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B. Conduct a site reconnaissance and meet with representative of the Bowne AE&T Group 
in preparation of progressing preliminary engineering design documents. 

Secure the latest available electronic survey documentation including 
horizontal and vertical controls and datum references; property description 
with corner / easement monument identification; igital terrain model 
covering Lots "A" and "B", easement area between Lots "A" and "B" and Lot 
"C"; existing track locations including Lot "A" tracks and the LIRR tracks; LIPA 
pole and support locations; drainage facilities, utility locations / easements, 
wetland delineations along with any other pertinent survey data that would 
prove relevant to advancing the preliminary engineering for Lots "B" and "C". 

2) Develop understanding of Bowne AE&T Group's scope of work so as to avoid 
replication of work and enable AECOM to use an advance engineering design 
work already completed. 

3) To the extent necessary, secure available data, design criteria and any 
constraints associated with Lot "D" to ensure compatibility with the design 
being advanced for Lot "C". 

4. Preliminary En 

A. Site Work, Gra ing and Drainage 

1) The preliminary design plans will be on survey data secured from BRT or 
their engineering representative. 

2) The grading plan for the proposed track configuration will be developed for the 
full-build condition (Lots "B" & "C") and for the initial development (Lot "C" 
only). 

ading plan will include the des r truck access roadways 
on concept plan approved for 

4) The grading plan will be developed in concert with the preliminary drainage 
considerations, track alignment and other site considerations to form a 
comprehensive plan for the pro 

B. Track Alignment Design 

1) All track alignment geometry will meet AREMA design criteria unless noted 
otherwise in the design report. 

2) The horizontal track alignment geometry will be designed to correspond to the 
approved concept Ian approved by BRT to a vance through the preliminary 
engineering phase. 

a) All proposed turnouts / crossovers will be No. 10 unless noted 
otherwise. 

b) All proposed track centers will be designed at a minimum of 14'. 
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3) The vertical alignments for the top of rail profiles will be designed recognizing 
the constraints imposed on track profiles in the concept phase with top of rail 
profiles not to  exceed 1.5% grade. 

C. Roadway Alignment Design 

The roadway access alignment geometry for any new connections to the BRT 
cent roadways wil developed as described under the Road 
tems listed above. connection will be designed into the site 
n the accept con plan approved by BRT and applicable 
vance through the minary engineering phase. 

The vertical alignment for the top of pavement for roadways within the BRT 
site will be designed to  minimize the grade. Except for any internal roadways 
utilizing the LlPA easement corridor, it is antici ated that the roadway profile 
will reflect the adjacent top of rail profile. 

les for Preliminary Design Phase Submission 
The following is a list of anticipated deliverables at each submission in the project 
as part of the final design and are applicable to each design section: 

Civil /Track Plans - 
Title Sheet, General Notes, Abbreviations & Legends, 
Survey Control (benchmarks 
Base site plans with limits of work, 
Limits of Right-of-way established 
Horizontal track alignment plans 
Top of rail profile for Arrival Track 
Typical critical sections, 
Conceptual drainage plans 
Proposed contour plans 
Horizontal roadway access alignment plans 
Top of pavement profile for roadway access an eastern access roa 
Lot "DM. 

E. Design Report 

1) All design criteria defined 
a) Civil Criteria 
b) Track Criteria 

2) Calculations of final horizontal and vertical alignments 
a) Roadway 
b) Track 
c) Track design criteria with all design criteria and final recommendations 

3) Range of Magnitude Cost Estimate 
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This Environmental Assessment would evaluate the environmental setting and potential resource impacts 
associated with a proposed expansion of the existing Brookhaven Rail Terminal (BRT) in the Town of 
Brookhaven, Suffolk County, NY. Specifically, this Environmental Assessment would be prepared to assist in 
the evaluation of the proposed project in relation to the New York State Fiscal Year 201 3-201 4 Passenger and 
Freight Rail Assistance Grant Program. 

The proposed project consists of expansion of the existing BRT a t  205 Sills Road, Yaphank involving 
construction of approximately 12,500 linear feet of track on an adjacent 93 acre site (i.e. Parcels B and C) - see 
attached project maps. Construction of the track would help accommodate future expansion of 
manufacturing/warehousing operations a t  the RT. It is anticipated that the expanded facility would handle a 
total of approximately 6,300 rail freight cars annually carrying a variety of manufacturing, construction, 
agricultural, and energy products. 

The site would be served by existing rail access from the Long Island Railroad (LIRR) and have road access to 
County Road 101 (Sills Road) and the 1-495 Expressway Drive (Service Road). 

The Environmental Assessment would imitate, in terms of general organization and format, the draft 
Environmental Assessment prepared for the Surface Transportation oard (July 26,2010) which analyzed the 
now constructed Brookhaven Rail Terminal (i.e. Parcel A). The Environmental Assessment would be prepared 
consistent with the National Environmental Policy Act and the New York State Environmental Quality Review 
Act. No other project alternatives would be considered or evaluated.. 

Physical Resources 

Gannett Fleming would qualitatively describe and assess impacts on project area geology, soils (considering 
farmland and hydric soils), and topographic condition. Impact considerations would include engineering 
characteristics and involvement with steep slopes, unique geological features, and resultant topography. 
Information sources consulted would include US. Department of Agriculture, Natural Resources Conservation 
Service (NRCS) Soil Surveys, US. Geological Survey (USGS) geology mapping, and data from the New York 
Geological Survey. 

Surface water and ground water resources would be qualitatively inventoried and evaluated, based on 
available data and scientific literature from the USGS, the US. Environmental Protection Agency (EPA) and the 
New YorkState Department of Environmental Conservation (NYSDEC). Impact considerations would include 
stormwater management, operations material management, Sole Source Aquifers, and the Carmans River 
Conservation and Management Plan. Federal Emergency Management Agency (FEMA)-delineated 100- and 
500-year floodplains would be identified and floodplain impacts would be qualitatively assessed in 
accordance with Executive Order 11 998 Floodplain Management. 
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                UNITED STATES DISTRICT COURT
                EASTERN DISTRICT OF NEW YORK

- - - - - - - - - - - - - - - X    
                               
TOWN OF BROOKHAVEN,            :                    
                               14 CV 02286
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       -against-           : U.S. Courthouse
                               Central Islip, N.Y.
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                               :              
       Defendant.              TRANSCRIPT OF HEARING
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Court Reporter:      HARRY RAPAPORT, CSR
                     United States District Court
                     100 Federal Plaza
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                     (631) 712-6105
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APPEARANCES:

For the Plaintiff:   ROSENBERG CALICA & BIRNEY
                     100 Garden City Plaza, Suite 408
                     Garden City, New York 11530
                     BY:  ROBERT M CALICA, ESQ.
                          GEORGE B. KORDAS, ESQ.   

                     ANNETTE EADERESTO, ESQ.
                     Brookhaven Town Attorney
                     1 Independence Hill
                     Farmingville, New York 11763

For the Defendants:
                     FARRELL FRITZ
For Sills Expressway 1320 RXR Plaza
                     Uniondale, New York 11556
                     BY:  KEVIN P. MULRY, ESQ.

For remaining Defendants:  

                     FOLEY & LARDNER, ESQ. 
                     90 Park Avenue
                     New York, New York 10016
                     By:  YONATON ARONOFF, ESQ.
                          VANESSA L. MILLER, ESQ.
                          ALISHA L. McCARTHY, ESQ. 

                                              
                M O R N I N G     S E S S I O N

18

THE COURT:  Good morning. 19
THE CLERK:  Calling 14 CV to 02286.  Brookhaven 20

against Sills Road Realty.  21
MR. CALICA:  Good morning.  Rosenberg Calica & 22

Birney by Robert M. Calica and George B. Kordas. 23
We are appearing as counsel for Brookhaven Town 24

Attorney, Annette Eaderesto, who is also seated here.  25
HARRY RAPAPORT, CERTIFIED REALTIME REPORTER
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THE COURT:  Good morning. 1

Have a seat.  2

MR. ARONOFF:  Nice to see you again, your Honor.  3

Appearing for all the defendants except Sills  Expressway.  4

My name is Yonaton Aronoff, and with me is Vanessa Miller 5

and Alisha McCarthy. 6

MR. MULRY:  Good morning.7

Kevin Mulry from Farrell Fritz for Sills 8

Expressway Associates. 9

THE COURT:  Good morning. 10

Nice to see you again. 11

I have one matter before we get started. 12

I spent a lot of time reviewing the papers which 13

was very helpful and I appreciate everyone's work in that 14

regard. 15

I notice the last time there was a similar issue 16

before Judge Boyle.  The DEC appears to have been involved 17

in some level. 18

Does the DEC have a position here?  Are they 19

going to weigh in?  Does anyone know?  20

MR. CALICA:  They may, your Honor.  They have 21

been recently alerted, and they have not yet taken a 22

position. 23

THE COURT:  All right.  Issue one. 24

Issue two, how did we do with the discovery 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER
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matters over the weekend?  1

MR. CALICA:  I think we were successful.  2

Neither had an opportunity to review the other's 3

documents, we placed 2,900 documents on line and provided 4

them and made them available. 5

I will indicate to your Honor that it is all of 6

the exchanges outside of the Town.  We did invoke 7

deliberative privilege within the Town under the 8

Shinnecock case, which is Judge Bianco's case, which cites 9

a New York Supreme Court case, which makes clear that 10

governmental officials in forming policy are -- 11

THE COURT:  I am familiar with the issue. 12

MR. CALICA:  So we produced 2,900 documents. 13

We also had a town investigator and our 14

environmental consultant geologist, Stephanie Davis, out 15

on site on Saturday.  Photographs were taken. 16

Those that could be opened I provided to 17

Mr. Aronoff.  That's all I can open.  18

The Town is converting under its IT system the 19

remaining photographs which were not in a form that can be 20

sent by email until they are converted. 21

Mr. Aronoff 's office posted on line, maybe 22

about 1:00 o'clock in the morning -- we did ours about 23

7:00 in the morning, some 1,500 pages of documents.  We 24

assume it is a responsive search and we will review it. 25
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THE COURT:  Anything?  1

MR. ARONOFF:  I would like to address a couple 2

of things there. 3

As Mr. Calica said, we received from him this 4

morning about 2,800 pages of documents at 8:05 a.m.  5

THE COURT:  How were those?  6

MR. ARONOFF:  Exactly.  I understand we didn't 7

have a chance to review.  However, I don't have the 8

opportunity to review.  I will cross-examine his witnesses 9

without those documents, and my witnesses go on tomorrow, 10

he will have the benefit to review those documents.  I 11

don't know how much we can do about that.  But I wanted -- 12

THE COURT:  It is simple.  If it is something 13

within the 2,900 you need to have the witness reappear, we 14

will recall the witness.  15

MR. ARONOFF:  As to the privilege issue, we have 16

not had an opportunity to review that issue.  The first 17

I'm hearing about it.  I don't know if it applies if the 18

town is making policy, and I would say injecting its 19

positions into the issues in this case, I don't think it 20

is able to hide behind the privilege at the same time as 21

doing that.  That is another thing I would like to reserve 22

the right to challenge and perhaps brief, your Honor. 23

THE COURT:  Sure. 24

How much time do you think your entire 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER
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presentation is going to require?  How many days will you 1

be doing this?  2

MR. CALICA:  One day. 3

THE COURT:  How about your case?  4

MR. ARONOFF:  The same. 5

THE COURT:  Good. 6

Let's get started.  7

MR. CALICA:  Your Honor, we have a further 8

application related to the search -- the inspection, the 9

site inspection that went on on Saturday.  And Ms. Davis 10

is here and will testify to it. 11

They observed -- we had made a claim in our 12

complaint which was denied that materials being brought 13

from off-site, construction and demolition material, and 14

dumped on-site.  They denied it. 15

The photographs and the notes and the 16

observations of Ms. Davis, who will be on the stand, says 17

she observed, and she will testify in a moment, about 18

30,000 cubic yards of what looks like construction and 19

demolition material brought in from other areas of the 20

type we see in New York City excavation. 21

We made our claim officially before Judge Bianco 22

on the record, that the trucks are coming in, or some 23

coming in full, dumping and taking virgin sand that is 24

being sold and removed. 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

7

We are now requesting an opportunity to have 1

someone go back today and take samples of the dumping. 2

Ms. Davis will testify that if it is the type of 3

material she observed which is mixed with ash, tiles, 4

linoleum, what have you, it is material to be required by 5

law to be dumped in an approved landfill, or a DEC 6

approved 360 facility.  If in fact that material is here, 7

there will be a DEC report and probably a DEC engagement.  8

But we need the Court's specific permission to have 9

somebody sample the materials that were observed 10

yesterday.  And we have the photographs .11

THE COURT:  Let's stop you there.  Let's come 12

back to that.  Because I don't think you will be able to 13

have complete samples and results at the hearing.  So 14

let's get started with the hearing. 15

MR. CALICA:  Maybe, your Honor, the testing can 16

be done expeditiously, and we would like to reserve -- 17

THE COURT:  Why not get started.  18

MR. ARONOFF:  One more issue, we have pro hoc 19

issues here for Ms. Miller and my colleague who is not 20

here today.  They have been before Judge Tomlinson, but 21

they are in order. 22

THE COURT:  I will grant them temporarily for 23

today's purposes, but I would like to take a look at them 24

first.  25
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MS. MILLER:  Thank you. 1

MR. CALICA:  The first witness is Stephanie 2

Davis, your Honor. 3

THE COURT:  Ms. Davis, please come up.  4

MR. CALICA:  I observe that my poster board is 5

not out yet since we don't have a document camera.  May I 6

take a moment for my associate to do that?  7

THE COURT:  Sure. 8

9

S T E P H A N I E     D A V I S,10

             called as a witness, having been first11

             duly sworn, was examined and testified12

             as follows: 13

THE CLERK:  Please be seated. 14

State and spell your name for the record.  15

THE WITNESS:  Stephanie, S-T-E-P-H-A-N-I-E, 16

Davis, D-A-V-I-S.17

THE COURT:  Go ahead.  18

Please pull the microphone nice and close so we 19

can hear you.  20

THE WITNESS:  Is that better?  21

THE COURT:  Excellent.  22

23

24

25
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DIRECT EXAMINATION1

BY MR. CALICA:  2

Good morning, Ms. Davis.  What is your profession or 3 Q

occupation? 4

I am a hydrogeologist. 5 A

Would you tell his Honor, please, in more 6 Q

conventional terms what that means?  7

THE COURT:  The acoustics are terrible without 8

the microphone.  9

By education, I have two degrees in geology, which is 10 A

the study of the earth, and in the last 20 years plus I 11

have been practicing hydrogeology, which is the study of 12

soils and ground water and environmental conditions. 13

Where did you obtain your degrees and when? 14 Q

I obtained my bachelor's of science in geology at 15 A

Bucknell University in 1981, and master's of science in 16

geology at USC in 1984. 17

Are there any states or jurisdictions that recognize 18 Q

licenses in geology? 19

A number of states do.  But New York State is not 20 A

among them. 21

Are you licensed in any states that recognizes your 22 Q

license in geology? 23

Yes, the states of California and Pennsylvania. 24 A

Would you tell his Honor what your professional and 25 Q

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER
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business experience was after you obtained your degrees in 1

geology? 2

For nine years after I obtained my master's degree I 3 A

worked for Chevron Corporation; for three of those years 4

in material exploration, and three of those years in 5

petroleum production, and for the final years in doing 6

environmental investigation and clean-up work in the San 7

Francisco Bay area for Chevron. 8

THE COURT:  Are you proffering this witness as 9

an expert?  10

MR. CALICA:  Yes, your Honor. 11

THE COURT:  Is there any objection to her 12

testimony as an expert today?  13

MS. MILLER:  No objection.  14

MR. MULRY:  No objection, your Honor.15

THE COURT:  Please proceed.  16

Ms. Davis, would you tell his Honor who you are 17 Q

employed by now and what position you occupy and what you 18

do with the company that now employs you.  19

Okay. 20 A

I have been employed since 1993 by FPM Group, 21

located in Ronkonkoma.  I have worked my way up from 22

starting position of hydrogeologist to eventually as 23

department manager, currently a vice president working on 24

hydrogeology problems. 25
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Does FPM Group have an engineering section as well? 1 Q

Yes, we have several engineering sections as well 2 A

with the hydrogeology department. 3

Do you work -- would you identify the engineers at 4 Q

FPM with whom you have been working as it concerns the 5

Brookhaven assignments? 6

I have been working with Ritu, R-I-T-U, Mody, 7 A

M-O-D-Y, and Kevin Loyst, L-O-Y-S-T. 8

Are both of those individuals, if you know, licensed 9 Q

professional engineers? 10

Yes, they are both licensed professional engineers.11 A

Okay.12 Q

In your tenure for 20 years with FRM, have you 13

been involved in clean-ups and remediations of sites? 14

Yes, I have. 15 A

Would you just tell his Honor from an experience 16 Q

standpoint some of the larger remediation and clean-up 17

activities you have been involved with on Long Island -- 18

in the Long Island area.  19

Yes. 20 A

I worked at a wide variety of sites, some of the 21

larger ones are some of our former aerospace engineering 22

firms retired since World War II and left us a legacy of 23

fairly significant environmental problems, many of them 24

having to do with ground water. 25
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I also worked with a number of redevelopment 1

sites in New York City metro area where we have literally 2

centuries of waste left behind and a lot of redevelopment 3

presently going on. 4

Did you have any role with what has been referred to 5 Q

in the news as the Cero Wire factory site and adjacent 6

parcel purchased from the Town of Oyster Bay by Simon, the 7

owner of Roosevelt Field? 8

Yes.  We were engaged to do environmental 9 A

investigation there for Simon Properties prior to the 10

purchase. 11

What was your role in that? 12 Q

I basically led the investigation, helped design the 13 A

protocols, reviewed the results, and provided them to 14

counsel and client and helped interpret them. 15

Did you have any involvement in the construction of 16 Q

what is now the Tanger Mall or The Arches Mall in Deer 17

Park? 18

Yes. 19 A

It is another former aerospace site with a 20

legacy of contamination.  21

I was involved in the comprehensive 22

investigation of that site on behalf of a purchaser.  And 23

then I helped design the remedial program. 24

Who engaged you to assist my law firm or the Town in 25 Q
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this matter? 1

We were retained through your law firm.2 A

Okay. 3 Q

Have you and I had prior professional dealings?  4

Yes. 5 A

Was the first of them as -- representing adverse 6 Q

parties about a dozen years ago? 7

Yes, it was. 8 A

Did you ever provide any services for a homeowners' 9 Q

association of which I am the president? 10

Yes, I did, as well. 11 A

Other than that, have we had any business, 12 Q

professional, or personal engagement? 13

None of which I'm aware of.14 A

Okay.15 Q

When you were called upon by my firm to provide 16

services to the Town, what materials were provided to you? 17

There have been a number of materials provided, 18 A

including some site plans for the subjects we will be 19

discussing today. 20

The law and environmental overview report, and 21

there was various items of correspondence. 22

Are you familiar with a document known as a 23 Q

preliminary injunction motion? 24

Umm, I'm not sure. 25 A
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More specifically, were you provided with a copy of 1 Q

the declaration of Brookhaven Town Attorney Annette 2

Eaderesto and the exhibits to it? 3

Yes, I did. 4 A

And did you review all of those? 5 Q

Yes, I did. 6 A

And were you provided with copies by me of some 7 Q

proposed hearing exhibits? 8

Yes, I was. 9 A

All right.10 Q

Until this Saturday, had you ever seen the 93 11

acre site itself? 12

I had not seen it other than in area photographs, no.13 A

Okay.14 Q

Are you acquainted as a geologist with the area 15

or region in which the 93 acre site as we refer to it is 16

located? 17

Yes, I am.18 A

Okay.19 Q

When we refer to the 93 acre site, I'm referring 20

both to the aerial photograph, Exhibit B, and Exhibit B-1.  21

Are we referring to the same parcel? 22

Yes. 23 A

Incidentally, on Exhibit B-1 appears to be an overlay 24 Q

in green dotted material. 25
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Do you know what that overlay is, what it 1

represents and how it was created? 2

I have been given to understand that green dye area 3 A

shows the outline for where a railroad spur is supposed to 4

be constructed. 5

Where was Exhibit B-1 created? 6 Q

Where was it created?  7 A

At FPM?  8 Q

It was not created at FPM, I don't believe. 9 A

Were you requested at some point to have your office 10 Q

prepare a track overlay over the area? 11

Yes. 12 A

Now that you point that out, I can barely see 13

that across the room.  But, yes, it does look to be an FPM 14

product. 15

You had some problems recognizing it from the 16 Q

distance? 17

Yes. 18 A

I do wear glasses, as you know.19

Okay.20 Q

Did you have any role in the creation of that 21

overlay, Exhibit B-1, now that you can see it without your 22

glasses? 23

Yes, I did.  I worked with the draftsperson who put 24 A

that together. 25
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And what do you understand it represents?  What is 1 Q

superimposed on that area?  2

MS. MILLER:  Asked and answered.3

THE COURT:  I will allow it.  4

That represents the outlines of three parcels, I 5 A

understand, parcel A, B and C, and the proposed alignment 6

of a railroad spur. 7

You mean track? 8 Q

Yes. 9 A

Okay. 10 Q

Let me ask you this:  11

The aerial photograph itself, do you know what 12

the source of that is or was? 13

I'm not sure. 14 A

The one with the track overlay, where it came from? 15 Q

The aerial photograph?  16 A

Yes.  17 Q

I think it came from Google Earth. 18 A

Do you know the timeline of the Google Earth photo 19 Q

that was used to create the overlay? 20

I believe it was an area photograph taken last fall, 21 A

if I'm not mistaken. 22

2013? 23 Q

I believe that's correct. 24 A

And -- thank you. 25 Q
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Do you know what the term sole source aquifer 1

is? 2

Yes. 3 A

Would you tell the Court what the term sole source 4 Q

aquifer means as it references Long Island and the area in 5

which the 93 acre parcel is located.  6

Long Island, and most particularly Nassau and Suffolk 7 A

Counties, draws all of its water from the aquifers beneath 8

which we are sitting today.  We have no other source of 9

drinking water other than the aquifers that are beneath 10

us. 11

THE COURT:  Are you saying aquifer or aquifers?  12

THE WITNESS:  Aquifers. 13

THE COURT:  There is more than one. 14

THE WITNESS:  There are three primary aquifers 15

from which ground water is removed and used to provide 16

drinking water and as well as water from other sources -- 17

What are the aquifers located on Long Island? 18 Q

The other aquifer is called the Upper Glacial 19 A

aquifer. 20

THE COURT:  Upper Glacial?  21

THE WITNESS:  Yes. 22

The aquifer below that is called the Magothy, 23

M-A-G-O-T-H-Y, aquifer, and the deepest aquifer is called 24

the Lloyd aquifer. 25
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Are all three aquifers located throughout Long 1 Q

Island? 2

Not completely. 3 A

The Upper Glacial aquifer is largely absent 4

along the north shore where it has been eroded away. 5

It has been what?  6 Q

Eroded. 7 A

All right. 8 Q

The aquifers sit on an angle on the ground.  They are 9 A

not perfectly flat.  On the north shore, because of the 10

slope of the aquifers, the Upper Glacial has been exposed 11

and in places eroded away. 12

In terms of source of drinking water, would you 13 Q

explain to his Honor where drinking water comes from those 14

aquifers, in other words, how it is obtained throughout 15

Nassau and Suffolk Counties? 16

The drinking water is obtained from wells that are 17 A

drilled into the aquifers and then are pumped.  And the 18

water is stored in water tanks and then enters into the 19

distribution systems. 20

In Suffolk County, the Suffolk County Water 21

Authority provides most of its water through this system.  22

In Nassau County there are a number of individual water 23

districts that provide the water through the system of 24

wells and tanks and distribution lines. 25
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As among the three aquifers you described, the Upper 1 Q

Glacial, the Magothy and the Lloyd, is there any 2

allocation of use or where the drinking water comes from? 3

In general, the first aquifer that is tapped is the 4 A

Upper Glacial aquifer.  It is the shallowest and the least 5

expensive to use. 6

Unfortunately, because it is the shallowest, it 7

is also the first aquifer generally to become contaminated 8

through a variety of contamination sources.  9

The deeper aquifer, the Magothy aquifer, is more 10

expensive to produce water from because the wells of 11

necessity have to be deeper.  But it is also generally 12

cleaner because it takes longer for contaminants to work 13

the way down and into the Magothy aquifer, generally 14

speaking. 15

In Suffolk County we still receive, I believe, 16

about 50 percent of our water from the Upper Glacial and 17

50 percent from the Magothy. 18

In Nassau County, which has a longer history of 19

development and industrial use, most of the ground water 20

comes from Magothy at this point from -- for water supply 21

purposes. 22

The Lloyd is seldom used.  In fact, it requires 23

a special permit to that aquifer.  Because it is the 24

deepest and the cleanest, the water in the Lloyd is 25
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generally 6,000 years or older, and it is our last resort. 1

Do you know, did there come a time when some federal 2 Q

body arranged for a study of the aquifers and the 3

classification of the land located above Long Island's 4

aquifers? 5

Yes. 6 A

The Safe Drinking Water Act of 1974 has certain 7

provisions with respect to sole source aquifers.  That is, 8

aquifers that are the only supply of drinking water.  On 9

Long Island and Nassau and Suffolk Counties we are fully 10

dependent upon sole source aquifers for our water supply. 11

Therefore, there was a study undertaken in -- I 12

think finished in 1978, and it is called the 208 study and 13

it examined a number of issues.  But one of the things 14

that came out of the 208 study, and that refers to the 15

section, I believe, of the Safe Drinking Water Act that is 16

associated with it. 17

Out of the 208 study came a map which shows the 18

various hydrogeologic zones of Long Island. 19

Of most importance for water supply are what is 20

called deep recharge zone.  These are the zones from which 21

water infiltrates downward from the surface and the Upper 22

Glacial aquifer, and where the head, the pressure in the 23

Upper Glacial aquifer is higher than the head in the 24

Magothy aquifer.  Therefore, because of the pressure 25
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differential, there is water that moves from the Upper 1

Glacial aquifer and recharges underlying the other 2

aquifer. 3

The recharge is important for the long-term 4

health of the Magothy aquifer. 5

The 208 study established the number of 6

hydrogeologic zones, and in this particular area this 7

falls within hydro zone three, which is a deep recharge 8

zone. 9

Before you continue with your narrative, you filed a 10 Q

report in this case referred to the Clean Water Drinking 11

Act, not the Safe Water Drinking Act. 12

Are you amending that reference?  13

Yes.  The correct reference is the Safe Water. 14 A

Now, you indicated that there is a hydrological zone 15 Q

three.  Are there other zones created by this 16

classification of the 208 study? 17

Yes. 18 A

There are other zones. 19

All right. 20 Q

Would you describe the hydrological zone three, 21

which is called a deep recharge zone, in terms of its 22

characteristics and importance? 23

The characteristics are that it generally has a 24 A

fairly thick Upper Glacial aquifer.  The potentiometric.  25
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The potentiometric head, if you would, the 1

pressure.  2

The pressure in the Upper Glacial aquifer in 3

hydro zone three is generally greater than the underlying 4

Magothy aquifer.  Therefore, there is a tendency for 5

vertical ground water flow in a downward direction from 6

the Upper Glacial to the Magothy aquifer, potentially 7

recharging the Magothy. 8

In terms of the type of hydrogeological concerns you 9 Q

would consider in designing or evaluating a project, what 10

considerations would you bear in mind in dealing with a 11

project located in a hydrological zone three deeply 12

charged area? 13

There are a number of considerations. 14 A

One of which -- I guess the overlying one -- 15

overriding one of which is that measures should be taken 16

to preserve the ability of the aquifer to recharge, and to 17

recharge high quality ground water so that its function in 18

terms of recharging the Magothy is not compromised. 19

For example, you would want to retain as much 20

clean material above the aquifer as possible.  You would 21

want to retain the ability to infiltrate water to the 22

aquifer as much as possible.  And you would want to reduce 23

or eliminate potential contaminants of the aquifer as much 24

as possible.25
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Okay. 1 Q

Are you acquainted with the term native sand or 2

virgin sand? 3

Yes. 4 A

What is that? 5 Q

Umm, native sand in this particular area is sand that 6 A

was essentially brought in by the glaciers.  There are two 7

glacial advances onto the Long Island area.  These 8

occurred ten, fifteen thousand years ago.  They left 9

behind two terminal moraines, M-O-R-A-I-N-E-S, I believe.  10

In front of those moraines are outwashed plains. 11

THE COURT:  You said plains?  12

THE WITNESS:  Yes. 13

That is what they look like.  They are generally 14

plan features with a very gradual slope to the south.  15

They are formed almost exclusively by very clean sand and 16

gravel, with very little in the way of fine material, clay 17

or silt.  They are beautiful deposits, bearing blue 18

organic material in them, and very transmissive.  They 19

allow ground water, infiltrating storm water and rain 20

water to infiltrate and recharge the aquifer. 21

Is the type of sand material seen in poster board 22 Q

Exhibit B the type of native sand or virgin sand you just 23

described? 24

Yes.  25 A
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The light colored material on these poster 1

boards is native sand. 2

And when you were at the site physically this 3 Q

weekend, May 17th? 4

Yes, Saturday afternoon, yes. 5 A

And did you observe that type of sand at the site? 6 Q

Yes, I did. 7 A

All right. 8 Q

Now, what is the consequence in terms of 9

recharge of water into the Upper Glacial aquifer that you 10

in your opinion associated with removal of sand in a 11

hydrological zone three or deep recharge area such as you 12

see in Exhibit B? 13

Well, there are several different factors here. 14 A

First of all, the removal of the native forest 15

out there, which is primarily oak woods, with a small 16

understory of top soil out there.  The removal of those 17

materials will reduce the amount of infiltration and also 18

cleansing of the storm water. 19

THE COURT:  You have to slow down a second here.  20

THE WITNESS:  Yes. 21

THE COURT:  Why?22

You are talking about how the sand filters 23

everything.  Why is having dirt and trees on top of the 24

sand helpful?  25
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THE WITNESS:  The trees, as growing things, take 1

up nutrients, including nutrients that are present in 2

rainfall. 3

If you have water going through a root cell, you 4

remove a number of those nutrients.  The water coming out 5

of the bottom is cleaner. 6

The same thing happens when you put water 7

through an organic rich layer, like the top soil beneath 8

the trees.  That also acts as a filter. 9

If there is just bare sand out there, there is 10

less of a filtering capacity than if you have forest and 11

top soil. 12

Furthermore, the removal simply of the thickness 13

of the sand -- 14

Let me stop you. 15 Q

Are you acquainted with any Town of Brookhaven 16

zoning requirement in terms of the amount of vegetation 17

that is required to remain in place in any hydrological 18

zone three area? 19

I have been informed that there is a retention of 30 20 A

percent, if I'm not mistaken, of vegetative material. 21

With the value of the vegetative area, would it be 22 Q

that which you just described in terms of facilitating 23

recharge water? 24

That is my understanding of the attempt, yes. 25 A
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Do you agree that that would be accomplished by 1 Q

retaining natural vegetation and natural top soil beneath 2

the plants and trees? 3

 Yes, I would agree it would help with the water 4 A

quality. 5

Would you tell his Honor what type of ground water 6 Q

impact you would understand professionally to be 7

associated with removing sand in an area, a deep recharge 8

area where there is a great deal of that sand? 9

Okay. 10 A

The removal of the sand, putting aside the 11

vegetation and top soil, will remove another thickness of 12

material through which infiltrating storm water will 13

percolate before it enters the aquifer.  The less sand you 14

have, the less filtering capacity you have before that 15

water recharges the aquifer. 16

 All right. 17 Q

Have you seen and have you been provided with 18

copies of 2014 grading elevations that show the pre- 19

construction elevations on the westerly side of the 93 20

acre parcel and the levels which the Brookhaven railroad 21

terminal are excavating and grading the property? 22

Yes, I have. 23 A

Would you tell his Honor in terms of -- on the 24 Q

westerly side of the parcel adjacent to the 28 acre 25
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facility, as we described the existing rail facility, what 1

level are they starting at and what level are they 2

excavating down to? 3

The excavation alone of the western portion of that 4 A

parcel is about 100 feet above mean sea level, the 5

excavation I understand is to be taken to an elevation of 6

about 50 feet or a little bit below. 7

And over how much of the westerly side of the parcel 8 Q

is this occurring, that is to say where there is the 100 9

foot level?  What level is it where the reduction of grade 10

at 50 feet is occurring? 11

As you can see from the excavation and the slopes 12 A

there, it looks like the area that is to be taken 50 feet 13

will include much of the western side of that parcel as 14

well as the central portion.15

Okay.16 Q

What portion of the overall site would you 17

estimate is at an elevation of 80 to 100 feet? 18

I would say that is probably a third of it. 19 A

And that is being brought down to 50 feet? 20 Q

That is my understanding. 21 A

And based upon reading the grading plan? 22 Q

Yes. 23 A

All right. 24 Q

And are there other areas that are being brought 25
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down from 75 feet, 70, 65 feet, 60 to 50 feet as well? 1

Yes. 2 A

And how much of the site falls into that category? 3 Q

I would say at least half of the site. 4 A

All right. 5 Q

So it would be a correct summary then that half 6

the site is being brought down from 100 feet or 80 feet or 7

60 feet, down to a level of 50? 8

Yes.9 A

Okay.10 Q

Would you tell his Honor what impact or concern 11

would be associated with the removal of that volume of 12

native sand from a hydrological zone three, recharge area, 13

for purposes of track construction, in your position as a 14

hydrogeologist, and in terms of what your opinions are as 15

it relates to ground water characteristics.  16

I would say that the removal of the sand, as 17 A

mentioned before, is going to reduce the filtering 18

capacity of this parcel for any storm water, rain water 19

that is going to infiltrate through it. 20

The excavation and eventual compaction of that 21

surface to facilitate whatever activities they are going 22

to have in that area is also going to reduce the amount of 23

infiltration just through compaction. 24

The removal of the forest and the associated top 25
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soil is also going to reduce the filtering and the 1

contaminant removal capacity from the parcel. 2

At what level do you believe the Upper Glacial 3 Q

aquifer is located beneath the 93 acre site?  At what mean 4

sea level elevation?  5

It is from -- from the documents I reviewed, it 6 A

appears the top of the water table aquifer within the 7

Glacial is about 35 feet. 8

So if they excavate 50 feet, they will be within 15 9 Q

feet? 10

They would be then at 15 foot separation between the 11 A

top surface of the parcel and the water table. 12

What if they excavate below that for construction 13 Q

purposes? 14

Then there would be even less. 15 A

All right. 16 Q

Are any impacts on the ground water, do you 17

know, associated with industrial operations such as the 18

loading and unloading of trains, railway cars? 19

Yes. 20 A

In your generally considered industrial 21

activities, there can be associated released of petroleum, 22

of where the materials are coming in on the rail cars, 23

whether materials are associating with the trucking, 24

etcetera.  There is a wide -- there could be a wide 25
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variety of contaminants associated with the site. 1

I'm not asking you to be hypothetical.  I'm asking 2 Q

you to express your opinion as to what the consequence is 3

going to be on the Upper Glacial aquifer in this area if 4

BRT completes its plan to excavate down to 50 feet above 5

mean sea level and install what they describe as an O 6

track across a parcel that has been uniformly lowered to a 7

grade of 50 feet, and assume they are planning on 8

constructing some 1.2 million square feet of various types 9

of warehousing manufacturing facilities? 10

MS. MILLER:  Objection.  It calls for 11

speculation.  Improper expert testimony.  And there is no 12

foundation for the witness to be testifying to all this.  13

MR. CALICA:  Your Honor, I will withdraw it and 14

offer some exhibits in evidence.15

THE COURT:  While he is looking, I have a 16

question. 17

You testified a moment ago about the 18

introduction of, let's call them contaminants, by the 19

operation of a railway in this area.  20

THE WITNESS:  Yes. 21

THE COURT:  Petroleum, coal, tar, whatever. 22

Isn't it fair to say that that would be a 23

problem irrespective of how much sand is underneath it?  24

THE WITNESS:  Yes. 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Davis-Direct/Calica

31

THE COURT:  So does the excavation matter for 1

those purposes?  2

THE WITNESS:  The excavation matters in that 3

there will be less opportunity to filter out contaminants 4

and more opportunity for contaminants to be introduced to 5

the aquifer. 6

And to give you an example, our health 7

department has requirements for separation between the 8

bottom of leaching facilities that leach the ground water 9

and the water table surface.  And that is to allow for, 10

hopefully, enough filtration before whatever is recharging 11

through that recharge facility to enter the water table. 12

So our own regulations under which we operate in 13

Suffolk County take into account the ability of greater 14

amounts of sand and soil to provide for more filtration of 15

contaminants. 16

THE COURT:  So basically there is a potential 17

outcome if there is more sand, you wind up with more dirty 18

sand unless it gets to the water.  Is that the idea?  19

THE WITNESS:  Generally, yes. 20

MR. CALICA:  I would like to offer in evidence a 21

document pre-marked in our binder as Exhibit 9-B, it is 22

the Brookhaven Rail Terminal Advisory Overview prepared by 23

the defendants by their consultant, Gannette Fleming, and 24

I have an exhibit binder for the Court and one for the 25
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witness. 1

THE COURT:  You are referring to 9-B?  2

MR. CALICA:  Yes, your Honor. 3

THE COURT:  I have a tab that says Exhibit 9.  4

MS. MILLER:  I believe it is 8-B.  5

MR. CALICA:  Any objection to the offer?  6

THE COURT:  Any objection to 8-B?  7

MS. MILLER:  No objection. 8

THE COURT:  8-B is admitted. 9

(Whereupon, Plaintiff's Exhibit 8-B was received 10

in evidence.) 11

Ms. Davis, have you been provided with a copy of 12 Q

Exhibit 8-B, the Brookhaven Rail Terminal, Proposed 13

Expansion, parenthesis, parcels B and C, close 14

parenthesis, Environmental Overview prepared by Gannette 15

G-A-N-N-E-T-T-E, Fleming, F-L-E-M-I-N-G, dated February 16

2014? 17

Yes. 18 A

Did you observe page one, the introduction that says 19 Q

this environment overview evaluates the environmental 20

setting and potential resource concerns associated with a 21

proposed expansion of the existing Brookhaven rail 22

terminal in the village of Yaphank, Town of Brookhaven, 23

Suffolk County, New York?  24

THE COURT:  Do you see, that is the question.  25
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Yes, I do. 1 A

Did you observe the cover sheet of the environmental 2 Q

overview?  3

THE COURT:  Counsel, it is in evidence.  You can 4

move along.  5

When you testified a few moments ago and were asked 6 Q

to assume the type of structures that are planned to be 7

constructed and associated with what we referred to as an 8

O track, were you assuming the construction or creation of 9

those types of buildings that are shown on the first page 10

of the environmental overview? 11

Yes. 12 A

Okay.  13 Q

THE COURT:  Why don't you go back to your 14

question. 15

MR. CALICA:  Okay.  16

Now, what type of impact on ground water would you be 17 Q

of the opinion would be associated with the grading of the 18

site from the existing elevations of between 100 feet and 19

60 feet down to 50 feet, and the portions that are at that 20

level, and the construction of the type of manufacturing, 21

warehousing, various loading, and even storage facilities 22

that are shown in Exhibit 8-B? 23

I would expect that there would be certain discharges 24 A

associated with these activities, either direct or 25
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indirect, and that those discharges would have a potential 1

to impact the aquifer. 2

In what way?  Is it a hypothetical, or is it 3 Q

something you have an opinion about? 4

No. 5 A

My opinion would be that it would negatively 6

impact the aquifer in terms of water quality. 7

To what extent? 8 Q

It is hard to say to what extent.  It would certainly 9 A

perhaps reduce its ability to be used for drinking water 10

purposes. 11

Do you believe it would reduce or eliminate its 12 Q

potability? 13

It certainly would eliminate its potability without 14 A

treatment, yes. 15

Without what type of treatment? 16 Q

The type of treatment would really depend on the 17 A

amount or the kinds of contamination involved.  Certainly 18

water treatment is often necessary for impacts associated 19

with commercial and industrial development. 20

Now, assuming the facility was constructed in a 21 Q

different manner, and there has been some testimony where 22

I will ask you to assume and provide you a document that a 23

track entered -- 24

MS. MILLER:  Objection. 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Davis-Direct/Calica

35

THE COURT:  Don't object until he finishes, I 1

need to hear the whole thing.  2

MR. CALICA:  I will withdraw it and offer 3

Exhibit 1 in evidence.4

THE COURT:  Exhibit 1 is -- 5

MR. CALICA:  It is an email from Brookhaven Rail 6

Terminal, Mr. Andy Kaufman, sent to Matthew Minor, the 7

Town of Brookhaven's director of operation, who is also 8

the Commissioner of the Department of Solid Waste 9

Management.  And it encloses a proposed plan, phase two 10

track work design dated June 26th, 2012, designed by 11

Systra, S-Y-S-T-R-A, Engineering, Inc.  And then there is 12

an actual proposed track illustration that is part of the 13

document. 14

THE COURT:  Any objection to Exhibit 1?  15

MR. ARONOFF:  No. 16

THE COURT:  There being no objection, Exhibit 1 17

is admitted. 18

(Whereupon, Plaintiff's Exhibit 1 was received 19

in evidence.) 20

Have you had an opportunity to review Exhibit 1 21 Q

before today, Ms. Davis? 22

Yes, I have. 23 A

And does that show a proposed track design that 24 Q

differs from what we have referred to as an O track? 25
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Yes.  This shows a different design. 1 A

Would it be correct to describe it as a J track in 2 Q

resembling the letter J? 3

I guess, yes.4 A

Okay.5 Q

Where does it enter the site? 6

It enters the site at the southeast corner -- 7 A

southwest corner, excuse me. 8

THE COURT:  Are we going to get a color picture 9

at this point?  10

MR. CALICA:  Yes, your Honor.  11

Based on your review of the elevation data, what is 12 Q

the height elevation at that location? 13

Somewhere at a hundred feet. 14 A

Does the track continue along the southern portion to 15 Q

the southeast corner? 16

Yes, it does. 17 A

And what is, as you recall, the natural elevation in 18 Q

that corner? 19

I believe the natural elevation in that area is 20 A

somewhere around 55 or 60 feet.21

Okay. 22 Q

And does it then continue north right up to what 23

appears to be the Long Island Expressway? 24

Yes. 25 A
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And does it end there? 1 Q

It looks to me like it ends there. 2 A

THE COURT:  Did you say it was a J or a double 3

J?  4

MR. CALICA:  A J.5

THE COURT:  All right, sorry.  6

And what is the natural elevation in that area? 7 Q

The natural elevation in that area is between 55 and 8 A

50 feet. 9

Okay. 10 Q

Now, the cover letter sent to Mr. Kaufman, 11

president of Brookhaven Rail Terminal, by Systra 12

Engineering begins with the sentence, quote, a summary of 13

our conceptual track plan layout prepared on 5/1/12, also 14

known as the J track option, is as noted above -- below.  15

Would you say that is a correct description to 16

call it a J track?  17

MS. MILLER:  Objection.  This witness has no 18

foundation to be testifying to -- as an expert to rail 19

track layout or design.  She is not qualified in -- in an 20

expert of hydrology -- 21

THE COURT:  I will allow it by way of background 22

only. 23

Continue, counselor.  24

Is that term used by Systra the same term you used in 25 Q
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describing the track design as looking like the letter J? 1

It certainly can look like the letter J, yes. 2 A

And it is describing the letter as having a total 3 Q

length of track as approximately 5,600 feet. 4

Based upon your observation of the various plan 5

documents you have seen, is that consistent with the track 6

that runs along the southerly border and then goes up 7

north on the easterly border and ends at the Long Island 8

Expressway?  9

MS. MILLER:  Objection, your Honor.  It is 10

beyond background information where we get into the 11

substance of the track design. 12

THE COURT:  It is all right.  I will allow it. 13

My question to you counsel is:  Is this to 14

respond to the arguments as to whether or not the Town had 15

notice or does this go to your bigger point that you don't 16

think it is really a track?  17

MR. CALICA:  Both, your Honor. 18

We will prove this is all they presented.  And 19

secondly, as an offer of proof that if they had followed 20

that, then there would be no need or ability or 21

justification to mine the rest of the site. 22

THE COURT:  All right.  23

Based upon -- incidentally, Ms. Davis, do you read 24 Q

site plans professionally?  25
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THE COURT:  Move on, counsel.1

MR. CALICA:  Okay.  2

Does a length of 5,600 feet in your opinion equate 3 Q

with the track that runs just along the southerly border 4

of the 93 acre site and then along -- north along the 5

easterly border to the Long Island Expressway? 6

It would seem about right.  But I have not measured 7 A

this out specifically to answer that question. 8

 Okay. 9 Q

Assuming that the track had been constructed or 10

was planned to be constructed in the configuration shown 11

in Exhibit 1, 5,600 feet long, entering on the southwest 12

corner at 100 feet following the existing elevation to the 13

southeast corner, and then going straight north and ending 14

at the Long Island Expressway, would there be the types of 15

ground water impacts on the aquifers that you described 16

associated with a track configuration as shown on 17

Exhibit 1?  18

THE COURT:  No matter what she says to that 19

question, I don't understand the question so it will not 20

help. 21

I have a question. 22

Right here on the letter you are looking at, it 23

says the track would be on a descending 1.25 grade from 24

west to east. 25
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Assuming that to be true, if we began at the 100  1

foot elevation on the western end, and at a 1.25 percent 2

slope, what would it be on the eastern?  Do you have any 3

idea?  4

THE WITNESS:  I assume it is somewhere around 50 5

feet.  I haven't calculated that. 6

THE COURT:  Thank you. 7

Go ahead, counsel. 8

Have you been provided with a copy of the Bowne 9 Q

Engineering grading plan? 10

Yes.  11 A

MR. CALICA:  I will offer it in evidence.  What 12

number is it? 13

It is Exhibit 5 in the binder of the pre-marked 14

documents.  It is Bowne, B-O-W-N-E. 15

THE COURT:  Exhibit 5 is a picture. 16

MR. CALICA:  It shouldn't be.  17

MR. KORDAS:  It is right there.18

THE COURT:  All right.  19

Have you seen that document before? 20 Q

Yes, I have. 21 A

MR. CALICA:  Is there any objection to it?  22

MR. ARONOFF:  Which document?  23

THE COURT:  Exhibit 5, which I believe is a 24

single drawing, which looks a lot like the one on the big 25
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board that we have.  1

MS. MILLER:  This document, Exhibit 5, I believe 2

was also the blowup, the exhibit that we were reviewing 3

earlier. 4

THE COURT:  That is what exhibit?  5

MS. MILLER:  B.  But I don't believe it has been 6

marked.  It was intended for settlement purposes.  We 7

would object to the use of this. 8

THE COURT:  I'm confused.  9

This is the old track?  10

MR. CALICA:  Your Honor -- 11

THE COURT:  Isn't this what we looked at on 12

Friday as the plan?  Am I wrong about that?  13

MR. ARONOFF:  I'm confused what document he is 14

talking about.  15

The document he has blown up is what we gave -- 16

(Counsel confer.) 17

MR. CALICA:  Your Honor, let me make this 18

statement on the record. 19

After the lawsuit was filed the Town was 20

provided with plans. 21

We then have a stipulation that -- before the 22

record in which the parties agreed to try to agree upon an 23

acceptable track construction plan for stand still 24

purposes. 25
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We had a meeting at the offices of FPM 1

Engineering.  It is referred to the declaration of 2

Ms. Davis' engineering colleague -- 3

THE COURT:  Stop. 4

Are you suggesting it was prepared for 5

settlement purposes?  If it wasn't then it is fully 6

discoverable.  7

MS. MILLER:  We are not talking about what is 8

shown in the plan.  But just as to anything discussed at 9

those meetings. 10

THE COURT:  We are admitting it, but obviously 11

settlement discussions are not to be referred to. 12

MR. CALICA:  To be clear, and to make a record, 13

I explicitly said to Mr. Aronoff, we are here at the 14

offices with our engineers and your engineers to create a 15

document under a signed stipulation. 16

It is not privileged as it relates to track 17

design. 18

THE COURT:  Counsel, what are you trying to show 19

me with the document?  We don't have a jury here.  Answer 20

the question. 21

MR. CALICA:  I don't want it subject to any 22

privilege. 23

THE COURT:  Counsel, the document is going in 24

for all purposes.  The settlement discussions should not 25
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be elicited.  If you elicit anything relating to 1

settlement discussions I will not consider it. 2

So go ahead.  3

MR. CALICA:  I will also supplement the offer 4

with the -- what number is it -- the AECOM plan, and the 5

binder which is Exhibit 4. 6

THE COURT:  Any objection to Exhibit 4?  7

MS. MILLER:  No, your Honor. 8

THE COURT:  All right. 9

4 and 5 are admitted. 10

(Whereupon, Plaintiff's Exhibits 4 and 5 were 11

received in evidence.) 12

Have you reviewed the AECOM plan dated January 2014 13 Q

and the Bowne plan dated April 2014 before? 14

Yes, I have. 15 A

And do they show the preexisting elevations and 16 Q

grades throughout the 93 acre parcel? 17

Yes, they do. 18 A

And in your professional experience as a hydrologist, 19 Q

you read grading data and elevation data? 20

Yes, I do. 21 A

All right. 22 Q

Going back to my question about the Systra 23

design J track, if the Systra design J track in Exhibit 1 24

were the track being constructed or planned for 25
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construction, but the BRT defendant -- would that entail 1

the type of grading and fill removal that is associated 2

with the O track and the various exhibits that are before 3

you?  4

Certainly the J track design did not show the extent 5 A

of grading that is indicated on these plans. 6

Did the Systra design J track from Exhibit 1, from 7 Q

2012, show the track following more or less the natural 8

slope and grade of the property as it entered the 9

southeast corner of the 93 acre parcel and followed the 10

natural contours from the southwest to the southeast? 11

Yes.  It appeared to follow the natural contours, 12 A

more or less.13

Okay.14 Q

Could you quantify your opinion as to the type 15

of ground water impacts that you would consider 16

professionally to be associated with a track design of the 17

Systra J track option as compared with the type of O track 18

shown in Exhibits 4 and 5?  19

Certainly the grading for the J track design did not 20 A

show the extent of removal of overburdened material. 21

What does that mean in your terms?  22 Q

THE COURT:  In this context, what does that 23

mean?  24

THE WITNESS:  Overburden in this case means the 25
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unsaturated soil, the sand, the gravel, the forest and 1

associated top soil overlying, if you will, the aquifer.  2

The J track design does not show the extent of removal as 3

this other design. 4

And how would you quantity or compare the ground 5 Q

water impacts on the aquifer as you described them with 6

the O plan, O track plan excavated to 50 feet, and 7

construction of the J track ending in the northeast corner 8

by the Long Island Expressway? 9

I'm not sure that I can quantify it.  But I can 10 A

certainly say I expect the impacts on the aquifer to be 11

far more significant with this O track design, with the 12

associated excavation and removal of the native materials. 13

Has this recharge area, apart from the Safe Water 14 Q

Drinking Act of 1974, been identified by any other 15

governmental agencies?  Yes or no.  16

Yes. 17 A

Is one of them the US Geological Survey? 18 Q

Yes. 19 A

What is the United States Geological Survey?  20 Q

THE COURT:  That is my question.  But I know 21

what it is.  Go ahead. 22

Did the US Geological Survey actually prepare a 23 Q

survey map of this area in the year 1967?  A survey of 24

this area.  25
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There happens to be surveys of this area by the USGS, 1 A

yes. 2

Would you look at Exhibit 18 in the binder in front 3 Q

of you.4

THE COURT:  Any objection to Exhibit 18?  5

MS. MILLER:  No. 6

THE COURT:  Exhibit 18 is admitted, counsel. 7

(Whereupon, Plaintiff's Exhibit 18 was received 8

in evidence.) 9

What is Exhibit 18 now that it has been admitted? 10 Q

Exhibit 18 is topographic map prepared by the USGS, 11 A

and it is dated 1967. 12

 All right. 13 Q

And is that a type of document that is used by 14

you in your profession as a geologist performing 15

professional services on Long Island? 16

Yes, it is. 17 A

And would you tell his Honor what it shows in terms 18 Q

of the area in which the 93 acre parcel is located? 19

What it shows is that that particular area is 20 A

underlained by material that has an elevation of -- very 21

difficult to read this.  This is usually printed much 22

larger.  But it is underlain by material with an elevation 23

of 80, 90 feet, 80 feet and -- 24

We have a blowup that was made in your office that 25 Q
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may assist in your reference.  1

Thank you. 2 A

But we only have one.3 Q

Can you see the Long Island Expressway located 4

on this US Geological Survey drawing? 5

Yes, I can. 6 A

Does it run approximately through the middle, from 7 Q

left to right? 8

Yes, it extends from left to right, or west to the 9 A

east across this topographic map. 10

 All right. 11 Q

What is the level of sand or earth elevation 12

associated with the area of, let's say, on the 93 acre 13

site and around it?  14

On the 93 acre site, the elevation shown here starts 15 A

at about elevation 60.  And since there is an area a 16

little bit below that and it is a ten foot contour area, 17

perhaps 55.  And extending on to 105, perhaps 110 on the 18

very western portion of the 93 acre parcel.19

Okay.20 Q

And as you continue to the west, does that area 21

of high elevation continue? 22

Yes. 23 A

The area of high elevation continues perhaps a 24

mile, a mile and a half.  25
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This relates back to the discussion we were 1

having earlier about the outwash plain, and the extensive 2

thickness of the gravel deposits. 3

Is this an important area in terms of it's important 4 Q

to recharge and water production capacity for the Upper 5

Glacial aquifer?  6

Yes, it is. 7 A

Now, is there an area known as the Carmans River 8 Q

located nearby? 9

Yes.  The Carmans River is located to the east. 10 A

And is that the blue body of water that eventually 11 Q

goes down to what is shown as Bellport Bay? 12

Yes.13 A

Okay.14 Q

And would you tell his Honor something about the 15

Carmans River, its classification, what it does, and where 16

its water flows? 17

Yes. 18 A

The water flows from north to south generally in 19

the river.  I understand that the river is classified as a 20

scenic and recreational river.  The river receives ground 21

water discharges from the Upper Glacial aquifer.  And the 22

river is basically sitting in a river plain area that has 23

been eroded down into the Glacial outwash deposits. 24

Is there an area known as the Carmen 's River 25 Q

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Davis-Direct/Calica

49

watershed? 1

Yes, I understand that there is. 2 A

 All right. 3 Q

Do you know whether or not the Town of 4

Brookhaven itself has adopted any type of preservation or 5

conservation program for the Carmen's River watershed? 6

I understand they have, yes. 7 A

And have you had a chance to review it? 8 Q

Yes.  I have reviewed portions of it.  9 A

MR. CALICA:  Your Honor, I would ask that the 10

Court judicially notice, and I can provide an excerpted 11

copy of the Carmans River Conservation and Management 12

Plan.  It has the effect of the local law, it was adopted 13

by resolution of the Town Board in late 2013.  It appears 14

on its website.  And rather than use an inch and a half 15

thick proper that has schedule and appendicis, I have made 16

copies that I wanted to include for the witness' 17

attention.  18

I'm offering it to your Honor. 19

THE COURT:  Is it one of the exhibits marked? 20

MR. CALICA:  It may not have been.  But we 21

provided counsel with copies. 22

THE COURT:  What is the defendant's position on 23

this?  24

MS. MILLER:  Let us review it quickly to make 25
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sure that it is the same as the copy I previously 1

received. 2

Is the piece of property in issue within the 3

scope of this plan?  4

MR. CALICA:  I will ask the witness to explain. 5

THE COURT:  I'm asking you. 6

Is this piece of property part of the plan?  7

MR. CALICA:  It runs off into it. 8

THE COURT:  I don't know what that means.  9

MR. CALICA:  Yes.  10

I'm getting the answer from the Town Attorney 11

who saw the environmental impact statement.  I didn't, 12

your Honor. 13

THE COURT:  All right.  14

MS. MILLER:  Your Honor, we don't object to the 15

use of this document.  But we will make a note that the 16

Court should take judicial notice that the document should 17

be noticed in its entirety as it is on the website, and 18

not just the excerpted portion that we have here today. 19

THE COURT:  Are there other portions you expect 20

to be speaking to?  21

MS. MILLER:  Maybe in a closing brief, your 22

Honor.  But for today's purposes, no. 23

THE COURT:  I think counsel is offering the 24

whole thing.  If you feel I should acknowledge the 25
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existence of the Town plan, I will do that.  1

It is so noticed.  2

MR. CALICA:  Thank you, your Honor.  3

Ms. Davis, would you look at page 73 of the document.  4 Q

MR. CALICA:  Your Honor, can I assign a high 5

number to it since I have -- the next number would be 27, 6

if we can assign that number. 7

THE COURT:  The excerpt from the plan is 8

Exhibit 27; is that correct?  9

MR. CALICA:  Yes. 10

THE COURT:  For the purposes of the hearing, 11

correct?  12

MR. CALICA:  Yes. 13

There is a line says -- there is a bullet point 14 Q

reading, control storm water runoff, period.  To the 15

extent feasible, surface runoff should be intercepted and 16

disposed of as close as possible to the source.  And then 17

it continues.  18

Would there be storm water runoff into the 19

Carmans River watershed associated with the type of 20

development on the 93 acre parcel that the BRT defendants 21

plan shows? 22

I expect it would be since the parcel is within the 23 A

watershed and there would be storm water runoff. 24

Directing your attention to the part that says zone 25 Q

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Davis-Direct/Calica

52

Roman numeral III, colon, highest grade reservoir.  It 1

reads, ground water in this zone is generally of excellent 2

quality, the ground water resource in this zone offers a 3

large potential for further development of public water 4

supplies provided that measures are taken to ensure the 5

protection of ground water quality. 6

Do you agree as a professional matter with the 7

that recommendation? 8

Yes. 9 A

I would agree that ground water in this zone 10

should be protected. 11

Where does the water that enters the Carmans River 12 Q

flow to?  And you can see it on Exhibit 18.  But perhaps 13

you can explain to his Honor what other areas or impacts 14

are associated with runoff into the Carmans River? 15

The Carmans River eventually discharges to Bellport 16 A

Bay which is part of the Great South Bay. 17

Do you have any opinion as to whether runoff from the 18 Q

BRT facility on the 93 acre parcel would enter the Carmans 19

River? 20

Yes.  From what I have reviewed, I understand the 21 A

runoff would enter the river. 22

Where would it flow once it enters the river? 23 Q

It would flow with the flow of the river which is to 24 A

Bellport Bay and Great South Bay. 25
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Do you have an opinion of the impact of the waters in 1 Q

the Bellport Bay and Great South Bay would be from the 2

type of runoff you would expect to associate with the BRT 3

rail facility on this 93 acre parcel?  4

MS. MILLER:  Objection.  Lack of foundation. 5

THE COURT:  I will sustain the objection for a 6

different reason. 7

Explain something to me. 8

If we built anything on that property, a parking 9

lot, a courthouse, there would be storm water runoff, 10

meaning it is not going into the sand, it is running off 11

the asphalt?  Is that what we are talking about here?  12

THE WITNESS:  No. 13

THE COURT:  Good. 14

Explain to me what you are talking about.  15

THE WITNESS:  Say you would have a parking lot 16

out there.  There would be storm water when it rains.  It 17

would need to be managed.  You couldn't leave it sitting 18

out in the parking lot.  It needs to be leached.  19

Typically we have storm water leaching pools to collect 20

the storm water and it is discharged into the ground from 21

the parking lot.  From there it migrates downward, enters 22

the water table.  In this area ground water is flowing 23

toward the river. 24

So there would be storm water discharge to the 25
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aquifer which then flows to and discharges to the river. 1

THE COURT:  Does the aquifer discharge into the 2

river?  3

THE WITNESS:  The Upper Glacial aquifer in this 4

area, the flow is lateral and the flow is vertical.  There 5

is a component of vertical flow downward.  But there is 6

also a flow of lateral flow. 7

THE COURT:  So what you are saying is when it 8

rains, water runs off whatever we are going to build there 9

and we build something?10

THE WITNESS:  Yep. 11

THE COURT:  And it goes into the ground, into 12

the aquifer and into the river?  13

THE WITNESS:  Eventually, yes. 14

THE COURT:  And does the elevation matter, if we 15

dig out 50 feet of soil, or does it go back to the first 16

point that more sand is better?  17

THE WITNESS:  It goes back to the first point.  18

The more filtration, regardless of the quality of the 19

storm water here, the more filtration the better. 20

THE COURT:  Counsel, we can move along.  I have 21

the idea which is your point.  There are contaminants that 22

go into the aquifer, and that is not good, right?  Because 23

either way it is not great; is that fair?  24

MR. CALICA:  Yes, Judge. 25
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THE COURT:  All right.  1

Ms. Davis, one of the structures shown on Exhibit B, 2 Q

the environmental overview, is a covered salt storage 3

building and it looks like 39,000 square feet on the south 4

end of the 93 acre parcel.  5

Which exhibit is that?  6 A

The cover sheet, 8-B.  7 Q

Yes. 8 A

Do you have any environmental concerns about salt 9 Q

storage? 10

Yes. 11 A

And could you relate what that concern is to the 12 Q

location shown on the 93 acre parcel.13

Salt storage almost invariably has salt that ends up 14 A

outside of the covered storage area.  Salt being very 15

soluble.  And at the time rain water hits it, it dissolves 16

and carries the salt down and enters the aquifer. 17

I had experience with a number of salt storage 18

facilities and associated birne, B-I-R-N-E, highly 19

concentrated salty water that ends up being so treated 20

with these facilities. 21

So the presence of salt storage or future 22

presence of salt storage, the potential, on this parcel, 23

and particularly in an area where a lot of sand is being 24

removed, would present concern. 25
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Is salt itself a contaminant that has in fact 1 Q

impacted the portions of the Upper Glacial aquifer? 2

Yes. 3 A

In several different contexts, salt 4

contamination has occurred both in the Upper Glacial and 5

places in the Magothy aquifer. 6

In the areas where salt intrusion has occurred, is 7 Q

the water any longer potable, that is, usable for drinking 8

purposes? 9

Not potable without treatment, no. 10 A

Would it be suitable for a water district or a 11 Q

pumping for drinking purses? 12

Not without treatment, no. 13 A

And do you have any concerns as a hydrogeologist as 14 Q

to what type of salt water impact or intrusion might be 15

associated with constructing a 39,000 covered salt 16

building of the type covered in Exhibit 8-B?  17

In this case it wouldn't be salt water intrusion, 18 A

because salt water intrusion is generally associated with 19

intruding salt water from water bodies like the Great 20

South Bay or the Atlantic Ocean. 21

In this case it is the concern of discharges 22

from its facility directly to the ground water and 23

probably a resultant plume of salt water from the 24

facility. 25
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What in your opinion would result in the potability 1 Q

or drinkability of the water in that location? 2

It most likely would no longer be potable. 3 A

THE COURT:  It is clear to say the drinking 4

water supply, sticking with Suffolk County for a moment, 5

which you say goes to the Suffolk County Water Authority, 6

is it already subject to treatment?  7

THE WITNESS:  It is subject -- the raw water 8

coming straight out of the ground is subject to testing.  9

If testing demonstrates the presence of 10

contaminants, then there would be treatment requirements 11

if the contaminants exceed certain levels, there would be 12

treatment requirements before it is put into the 13

distribution system or distribution to customers. 14

THE COURT:  Is it fair to say that those 15

treatment facilities are already in place, meaning that we 16

wake up tomorrow morning and somebody in the Suffolk 17

County Water Authority, nothing to do with this, something 18

else, says holy smoke, salt in the water, and do they just 19

click on a machine that is already there?20

THE WITNESS:  Salt is very difficult and 21

expensive to remove from water.  Generally what happens if 22

there is salt water intrusion, which is the most common 23

problem, that is the end of those wells for water supply 24

purposes. 25
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There are other kinds of contaminants which are 1

often found in the ground water that are subject to much 2

less expensive treatment.  And for those kind of 3

contaminants the water authority would treat the water.4

THE COURT:  Thank you.  5

THE WITNESS:  Yes.  6

Ms. Davis, did you inspect the site physically 7 Q

yesterday? 8

On Saturday I did, yes.9 A

Okay. 10 Q

Did the site appear as -- did it generally 11

appear, except for the perspective as shown in the post 12

water marks Exhibit B, and the one we marked as 13

Exhibit 16?  14

I would say it generally appeared as you would see it 15 A

in Exhibit B or 16, yes. 16

MR. CALICA:  I will offer both in evidence, if 17

they are not already. 18

THE COURT:  Any objection?  19

MS. MILLER:  No. 20

THE COURT:  So admitted.  21

Exhibit B and Exhibit 16. 22

(Whereupon, Plaintiff's Exhibits B and 16 were 23

received in evidence.) 24

MR. CALICA:  16 is in the pre-marked binder.  25
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And B is now 21.  I apologize.  Those were the markings 1

from the preliminary injunction -- 2

THE COURT:  Exhibit B, a/k/a Exhibit 21, is 3

admitted.4

(Whereupon, Government's Exhibit B was received 5

in evidence.) 6

THE COURT:  Does Exhibit 16 have an a/k/a?  7

MR. CALICA:  No, it is 16. 8

I apologize, your Honor.  We did several 9

presentations referring -- 10

THE COURT:  Counsel, that is fine.  Just keep 11

moving. 12

MR. CALICA:  Okay. 13

Were you on the ground at the site? 14 Q

Yes, I was. 15 A

And did you observe anything on the site in addition 16 Q

to excavated natural aversion of the sand? 17

Yes. 18 A

What else did you observe? 19 Q

I observed some piles of asphalt.  I observed some 20 A

piles of what is generally termed as historic fill. 21

What is historic fill? 22 Q

Historic fill is materials that were historically 23 A

used as fill.  Primarily in the New York City metro area, 24

we run into it when we are dealing with sites in the New 25
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York City area very frequently. 1

Historic fill generally consists of soil.  It 2

can contain ash.  It usually contains a variety of 3

anthropogenic or human associated debris. 4

THE COURT:  What does that mean?  Garbage or 5

something else?  6

THE WITNESS:  Some of it may have originated as 7

garbage.  But what happens in the areas of New York City, 8

which is surrounded by water and which historically, and 9

I'm talking about a very long time ago, had wetlands and 10

other low lying areas, these areas would fill with 11

development.  A lot of times they would fill with waste 12

materials, often ash from burning garbage. 13

When dealing with environmental sites in the New 14

York City area, we often have to evaluate historic fill to 15

determine if it can be remaining on site or has to be 16

disposed of elsewhere. 17

Did you observe what you considered to be material 18 Q

that would -- that was brought in from off-site and placed 19

or dumped on the 93 acre site? 20

I observed three areas where it appears that soil 21 A

that was clearly not native, and that contained 22

anthropogenic debris, had been placed on the surface of 23

the site. 24

And where?  Can you show it on Exhibit 21 and 16?  25 Q
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This is modified a little from what I saw on 1 A

Saturday.  But over on this side of the site I observed 2

two general areas where there are piles of -- 3

THE COURT:  Why don't you take that with you and 4

take it up to the witness stand.  This way you can show us 5

all and we will be able to hear you better.  6

THE WITNESS:  This portion of the photograph 7

right here (indicating), there was a large pile of what 8

appeared to be soil fill.  And then there were two areas 9

in this area of the photograph where I observed piles of 10

what seemed to be historic fill. 11

THE COURT:  If you can help her out to move it 12

around. 13

In the photo there are some dark mounds there, 14

and there you saw some piles of anthropogenic debris?  15

THE WITNESS:  The dark mounds here, some 16

pronounced, some are mounds and some are appearing to be 17

mounds, and this appeared to be asphalt material. 18

THE COURT:  When you say that, does it look like 19

fresh virgin asphalt they use in construction, or old 20

chopped roadway?  21

THE WITNESS:  The piles of material appeared to 22

be old chopped roadway, what I would call asphalt 23

millings. 24

There appeared to be an area here where perhaps 25
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millings were incorporated in more typical asphalt 1

material to make road bearing surfaces on which to drive.  2

That area extends down and along this apparent roadway, 3

and then along the line of the track here. 4

THE COURT:  Is it fair to say that it is 5

perfectly legitimate be use for asphalt fillings?  6

THE WITNESS:  To build a surface for travel of a 7

vehicle, yes. 8

Now, would you direct your attention to what you 9 Q

described as historic fill.  10

Okay. 11 A

On this portion of the photograph, which would 12

be the lower left of the photograph, which is toward the 13

eastern and central portion, there is a pile of this soil 14

that was non-native and contained anthropogenic, human 15

materials. 16

In the area of the western portion of the 93 17

acre parcel here (indicating), I observed two more piles 18

of soil that was not native to the area and it contained 19

anthropogenic debris. 20

THE COURT:  Is there a construction purpose for 21

anthropogenic debris?22

THE WITNESS:  When the material likely was 23

originally placed for its original purpose somewhere else, 24

I think it was a matter of disposing of this material and 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Davis-Direct/Calica

63

simply using it as fill. 1

I have no idea what the purpose is of placing it 2

here. 3

THE COURT:  In your professional opinion could 4

there be a legitimate purpose?  5

THE WITNESS:  My experiences in dealing with 6

historic fill, the kinds of materials we are talking about 7

in these three soil piles, is that I typically have them 8

tested, and it is typically required by a regulatory 9

agency that they be tested to determine whether they are 10

suitable from a contamination standpoint to remain on site 11

that I'm dealing with. 12

My experiences have been that materials 13

typically are contaminated to the level where they are not 14

suitable for the purpose for which the site is going to be 15

used and, therefore, the materials have to be excavated 16

and properly disposed of off-site and then approved for a 17

facility. 18

In this case we have not tested any of the 19

materials.  I don't know what the environmental quality is 20

and if they contain contaminants.  But they are certainly 21

the kind of materials I would expect to be tested before 22

they are placed essentially in an uncontrolled facility.  23

Did you observe pieces of linoleum tile in there? 24 Q

I did observe two pieces of what appeared to be vinyl 25 A
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or linoleum tile. 1

I observed pieces of metal, pieces of glass, 2

pieces of bone, pieces of pipe.  There is kinds of pipe, 3

plastic pile pipe, metal pipe, some clay pipe.  I observed 4

china.  A wide variety of material. 5

I observed a Metro card in the pile, one of the 6

piles. 7

Are you familiar with the term C&D? 8 Q

Yes. 9 A

What is C&D material? 10 Q

It is anthropogenic material, typically building 11 A

materials that have been removed during demolition 12

process. 13

What does C&D stand for? 14 Q

Construction and demolition. 15 A

Is what you saw and what you described consistent 16 Q

with what is known as C&D, construction and demolition 17

material? 18

I would say the anthropogenic materials I observed in 19 A

these piles, some would be consistent with C&D. 20

And are you able to form an opinion as to whether 21 Q

this material existed on the site and was uncovered during 22

excavation, or whether it is the type of non-native 23

material that would have had to have been brought to the 24

93 acre site?  25
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MS. MILLER:  Objection, speculation, no 1

foundation to speculate. 2

THE COURT:  I will hear the answer.  3

I can certainly comfortably say it is not from this 4 A

location.  The kinds of materials in the soil, 5

irrespective of the anthropogenic materials, are the kinds 6

of materials that simply don't occur in this area 7

geologically.  These are the kinds of soils I would expect 8

to see from somewhere else. 9

THE COURT:  You can certainly tell us that from, 10

say, the area to the 19th century the materials were not 11

there, and you don't know if someone dumped them at some 12

point at some time in the past. 13

THE WITNESS: I didn't observe the dumping 14

myself.  But certainly the configuration of the piles of 15

these materials on the surface would be consistent with 16

them having been dumped there as opposed to them naturally 17

occurring there. 18

THE COURT:  And were the piles in the area that 19

have been recently excavated, if you know?  20

THE WITNESS:  The piles were in an area where 21

there is no longer topsoil on the surface, where the 22

forest has been removed.  They were not at the bottom of 23

the pit, if you will. 24

THE COURT:  Is this a good opportunity to take a 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER



242

Davis-Direct/Calica

66

break?  1

MR. CALICA:  No.  2

I would like to just offer the photographs 3

taken -- were they nine photographs -- the nine 4

photographs taken yesterday. 5

THE COURT:  You mean Saturday, I believe. 6

Would you show it to counsel.  7

MR. CALICA:  I have provided a copy. 8

THE COURT:  Would you have the witness tell us 9

if they are her photos?  10

MR. CALICA:  It is Exhibit 26. 11

Off the record, my compliments to Mr. Kordas 12

getting them inserted this morning. 13

THE COURT:  Are these the photographs you took 14

on Saturday?  15

THE WITNESS:  We had a town representative with 16

me.  I didn't take the photos.  He took the photos.  But 17

they do appear to be the photos taken on Saturday.  18

THE COURT:  They are not numbered, but I assume 19

there is -- it is page 9.  There is some kind of a card 20

there.  Is that the Metro card?  21

THE WITNESS:  It is the Metro card. 22

THE COURT:  All right.  23

MR. CALICA:  This would be a good point to take 24

the break. 25
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THE COURT:  Any objection to Exhibit 26?  1

MS. MILLER:  No objection. 2

THE COURT:  Exhibit 26 is admitted.  3

(Whereupon, Plaintiff's Exhibit 26 was received 4

in evidence.) 5

We will take a five minute break.  6

7

          (Whereupon, a recess was taken.)8

9
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BY MR. CALICA:  1

Ms. Davis, do you have the photographs marked 2 Q

Exhibit 23 in front of you? 3

Yes, I do. 4 A

Looking at the first of them, does it fairly and 5 Q

accurately depict what you observed at the site over the 6

weekend?  7

THE COURT:  It is already in evidence, 8

counselor.  9

MR. CALICA:  All right. 10

Do you see the right side of the first photograph, it 11 Q

is the darker material. 12

Would you tell his Honor what that depicts? 13

The material out here, as best as I can tell since 14 A

the photographs are not real clear, that it indeed looks 15

to be the historic fill we were discussing. 16

What about the second photograph, the dark material, 17 Q

the dark brown? 18

I believe it also shows some historic fill, but not 19 A

completely clear. 20

And what about the fourth photograph? 21 Q

Yes.  That photograph does show some of the historic 22 A

fill. 23

THE COURT:  What is the banana shaped item in 24

the middle of the photograph. 25
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THE WITNESS:  I believe it is a piece of pipe.1

THE COURT:  Okay. 2

And the last photograph? 3 Q

The very last photograph shows the anthropogenic 4 A

material, the Metro card, and pieces of brick in there. 5

Were you able to estimate the volume of non-native or 6 Q

historic fill with the various ingredients as you 7

described them? 8

Yes. 9 A

After looking at my notes, it would be somewhere 10

in the order of perhaps 12 to 15,000 cubic yards, more or 11

less.12

Okay.13 Q

Now, do you have an opinion as to whether or not 14

any of that historic material, whether it is pipe, whether 15

it is a Metro card, whatever, could have been uncovered in 16

the course of excavating the site as shown in, I think it 17

is Exhibit 21, which we understand according to the Systra 18

document was originally completely vegetative? 19

Certainly the historic fill is not native to this 20 A

parcel, so I would not have expected it to be underneath 21

the apparent wooded area, virgin wooded area shown in that 22

photograph. 23

Is it at all consistent with the type of virgin sand 24 Q

material you testified as from the preceding glacial some 25
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15,000 years ago? 1

No, it is not consistent with that sand and gravel 2 A

material. 3

Does the historic fill of the type you described, 4 Q

assuming it came from New York City or some other area, 5

and assuming it has -- I can't pronounce the word, whether 6

it was athro something, you said, ash and burning garbage, 7

bones, whatever else you said was in there, does that 8

itself have any capacity to impact ground water?  9

MS. MILLER:  Objection.  Misstates the witness' 10

prior testimony. 11

THE COURT:  I will allow it.  12

Certainly, it could have the capacity to impact the 13 A

ground water. 14

Typically historic fill does contain 15

contaminants.  So the common contaminants are various 16

kinds of metals, semi-volatile organic compounds. 17

PCBs are a contaminant. 18

When we encounter the historic fill at sites, 19

and we are meaning to excavate it, we are required to test 20

typically for a wide variety of contaminants. 21

Based on your observations and experience, would you 22 Q

expect the fill be historically observed to contain the 23

type of contaminants you just described, metals, PCBs, 24

other items as you testified to? 25
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It certainly has the potential to contain these 1 A

contaminants.  We certainly have seen pieces of metal in 2

it.  And that would suggest that metals could be a 3

contaminant. 4

Is that why this type of material is required to be 5 Q

placed only in authorized landfills and DEC licensed 6

facilities? 7

Yes. 8 A

If it is excavated at sites which are under some 9

form of regulatory oversight, it is typically required to 10

be tested.  If the test results dictate it is required to 11

be disposed in an authorized facility such as a landfill.  12

MR. CALICA:  Thank you. 13

I have no further questions. 14

THE COURT:  Excellent.  15

Cross-examination.16

17

CROSS-EXAMINATION18

BY MS. MILLER:  19

Afternoon, Ms. Davis. 20 Q

Before Saturday you had not visited Brookhaven 21

Rail Terminal; is that correct? 22

That's correct. 23 A

You submitted two declarations in support of the 24 Q

Town's motion; is that correct? 25
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That's correct.  1 A

MS. MILLER:  May my colleague approach the 2

witness with copies of the declaration?  3

THE COURT:  Yes. 4

Can you identify the exhibits?  5

MS. MILLER:  Yes, Exhibit H and Exhibit L.  6

MR. ARONOFF:  These are all of the defendant's 7

exhibits.8

THE COURT:  Thank you. 9

I want to thank counsel for increasing my muscle 10

mass.  11

I have handed you Exhibit H. 12 Q

Do you recognize that document? 13

Yes, I do. 14 A

What is it? 15 Q

It is a declaration. 16 A

And how about Exhibit L? 17 Q

It is a reply declaration. 18 A

THE COURT:  I have H.  I have not seen L.  Hold 19

on.  20

MS. MILLER:  Volume two. 21

And these are prepared -- 22 Q

Yes. 23 A

You reached an opinion as to environmental harm you 24 Q

would believe occurred as a result of activity on the 25
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site; is that correct? 1

I have reached an opinion regarding potential 2 A

environmental harm that could occur, yes. 3

Potential environmental harm. 4 Q

You found there is potential threats to the 5

aquifer? 6

Yes. 7 A

And do you know before the Town filed this motion, do 8 Q

you know whether anyone from the Town ever expressed any 9

concerns to any of the Brookhaven Rail Terminal defendants 10

regarding the aquifer? 11

I don't know whether any such opinion was expressed. 12 A

Let's talk about the sites specifically. 13 Q

Brookhaven Rail Terminal is located in Suffolk 14

County; is that correct? 15

Yes. 16 A

All of Suffolk and Nassau County are situated on top 17 Q

of the aquifer? 18

All of Suffolk and Nassau County are situated on top 19 A

of some of the aquifer, yes. 20

The aquifers underlie all of Nassau and Suffolk 21 Q

County may be a better way to ask that.  22

Yes, more or less. 23 A

There are, of course, properties in Suffolk County 24 Q

over the aquifer that sit naturally at elevations of 50 or 25
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lower; is that correct? 1

Yes. 2 A

Specifically there are commercial or industrial 3 Q

properties throughout Suffolk County that are at an 4

elevation of 50 or lower? 5

Correct. 6 A

You haven't conducted any analysis as to whether 7 Q

these commercial or industrial properties were natural 8

elevations of 50 or lower or whether there was grading 9

done at those properties; is that correct? 10

Unless I was involved in an evaluation of a specific 11 A

property, no, I wouldn't. 12

You spent some time talking about the fact that 13 Q

Brookhaven Rail Terminal is located in what is referred to 14

as hydrogeologic zone three; is that correct? 15

Yes. 16 A

And that zone was set by a zoning board; is that 17 Q

accurate? 18

The zone as I understand it was established in the 19 A

208 study.  It may have subsequently been implemented by 20

some sort of regulatory body. 21

It was assigned zone three in approximately 1978; is 22 Q

that correct? 23

That is my understanding of when the 208 study was 24 A

published, yes. 25
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And zone three is referred to as the deep flow 1 Q

recharge area? 2

I believe that is the terminology, yes. 3 A

How large is this zone three area? 4 Q

It is quite extensive. 5 A

Can you approximate the site? 6 Q

I'm not sure I could assign a number of square miles 7 A

to it.  But I know it extends from the eastern or western 8

portion of Suffolk County onto the Shinnecock inlet. 9

Would you agree that there are other commercial or 10 Q

industrial properties in Suffolk County located at zone 11

three? 12

I would, yes. 13 A

For purposes of your testimony today, you haven't 14 Q

conducted any analysis as to whether there are other 15

commercial or industrial properties within zone three that 16

are elevation of 50 or lower? 17

Not specifically with respect to the matter at hand, 18 A

no. 19

You understand that the only current activity taking 20 Q

place on the site is grading; is that correct? 21

I would not characterize that as only grading, no. 22 A

Is it fair to say you have no evidence if other 23 Q

activity is going on -- occurring on the front aside from 24

grading? 25
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I would say that there has been excavation occurring 1 A

on the property.  I would say that there has been 2

placement of piles of material on the property that did 3

not originate on the property, such as the historic fill 4

we have been discussing, as well as piles of asphalt. 5

Let's focus on the grading or activation, okay?  6 Q

You are taking issue with the loss of filtering 7

capacity; is that correct? 8

That is one of my focus, yes. 9 A

And vegetation is removed and sand comes out of the 10 Q

property, and then there is less filtration to the surface 11

of the land and the aquifer; is that correct? 12

That is the general context, yes. 13 A

Any grading whatsoever removes filtration.  Would you 14 Q

agree with that? 15

I think you and I perhaps use the term "grading" 16 A

differently. 17

Grading to me means modifying elevation.  It 18

doesn't necessarily mean removing material. 19

How about any excavation whatsoever removes 20 Q

filtration; is that correct? 21

Any excavation of clean native material reduces the 22 A

amount of filtration. 23

And in your experience do most construction projects 24 Q

involve excavation? 25
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Most construction projects involves some earth 1 A

moving.  In some cases there are excavations.  In other 2

cases there is an increase in elevation. 3

Many construction projects involve excavating 4 Q

material out, for example, to lay a foundation, or to lay 5

a subsurface; is that correct? 6

Yes. 7 A

Removal of filtration is only an issue if there are 8 Q

contaminants present?  9

THE COURT:  Repeat your question.  10

Removal of filtration is only a danger to the aquifer 11 Q

if there is contaminants present that can penetrate the 12

aquifer?  13

THE COURT:  Can you answer that?  14

Removal of filtration is important if there are 15 A

introduced contaminants.  Filtration is also important for 16

contaminants that naturally occur in storm water. 17

But the act of excavation by itself does not 18 Q

introduce contaminants to the aquifer? 19

If we observe the maintenance of excavation 20 A

equipment, I'm not sure we can make that statement. 21

In a typically clean world the excavation itself 22

would not introduce contaminants. 23

The introduction of heavy equipment needed for 24

excavation often introduces contaminants. 25
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So in that situation it is the equipment itself that 1 Q

poses a threat of contamination? 2

The maintenance of that equipment, yes. 3 A

But the act of adding sand or soil to a site doesn't 4 Q

actually prevent the contamination of the aquifer? 5

Adding of clean materials could, you know, avoid some 6 A

contaminations. 7

But just add four layers -- more layers of 8 Q

filtration.  Is that correct? 9

If you added clean materials you could add more 10 A

layers of filtration. 11

Turn to your first declaration, please, which is 12 Q

Exhibit H.  13

I want to direct your attention to page 3.  And 14

in the carry-over paragraph you refer to eventual 15

commercial/industrial activity to be conducted within 16

parcel C.  Do you see that? 17

Yes, I do. 18 A

And that at the end of that carry-over paragraph you 19 Q

mention again, certain eventual uses of the BRT site will 20

also likely impact the aquifer. 21

Do you see that? 22

I do. 23 A

And you are saying "eventual" there because there are 24 Q

currently no commercial activities or industrial 25
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activities being conducted at the site; is that correct? 1

I would assume that the excavation and grading, 2 A

screening of sand could potentially be considered an 3

industrial activity.  But my statement in this case refers 4

to future uses, yes. 5

And you have no specific knowledge of any future 6 Q

commercial activity that will be conducted on the 7

property; is that correct? 8

Other than my understanding that there is going to be 9 A

a railroad track constructed on the property and 10

presumably operated as such, no. 11

You have no knowledge of when the railroad track will 12 Q

begin operation; is that right? 13

That's correct. 14 A

Let's turn back to your declaration in the next 15 Q

paragraph. 16

You talk about incompatible uses.  17

THE COURT:  What is the next paragraph?  18

MS. MILLER:  The next paragraph is Exhibit H -- 19

THE COURT:  What page?  20

MS. MILLER:  Three.21

THE COURT:  All right.  22

It is the first full paragraph referring to 23 Q

incompatible uses. 24

Do you see that? 25
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Yes. 1 A

And you include a definition of incompatible uses 2 Q

reading, incompatible uses include uses of hazardous waste 3

or substances including petroleum that may ultimately be 4

discharged to ground water or the storage of such 5

substances may contaminate ground water. 6

Do you see that? 7

Yes. 8 A

You have no specific knowledge of any hazardous waste 9 Q

or substances located on the property, right? 10

Certainly not hazardous waste, but the equipment I 11 A

saw contains hazardous substances. 12

And we will get to that. 13 Q

Focus on the hazardous waste section.  You have 14

no knowledge of hazardous waste being stored there? 15

That's correct. 16 A

These concerns that you referenced here in your 17 Q

declaration in Exhibit H are future concerns and not 18

current concerns? 19

That would be correct in terms of uses, yes. 20 A

And in that same paragraph at the end you note that 21 Q

these activities may be in contravention of federal and/or 22

New York environmental laws. 23

Do you see that? 24

Yes. 25 A
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Until you know what activities are actually 1 Q

occurring, you can't reach a determination that they will 2

impact the ground water? 3

I would say that that is correct.  I don't know when 4 A

that is going to happen. 5

You can't reach a determination that they will 6 Q

violate federal or New York environmental laws? 7

Not at this time, not without knowing the specific 8 A

use. 9

Take a look at page 5 of your declaration in the 10 Q

carry-over paragraph.  At the top of page 5, the second 11

full sentence.  12

Yes. 13 A

It starts:  Removal of the forest and up to 50 feet 14 Q

of the unsaturated zone sand above the aquifer will 15

significantly reduce the effectiveness of removal of 16

nitrogen, pathogen and other deleterious materials 17

typically present in sanitary and other wastes that are 18

discharged to on-site, underground injection control, UIC 19

systems. 20

Do you see that? 21

Yes. 22 A

Putting aside your claim about the 50 feet being 23 Q

removed, and I want to focus on the nitrogen, pathogen and 24

other deleterious materials. 25
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You have not done any soil testing at the site; 1

is that correct? 2

Yes. 3 A

And not any elevation, whether 50 or a hundred feet? 4 Q

I have not performed any at the site. 5 A

You have not collected any water samples from the 6 Q

site; is that correct? 7

Yes. 8 A

What are the reference to nitrogen, pathogen and 9 Q

other deleterious materials? 10

Those references go back to the discussion above 11 A

concerning the sanitary waste reference. 12

Concerning future activities at the site? 13 Q

Correct. 14 A

You attended an inspection at the site on Saturday? 15 Q

Yes. 16 A

And you were there for roughly two hours? 17 Q

Yes. 18 A

And how many photos were taken at that inspection? 19 Q

I know there were quite a few.  I don't know 20 A

precisely how many. 21

More than a hundred? 22 Q

I have no idea. 23 A

We looked at Exhibit 26, which is nine of those 24 Q

photos; is that correct? 25
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I believe there are nine in there, yes. 1 A

Those photographs depict the -- are those the best 2 Q

depictions of your current concerns on the site? 3

I'm not sure how to answer that question. 4 A

Out of the many photographs that were taken, the ones 5 Q

that are included as Exhibit 26, do those represent your 6

concerns -- your current concerns at the site?  7

THE COURT:  The same objection as to form.  I'm 8

not sure how she could answer that.  9

Were you involved in selecting the photographs that 10 Q

would be discussed today? 11

Only very peripherally. 12 A

Who selected the photographs? 13 Q

I'm not sure who selected the photographs. 14 A

Talk about the asphalt milling. 15 Q

There is nothing improper about having asphalt 16

on a construction site; is that correct? 17

I would say specifically no. 18 A

And they are often used in construction facilities? 19 Q

Asphalt is used in many facilities. 20 A

And asphalt millings are recycled materials; is that 21 Q

correct? 22

That is my understanding, yes. 23 A

Do you know whether the New York State Department of 24 Q

Transportation encourages the use of recycled asphalt? 25
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I don't have any specific knowledge about that, no. 1 A

I hand you what is marked as Exhibit III.2 Q

THE COURT:  I see a fourth I.  3

MS. MILLER:  IIII.  4

I would ask the Court to take judicial notice 5

that this is a printout from the New York State Department 6

of Transportation website. 7

THE COURT:  Any objection?  8

MR. CALICA:  None, your Honor. 9

THE COURT:  It is in evidence for purposes of 10

the hearing. 11

(Whereupon, Defendant's Exhibit IIII was 12

received in evidence.) 13

Turn to the fourth page of Exhibit IIII. 14 Q

The reference is to construction practices to 15

reduce idling and congestion. 16

Do you see that? 17

Yes. 18 A

And it talks there about use of recycled materials in 19 Q

construction; is that correct? 20

Yes. 21 A

It says the NYSDOT -- 22 Q

THE COURT:  Rather than read it, I will accept 23

the New York State Department of Transportation encourages 24

such use.  25
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It specifically lists asphalt. 1 Q

Do you see that? 2

Yes, I do. 3 A

Asphalt is often used as a top fill on roads; is that 4 Q

correct? 5

I would assume so, yes.  I'm not an expert in road 6 A

construction. 7

And it is commonly used for temporary roads at 8 Q

construction sites? 9

I'm not sure I can speak to that. 10 A

Did you see asphalt in use on parcel B and C for 11 Q

temporary roads? 12

I did see asphalt in use for what would be temporary 13 A

roads. 14

It creates a stable surface for vehicles to travel 15 Q

across; is that correct? 16

Presumably that is the purpose. 17 A

More stable than sand, for example? 18 Q

I would assume so. 19 A

Are you familiar with Bowne, B-O-W-N-E? 20 Q

In terms of -- 21 A

Are you familiar with the construction firm, Bowne? 22 Q

Yes. 23 A

And have you worked with them before? 24 Q

I don't recall any specifics of that. 25 A
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Are you aware that Bowne was hired by the Brookhaven 1 Q

Rail Terminal defendants to provide construction -- were 2

you aware that the Brookhaven Rail Terminal retains Bowne 3

to provide construction expertise on parcels B and C? 4

I'm aware that there is a plan, a site plan, and that 5 A

it has the Bowne name affiliated with it.  That is the 6

extent of my knowledge. 7

Do you know that Bowne was providing twice a month 8 Q

updates to the Town regarding the construction on parcels 9

B and C? 10

I would have no knowledge of that. 11 A

Have you reviewed any reports provided to the Town 12 Q

from Bowne regarding the construction of parcel B and C? 13

Not that I'm aware of.  14 A

You have it in your report in which Bowne indicates 15 Q

that the site is well maintained?  16

I haven't seen any reports to that effect or any 17 A

other effect. 18

Are you surprised that Bowne has not taken any issue 19 Q

with the present asphalt on the site?  20

MR. CALICA:  Objection. 21

THE COURT:  Objection sustained. 22

Let's move on.  23

Let's talk briefly about the discharge. 24 Q

Are you familiar with the zoning ordinances 25
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within the Town of Brookhaven? 1

I'm not familiar with any specific zoning ordinances. 2 A

Are you familiar with the concept of the zoning 3 Q

ordinances? 4

Yes. 5 A

And are you aware that parcel B and C are zoned as 6 Q

industrial properties? 7

I was not aware of the zoning, no. 8 A

And is that something you would want to look at when 9 Q

you are conducting an analysis on -- as to the 10

environmental uses of the property?  11

THE COURT:  Objection sustained. 12

Move on.  13

Even though -- well, other industrial sites aside 14 Q

from parcel B and C, they are also located in zone three, 15

face issue with respect to ground water; is that correct? 16

I would assume that any zone or any parcel in hydro 17 A

zone three would have issues with respect to that. 18

Are you familiar with the I 495 storm water retention 19 Q

basin located nearby? 20

I'm aware that there is a storm water retention basin 21 A

presumably associated with I 495. 22

THE COURT:  Is that the square cutout on the 23

north quarter of the property?  24

THE WITNESS:  Yes.  25
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And this is the I 495 basin present in some of the 1 Q

plans that you reviewed; is that correct? 2

Yes. 3 A

And the highway storm water retention basin is to 4 Q

collect and recharge roadway runoff; is that correct? 5

That is the primary function. 6 A

THE COURT:  In that context, what do you mean by 7

recharge?  8

THE WITNESS:  What I'm talking about is the 9

recharging of storm water runoff from the highway to the 10

aquifer primarily as a means to recharge quantity of water 11

and to manage storm water from the roadway.  Obviously you 12

can't leave the storm water sitting on the roadway.  That 13

would be a hazard. 14

The state built the basin; is that correct? 15 Q

I have no idea who built the basin.  Presumably 16 A

whoever built 495 built it. 17

As you consider whether the basin poses more concern 18 Q

for a long-term entry point for potential contaminants 19

into the aquifer than the current -- 20

That is a very big question.  But I think in the case 21 A

of this we are talking about a very small storm water 22

basin relative to the surface area of parcels B and C. 23

But the basin is located within five feet of the 24 Q

water table; is that correct? 25
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I don't know what the elevations of the basin is.  1 A

And I don't know what the material is at the bottom of the 2

basin either. 3

Do you know whether it is lower than the current 4 Q

proposed 50 foot elevation grade at parcel B and C? 5

I don't know that. 6 A

How about the Long Island Rail Road -- were you aware 7 Q

of the Long Island Rail Road going down to an elevation of 8

69.4 at the southeast corner of parcel C? 9

I was aware that the Long Island Rail Road decreases 10 A

in elevation towards the southeast corner.  I didn't know 11

exactly what elevation it is presently at the southeast 12

corner. 13

The Long Island Rail Road is actually running rail 14 Q

cars right now? 15

I'm not out there to observe that.  But I would 16 A

assume that that would be the case. 17

As opposed to future running of rail cars that you 18 Q

are concerned about in parcels B and C? 19

It is not just the future running of rail cars.  It 20 A

is the entire collection of industrial activity that would 21

be the concern. 22

Do you consider whether the expansion proposed by the 23 Q

Long Island Rail Road is greater than the threat posed of 24

the current activity at the Brookhaven Rail Terminal? 25
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Are you asking me, did I observe that or should I 1 A

opine on that. 2

Did you consider that? 3 Q

I didn't consider that question specifically. 4 A

Are you aware that there is a farm immediately to the 5 Q

east of the Brookhaven Rail Terminal site? 6

I was aware that there is an agricultural property to 7 A

the east. 8

The storm water infiltrating to the water table from 9 Q

the Brookhaven rail site is unlikely to contain more 10

contaminants than the farm; would you agree? 11

I think it would be a highly speculative comment 12 A

without examining what went on in the farm relative to 13

what is going to go on at the rail terminal site. 14

You would have to know what is going to occur just 15 Q

like what is going to occur at the farm property? 16

I would have to know what is going to occur if I were 17 A

going to opine about specific contaminants on the 18

Brookhaven Rail Terminal site.  But it is obvious the site 19

is going to be developed with a railroad use, which 20

involves contaminants.  And I don't think that this is 21

happening in residential use out there.  I presume it 22

would be a commercial or industrial use. 23

In your declaration you refer to the Caitheness 24 Q

Energy facility; is that correct? 25
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Yes. 1 A

You use it as a comparative point?2 Q

I would have to refresh myself to exactly what I 3 A

said.  4

It is page 5 of your declaration.  5 Q

Yes. 6 A

The Caitheness facility is located just next to the 7 Q

Brookhaven Rail Terminal; is that correct? 8

I understand it is in close proximity. 9 A

With regard to the construction that occurred at 10 Q

Caitheness, the soil was disrupted? 11

Presumably soil was disrupted. 12 A

But there were a number of engineering and 13 Q

operational controls that were put in place -- let me ask 14

it again. 15

There were a number of countermeasures in place? 16

I understand they reuse the soil they excavated as 17 A

fill and topsoil to the extent that they could. 18

Did you look at any specific countermeasures in place 19 Q

at Brookhaven Rail Terminal at parcels B and C? 20

I'm not sure what you mean by specific 21 A

countermeasures.   22

Did you look at a storm water pollution prevention 23 Q

plan referred to as a SWPPS? 24

I don't believe I have, unless it was part of some 25 A
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other document, I believe.  1

So the SWPPS is something you did not consider? 2 Q

I'm aware there was a storm water prevention plan. 3 A

Are you aware that there is a spill prevention and 4 Q

containment plan? 5

I'm not aware at this time. 6 A

And that thereby is not something you considered in 7 Q

your analysis? 8

I'm not aware of it, no. 9 A

If you knew that there was a SWPPS, could it change 10 Q

your plan? 11

As I didn't see much out there in the way of measures 12 A

that I would expect to see implemented under a stop water 13

improvement prevention plan.  I'm not sure it would change 14

my opinion. 15

You have not looked at one? 16 Q

I would have to look first.  But I did look to see 17 A

what measures were out there when I did the site 18

inspection on Saturday. 19

You referred throughout the declaration to removing 20 Q

up to 50 feet of clean sand; is that correct? 21

I believe I have, yes. 22 A

Do you know whether there are areas on the site that 23 Q

exist at a natural elevation of between 50 and 60 feet 24

elevation? 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Davis-Cross/Miller

93

Yes.  There are such areas. 1 A

And for those areas they would be lowered by ten feet 2 Q

or less? 3

Presumably. 4 A

And those are already naturally less filtration 5 Q

than -- in those areas than higher elevation? 6

There is less filtration of the thickness of the sand 7 A

and gravel.  But there are the existing force and natural 8

topsoil at the surface that would provide the filtration, 9

and presumably would be removed during construction. 10

Do you know what percent of the property currently 11 Q

has been cleared of vegetation? 12

I would have to look at an aerial photograph showing 13 A

the current situation to estimate that. 14

Do you have a -- 15 Q

I would say approximately half. 16 A

Are you aware that only 30 percent of the site would 17 Q

be subject to greater than 20 feet of sand removal?  18

I haven't done that particular calculation. 19 A

Have you looked to see whether less than 15 percent 20 Q

of the site would require 50 feet of removal? 21

I hadn't looked at that specific question. 22 A

THE COURT:  You are saying less than 15 percent 23

would be subject to 50 feet?  And what did you say?  24

MS. MILLER:  One five, 15 percent. 25
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THE COURT:  Would be what?  There are too many 1

negatives in there.  2

MS. MILLER:  Would require 50 feet of removal.3

THE COURT:  Got it.  4

Let's turn to the Carmans River.  5 Q

Yes. 6 A

It is fed by ground water? 7 Q

Primarily fed by ground water, yes. 8 A

Do you know how long the flow path to the river is 9 Q

from the Brookhaven Rail Terminal site?  10

It appears to be somewhere between a mile and two 11 A

miles. 12

And there are a number of intervening lands between 13 Q

the Brookhaven Rail Terminal site and the Carmans River; 14

is that correct? 15

Correct. 16 A

Among those are Caitheness, C-A-I-T-H-E-N-E-S-S, 17 Q

Energy Facility closest to the Carmans River? 18

I would need to have you show me that on the map.  19 A

But my understanding is that the Caitheness is not in the 20

direct path as well. 21

How did you reach that understanding? 22 Q

By knowing the direction of the ground work flow onto 23 A

the area. 24

The Suffolk County farm is closer to the Carmans 25 Q
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River; is that correct? 1

That is correct. 2 A

So any rain water would enter any of these nearby 3 Q

properties could enter the ground and ultimately get 4

discharged into the Carmans River? 5

In the shallow water table, yes. 6 A

Are you aware that the Long Island Rail Road runs 7 Q

directly over the Carmans River? 8

Yes. 9 A

Let's take a look at Exhibit 27, which is the excerpt 10 Q

from the Carmans River Conservation and Management Plan.  11

Is that provided to me?  12 A

It should be among the Town's exhibits.  13 Q

This one?  14 A

Yes.  15 Q

Please turn to page 77.  16

Do you see where it says the third paragraph 17

down, unless zoning ordinances are amended in -- I think 18

it should be to include, site clearance regulation that 19

limits the extent of law area, future nitrate lows in the 20

recharge water may receive six milligrams a year. 21

Do you see that? 22

Yes. 23 A

Currently, at least as of the date of this document, 24 Q

that is October 2013, the Town's ordinances do not include 25
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these regulations? 1

Well, it specifically amends the zoning ordinances to 2 A

include site clearance regulations that limit the extent 3

of law, but it -- I believe it is or should be lawn, 4

L-A-W-N, areas. 5

So my understanding how to read this would be 6

the limiting of the extent of lawn areas, not a site 7

clearance. 8

You believe that is referring to grass? 9 Q

Yes. 10 A

And that is just a typo? 11 Q

Yes. 12 A

Let's turn to page 78. 13 Q

At the top bullet point it says that the Town of 14

Brookhaven should implement the following zoning 15

recommendations:16

Eliminate spot zoning in order to prevent the 17

juxtaposition of non-compatible land uses such as high 18

intensity uses within the historic district, the scenic 19

i.e. Carmans, Peconic, or next to public open space lands, 20

and certain commercial and industrial uses adjacent to 21

residential areas? 22

It goes on to adopted restricted categories for 23

restricted and commercial uses. 24

Do you see that. 25
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I do. 1 A

So as of October 2013, this was just a recommendation 2 Q

to adopt more restrictive zoning? 3

I would assume that is the case, yes. 4 A

THE COURT:  Does any of this apply to -- the 5

parcel of land in question, would it be in one of these 6

areas, the scenic, the river space corridor, etcetera, 7

does it affect this piece of land, that legislation?  8

THE WITNESS:  My understanding is that this 9

piece of land is not within the corridor.  But it is very 10

closely adjoining. 11

THE COURT:  Okay. 12

Counsel, are you almost done?  13

MS. MILLER:  A few more questions.  14

Are you familiar with the term "time of travel to 15 Q

Carmans River"? 16

Yes. 17 A

And this is a measure of the time the water travels 18 Q

from the time it enters the ground water system as 19

recharged, where it is discharged into the Carmans River; 20

is that correct? 21

That would be for ground water, I believe, traveling 22 A

in the uppermost portion of the Upper Glacial. 23

And there is a study done to determine how long it 24 Q

takes water to travel from different areas in the county; 25
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is that correct? 1

Different areas the discharge to the Carmans River. 2 A

Would you please turn to Exhibit HHHH.  3 Q

(Handed to the witness.) 4

THE COURT:  Is triple H a photograph?  5

MS. MILLER:  Quadruple H.6

THE COURT:  I apologize, quadruple H.  7

Are you familiar with the environmental impact study 8 Q

performed for the Caitheness Energy Center? 9

I had occasion to review portions of it. 10 A

Within the Town of -- 11 Q

THE COURT:  Counsel, move on.  12

Take a look at figure 12-6.  13 Q

Yes. 14 A

THE COURT:  Is there a page on that?  15

MS. MILLER:  There is no page number.  16

It is this colored -- 17

THE COURT:  How about a BRT number?  18

THE WITNESS:  It is five pages after 12-9.  19

Figure 12-6 has the time travel for water to the 20 Q

Carmans River in zones by color; is that correct? 21

It depicts, as I understand it, the time of travel 22 A

for ground water for the uppermost portion of the Upper 23

Glacial. 24

And figure 12-6 shows the -- in red outlining the 25 Q
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Caitheness Energy facility? 1

Yes. 2 A

And that is over the blue -- the darker blue zone of 3 Q

25 to 50 years? 4

THE COURT:  For your reference, mine is black 5

and white, so I have little idea what you are talking 6

about.  7

Is it the point that Caitheness is in the way 8

between this site and the river?  9

MS. MILLER:  The Brookhaven terminal is directly 10

before Caitheness. 11

THE COURT:  And looking at that, does it tell 12

you whether or not Caitheness is closer to the river?13

THE WITNESS:  I can tell you that looking at 14

that diagram and the one before, that with respect to the 15

direction of ground water flow, Caitheness is not down 16

from the Brookhaven terminal, not down radiant.  It is 17

cross radiant. 18

For purposes of the time of travel to the Carmans 19 Q

River, Brookhaven Rail Terminal site is the triangle 20

located -- do you see that triangle above the Caitheness 21

facility? 22

The triangle would be parcel A. 23 A

And to the left of that is parcel B and C; is that 24 Q

right? 25
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To the right is parcel B and C. 1 A

And those are in the light blue area, which is 10 and 2 Q

25 years for time of travel; is that correct? 3

That is correct. 4 A

Have you heard the term, the zone of concern?  5 Q

I am not familiar with it as you are using it. 6 A

Is it true that the area of concern for sites located 7 Q

for time of travel to Carmans River is five years or less? 8

I'm not sure what context you are using that in. 9 A

Looking at the red area in this image and the yellow 10 Q

area, those are much closer than the Carmans River; is 11

that correct? 12

That is correct. 13 A

It is more concerned if the site was in the red or 14 Q

yellow area; is that correct? 15

Not from a hydrogeologic perspective.  It really 16 A

depends on the kinds of contaminants we are talking about.  17

If we are talking about contaminants that degrade in a 18

short period of time, that may be true.  But if we are 19

talking about contaminants that have a long resident time 20

in the aquifer, that is simply not true.  Salt, for 21

example, is one of the contaminants that has a very long 22

residence time and does not degrade with the time.  So the 23

time of travel is almost immaterial. 24

There is no salt currently located on parcels B and 25 Q
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C; is that correct? 1

I didn't observe any piles of salt.  But I haven't 2 A

seen the site plan -- I have seen a site plan that shows 3

potential salt storage. 4

In the future; is that correct? 5 Q

Yes, in the future, yes.6 A

THE COURT:  How much more do you have, counsel?  7

MS. MILLER:  Maybe ten more minutes, your Honor. 8

THE COURT:  Okay. 9

You mentioned that you are informed that the zoning 10 Q

requirements for our investigation is 30 percent; is that 11

correct? 12

Yes. 13 A

And you are currently on the 93 acre site, and how 14 Q

much vegetation remains as a percentage? 15

Maybe 50 percent, maybe less. 16 A

And you say you were informed, and informed by whom?  17 Q

THE COURT:  As to what?  18

MS. MILLER:  The zoning requirement.  19

I believe I was informed by counsel. 20 A

And you don't have any opinion as to whether 21 Q

Brookhaven Rail Terminal is subject to the rail ordinance?  22

THE COURT:  Objection sustained. 23

Move on.  24

We were talking about Exhibit 8-B earlier when you 25 Q
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were talking with counsel about it.  And that is the 1

Gannette Flemming environmental overview. 2

You notice that it is hard to say as to what 3

percent there would be a negative impact.  Do you recall 4

that? 5

I believe there was some such testimony. 6 A

Any type of countermeasures needed would depend on 7 Q

what type of facilities are ultimately built on the site; 8

is that correct? 9

Typically you do the countermeasures depending on 10 A

what is constructed. 11

We talked about the track configuration earlier this 12 Q

morning.  And you were referring to the J track design.  13

Do you recall that? 14

Yes. 15 A

And that was the designed J track; is that correct? 16 Q

I heard it called the J track design. 17 A

You said you could not quantify the environmental 18 Q

impact from the J track design.  Do you remember that? 19

That's correct, I have not calculated the impact. 20 A

But you felt it would be less of an issue with the J 21 Q

track than the O track; is that right? 22

Certainly the J track design showed far less 23 A

excavation and removal of forest, removal of soil, removal 24

of native sand and gravel. 25
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Is there any imminent harm to allow the Brookhaven 1 Q

Rail Terminal defendants to continue operating in the J 2

track area? 3

The J track area includes area currently forested.  4 A

They are not cleared.  The soil has not been removed. 5

So in my opinion, yes, there could be harm from 6

continued clearing in the J track area. 7

Are you aware of any regulations, statutes or 8 Q

ordinances that forbid the Brookhaven Rail Terminal 9

defendants from grading the track area? 10

I'm not aware of any such ordinances. 11 A

You talked about the presence of the salt storage 12 Q

facility; is that correct? 13

We did discuss potential salt storage facility shown 14 A

on the plans. 15

Would you say you did not see any construction of the 16 Q

salt construction facility? 17

I did not. 18 A

So there is no current salt inclusion in the present 19 Q

BRT site? 20

I have no way of knowing if salt was applied to the 21 A

surface to the BRT site, for example, during the winter we 22

just experienced.  So I have no way of saying one way or 23

another. 24

Whether there is currently salt at the site? 25 Q
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I did not see any salt stored at the site.  I have no 1 A

idea what happened during this winter in terms of salt 2

application to the surface. 3

Let me turn to the anthropogenic debris.  4 Q

Yes. 5 A

There are two separate areas where you noted debris? 6 Q

There were three piles, three areas of piles. 7 A

And you don't know how the debris arrived at the 8 Q

site; is that correct? 9

Presumably it didn't fly in.  So I assume it was 10 A

brought in by truck. 11

You are not aware of what the plans are for debris; 12 Q

is that correct? 13

No. 14 A

In the area where you viewed the piles, do you know 15 Q

whether those are at final grade? 16

I don't know they are at the final grade, depending 17 A

on what eventual final grade is decided here.  But they 18

appear to be on portions of the site that may not be fully 19

excavated yet. 20

And how about a sampling of the debris as to whether 21 Q

there are actual contaminants in the debris; is that 22

correct? 23

I did observe the anthropogenic material we 24 A

discussed, the metal, the glass, the bone, whatever, the 25
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pipe.  But without sampling, I wouldn't know if there are 1

particular levels of compounds or metals in the soil. 2

You are concerned about potential contaminants, but 3 Q

you have no evidence of actual contaminants at the site? 4

I have no chemical analytical data regarding 5 A

contaminants in the historic fill at the site. 6

MS. MILLER:  No further questions. 7

THE COURT:  I have a question for you. 8

You mentioned something about sand sifting 9

before, or sand interpretation activities. 10

Did you observe such things or are you supposing 11

such things?  12

THE WITNESS:  What I observed are I believe four 13

setups of screens and trammels.  These are pieces of 14

equipment that are used to segregate sand from larger 15

materials, such as gravel or cobbles, or trees, or 16

whatever. 17

There were piles of sand separated from gravel 18

beneath certain portions of this equipment where I would 19

normally expect to see, if the equipment had been 20

operated. 21

I did not see any operation going on at the time 22

I was there. 23

THE COURT:  On Saturday?  24

THE WITNESS:  On Saturday. 25
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THE COURT:  Good. 1

You can step down. 2

We will take a lunch break.  Before we do, I 3

would like to know who is your next witness. 4

MR. CALICA:  I'm going to call Commissioner 5

Minor, and then I will call their witness -- 6

MR. ARONOFF:  No, Judge. 7

It is our understanding he will finish the case 8

and we will call our witness, we will call Mr. Humbert as 9

part of our defense.  I don't understand why he is taking 10

him out of turn.  It is our expert.  11

THE COURT:  It is his burden of proof -- you say 12

it is your expert?  13

MR. ARONOFF:  Our expert, sir. 14

THE COURT:  Your expert for the case or expert 15

in connection with this project?  16

MR. ARONOFF:  The answer is both.  He helped to 17

do the track design.  He is also our expert on the 18

engineering behind it. 19

THE COURT:  He can call him if he wants. 20

So you have those two witnesses and that is it?  21

MR. CALICA:  No.  I believe that I may have one 22

or two of the engineers that have been identified.  I 23

identified Town engineer Greg Kelsey, and I have 24

identified Kevin Loyst, and I may or may not require his 25
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testimony after I examine Mr. Humbert. 1

THE COURT:  Commissioner Minor you are calling 2

for what purpose or purposes?  3

MR. CALICA:  To show what track plan is shown to 4

the Town. 5

THE COURT:  And should be pretty short. 6

MR. CALICA:  Yes. 7

THE COURT:  The defendant's expert you will 8

call -- 9

MR. CALICA:  To establish what they are doing 10

and what they are building.  We have no other means of 11

doing it. 12

THE COURT:  And the other two gentlemen would 13

relate to communications?  14

MR. CALICA:  No.  Commissioner Kelsey would be 15

incidental to the two -- sorry, Town engineer Kelsey might 16

address certain engineering aspects of the testimony, and 17

also notice to the Town because he was directly involved 18

in interactions with the BRT defendants. 19

THE COURT:  After that who are you going to 20

call?  21

MR. ARONOFF:  We are going to call Can Miller 22

and Jim Newell.  We will call Jim Newel first. 23

THE COURT:  One is the CFO. 24

MR. ARONOFF:  Yes, Dan Miller. 25
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Then we were going to call Mr. Humbert, our 1

expert. 2

THE COURT:  Okay.  3

MR. ARONOFF:  And that is it. 4

THE COURT:  Good. 5

Let's reconvene at 2:00 o'clock. 6

(Luncheon recess.) 7
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                A F T E R N O O N     S E S S I O N1

2

3

MR. CALICA:  The plaintiff now calls Matthew J. 4

Minor. 5

THE COURT:  Please step up to the witness stand 6

to be sworn in.  7

THE CLERK:  Please raise your right hand. 8

9

M A T T H E W    M I N E R,10

             called as a witness, having been first11

             duly sworn, was examined and testified12

             as follows: 13

THE CLERK:  Please state and spell your name for 14

the record.  15

THE WITNESS:  Matthew, M-A-T-T-H-E-W, Miner, 16

M-I-N-E-R.  17

THE COURT:  Please proceed.  18

19

DIRECT EXAMINATION20

BY MR. CALICA:  21

Good afternoon, Mr. Miner. 22 Q

Do you hold an appointed position or positions 23

in -- with the plaintiff? 24

Yes, Commissioner of Waste Management and also the 25 A
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Chief of Operations, in-house designation, but I am 1

appointed as Commissioner of Waste Management. 2

What are your duties and responsibilities as chief of 3 Q

operations? 4

Assist in the day-to-day operations of the 5 A

supervisor's office, administration of the Town, working 6

with both department heads throughout the Town. 7

For how long have you held that position? 8 Q

Since January 2010. 9 A

Have you held a prior position in the Brookhaven Town 10 Q

government in prior years? 11

Yes. 12 A

In approximately 2004 to 2006 I held several 13

positions, including Waste Management Commissioner, 14

Building Commissioner and Deputy Supervisor. 15

And in your professional career, have you also held 16 Q

administrative positions in any other towns on Long 17

Island? 18

Yes. 19 A

I was in the Town of North Hempstead for about 20

14 years with various titles, including Public Works 21

Commissioner, Waste Management Commissioner and the 22

Director of Operations.  And for Suffolk County I was the 23

Deputy Commissioner of the Health Department. 24

Did you have any role in the original litigation 25 Q
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between the BRT and the Town that went on from let's say 1

2007 to 2009? 2

In that time period?  3 A

Did there come a time that you became involved in 4 Q

prior pending litigation involving the BRT and the Town of 5

Brookhaven? 6

Yes. 7 A

In early 2010. 8

And at whose request did you become involved? 9 Q

Former Supervisor Mark Lesko, and former Town 10 A

Attorney Robert Quinlan. 11

Were you involved in what ultimately became the 12 Q

September 2010 settlement of the prior federal court 13

litigation between -- brought by the BRT against the Town? 14

Yes, sir. 15 A

Did you attend proceedings before the Surface 16 Q

Transportation Board in Washington? 17

Yes. 18 A

And did you consult with the Town's outside counsel 19 Q

on that settlement? 20

Outside counsel at that time, yes. 21 A

What parcel was involved in the September 2010 prior 22 Q

settlement? 23

It is the triangle wedge I believe referred to as 24 A

parcel A immediately on Sills Road. 25
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Is that the 28 acre parcel that now operates as the 1 Q

Brookhaven Rail Terminal? 2

Yes, sir. 3 A

Did there come a time that you had some interactions 4 Q

with representatives of the Brookhaven Rail Terminal 5

concerning possible additional activities on the adjacent 6

parcel of what we referred to this morning as the 93 acre 7

parcel, but also named as parcels B and C on certain of 8

the documents in evidence? 9

Yes.10 A

Okay.11 Q

What was your role insofar as the Town was 12

concerned in dealing with the BRT representatives? 13

The representatives would come into the office, into 14 A

the supervisor's conference room periodically and show 15

various concepts as to what they were working on in terms 16

of a vision for the next parcels -- annexed parcels. 17

With whom did you react to at the Brookhaven Rail 18 Q

Terminal? 19

Jim Pratt, and to a lesser degree Andrew Kaufman and 20 A

Jake Watral. 21

MR. CALICA:  W-A-T-R-E-L?  22

I think A-L. 23 A

All right.24 Q

Did any engineer representatives from Brookhaven 25
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Rail Terminal come to meet with you?  1

Not that I recall.2 A

Okay.3 Q

Were you present in court this morning when 4

there was testimony concerning a so-called J track option? 5

Yes, sir. 6 A

Did there come a time that representatives of BRT 7 Q

presented to you as the chief of operations of the Town 8

any documentation concerning a J track option? 9

Yes. 10 A

There should be a binder or looseleaf holder of 11 Q

exhibits in front of you, Commissioner Miner, and I will 12

ask that you look at the first page of Exhibit 1. 13

It is an mail from Andy Kaufman from the 14

Brookhaven Rail Terminal dated June 26th, 2012.  15

Yes, sir. 16 A

Did you receive that email from Mr. Kaufman at BRT in 17 Q

or about June of 2012? 18

Yes, I think I did, yes. 19 A

It refers to Jim asked that I forward the attached. 20 Q

When you turn to the next page, there is a 21

letter dated June 26th, 2012 in evidence from Systra 22

Engineering, Inc. to Mr. Kaufman. 23

Is that the document that was attached to the 24

email sent to you? 25
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To the best of my recollection, yes. 1 A

Now, the first sentence says:  The summary of our 2 Q

conceptual track layout prepared on 5/1/12 also known as 3

the J track option.  4

Do you recall having received from BRT 5

representatives a document that described the track layout 6

as a J track option? 7

Yes.8 A

Okay.9 Q

If you continue forward in the same exhibit two 10

pages forward, you will see a color photograph attached. 11

Is that attached to the letter from Systra 12

provided by Andy Kaufman from BRT? 13

I believe so, yes. 14 A

And did you understand that to be a J track option as 15 Q

described in the letter? 16

Yes. 17 A

The previous letter says the total lengths of track 18 Q

is approximately 6,600 feet, see attached drawing or 19

reference. 20

What was your understanding based upon the 21

receipt of these documents as to where the track was going 22

to come from in terms of parcel A, the 28 acre parcel, and 23

where it was going to enter parcels B and C, the 93 acre 24

parcel, and where it was going to end? 25
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It was going to come in on the southeast corner of 1 A

parcel A, entering parcel B in the southwest corner, and 2

proceed easterly along the southern perimeter of parcel B 3

and C, and then hook northward along eastern perimeter of 4

parcel C and proceed northward up toward the expressway. 5

THE COURT:  Do you happen to know, sir, how wide 6

is parcel B and C also?  7

THE WITNESS:  In feet, no.  I know it is 93 8

acres.  I could measure it out. 9

THE COURT:  The question is this:  The letter 10

that is attached here suggests the entire length of track 11

is 6,600 feet. 12

Does that represent the length and width of the 13

L?  14

THE WITNESS:  That is what I took it to 15

understand, the J or L referred to, yes.  16

Commissioner Miner, did you observe that the letter 17 Q

you received contained in the next to the last paragraph 18

the sentence ending, the limited regrading work is 19

necessary to set the track at proper grades and elevation 20

for its use as well as -- as potential future connection 21

the tracks south of the LIRR in parcel B?  Did you observe 22

that that line was there? 23

Yes. 24 A

And did you have an understanding as to what 25 Q
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Mr. Kaufman of BRT was proposing to you in terms of the 1

amount of regrading work? 2

The purpose -- I believe the purpose of that 3 A

paragraph was based on the discussions I had had with 4

Mr. Pratt and perhaps Mr. Kaufman about limiting the 5

amount of clearing needed to put down the track.6

I had suggested 75 foot on the center.  They 7

went back and forth.  And we agreed on 150 foot pathway 8

along the track, which would be used to install track, 9

access for heavy equipment necessary to install the track.  10

It was a very limited area that would be disturbed on 11

parcel B and C. 12

By 150, do you mean 75 feet on each side and center? 13 Q

Originally.  I believe the final approval was based 14 A

on 150 feet, seeing in some areas it would be 60 and 90, 15

or 80 and 70.  But the intent was to have a center line of 16

the track and allow them to work on either side to 17

facilitate track installation in that limited J track 18

area. 19

After -- 20 Q

THE COURT:  When you say approval of the 21

condition on that, whose approval and when did that issue 22

arise?  23

THE WITNESS:  I would say there was a qualified 24

approval by me that said subject to all regulatory 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Miner-Direct/Calica

117

compliance.  They still had not shown us anything from the 1

Surface Transportation Board or from NEPA. 2

THE COURT:  And what kind of approval was it?  3

Zoning?  What kind of approval are you giving them?  4

THE WITNESS:  It was authorization to allow them 5

to install that limited track area subject to NEPA and STP 6

approval.  It was my understanding that at the time we had 7

limited oversight.  But the STP and the NEPA would look at 8

all the other federal requirements.  And we only 9

authorized the clearing of that very limited portion of 10

both B and C. 11

THE COURT:  And what is the nature -- the nature 12

of your discussions, was it such that you were under the 13

belief that whatever supporting buildings or warehouses or 14

whatever would go along with this track would be within 15

that 150 foot zone?  16

THE WITNESS:  No.  It was only for track 17

purposes, BRT had various concepts, and the concepts kept 18

evolving.  They never really had a firm plan as to what 19

they were going to put in the majority area of parcel B 20

and C. 21

It was pretty clear they were going to install 22

the J track area.  So subject to the approval of STP and 23

NEPA, the limited amount of clearing approval to be 24

authorized, we allowed that narrow band to proceed. 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER



242

Miner-Direct/Calica

118

Did there come a time when Mr. Pratt or the 1 Q

representatives of Brookhaven Rail Terminal told you they 2

were going to proceed to install the J track on parcels B 3

and C? 4

Yes, shortly after, yes. 5 A

Would you look at Exhibit B -- Exhibit 2 in the 6 Q

binder in front of you, please.7

THE COURT:  Is it already in?  8

MR. CALICA:  Yes, the June 29th letter.  9

It is addressed to you -- 10 Q

MR. KORDAS:  Offer it first?  11

MR. CALICA:  I offer it now.12

THE COURT:  No objection?13

All right.  Received.  Exhibit 2. 14

(Whereupon, Plaintiff's Exhibit 2 was received 15

in evidence.) 16

Mr. Miner, is that the letter you received from BRT 17 Q

advising you and the Town that the construction of track 18

on parcel B and C by BRT was going to start? 19

Yes, sir. 20 A

Let me direct your attention to the second paragraph. 21 Q

Construction in this phase will begin with the 22

clearing and grading of the track right-of-way and 23

installation of track in accordance with the proposed, 24

quote, J track, close quote, layout, the 75 foot buffer 25
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will remain along the east property line as well as a 50 1

foot buffer at the north end track terminus.  2

Did anybody at that time from BRT tell you that 3

they were installing or constructing other than the J 4

track as described in Exhibits 1 and 2? 5

No, sir. 6 A

If you look at the second page, is that essentially a 7 Q

black and white picture of -- that is very similar to 8

Exhibit 1 in terms of showing what you described as a J 9

track entering the 93 acre parcel in the southwest corner, 10

going along the southern boundary and ending at the Long 11

Island Expressway? 12

The quality of the photo is relatively poor, but I 13 A

believe so.  14

MR. ARONOFF:  Then I object now to putting the 15

exhibit in in this way.  This is not what was attached to 16

that letter. 17

MR. CALICA:  I will withdraw that.  18

MR. ARONOFF:  You are withdrawing the exhibit?  19

MR. CALICA:  No, maybe anything other than the 20

letter.  It may be the way it was assembled in our files.  21

I don't want to authenticate anything other than the 22

letter at this point. 23

THE COURT:  So you are striking the diagram?  24

MR. CALICA:  Correct. 25
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I'm limiting my offer of Exhibit 2.  1

MR. ARONOFF:  Judge, I don't mind putting in the 2

drawing that came with it.  We will do it anyway.3

THE COURT:  Why not just move along and see what 4

happens. 5

MR. CALICA:  I will withdraw it because I can't 6

attest to the way the documents connected the way it was 7

presented with that attachment that way.  So for the 8

interest of accuracy, I will limit my offer of Exhibit 2 9

to the first page. 10

Now, Mr. Miner, this was not the first discussion and 11 Q

track proposal that you had with BRT representatives, was 12

it? 13

In terms of installation?  14 A

In terms of their track plans.  15 Q

They had various concepts.  I don't know if any had 16 A

any great detail.  But there were various concepts that 17

Mr. Pratt or Mr. Kaufman, or in combination, they would 18

come in and discuss throughout, I guess, 2012. 19

And would you look at Exhibit 22 in the binder in 20 Q

front of you. 21

Do you see that in the binder? 22

Yes. 23 A

It is an email dated March 29th, 2012, addressed to 24 Q

Jim.  And it appears that that is Jim Pratt, the 25
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individual you identified as the BRT representative. 1

Did you send that email to Mr. Pratt? 2

Yes. 3 A

In and about the end of March 2012? 4 Q

Yes.5 A

Okay.6 Q

At the time, was that a period of time when you 7

were requesting more detail, project plan or concept plan 8

from BRT? 9

Yes. 10 A

We needed something more definitive as to what 11

they were going to do. 12

Okay. 13 Q

As of March 29th, 2012, had they provided any 14

such details to you?  15

I'm directing your attention to the sentence 16
17
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And who told you about this?  1 Q

THE COURT:  That strikes me -- there is no claim 2

here that it is for a casino, right?  3

MR. CALICA:  Your Honor, their position is they 4

provided this information. 5

We will show that they provided us with a casino 6

plan. 7

So when we say as an offer of proof the J track 8

was a specific representation of what they are building. 9

And I said, other than that showing a casino is 10

the only other type of information they were doing at this 11

time. 12

THE COURT:  Okay.  13

Did they provide you with some type of illustration 14 Q

showing the possible construction of a casino by the use 15

of the Shinnecock Indians at the site? 16

They shared with me a drawing.  I don't think they 17 A

allowed us to keep it.  But they shared it at some point 18

for a casino and water park.  19

MR. ARONOFF:  If he is describing a drawing of a 20

picture he doesn't have, I object. 21

THE COURT:  Show him the picture of the casino.  22

I don't know if it is a train stop at the casino.  It is 23

really far afield.  24

MR. CALICA:  It was the subject of the discovery 25
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agreement.  I had to have it sent by photograph because 1

they said they couldn't produce it. 2

THE COURT:  You have it?  3

MR. CALICA:  Yes, it was provided by 4

Mr. Aronoff:  5

(Counsel confer.)  6

MR. CALICA:  I will provide a copy of a 7

photograph presented by Mr. Aronoff's office.  8

May I provide a copy to your Honor? 9

THE COURT:  Please.  10

MR. ARONOFF:  This is not one of their exhibits.  11

I don't know if he is impeaching his own witness with a 12

document.  It certainly wasn't given to us as an exhibit 13

before. 14

THE COURT:  He got it from you?  15

MR. CALICA:  Yes, Judge.  16

MR. ARONOFF:  I don't see a Bates designation on 17

this, your Honor. 18

THE COURT:  Did he send you a picture of a 19

casino, in fairness? 20

MR. ARONOFF:  If I knew off the top of my head. 21

THE COURT:  I don't know how the imaginary 22

casino -- 23

MR. ARONOFF:  I am told we produced it at some 24

point. 25
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THE COURT:  Ask the witness if he recognizes it. 1

What is that?  2

THE WITNESS:  This is a conceptual plan.  It 3

appears the north end of it has been cut off, your Honor.  4

It actually extended further north.  You can see a partial 5

of the building is cut off.  But the J track is still 6

there along the southern end of the property, and 7

proceeding north along the westerly end, into a parking 8

garage.  The casino is located right above the parking 9

garage.  There was a water park and hotel proposed, as 10

well as a tribal -- historical tribal section in the lower 11

right-hand corner. 12

THE COURT:  Is there an exhibit number on this?  13

MR. ARONOFF:  No. 14

MR. CALICA:  I would request, your Honor, it be 15

marked as Exhibit 28. 16

I do understand -- 17

THE COURT:  Exhibit 28 for identification.  18

Do you recognize that as the plan shown to you 19

or substantially similar to the casino plan shown to you?  20

THE WITNESS:  Yes, sir.  21

MR. CALICA:  Your Honor, when we subpoenaed the 22

plans, because of the accelerated discovery it was 23

explained to me they had large documents they could not 24

produce in copies or PDF. 25
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THE COURT:  I don't care.  He has it and he has 1

seen it. 2

MR. CALICA:  I'm just refreshing Mr. Aronoff's 3

memory -- 4

THE COURT:  Mr. Aronoff is not testifying.  The 5

witness recognizes the plan.  We have the plan.  I can see 6

the casino. 7

Though, in fact I was kidding, it does show the 8

plan covers a train to the casino. 9

So continue.  10

Does the document shown to you in 2012 show the 11 Q

location of the proposed track and where on Exhibit 28 was 12

it expected to end? 13

The document is cut off on the northern end.  My 14 A

recollection is it went up into the casino building which 15

is immediately north of the parking garage. 16

Would that have been in the corner near the Long 17 Q

Island Expressway? 18

The northeast corner, yes. 19 A

Was the proposed track to be -- shown to be located 20 Q

in any O track type of fashion?  And by that I mean moving 21

around the remainder of the parcel? 22

The track might have shown that.  I don't recall 23 A

without seeing the top being cut off.  But I don't recall 24

an O track. 25
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THE COURT:  Are you offering Exhibit 28?  1

MR. CALICA:  Excuse me, your Honor?  2

THE COURT:  Are you offering Exhibit 28?  3

MR. CALICA:  Yes, your Honor. 4

THE COURT:  It is admitted. 5

(Whereupon, Plaintiff's Exhibit 28 was received 6

in evidence.) 7

Mr. Miner, during 2012, did the BRT representatives 8 Q

propose any further or different uses of the 93 acre 9

parcel to or in your meetings with them? 10

2012?  11 A

Yes.  12 Q

They had some early concepts.  They had the J track 13 A

plan, the casino.  At one point it was the rendering of an 14

arena.  I believe it was the five hour energy arena.  I 15

don't know if there was a formal track layout plan for 16

that, but proposed use for the site. 17

Was that illustration shown to you? 18 Q

It was shown to me, yes. 19 A

Was a copy left with you? 20 Q

No, not that I recall. 21 A

Now, did you have other written communications with 22 Q

the BRT representatives concerning the details for the 23

type of activities they were planning on the 93 acre site?  24

I had requested documentation from the Surface 25 A
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Transportation Board and for environmental review. 1

Would you look at Exhibit 24 in the binder, please. 2 Q

Do you see the email at the top of that page? 3

Yes, sir.4 A

Okay.  5 Q

MR. ARONOFF:  There are two separate emails 6

included in what we have as Exhibit 24.  It is not really 7

an objection.  8

(Counsel confer.) 9

THE COURT:  Are those emails all between you and 10

Pratt?  11

MR. CALICA:  Give me a moment, your Honor, 12

because in my set I seem to have combined something under 13

24.  14

(Whereupon, at this time there was a pause in 15

the proceedings.) 16

MR. CALICA:  Because I included an email chain, 17

I will ask the witness to identify a particular email and 18

make the offer discretely addressed to the portion. 19

Mr. Miner, does the section that says, also while the 20 Q

background and long-term regional plan are important, 21

etcetera, is that -- whose email is that? 22

That is my email. 23 A

And who is Ted Mills? 24 Q

A gentleman connected with BRT, I don't know 25 A
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specifically what portion of BRT. 1

Did you send the portion of the first page of 2 Q

Exhibit 24 that reads as follow's:  Quote, also while the 3

background and long-term regional plan are important and 4

would be helpful, the immediate need is for BRT to provide 5

the Town with documentation from the STP which supports 6

and authorizes the expansion to the east? 7

Yes, sir. 8 A

Did they ever provide you with documentation from the 9 Q

Surface Transportation Board authorizing the expansion 10

needs? 11

No. 12 A

And is that something you or the Town was seeking 13 Q

from BRT? 14

Consistently; yes. 15 A

MR. CALICA:  I will offer that portion only of 16

Exhibit 24 at this time, your Honor. 17

THE COURT:  Any objection?  18

MR. ARONOFF:  No. 19

THE COURT:  Admitted. 20

(Whereupon, Plaintiff's Exhibit 24 was received 21

in evidence.) 22

If you will continue to the last page of the email 23 Q

comprising Exhibit 24, it begins, Matt Miner, 9/25, 2012.  24

There are three lines and it ends Jim Pratt at Pratt 25
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Brothers. 1

Is that a copy of an email from you to Jim Pratt 2

that you identified as a BRT representative? 3

Yes, sir. 4 A

And was it sent on or about September 25, 2012? 5 Q

Yes. 6 A

All right. 7 Q

Did you include the following sentence in your 8

letter to the BRT representative:  9

Thanks, Jim, dash, I appreciate the update, 10

period. 11

Have you written to or received any 12

correspondence from the STP or support agencies regarding 13

the expansion to the east?  Paren, or do you need Gannette 14

Fleming to complete that portion first, question mark. 15

Did you send that? 16

Yes. 17 A

And did you ever receive any correspondence provided 18 Q

by the Surface Transportation Board to the BRT regarding 19

its expansion to the east? 20

No. 21 A

Were you provided with any environmental review at 22 Q

that point, or was the Town, by any planned activities by 23

BRT on the 93 acre parcel? 24

Not in 2012, no.  25 A
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Did you have other communications with BRT 1 Q

representatives requesting an environmental review in 2

2012? 3

Verbal conversations with Mr. Pratt.  There may have 4 A

been similar emails. 5

Did you ever receive any environmental review of any 6 Q

BRT activities for planned activities on the 93 acre site? 7

Not until 2014.8 A

Okay.9 Q

Would you look at Exhibit 25 in the binder in 10

front of you.  11

Again, because of the format, it says Matt Miner 12

10/9 dash 2012, 9:02 a.m., addressed to Jim and signed 13

thanks, Matt, and it lists Jim Pratt as the recipient. 14

Is that an email you sent to Mr. Pratt, a 15

representative of BRT, in or about October of 2012? 16

Yes, sir. 17 A

But this time it is correct you already received the 18 Q

Systra J track drawing; is that correct? 19

Yes. 20 A

And you already received the June 2012 letter from 21 Q

Mr. Pratt indicating that they were proceeding to 22

construct the J track; is that correct? 23

Yes. 24 A

Your email reads as follows:  25 Q
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Please provide the Town w/ -- please provide the 1

Town with an update as to your progress on the 2

environmental review, parenthesis, Gannette, 3

G-A-N-N-E-T-T-E, Flemming, spelled with two Ms here, close 4

paren, and your communication with the STB. 5

Did you receive any progress report from BRT 6

regarding any environmental review of the activities on 7

the 93 acre site in 2012? 8

I don't recall specifically.  But I do recall 9 A

Pratt -- Mr. Pratt telling me that Gannette Fleming was 10

working on it, but we didn't receive anything. 11

And did you receive any communications as requested 12 Q

from BRT concerning its interactions with the Surface 13

Transportation Board? 14

No. 15 A

Did you receive any communications from BRT in 2013, 16 Q

the entire calendar year, that was responsive to your 17

request that BRT show some communication or authorization 18

from the Surface Transportation Board? 19

No, sir. 20 A

Did you or the Town receive any environmental review 21 Q

or assessment from or on behalf of BRT concerning its 22

actions or planned actions on the 93 acre parcel, 23

Exhibits B and C? 24

Nothing with respect to the NEPA analysis, no. 25 A
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Did you receive a Gannette Fleming environmental 1 Q

review -- 2

Not in 2013, no. 3 A

You started requesting in 2012, and you have gone 4 Q

through the emails and you requested it several times, you 5

didn't receive it in 2012 and didn't receive it in 2013 to 6

the end of that year; is that correct? 7

Yes. 8 A

Incidentally, were you involved at all in any 9 Q

unrelated Town activities that concerned dewatering or 10

some removal of materials from the Carmans River? 11

Yes, that is technically part of the Carmans River, 12 A

Yaphank Lakes.  Yes. 13

MR. CALICA:  I will make an offer of proof. 14

What was being taken out of the Yaphank Lakes? 15 Q

Fresh spoils. 16 A

Is that part of the environmental remediation being 17 Q

undertaken by the Town? 18

Yes.  It was to clean up the Yaphank Lakes and the 19 A

Carmans River, remove the invasive species that populated 20

within that lake, and remove the soft sediment within the 21

lakes. 22

Did it become necessary to find the location to place 23 Q

the removed material? 24

Yes.  We needed a dewatering site. 25 A

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Miner-Direct/Calica

133

THE COURT:  The anticipation is killing me.  1

Tell me what this has to do with anything.  2

MR. CALICA:  There was a discussion about using 3

this site and the Town said we can't use it because it is 4

vegetated.  So they used a clear site because they didn't 5

know it had already been cleared. 6

Did you have any discussion concerning the using of 7 Q

the 93 acre site for the dewatering materials? 8

Yes.  There was a couple of meetings in a conference 9 A

room in Town Hall. 10

What was the outcome of that? 11 Q

It was concluded we could not use that area because 12 A

it would need to be cleared.  There was no SEQRA analysis 13

or NEPA analysis, and there was no way to get a permit to 14

allow the fresh spoils to be staged there in a timely 15

aspect, that the dredge project was going to go on because 16

BRT had yet to complete its environmental review. 17

And did the Town locate the materials elsewhere? 18 Q

Yes.  To a facility to the northeast that was already 19 A

cleared. 20

About what time in 2013 did this discussion regarding 21 Q

putting the dewatering staging site there? 22

April. 23 A

2013? 24 Q

April, May. 25 A
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THE COURT:  Is all of this testimony going to 1

the issue of when the Town -- 2

MR. CALICA:  It is in both sides' exhibits, 3

Judge. 4

THE COURT:  I'm a fact-finder.  And I need to 5

understand the issues. 6

All of this goes to whether or not they told you 7

earlier; is that the idea?  8

MR. CALICA:  Yes, Judge. 9

THE COURT:  All right.  10

Did you know that the BRT operator had cleared 11 Q

vegetation from the site on the locations shown on 16 and 12

21, starting in the second half of 2013? 13

No, not until I saw the photos very recently. 14 A

And do you know when those photos were taken? 15 Q

I believe in 2014. 16 A

When for the first time did the Town -- was the Town 17 Q

provided with any type of environmental review of the 93 18

acre site by BRT? 19

There was an environmental report, and I believe it 20 A

was dated January 2014, and I believe the Town received it 21

at a meeting we had in February of 2014. 22

Would you look at Exhibit 8-A in the binder, is that 23 Q

the document you are referring to dated January 14th, and 24

it states environmental overview, and as prepared by 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Miner-Direct/Calica

135

Gannette Fleming?  1

Yes, it was hand delivered by Mr. Pratt. 2 A

When? 3 Q

In the middle of February 2014. 4 A

Although dated in January?  5 Q

I believe so, yes. 6 A

MR. CALICA:  I offer 8-A in evidence. 7

THE COURT:  Any objection?  8

MR. ARONOFF:  No objection. 9

THE COURT:  It is in. 10

(Whereupon, Plaintiff's Exhibit 8-A was received 11

in evidence.) 12

Directing your attention to the first numbered 13 Q

page four pages in. 14

Do you see the fourth paragraph of the 15

introduction? 16

Yes, sir. 17 A

I will just read it into the record and then ask a 18 Q

question.  19

This environmental overview and any associated 20

documentation is not intended to fulfill requirements for 21

completion with the National Environmental Policy Act, the 22

New York State Environmental Quality Review Act, or any 23

other federal, state or local environmental or land-use 24

statute or regulation which may be applicable to 25
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subsequent actions upon or involving the subject property. 1

Did you observe that that sentence was in there 2

when Mr. Pratt provided the document to you in February of 3

2014? 4

Yes. 5 A

And what did you tell him? 6 Q

I reacted I guess fairly strongly, saying that this 7 A

doesn't comply with NEPA.  We have been waiting all this 8

time for a NEPA document. 9

He said he paid a lot of money for this 10

document. 11

And I said, you didn't get your money's worth. 12

Did you ask him for further environmental clearance? 13 Q

Yes.  They said they were going to revise the 14 A

document. 15

Did you receive a revision from Mr. Pratt or anyone 16 Q

from the BRT after you received Exhibit 8-A? 17

Yes.  Probably four or five days later. 18 A

Would you look at Exhibit B, the environmental 19 Q

overview, this one dated February 2014, Exhibit 8-B in 20

evidence.  21

Yes, sir. 22 A

MR. CALICA:  If it is not, I will move it in 23

evidence. 24

THE COURT:  It is.  25
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MR. CALICA:  Okay. 1

Is that the revised document you received? 2 Q

It appears to be, yes. 3 A

And directing your attention to the first numbered 4 Q

page under introduction, the fourth paragraph, did you 5

observe the sentence reading as follows:  The scope of 6

this environmental review generally parallels the 7

environmental factors and resource analysis typically 8

performed to comply with the National Environmental Policy 9

Act and the New York State Environmental Quality Review 10

Act.  Do you recall if it included that? 11

Yes, it is in there. 12 A

THE COURT:  I have a question for you. 13

Assuming hypothetically, right now you are not 14

an expert witness, but assuming the documents were given 15

to you that were fully consistent and complaint with NEPA 16

and SEQRA and everything else, what action would that 17

prompt on the part of the Town to issue a building permit?  18

What is it that they are asking from you is what I don't 19

understand.  20

THE WITNESS:  I think from my standpoint what we 21

were looking for was something, is this rail related or is 22

it not?  And we needed a document from the Surface 23

Transportation Board to definitively state the Town, you 24

don't have any jurisdiction or you do have jurisdiction. 25
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THE COURT:  Assume you do.  Assume it is a 1

casino, and it is -- so what?  2

THE WITNESS:  There would be a site plan, it 3

would be according to SEQRA, and building permits would be 4

issued. 5

THE COURT:  By whom?  6

THE WITNESS:  The Town of Brookhaven building 7

department, fire prevention, our planning department, we 8

would all be involved in both the environmental review and 9

the review of structures. 10

THE COURT:  So your understanding in the 11

ordinary course of business before one could be engaged in 12

this sort of construction project, if it was something 13

that fell within the county's authority, there were 14

certain permits and approvals you needed to obtain?  15

THE WITNESS:  You had to have the right zoning, 16

and a site plan approved, whatever railings you need, 17

building permits, fire prevention.  I don't think highway 18

because it is on the county and state road.  But any 19

permits required whether you are building a house or 20

commercial building. 21

THE COURT:  Going back to parcel A for a moment 22

since you were around when this was happening, were there 23

any approvals or variances or permits issued by the Town 24

in connection with that track?  25
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THE WITNESS:  The way I understand it, the 1

stipulation agreement that the STP helped to facilitate, 2

the Town could do inspections for health and safety, 3

including building inspections.  But that BRT was not 4

required for that parcel to specifically get permits.  But 5

we didn't have any documentation from Washington from the 6

STP saying that that held through for another parcel, and 7

thus the questioning. 8

THE COURT:  Got it.  9

MR. CALICA:  I would respectfully move in 10

evidence Exhibit 9, which is the so-ordered stipulation in 11

the prior action which set forth what was the approved 12

reference site plan and activity on the 28 acre parcel, 13

and a copy of the STP's order decided December 7, 2010, 14

which is Exhibit 10, and does spell out how both the Town 15

and in a stipulation so ordered by this Court, and the STP 16

addressed the oversight of construction on the 28 acre 17

parcel. 18

THE COURT:  Leaving aside counsel's 19

characterization of the documentation, any objection to 20

the document?  21

MR. ARONOFF:  My objection is on relevance 22

grounds, your Honor. 23

The first thing this witness testified to is the 24

fact that the stipulation only had to do with parcel A. 25
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THE COURT:  Right.  1

MR. ARONOFF:  And what we hear today is relating 2

to parcel C and B only. 3

I don't think the stipulation has any relevance 4

in this preliminary injunction issue and I object on that 5

basis. 6

THE COURT:  I will take it for what it is worth. 7

(Whereupon, Plaintiff's Exhibit 9 was received 8

in evidence.) 9

MR. CALICA:  I did respond to your Honor's 10

question -- 11

THE COURT:  Yes. 12

Was it only a matter of, say, about ten days after 13 Q

the Town received the second environmental overview at the 14

end of February 2014 from BRT that this litigation was 15

filed by the Town against BRT? 16

Yes, give or take. 17 A

MR. CALICA:  Nothing further. 18

THE COURT:  Your witness.  19

20

CROSS-EXAMINATION21

BY MR. ARONOFF:  22

Good afternoon, Mr. Miner 23 Q

Good afternoon. 24 A

You told us you have two titles.  You are the 25 Q
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Commissioner of Waste Management and the Chief of 1

Operations for the Town? 2

Yes. 3 A

And you are not an engineer, sir, are you? 4 Q

I have an engineering degree, but I'm not a licensed 5 A

engineer, no. 6

Do you have any training or experience in rail 7 Q

engineering? 8

No, sir. 9 A

You don't have any experience in geology? 10 Q

Geology, no. 11 A

Hydrology? 12 Q

Limited as my role as the Waste Management 13 A

Commissioner and the ground water mediation at the Port 14

Washington landfill. 15

Beyond that you have no hydrology training? 16 Q

No. 17 A

And you testified that you have been familiar with 18 Q

the BRT project, the terminal, going back to the year 19

2010? 20

Yes. 21 A

Do you recall in your declaration you submitted in 22 Q

this case, you described yourself as the Town's principal 23

liaison with PRS? 24

The. 25 A
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And that was since 2010 you had that role? 1 Q

It was more so in the early years.  Certainly in 2010 2 A

when everything was being negotiated. 3

Well, let's take a look at your declaration, which is 4 Q

Exhibit K.  5

What page?  6 A

The first page. 7 Q

This is the declaration you submitted; is that 8

correct? 9

Yes. 10 A

And I'm referring to the first paragraph, the last 11 Q

sentence of the first paragraph, you wrote:  In addition, 12

since at least the year 2010 I have been the Town's 13

principal liaison with the ever-changing group of 14

individuals and entities which have represented themselves 15

to the Town to be the owners or operators of the 16

Brookhaven Rail Terminal. 17

You see that? 18

Yes. 19 A

Since 2010 you have been the principal liaison with 20 Q

BRT? 21

Yes. 22 A

You took that role seriously? 23 Q

I tried to. 24 A

You made yourself available to BRT's representatives 25 Q
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over the years? 1

Yes. 2 A

You made sure to provide them with any information 3 Q

they requested of you? 4

Did my best. 5 A

You made sure to let BRT know if there was any 6 Q

information the Town needed from BRT? 7

Yes. 8 A

And the firm opened for business in -- the terminal 9 Q

opened for business in 2011, you recall that, or 10

thereabouts? 11

Yes. 12 A

And as far as you know it has been successful? 13 Q

As far as I know, yes. 14 A

It was so successful that you learned at some point 15 Q

that BRT was interested in expanding?  16

MR. CALICA:  Objection to form.17

THE COURT:  You may answer.  18

That is my understanding. 19 A

And the expansion was to occur on the adjacent 20 Q

parcels of property referred to as B and C? 21

Yes. 22 A

And you understood as early as 2012 that some of the 23 Q

activities that BRT was contemplating undertaking on 24

parcels B and C included salt storage; is that right, sir? 25
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It had numerous concept plans.  One of which included 1 A

salt storage, yes. 2

You understood in 2012 that BRT was considering salt 3 Q

storage as an activity? 4

One of their plans, yes, had that. 5 A

And propane off-loading and storage, that was 6 Q

something you were made aware of in 2012 as a possibility? 7

Yes. 8 A

And refrigerated and dry storage warehousing, you 9 Q

knew that in 2012? 10

As a concept plan, yes. 11 A

Automobile trains loading and storage? 12 Q

As a concept plan, yes. 13 A

And take a look at Exhibit U.  14 Q

MR. ARONOFF:  I would like to move to put his 15

declaration in, Exhibit K. 16

THE COURT:  Any objection?  17

MR. CALICA:  No, your Honor. 18

THE COURT:  K is admitted. 19

(Whereupon, Defendant's Exhibit K was received 20

in evidence.) 21

Do you have Exhibit U in front of you, Mr. Miner? 22 Q

Yes. 23 A

And it is an email chain, the top email is dated 24 Q

March 29th, 2012? 25
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Yes, sir. 1 A

And the subject line on the emails, all of the 2 Q

emails, is Brookhaven Rail Terminal Phase 2 Uses.  3

Do you see that? 4

Yes. 5 A

And the bottom email, the first email in the chain, 6 Q

that is an email that Andy Kaufman sent to Jim Pratt and 7

Jake Watral; is that right? 8

Yes. 9 A

And then the next email up, it was forwarded to you 10 Q

by Mr. Pratt? 11

Yes. 12 A

And Mr. Pratt writes:  Matt, that is you, attached is 13 Q

a preliminary list of activity for the BRT expansion.  14

Do you see that? 15

Yes. 16 A

And if you turn to the next page, there was an 17 Q

attachment included with Mr. Pratt's email.  Do you see 18

that? 19

Yes, sir. 20 A

And the title of that document is:  Brookhaven Rail 21 Q

Terminal, railroad related activities, expansion property.  22

It states:  The rail related activities 23

contemplated on the expansion property include, but are 24

not limited to, the following, and it lists nine items; is 25
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that right? 1

Yes, sir. 2 A
And one of those items is road salt offloading and 3 Q

storage, number three? 4

Yes. 5 A
And you reviewed this list when you got it? 6 Q
Yes. 7 A
Right? 8 Q
Yes. 9 A
When you wrote back in that email earlier, you wrote 10 Q

back to Mr. Pratt on March 29th, acknowledging that you 11

had some documentation from him; is that right? 12

And I asked for more details, yes. 13 A
Right. 14 Q

First you acknowledged you had documentation 15

from him; is that? 16

Yes. 17 A
And in the first full paragraph you wrote:  Before 18 Q

the Town can make a determination, additional 19

documentation/details are necessary.  Specifically, the 20

Town requests that BRT provide a more detailed phase 2 21

concept plan.  22

That is what you wrote, right? 23

Yes.24 A
MR. ARONOFF:  I would move the admission of 25
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Exhibit U. 1

THE COURT:  No objection?  2

MR. CALICA:  No objection. 3

THE COURT:  Admitted. 4

(Whereupon, Defendant's Exhibit U was received 5

in evidence.) 6

I would like to refer you to Exhibit V. 7 Q
 (Handed to the witness.) 8

Did you recognize what we have marked as Exhibit V, 9 Q
Mr. Miner? 10

Yes. 11 A
It is an April 6, 2012 email from Mr. Pratt to you.  12 Q

Is that right, sir? 13

Yes. 14 A
With an attachment? 15 Q
Yes, sir. 16 A
And you recall receiving this, don't you? 17 Q
Yes. 18 A

MR. ARONOFF:  I will move the admission of 19

Exhibit V. 20

THE COURT:  Any objection?  21

MR. CALICA:  Let me read it.    22

(Whereupon, at this time there was a pause in 23

the proceedings.) 24

THE COURT:  It is very clear -- to be clear, two 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Miner-Cross/Aronoff

148

pages you are offering?  1

MR. ARONOFF:  Yes. 2

MR. CALICA:  No objection. 3

(Whereupon, Defendant's Exhibit V was received 4

in evidence.) 5

Mr. Pratt writes, Matt, attached is a concept plan of 6 Q
what we have envisioned as of this date.  7

Then he states:  Please keep in mind that this 8

is truly conceptual, as we have probably a year or more 9

prep time to get to the actual building construction 10

portion.  This time will be used for site preparation. 11

Do you see that? 12

Yes. 13 A
And if you look at the attachment, that is the 14 Q

concept plan you requested in your March 29th email; is 15

that right? 16

Yes. 17 A
What is the shape of the track depicted on B and C in 18 Q

that concept plan?  19

Three-quarter of a circle. 20 A
It is an O track, isn't it right, sir? 21 Q
It is not a complete O. 22 A
Mostly O? 23 Q
Three-quarters.24 A
Okay. 25 Q

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Miner-Cross/Aronoff

149

The site plan also indicates building 1

structures; is that correct? 2

Yes. 3 A
There are five of them -- six of them? 4 Q
Six with the ancillary -- 5 A
Yes. 6 Q

You understood they were proposed structures 7

that BRT might ultimately build on its expanded parcel; is 8

that right? 9

It was a concept plan that kept evolving. 10 A
But you understood when you saw this, these were 11 Q

structures that BRT was considering putting in at some 12

point? 13

One of the plans among consideration. 14 A
This was among those plans? 15 Q
One of the plans. 16 A
You see the bottom structure there it says covered 17 Q

salt structure building? 18

Yes. 19 A
And you understood, sir, based on your engineering 20 Q

experience, your landfill experience, certainly you knew 21

that the extent that those structures were ever going to 22

be built, they would have to be built on level surfaces, 23

right? 24

Yes. 25 A
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Meaning to the extent the ground was not already 1 Q

level, that level -- it would have to be brought to level 2

in order to put structures on generally; is that correct? 3

Generally.  Not excavation -- 4 A

You understood the ground would have to be leveled at 5 Q

some point if those structures were to be put on the 6

property, right? 7

Yes.  But there was no grading plan here. 8 A

(Handed to the witness.)  9

You recognize Exhibit W? 10 Q

Between myself and Mr. Pratt, an email. 11 A

And on the bottom is the exhibit we looked at as 12 Q

Exhibit V?  In other words, the exchange contains your 13

remarks; is that right, sir? 14

The bottom -- the top of the second page, you're 15 A

talking about?  16

Yes.  17 Q

Yes, the bottom is from Mr. Pratt, yes. 18 A

THE COURT:  W is admitted. 19

(Whereupon, Defendant's Exhibit W was received 20

in evidence.) 21

So you responded to Mr. Pratt's email, Exhibit V we 22 Q

just looked at, you responded on April 19th, you see that, 23

two weeks after? 24

Yes. 25 A
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You wrote, Jim, I apologize for the delay in getting 1 Q

back to you.  I had reviewed the plan and at first glance 2

it appears to have -- to address most if not all of my 3

initial concerns. 4

Do you see that? 5

Yes. 6 A

That is what you wrote? 7 Q

Yes. 8 A

And then you wrote, may I forward it to engineering, 9 Q

parenthesis, Greg.  10

You are referring to Mr. Kelsey? 11

Yes. 12 A

And Mr. Pratt wrote back, absolutely.  We are anxious 13 Q

to get started over there. 14

You see that? 15

Yes. 16 A

And Mr. Pratt gave you permission to forward it to 17 Q

the Town engineer? 18

The assistant engineer, yes. 19 A

And you did so, I assume? 20 Q

I believe so. 21 A

And then you wrote back and asked, if you had a full 22 Q

sized paper copy or two that would be helpful; thanks. 23

And Mr. Pratt confirmed that he would drop off a 24

full sized paper copy with the secretary and you confirmed 25
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you received it; do you see that? 1

Yes. 2 A

It is not the first time you asked for a full sized 3 Q

copy to be dropped off, it happened from time to time? 4

Yes.  I'm sure.  It is easier to review a full set 5 A

than a smaller email. 6

So you asked for a full sized copy and you asked PRT 7 Q

to provide it and they did so? 8

Yes. 9 A

THE COURT:  Let me see counsel at the sidebar 10

for a moment here.11

12

(Whereupon, at this time the following took 13

place at the sidebar.) 14

THE COURT:  I am patiently listening to a 15

tremendous amount of testimony versus the J and the O 16

track argument. 17

In light of Exhibit V, is there any question in 18

anyone's mind that the Town was made aware of the O track 19

in adjacent buildings in 2012?  Is there any question 20

here?  21

MR. CALICA:  Yes. 22

Because they said it is an extremely concept 23

plan. 24

THE COURT:  You are kidding me.  You are kidding 25
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me.  1

After I heard so much argument, it is a J, they 2

didn't say anything about the O?  We had testimony this 3

morning about the limited area, 75 feet.  It is the entire 4

box.  5

MR. CALICA:  June 29th, three months after this 6

they filed the J track plan.  You will see the sequence. 7

THE COURT:  In my mind at this point the issues 8

have been sharply reduced to the grading issue. 9

I don't know what the evidence is on that.  I 10

haven't heard any of it yet.  When did the Town know there 11

was a 100 or 50 foot hole in the ground.  That is a 12

significant issue.  13

There are lots of issues here, including that 14

there is one e-mail saying this time will be used for site 15

preparation.  I'm not sure it means we will knock down the 16

forest.  17

MR. ARONOFF:  They could have asked for that. 18

THE COURT:  It may be an assumption of risk, 19

counsel. 20

Sure, if someone -- 21

MR. ARONOFF:  I understand.22

THE COURT:  Hold on.23

And it is regulated by the Town and it may be 24

completely on them, as they say.  That I don't know. 25
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But I'm astonished by seeing this document. 1

So can we get to the grading part now?  2

MR. CALICA:  We can.  But I will remind your 3

Honor that it was three months later when he asked for the 4

detailed plan, they filed the J plan and they said they 5

would do limited grading. 6

THE COURT:  It is a procedural plan for a casino 7

that exists other than in someone's mind.  So there was 8

lots of concepts.  But it looks like some of those 9

concepts involved clearing the entire parcel.  10

MR. CALICA:  The Systra plan included -- 11

THE COURT:  Some of the plans like I'm holding 12

in my hand included the clearing of the entire parcel.  13

You understand that?  14

MR. CALICA:  Yes. 15

THE COURT:  Try now to speed up the things. 16

MR. ARONOFF:  Yes, I understand.  And I think 17

I'm coming up to that anyway. 18

THE COURT:  Excellent. 19

20

(Whereupon, at this time the following takes 21

place in open court.) 22

I would like to show you what is marked as CC. 23 Q

(Handed to the witness.) 24

You recognize this document, Mr. Miner? 25 Q
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Yes. 1 A

Okay. 2 Q

It contains an email string between you and 3

Mr. Pratt? 4

Yes. 5 A

And an attachment? 6 Q

Yes. 7 A

MR. ARONOFF:  I move for its admission. 8

MR. CALICA:  Can I have a moment?  9

THE COURT:  Take your time.  10

(Whereupon, at this time there was a pause in 11

the proceedings.) 12

MR. CALICA:  No objection, John. 13

THE COURT:  It is admitted. 14

(Whereupon, Defendant's Exhibit CC was received 15

in evidence.) 16

The subject line of the E-mail is Track Installation, 17 Q

the top email is from Pratt to you.  And it says, Matt, 18

does this analysis of the schedule suffice.  You see that? 19

Yes. 20 A

You see the attachment dated April 16th, 2012? 21 Q

Yes. 22 A

The document is entitled Track Installation, 23 Q

Brookhaven Rail Terminal, phase 2; is that right? 24

Yes. 25 A
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And there are three subjects listed.  The first one 1 Q

is scheduling.  Do you see that? 2

Yes. 3 A

And under scheduling, letter A, it says in order to 4 Q

meet the development goals established, clearing and 5

grubbing of the southern portion of parcels B and C should 6

begin no later than June 1, 2012. 7

Do you see that, sir? 8

Yes. 9 A

And then it says in the length item, B, grading on 10 Q

the southern 150 foot, and some parenthetical, should 11

begin approximately two weeks after grubbing and clearing 12

operations have been initiated. 13

Do you see that? 14

Yes. 15 A

Under C, it says that work should proceed from the 16 Q

west to the east and then around a 400 radius from to the 17

north ending approximately 100 south of the northern 18

property line.  You see that? 19

Yes. 20 A

And that was provided to you -- 21 Q

Yes, I don't know if it was approved at that point, 22 A

but that is typical. 23

And the next category, number two, is grading, you 24 Q

see that? 25
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Yes. 1 A

It says beginning at station two, establish sub grade 2 Q

elevation of 89.  Do you see that? 3

Yes. 4 A

And you understood what that meant, right? 5 Q

Yes. 6 A

THE COURT:  Let me stop you there because I 7

don't understand what it means. 8

What does it mean?  9

THE WITNESS:  The elevation at that station, at 10

that point on the plan, would be an elevation of 89. 11

THE COURT:  Is that 89 feet above sea level?  12

THE WITNESS:  Yes. 13

You understood that station 2 was about where the 14 Q

track from parcel A connected to the expansion track on 15

parcel B and C. 16

Do you see that? 17

Yes. 18 A

The elevation there was approximately 89, right?  You 19 Q

knew that? 20

Roughly. 21 A

And it says in parenthetical, TOR, 92, and that is 22 Q

top of rail, right, sir? 23

I believe that is correct. 24 A

And that indicated to you the top of rail elevation 25 Q
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at the connect point would be 92 feet above sea level? 1

Yes. 2 A

And it says proceeding east to station 17 at grade 3 Q

minus 1.25 percent. 4

Is that right, sir? 5

Yes. 6 A

And you understood that the expansion track was going 7 Q

to connect to parcel A at elevation 89, and then proceed 8

down a grade, a slope, of 1.25 percent; is that right? 9

For this limited area, yes. 10 A

For this phase of the construction?  That is what 11 Q

they were telling you they were going to do? 12

Uh-huh. 13 A

Is that right, sir? 14 Q

Yes. 15 A

And item D under grading, it says continue around a 16 Q

400 foot radius curve to the north at grade minus 1.25 17

percent. 18

It is telling you the grade was going to 19

continue to slope down around the curve; is that right? 20

Yes. 21 A

THE COURT:  And let me ask you a question here. 22

Is it fair to say a descending scale of 1.25 23

percent, it is fair to say you were going down a a foot 24

and a quarter? 25
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THE WITNESS: Yes. 1

Item two -- item C under grading, continue to station 2 Q

41 plus 81 at grade minus 1.25 percent; is that right.  3

Yes. 4 A

Item D, at station 31 plus 70, parenthetical, sub 5 Q

grade elevation 53, proceed down at grade minus 1.25 to 6

the southern property line.  7

And you understood, sir, that sub grade 8

elevation 53 meant 53 feet above sea level? 9

Yes.  10 A

Essentially the tracks was following the 11

existing contours along the southern and eastern line -- 12

property lines. 13

And the grading was going to be done to establish 14 Q

that, those levels indicated in this document; is that 15

right?  That is what it said? 16

But only for 150 feet. 17 A

And then under truck access, item three, item A under 18 Q

three says, clear, grub and grade a 50 foot access road 19

aligned with the northern easement from LIPA, L-I-P-A, in 20

a southeasterly direction.  You saw that as well, sir? 21

Yes. 22 A

And Mr. Pratt, if you recall in his email, asked you 23 Q

if you confirm if that schedule is what you needed; is 24

that correct? 25
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Yes. 1 A

I will ask you to take a look at what is marked as 2 Q

BB. 3

(Handed to the witness.) 4

You have it in front of you? 5 Q

Yes. 6 A

You recognize this document, Mr. Miner? 7 Q

Yes, sir. 8 A

And the email is between you and Mr. Pratt, dated 9 Q

June 21, 2012? 10

Yes. 11 A

MR. ARONOFF:  I move for it to be admitted.  12

MR. CALICA:  No objection.13

THE COURT:  Admitted. 14

(Whereupon, Defendant's Exhibit BB was received 15

in evidence.) 16

This is in response to Mr. Pratt's production 17 Q

schedule? 18

In the center of the document, yes. 19 A

In the center paragraph is your response, and you 20 Q

wrote:  You should have a cover letter on either your or 21

your engineer's letterhead and a drawing with the proposed 22

areas appropriately marked shaded.  23

You see that? 24

Yes. 25 A
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And Mr. Pratt responded, okay, we are on it? 1 Q

THE COURT:  Isn't there a sentence he wrote 2

before, you should have a cover letter?  What is that 3

buffer?  4

You asked a question about the buffer? 5 Q

Yes, sir. 6 A

THE COURT:  And it also says:  You should -- it 7

should probably state that you propose to clear and 8

regrade only 75 feet from the center line of the proposed 9

track.  10

MR. ARONOFF:  Yes.  11

THE WITNESS:  That's correct.  12

You didn't ask Mr. Pratt in your email what 13 Q

procedures they would be using to excavate sand? 14

No, sir. 15 A

You didn't ask him any questions about the depth of 16 Q

the grade that they were contemplating? 17

No.  Because the track was consistent, or relatively 18 A

consistent with the concourse, the existing concourse 19

along the south and the east. 20

You understood they were going to do grading? 21 Q

Very limited. 22 A

In fact, I asked for grading of only 75 foot on 23

the center line. 24

Right.  But you didn't raise any question about the 25 Q
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depth of the grading is my question? 1

No, because the grade was relatively consistent with 2 A

the existing track. 3

Now, we saw Mr. Pratt's response to your request for 4 Q

the cover letter from the engineering, right?  And that is 5

Exhibit A to your declaration that we looked at earlier.  6

Your declaration is Exhibit K, if you want to find it.  7

I have it, Exhibit A. 8 A

THE COURT:  Exhibit K through A, we will call 9

sub-Exhibit K, and it looks like a picture.  10

MR. CALICA:  It is actually the Systra track 11

plan in evidence as Exhibit 1. 12

THE COURT:  Is that the response to the cover 13

letter?  14

MR. ARONOFF:  I want him to refer to what he 15

submitted along with his declaration, the same document.  16

Do you have it in front of you, Mr. Miner? 17 Q

Exhibit A and K, yes. 18 A

And the first page of that is an email from 19 Q

Mr. Kaufman? 20

Yes. 21 A

You write -- he wrote, Matt, Jim asked that I forward 22 Q

the attached? 23

Yes. 24 A

And the first attached -- the first page of the 25 Q

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Miner-Cross/Aronoff

163

attachment is the letter from Systra we looked at earlier? 1

Yes. 2 A

And that is the engineer's letter requested? 3 Q

Yes. 4 A

And if you look at the letter in the middle of that 5 Q

paragraph, it talks about the scope of the track.  It says 6

the track would be on a descending 1.25 percent grade from 7

west to east? 8

Yes. 9 A

As we talked about earlier on direct, the last 10 Q

sentence of that paragraph reads, the total length of the 11

track is approximately 600 feet.  12

Do you see that? 13

Yes. 14 A

And you understood that the connection point to 15 Q

parcel B from parcel A would be an elevation of 16

approximately 89; is that right? 17

Approximately, yes. 18 A

And you understood that the track would extend 5,600 19 Q

feet from there? 20

Yes. 21 A

At a grade of 1.25 percent? 22 Q

Yes. 23 A

Did you do any calculations to determine what the 24 Q

final elevation would end up at along that slope? 25
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I believe it was referenced in a document previous. 1 A

Okay. 2 Q

So you knew exactly what the elevation was that 3

it would end up at? 4

You are talking about the northern end of the 5 A

property, the northeast corner?6

Yes, I was -- it was generally following the 7

existing contour. 8

You could evaluate the connection between the top 9 Q

corner of parcel B and the end of that phase of the 10

construction on the northeast corner of parcel C, the 11

elevation; is that right, sir? 12

Yes. 13 A

And take a look at your declaration, paragraph four, 14 Q

referring to 4-A specifically.  You are with me? 15

Yes. 16 A

And you are referring in 4-A to the Exhibit A to your 17 Q

declaration, which is, as just discussed, included 18

Mr. Kaufman's email, and included the Systra letter, and 19

included what we refer to today as the J track, but you 20

refer to it in your declaration as an L track, but that is 21

the exhibit we are talking about? 22

Yes. 23 A

And you state in your declaration at the end of it 24 Q

where they add, the J track or L track picture that 25
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Mr. Kaufman provided to you showed no apparent elevations 1

of the proposed additional trackage at all. 2

You see that? 3

Yes. 4 A

And that is not accurate, is it, sir? 5 Q

I don't believe the drawing showed elevations.  At 6 A

least it wasn't legible, the elevations. 7

Are you saying now that the elevations were there but 8 Q

they weren't legible to you?  9

I think it was the letter that referenced the 10 A

elevation, if I recall correctly. 11

I'm asking a different question, sir.  12 Q

I'm sorry.  13 A

Exhibit A to your declaration, the last page of that 14 Q

exhibit is what we were referring interchangeably to the J 15

and L track; is that right? 16

Yes. 17 A

It was a picture provided to you by Mr. Kaufman? 18 Q

Yes. 19 A

With a cover letter from Systra; is that right? 20 Q

Yes. 21 A

And you state in your declaration that that document 22 Q

shows no apparent elevations of the proposed trackage at 23

all. 24

And I'm asking you if that is accurate.  25
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I can't read this copy. 1 A

This is the copy you submitted in connection with 2 Q

your declaration, Mr. Miner? 3

I believe there was a clearer copy when I made that 4 A

declaration. 5

And do you recall that the clearer copy did have 6 Q

track elevations on it? 7

I don't recall. 8 A

Do you recall that it didn't? 9 Q

I don't believe it did.  But I don't recall. 10 A

MR. ARONOFF:  We have an enhanced copy I would 11

like to bring into evidence. 12

THE COURT:  When this was provided to you, was 13

it this size?  14

THE WITNESS:  If I recall correctly, it was an 15

electronic copy, a PDF, which you can enlarge.  I don't 16

recall the letter or the drawing.  17

 (Counsel confer.) 18

MR. ARONOFF:  Judge, this is Exhibit XX that I 19

had blown up for the Court.20

THE COURT:  Is there a suggestion that it is 21

comparable to Exhibit K or A?  22

MR. ARONOFF:  I would like to explore that for 23

the witness.  24

MR. CALICA:  Can we have an offer of proof?  25
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(Counsel confer.) 1

MR. ARONOFF:  Let me explain. 2

We took Exhibit A to Mr. Miner's declaration.  3

We took that document attached to it, the so-called J 4

track, and we just blew up portions of that document that 5

clearly reflect the track elevation levels, which 6

Mr. Miner just testified -- 7

THE COURT:  Bring that to the sidebar.  8

MR. CALICA:  May I join counsel?  9

THE COURT:  Of course.10

11

(Whereupon, at this time the following took 12

place at the sidebar.) 13

THE COURT:  The reason I asked for the sidebar 14

so we are out of the witness' hearing. 15

I would note that the size of this document as 16

presented in the declaration, which I have seen before, if 17

these are elevation numbers, Superman could not read them 18

if they are this size.  19

MR. ARONOFF:  Yes. 20

THE COURT:  What you are about to show him, I 21

note that there are bright white arrows scattered through 22

the document.  And they are not appearing on this one.  23

MR. ARONOFF:  Yes. 24

We created this document from that.  We just 25
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took -- this is expanded.  And that is all it is supposed 1

to depict, what it is. 2

And this here expanded that.  The arrow just 3

reflects where it came from. 4

This is this expanded. 5

THE COURT:  Yes.  6

MR. ARONOFF:  The same thing.  7

Here the same thing. 8

The witness testified he received it in 9

electronic format.  He could have printed it out larger or 10

zoomed in.  And this is exactly what we have done.  I have 11

three more of these, Judge. 12

THE COURT:  You can ask him about this.  13

MR. ARONOFF:  If he wants to say I couldn't read 14

it myself, and I didn't do anything about it for two 15

years, that is the Town's testimony. 16

THE COURT:  I don't think he examined it in that 17

level of detail.  18

MR. ARONOFF:  That is fair. 19

All I want to establish for the record is that 20

there were track elevations on here. 21

THE COURT:  I note you have it expanded to 22

approximately three by four foot size.  And in that size I 23

can read the elevations. 24

MR. ARONOFF:  Correct. 25
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This is standard for engineering.  And this is 1

the site plan.  If you recall the earlier e-mail, where he 2

said can you please drop off a full size.  And he said 3

they did it frequently.  And this is the size they would 4

have provided it to. 5

THE COURT:  You can ask.  6

MR. CALICA:  They not only blew it up to three 7

by five, so they blew up this as well.  8

MR. ARONOFF:  You can read it without it.  9

MR. CALICA:  I would like to indicate the 10

blowups, you start with a three by five blowup, and the 11

areas they try to show, it looks like they are blown up 12

again another five times. 13

THE COURT:  Okay.  14

You can ask him and we will see what happens. 15

MR. ARONOFF:  It is admitted then, Judge?  16

THE COURT:  No. 17

18

(Whereupon, at this time the following takes 19

place in open court.) 20

THE COURT:  What is the marks for 21

identification?  22

MR. ARONOFF:  XX. 23

THE COURT:  SS?  24

MR. ARONOFF:  Two X's. 25
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I'm showing you what is marked as Exhibit XX, 1 Q

Mr. Miner. 2

What I would like to do is ask you to take a 3

look at it and compare it to the last page of Exhibit A of 4

the declaration. 5

Other than the red box and white arrows, does it 6

appear to be the same photograph as in the last page of 7

Exhibit A to your declaration?  8

The box depicted the blowup of the recharge basin, I 9 A

do not believe was in this exhibit. 10

Other than the blowups, the boxes with the blown up 11 Q

portions, and the arrows pointing to those boxes, does it 12

appear to be the same photograph? 13

It appears to be.  I can't definitively tell you, but 14 A

it appears to be. 15

Okay. 16 Q

What I would like to refer you to. 17

If you look to the blowup box to the east, do 18

you see that? 19

Yes. 20 A

You do need to look at the box, sir.  You can see the 21 Q

arrow from where it is coming, right?22

Yes.  23 A

And you can get out of the witness stand if it helps, 24 Q

but what I would like you to do is to go over to the 25
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yellow section to the east and tell me what it says about 1

the elevation level there.  2

It says E-L equals something.  Do you see that? 3

Yes. 4 A

TOR EL, 91.98. 5

Can you point to where you are reading from?  6 Q

Elevation 56.49. 7 A

That is referring to the track on the eastside of 8 Q

parcel C? 9

Yes. 10 A

THE COURT:  So the record is clear, what you are 11

looking at right now, XX for identification, is a large 12

scale printout of a document provided to you that we 13

talked about earlier; is that correct?  14

THE WITNESS:  Yes. 15

THE COURT:  Did you ever blow it up to this 16

size?  17

THE WITNESS:  I can't say that I did, no. 18

THE COURT:  All right. 19

Let's proceed.  20

Mr. Miner, can you sitting here today definitively 21 Q

testify that you did not receive this document from BRT in 22

this size? 23

I believe I would have received an electronic copy, 24 A

to the best of my recollection. 25
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You understood that you could have printed out the 1 Q

electronic copy to whatever sizes you wanted? 2

If there was a PDF, I believe so, yes. 3 A

You could have given it to Mr. Kelsey, the Town 4 Q

engineer, to do the same? 5

Yes. 6 A

MR. ARONOFF:  I will move the admission of XX, 7

Judge. 8

MR. CALICA:  Objection, your Honor, it is a 9

demonstrative exhibit.  It doesn't demonstrate what the 10

witness saw or looked at. 11

THE COURT:  If it was a jury trial I would admit 12

it for a limited purpose for being an aid to the jury.  13

But it is not really evidence in the sense. 14

So I will take it for what it is worth. 15

Marked as XX as a demonstrative, in evidence, 16

loosely stated. 17

(Whereupon, Defendant's Exhibit XX was received 18

in evidence.) 19

I want to refer you to Exhibit EE. 20 Q

(Handed to the witness.) 21

Do you recognize this document? 22 Q

Yes, sir. 23 A

And it contains your response to Mr. Kaufman's email 24 Q

that we just saw? 25
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Yes. 1 A

MR. ARONOFF:  I would move for the admission of 2

Exhibit EE. 3

THE COURT:  Hang on.  I'm still catching up.  4

MR. ARONOFF:  Sorry.  5

(Whereupon, at this time there was a pause in 6

the proceedings.) 7

MR. CALICA:  No objection. 8

THE COURT:  I will allow it in.  It is admitted. 9

(Whereupon, Defendant's Exhibit EE was received 10

in evidence.) 11

So you responded to Mr. Kaufman and Mr. Pratt.  12 Q

Jim and Andy. 13

Generally this looks good.  Before I speak with 14

the Town Attorney, I have a couple of questions. 15

You ask two questions about the offer.  Do you 16

see that? 17

Yes. 18 A

And you ask for a storm water management plan 19 Q

provided? 20

Yes. 21 A

You didn't ask any question about the track elevation 22 Q

levels on what they provided to you? 23

No. 24 A

And you didn't ask any questions about the amount of 25 Q
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sand they intended to remove? 1

No. 2 A

I want to show you what is marked as Exhibit GG. 3 Q

(Handed to the witness.) 4

Do you recognize this, Mr. Miner?  5 Q

Yes. 6 A

It is a June 29th, 2012 email from you to Mr. Pratt.  7 Q

Yes. 8 A

Attaching a draft letter? 9 Q

Yes. 10 A

MR. ARONOFF:  I move for the admission of this 11

document in evidence.  12

MR. CALICA:  No objection. 13

THE COURT:  In evidence.14

(Whereupon, Defendant's Exhibit GG was received 15

in evidence.) 16

You wrote to Mr. Pratt:  Jim, once we have a 17 Q

finalized letter that addresses SWPP, and you have it in 18

parenthetical, storm-water management plan, the Town is 19

prepared to issue the following. 20

Do you see that, sir? 21

Yes, sir. 22 A

And the following refers to the following email, the 23 Q

draft letter that you included with your email; is that 24

right? 25
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Yes. 1 A

And let's take a look at your draft letter dated 2 Q

June 29th. 3

The second sentence:  The Town understands 4

Brookhaven Rail Terminal's position that the phase 2 5

expansion is ancillary to the operation of the rail line 6

which was authorized by the Surface Transportation Board. 7

Do you see that? 8

Yes. 9 A

That is what you wrote? 10 Q

Yes. 11 A

And you understood at the time that it was BRT's 12 Q

position that the expansion was an exempt spur.  Is that 13

what that refers to?  14

We did ask in the next paragraph as to NEPA and the 15 A

federal law compliance. 16

But you understood it was an exempt spur at the time? 17 Q

The track -- 18 A

You continue, as long as the work relates to the 19 Q

construction and operation of the rail line, it would 20

appear that Brookhaven's authority is limited as its Town 21

code and New York State law would be superseded by federal 22

law.  23

Do you see that? 24

Yes.  That is what I was advised. 25 A
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And that was a true statement as far as you knew as 1 Q

well?  2

MR. CALICA:  Objection to form. 3

THE COURT:  Sustained. 4

You were advised by the Town Attorney, Mr. Quinlan; 5 Q

is that correct, sir? 6

Yes. 7 A

And the reason you were asking BRT for a SWPP plan 8 Q

prior to issuing your letter is because you wanted to make 9

sure that BRT was taking appropriate measures to protect 10

against water contamination; is that right, sir? 11

Erosion control and water. 12 A

And BRT responded by providing you with a SWPP plan, 13 Q

right? 14

I believe they did. 15 A

Let's take a look at it.  It is Exhibit FF. 16 Q

(Handed to the witness.) 17

Have you had a chance to review Exhibit FF? 18 Q

Yes. 19 A

And do you recall receiving this letter from 20 Q

Mr. Pratt, don't you, sir? 21

Yes. 22 A

And the attachment to it, right? 23 Q

Yes. 24 A

MR. ARONOFF:  I move the admission of FF in 25
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evidence. 1

MR. CALICA:  No objection.2

THE COURT:  All right. 3

I need a magnifying glass for this. 4

(Whereupon, Defendant's Exhibit FF was received 5

in evidence.) 6

Mr. Pratt wrote to you on June 29th:  7 Q

Please be advised as to our ongoing 8

conversations, we will commence the construction of 9

phase 2 expanse of the existing STB finance document, 10

number FD 35141, served on September 9th, 2010, 11

authorizing Brookhaven Rail Terminals facility. 12

Then you wrote, since the expansion is clearly 13

ancillary to the operation of the line of rail authorized 14

by the Board, the construction and operation qualifies 15

under 49 USC 10906 as excepted from the need for further 16

authorization. 17

Do you see that? 18

Yes. 19 A

You understood it was BRT's position? 20 Q

Yes. 21 A

And you wrote, then construction in this phase will 22 Q

begin with the clearing and grading of the track 23

right-of-way and installation of track, in accordance with 24

the proposed J track layout.  You see that? 25
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Yes.  I understood it to be the 100 foot to 75 foot 1 A

buffer -- 2

You then conclude, we have also attached a SWPP 3 Q

drawing for the track construction phase.  You see that? 4

Yes. 5 A

That was the SWPP plan you requested of him? 6 Q

Yes. 7 A

And that was the plan you requested in order to sign 8 Q

the draft letter we looked at and send it to BRT; is that 9

right? 10

Yes. 11 A

Let's take a look at II. 12 Q

You recognize Exhibit II?  13

(Handed to the witness.) 14

Yes, sir. 15 A

And it is an email from you to Mr. Pratt dated 16 Q

July 3rd, 2012, with a letter attached to it? 17

Yes, sir.18 A

MR. ARONOFF:  I move the admission of II into 19

evidence. 20

MR. CALICA:  Just give me a moment.  We have the 21

wrong document. 22

No objection, your Honor. 23

THE COURT:  So admitted. 24

(Whereupon, Defendant's Exhibit II was received 25
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in evidence.) 1

You wrote in your email, Jim, please see the 2 Q

attached.  Should you have any questions, please feel free 3

to contact Greg or me.  And that is Greg Kelsey? 4

Yes. 5 A

And attached to that is a signed version of the draft 6 Q

we looked at earlier, dated July 3, 2012? 7

Yes. 8 A

And BRT never requested this letter from you; is that 9 Q

right?  10

I believe they did.  But I'm not positive on that. 11 A

You believe they did, in return you requested from 12 Q

BRT a SWPP plan.  Right?  You saw that earlier? 13

Yes. 14 A

THE COURT:  Counselor, is this a good time to 15

break?  16

MR. ARONOFF:  Two minutes and I will wrap up 17

this line.  18

The SWPP plan was important to the Town, which is why 19 Q

you requested it; is that right? 20

Yes. 21 A

And you expected to be able to rely on BRT's 22 Q

assurances to you that it will be complying with the SWPP 23

plan; is that right, sir? 24

Yes. 25 A
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And you understood the BRT expected to be able to 1 Q

rely on the July 3rd letter? 2

Yes. 3 A

Mr. Quinlan, the County Attorney, blessed your letter 4 Q

before it went out?  5

MR. CALICA:  Objection. 6

THE COURT:  Sustained -- objection sustained.  7

MR. ARONOFF:  He said he got advice on it -- 8

THE COURT:  Counsel, objection is sustained.  9

MR. ARONOFF:  We can stop here. 10

THE COURT:  We will take a five minute bathroom 11

break, and we will be back.  12

13

          (Whereupon, a recess was taken.)14

15

16

17

18

19

20

21

22

23

24

25
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THE COURT:  Are we almost done here?  1

MR. ARONOFF:  I hope, so. 2

THE COURT:  What does that mean?  3

MR. ARONOFF:  I think 20 minutes, 30 tops. 4

THE COURT:  Keep it to 20 minutes. 5

MR. ARONOFF:  All right.  6

BY MR. ARONOFF:  7

Mr. Miner, you recall testimony earlier today about 8 Q

the sediment removal project, you were asked that earlier 9

by your counsel? 10

Yes. 11 A

And as part of that project in the Town commission, 12 Q

it was contemplated to put a dredging pond on the BRT 13

site; is that right? 14

One of the sites being looked at, yes.  15 A

MR. CALICA:  I will show you what is marked as 16

Exhibit DDDD and also EEEE.  17

(Handed to the witness.) 18

Do you recognize these documents, Mr. Miner?  19 Q

Let me ask you this:  These are documents 20

associated with the sediment removal project we have been 21

talking about? 22

Associated with the study of the sediment, not the 23 A

big document, but the study. 24

THE COURT:  For the record, my binder seems to 25
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jump from quadruple D to quadruple F.  1

MR. ARONOFF:  Sorry about that, your Honor.  We 2

will get it to you right away.  3

THE COURT:  It happens.  4

(Handed to the Court.) 5

THE COURT:  I now have quadruple D and E.  6

The Town's permission confirmed Nelson NP&V to assist 7 Q

with the project, you recall that, Mr. Miner? 8

Yes. 9 A

And you participated in discussions with BRT about 10 Q

the possibility of locating the dredging pond on BRT site.  11

Do you recall that? 12

I joined that discussion very late in the process 13 A

when we had a couple of meetings at Town Hall reviewing 14

options with Nelson and Pope, yes.  15

If you look at Exhibit EEEE. 16 Q

Is that in front of you, sir? 17

Yes, sir. 18 A

And that depicts where on the BRT site the dredging 19 Q

pond was to be located; is that accurate?  20

I believe so, yes. 21 A

And it indicates it was a 20 acre area? 22 Q

Yes. 23 A

And Exhibit DDDD is a letter from NP&V, the firm, to 24 Q

the Town; is that right, sir, on behalf of the Town? 25
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Yes.  It wasn't addressed to me.  I don't know who it 1 A

went to.  2

MR. ARONOFF:  I move for the admission of these 3

two documents, EEEE and DDDD. 4

THE COURT:  Any objection?  5

MR. CALICA:  Objection to DDDD.  It is not a 6

person authorized to make speaking admissions.  It is an 7

outside environmental consultant circulating a proposal. 8

THE COURT:  Overruled.  I will allow it. 9

(Whereupon, Defendant's Exhibits DDDD and EEEE 10

were received in evidence.) 11

I would like you to turn to page 6 of DDDD. 12 Q

You understood that NP&V was provided with 13

information about the project by the Town; is that 14

correct? 15

The Town's consultant was examining options for the 16 A

dredging. 17

Right, and the Town provided certain information to 18 Q

NP&V in connection with that project? 19

I assume that they did. 20 A

Okay. 21 Q

So you have page 6 in front of you? 22

Yes. 23 A

The second full paragraph, and I will read it into 24 Q

the record.  25
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BRT plans to make 20 acres of land available.  1

This land is already approved to be cleared in connection 2

with proposed improvement at BRT. 3

Do you see that, sir? 4

It is not accurate. 5 A

It is not accurate? 6 Q

It wasn't approved to be cleared. 7 A

Sir, this is on the letterhead of a consultant firm 8 Q

hired by the Town, and you are saying that that statement 9

is not accurate? 10

There is no approval -- 11 A

Did you tell NP&V there is no approval and to take it 12 Q

out of their letter? 13

At the meeting we had when I became involved in this 14 A

project, the dredging project, we had a meeting in Town 15

Hall where we told both a consultant and NP&V that a tree 16

clearing permit would be necessary, and they had to go 17

through SEQRA and/or NEPA in order to obtain a tree 18

clearing permit.  And the BRT site was ruled almost 19

immediately out as a viable option.  And we then looked 20

elsewhere. 21

Did you ever see an amended portion of this letter 22 Q

that removed this sentence? 23

I seen bid documents that don't have this location in 24 A

there. 25
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It is your testimony that the Town pulled the plug on 1 Q

installing the pond as the site and not the other way 2

around? 3

Yes. 4 A

Let's turn back to your declaration, Exhibit K.  I 5 Q

want to call your attention to paragraph 4(b) -- sorry, 6

4(d). 7

Are you with me? 8

D or B?  9 A

D, as in dog.  10 Q

You wrote:  Some months later, and this was 11

after the Systra letter we were talking about earlier from 12

June, I was provided with yet a different proposed track 13

plan by the BRT defendants prepared by PW Grosser, 14

G-R-O-S-S-E-R, consulting engineers, dated December 2012. 15

Do you see that? 16

Yes. 17 A

And you wrote, this one showing us the proposed June 18 Q

track, J track configuration in a completely different 19

area than the prior L track. 20

Do you see that? 21

Yes. 22 A

And you are referring to Exhibit B to your 23 Q

declaration, if you can take a look at it.24

THE COURT:  B, as in boy?  25
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MR. ARONOFF:  To his declaration.  Exhibit B to 1

Exhibit K.  2

Yes. 3 A

And that is what you were referring to in your 4 Q

declaration in that paragraph; is that right?  5

Yes. 6 A

And the shape of the track depicted in Exhibit B is a 7 Q

partial O, isn't it?  It loops around, doesn't it, 8

Mr. Miner? 9

There is a loop.  Whether it is a track or not, but 10 A

it is a loop. 11

Is it your testimony that you were not sure it was a 12 Q

track depicted there? 13

There is a loop, yes, a partial. 14 A

A partial loop? 15 Q

Yes. 16 A

And this is from December of 2012 according to your 17 Q

declaration?  18

Yes. 19 A

And you conclude in that paragraph 4(d) of your 20 Q

declaration, again, showing no apparent elevations of the 21

proposed trackage.  22

Do you see that? 23

Yes. 24 A

Are you saying that that tracking attached as B to 25 Q

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Miner-Cross/Aronoff

187

your declaration shows no apparent elevations?  1

MR. CALICA:  Objection to form, it says no track 2

elevations. 3

MR. ARONOFF:  I will ask that. 4

Does that document attached as B to your declaration 5 Q

show any proposed grading elevations?  6

On the drawing in front of me, I can't read any 7 A

elevations. 8

How was the drawing provided to you, sir, do you 9 Q

recall? 10

No. 11 A

It may have been provided to you in full size like 12 Q

the earlier drawing you looked at? 13

It may have been electronic.  I don't recall 14 A

specifically. 15

It may have been electronic, and it may have been 16 Q

delivered to your secretary in full size as well; is that 17

right? 18

Perhaps. 19 A

I want to show you what is marked as Exhibit AAA? 20 Q

THE COURT:  Show it to counsel, please.  21

(Whereupon, at this time there was a pause in 22

the proceedings.) 23

THE COURT:  Triple A is your representation that 24

it is an enlargement of sub Exhibit B to Exhibit K?  25
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MR. ARONOFF:  Yes, your Honor. 1

THE COURT:  I just wanted it to be clear. 2

I will show you what we have marked as triple A, and 3 Q

I want you to compare it to Exhibit D to your declaration, 4

and my question is the same as my question to you earlier, 5

which is:  Other than the red boxes, does it appear to be 6

the same document that was attached to your declaration 7

and referred to as the PW Grosser plan? 8

Yes. 9 A

THE COURT:  It is admitted with the same limited 10

purpose as the other enlargement. 11

(Whereupon, Defendant's Exhibit AAA was received 12

in evidence.) 13

Sir, I would like you to stand up if it is easier for 14 Q

you.  Do you want to go over to the drawing.  15

(The witness steps down.) 16

The blowup that we provided all the way to the west 17 Q

of parcel C, are you with me? 18

Please point to it so we are on the same page.  19

The western most blowup.  Go down.  20

Right there.  21

Yes, sir.  22

You see we have blown up the vertical lines that 23

run down the border of parcel B and C.  Do you see that? 24

Yes. 25 A
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And can you read these numbers that are depicted in 1 Q

each vertical line? 2

50, 55, 60, 65, 70, 75. 3 A

When you received the document in or about December 4 Q

of 2012, you understood that those were proposed grade 5

lines; is that right, sir? 6

Yes, sir. 7 A

Right. 8 Q

And take a look, and this one we didn't blow up, 9

sir, if you look at the eastern-most red box depicted on 10

the diagram.  11

No, up there.  Right there.  12

We put a circle around it and there is an E-L, 13

equals? 14

Yes. 15 A

What does it equal? 16 Q

56.12. 17 A

And you understood it was a track elevation level; is 18 Q

that right, sir? 19

Track elevation, yes.  20 A

You can take a seat.  Thank you.  21 Q

(Whereupon, at this time there was a pause in 22

the proceedings.) 23

MR. ARONOFF:  Almost done, Judge.  Promise. 24

Turning back to your declaration, paragraph 4(e).  25 Q
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Yes. 1 A

Are you with me? 2 Q

4(e), yes.  3 A

You wrote:  As noted above, it was not until well 4 Q

after the Town filed the instant litigation against the 5

BRT defendants in March 2014 and issued its stop work 6

order that the Town was belatedly provided with the 7

so-called AECOM, A-E-C-O-M, all caps, dated January 2014, 8

and a parenthetical, and then you wrote, which again shows 9

no apparent elevations of the proposed additional track. 10

Do you see that? 11

Yes. 12 A

And that refers to Exhibit C of your declaration?13 Q

I will show you -- 14

THE COURT:  Let's save some time, I believe and 15

I will note that there is elevations on there marking -- 16

MR. ARONOFF:  Elevations of 50 above zero. 17

THE COURT:  If you blow it up, we will see the 18

elevations.  19

MR. CALICA:  Your Honor, that is blown up twice.  20

The document is blown up to a three by five, and the areas 21

in the detail are blown up again by another multiple of 22

five. 23

THE COURT:  Yes. 24

I'm not sure if it matters, in the three by four 25
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you can see elevations, and I'm not sure that it is blown 1

up in this one.  And I believe I have all the facts. 2

MR. ARONOFF:  With that, I have no further 3

questions. 4

THE COURT:  Excellent. 5

Do you want to call your next witness?  6

MR. CALICA:  No, I would like to do redirect, 7

please. 8

THE COURT:  Very brief.  9

10

REDIRECT EXAMINATION11

BY MR. CALICA:  12

Mr. Miner, did Defendant's Exhibit AAA, the PW 13 Q

Grosser plan, say on its face that you have -- and you 14

have a blowup there, that it was a track plan? 15

The plan reports to be a fire safety analysis, and 16 A

there is a sub caption that says overall plan. 17

Does the word "track" appear anywhere in the document 18 Q

as you read it or as you read it today?  19

Not that I see. 20 A

We do know you sent a letter indicating some sort of 21 Q

approval to the Systra J track that was provided to you on 22

June 29th, 2012, and you responded by letter dated July 3, 23

2012; is that right? 24

Yes, I believe the Systra was dated a couple of days 25 A
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before that. 1

And even as to that approval, is it correct that you 2 Q

said it was subject to being provided with a NEPA review? 3

Yes. 4 A

The Town had assumed that any NEPA or other 5

federal regulation and laws would be complied with. 6

All right. 7 Q

When somebody had shown you Exhibit V three 8

months earlier -- actually, it is on April 6th, 2012, you 9

recall that the language was that attached is a concept 10

plan of what we envisioned as of this date.  Please keep 11

in mind that this is truly conceptual. 12

Do you recall having been advised that the 13

document sent to you on April 6th, 2012 was truly 14

conceptual? 15

Yes. 16 A

But the document that was sent to you on June 29, 17 Q

2012, the Systra track plan, that wasn't conceptual, they 18

were asking for actual approval; is that correct? 19

That was my understanding. 20 A

And that was the J track; is that correct?  21 Q

MR. ARONOFF:  Objection to the characterization 22

of what they were asking for. 23

THE COURT:  I will allow it.  24

They were asking to include an actual J track 25 Q
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configuration; is that correct? 1

Yes, consistent with the Systra plan. 2 A

And they said it would be 5,600 feet long; is that 3 Q

correct? 4

Yes. 5 A

And they had said it would follow the natural contour 6 Q

to the south of the property, enter from the west to the 7

east and go up and end in the Long Island Rail Road, and 8

follow the natural contour where the property is 9

approximately 50 to 55 feet; is that correct? 10

I don't think their letter said that.  But in reality 11 A

that is what -- 12

Didn't the cover letter provided to you by Systra say 13 Q

that it was limited regrading? 14

Yes, sir. 15 A

And didn't you follow up with an email saying, please 16 Q

provide me with the justification for the limited 17

regrading? 18

Yes, sir. 19 A

Did you get it? 20 Q

I believe we did in one of these exhibits. 21 A

75 feet on each side of the track.  Is that correct? 22 Q

That is what I asked for.  Altogether it is what we 23 A

agreed to, going back and forth with Mr. Pratt, was 150 24

foot to give him a little flexibility on either side of 25
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the center line of the track. 1

Okay. 2 Q

And on Exhibit CC when you were asked to run the 3

courses of the grading as shown on Jim Pratt's June 21, 4

2012 email to you, with its attached track installation, 5

isn't it correct that you went through the proposed 6

grading on that document, that it showed the grading 7

following the existing contour of the property along the 8

south side, entering in the southwest corner, and at maybe 9

90 or 100 feet, following the contour of the property down 10

to the westerly side, continuing up north and ending at 11

the Long Island Rail Road; is that correct? 12

Generally followed the contour. 13 A

And that is the track installation and grading detail 14 Q

that was provided to you by Mr. Pratt in 2012; is that 15

correct? 16

Correct.  That is the one I approved. 17 A

And did he provide you with anything to show that he 18 Q

was going to excavate this part of the property where 19

there is no track down to the level shown in this 20

photograph? 21

Not to my recollection, no. 22 A

Did he give you anything to show that he was going to 23 Q

excavate this part of the westerly end of the property 24

down to the level shown? 25
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The bigger document shows some excavation, but it 1 A

wasn't approved by the Town. 2

Did he ever tell you, Mr. Pratt, Mr. Kaufman, 3 Q

Mr. Watral, any engineer associated with them, that what 4

they were planning on doing is bringing in excavators, 5

bringing the 100 foot and 90 and 80 foot areas down to 50 6

feet, streaming it on site, excavating and removing the 7

material? 8

No. 9 A

They only had authorization for that 150 feet. 10

Of a J track running along the south, and going up 11 Q

the easterly side and ending at the Long Island Rail Road; 12

is that correct? 13

And close to the expressway. 14 A

And you did not know differently until the Town got 15 Q

the documents in 2014 and began suit, is that correct? 16

Right around 2014.  17 A

MR. CALICA:  Nothing further. 18

THE COURT:  You may step down.  19

(Whereupon, the witness leaves the witness 20

stand.) 21

THE COURT:  Who do you propose to call as the 22

next witness?  23

MR. CALICA:  Mr. Humbert, your Honor. 24

THE COURT:  Call him.  25
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MR. ARONOFF:  Your Honor, since we proposed to 1

put him on as part of our case, I would ask since 2

Mr. Humbert lives in Philadelphia, we can span my cross 3

beyond the scope of the cross so to get him out of the -- 4

off the stand today if possible?  5

THE COURT:  Sure. 6

MR. CALICA:  Just that it would be deemed as his 7

part of the case there. 8

THE COURT:  All right. 9

Please retrieve all the documents there. 10

11

R O B E R T    H U M B E R T,12

             called as a witness, having been first13

             duly sworn, was examined and testified14

             as follows: 15

THE CLERK:  Please state and spell your name for 16

the record.  17

THE WITNESS:  Robert Humbert, H-U-M-B-E-R-T.  18

19

DIRECT EXAMINATION20

BY MR. CALICA:  21

Good afternoon, Mr. Humbert. 22 Q

What is your profession? 23

I am in AECOM, A-E-C-O-M, in the transportation 24 A

business line.  Specifically, I'm in the freight rail 25
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market sector. 1

Are you a licensed professional engineer? 2 Q

I am. 3 A

And in what jurisdiction? 4 Q

Pennsylvania and Virginia. 5 A

What about the State of New York? 6 Q

Not a licensed engineer in New York. 7 A

Does New York recognize licenses in New York State? 8 Q

There is reciprocity. 9 A

Does that mean that you are authorized to sign and 10 Q

certify as a professional engineer licensed elsewhere, 11

plans in New York State? 12

Not in New York State. 13 A

So what does reciprocity include? 14 Q

It means that because I'm licensed in Pennsylvania 15 A

and in Virginia, I have the ability to get a license in 16

the State of New York because of my background. 17

But you haven't done so? 18 Q

No, sir.19 A

Okay.20 Q

Would you look at Exhibit 4 in the binder in 21

front of you? 22

Unfortunately I don't have that binder in front of 23 A

me.24

THE COURT:  You cleaned up too much. 25
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You have Exhibit 4? 1 Q

Yes. 2 A

Do you know what that document is? 3 Q

I believe I do. 4 A

What is it? 5 Q

It is the representation that AECOM developed with 6 A

respect to understanding the principles of the operation 7

and came up with that particular plan. 8

Does it have a date? 9 Q

I believe it is in January, but I cannot read 10 A

anything from it. 11

I will represent to you on a larger copy that it is 12 Q

January 2014. 13

Did you have any role in preparing this 14

document? 15

Yes, I did. 16 A

And what was your role? 17 Q

I was responsible for developing it along with my 18 A

staff. 19

Does the document have a title? 20 Q

Yes. 21 A

I think it reads Lot B and C Base Plan. 22

And what does that mean? 23 Q

We developed a full build-out plan with the idea that 24 A

we would carry it back depending on the staging and the 25
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need for additional capacity.  1

When did you first participate in preparing the 2 Q

document that is now Exhibit 4? 3

I believe we began working under BRT in October of 4 A

2013. 5

 All right.  6 Q

MR. CALICA:  Incidentally, your Honor, I move it 7

in evidence. 8

THE COURT:  So moved. 9

(Whereupon, Plaintiff's Exhibit 4 was received 10

in evidence.) 11

Would it be correct, if you began working on this 12 Q

project in October of 2013, that it wasn't even a gleam in 13

anybody's eye in 2012 when Mr. Miner, as you heard him 14

testify, was presented with a J track plan?  15

MR. ARONOFF:  Now I object. 16

THE COURT:  Can you rephrase that.  A gleam in 17

an eye I don't believe is an engineering art. 18

Did your company have any role in the Brookhaven Rail 19 Q

Terminal in 2012? 20

No. 21 A

When for the first time did you provide any services 22 Q

to the Brookhaven Terminal? 23

We started in October of 2014 (sic). 24 A

So it would be correct that if Mr. Miner was provided 25 Q
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with any track plans, site plans, overview plans, fire 1

safety plans, Systra track plans in 2012, that had nothing 2

to do with AECOM; is that correct? 3

AECOM did not provide those plans. 4 A

All right. 5 Q

Let me ask you this, sir:  6

In addition to yourself, were you assisted by 7

any professional engineers licensed in the State of New 8

York? 9

No, sir. 10 A

Assuming that one would actually want to construct a 11 Q

railway on the 93 acre parcel, would it be necessary for 12

there to be a licensed plan by a New York State engineer? 13

Typically the site plan has to be signed and sealed 14 A

by a New York professional engineer.  It can be assisted 15

by track design that is not necessarily signed and sealed.  16

We do plenty of work that is not signed and sealed for 17

many clients. 18

Who is the New York State licensed engineer that you 19 Q

are associating with for purposes of designing this track? 20

When we get to that stage I can let you know.  We are 21 A

not at that stage right now.  It is a conceptual operation 22

design plan. 23

And are you assisted by any other professional 24 Q

engineers who are not licensed in New York? 25
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We have a full contingent of licensed engineers in 1 A

the State of New York, sir. 2

On this project, are you being assisted by any New 3 Q

York State licensed engineer? 4

We have the ability to call them as we need them. 5 A

My question, sir, is:  From the time you started in 6 Q

October 2013 until today, have you been assisted in 7

formulating what is now Exhibit 4 in evidence, the B and C 8

plan, by any New York State licensed professional 9

engineer? 10

No, sir. 11 A

And what about a -- any geologist or hydrogeologist? 12 Q

No, sir. 13 A

And do you know an individual known as Nelson Abrams? 14 Q

Yes. 15 A

Who is Nelson Abrams? 16 Q

He works at AECOM and he is involved in the project.  17 A

To be honest with you, I only met him once. 18

So he didn't provide any assistance with -- to you in 19 Q

connection with formulating lot B and C; is that correct? 20

No, sir. 21 A

And when Mr. Abrams filed a declaration in this case, 22 Q

would you agree that he was providing litigation 23

assistance to the case but he was not providing track 24

design services to BRT?  25
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I'm not sure.  You have to ask that again. 1 A

Let me read the first sentence of the declaration 2 Q

into the record, and I will ask the Court to judicially 3

notice it.  4

Mr. Nelson's declaration?  5 A

Correct. 6 Q

Filed April 30, 2014.  7

I am a certified professional geologist and 8

senior project manager at AECOM USA.  AECOM had been 9

retained to advise and assist Foley and Lardner LLP in 10

connection with the above captioned litigation as it 11

relates to the ongoing and planned construction and 12

development activities at the Brookhaven Rail Terminal 13

site. 14

Did you review that? 15

I have seen it, but I have not reviewed it. 16 A

Mr. Abrams doesn't work for you on this project? 17 Q

No. 18 A

So he only works for BRT lawyers as the declaration 19 Q

says?  20

THE COURT:  I got it. 21

Are there any geological considerations as you know, 22 Q

sir, as a licensed professional engineer in several 23

jurisdictions, that are impacted by the type of excavation 24

and regrading and alteration of grades of this property? 25
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I did not consider that within my purview.  I was 1 A

hired to look at a train operation and develop a concept 2

plan.  That was the objective. 3

All right. 4 Q

Were you in court today when Stephanie Davis 5

testified? 6

Yes.7 A

And you read her declaration in this lawsuit? 8 Q

Yes, I have. 9 A

But at the time you were involved in formulating this 10 Q

track plan, did you know what sole source aquifers were? 11

As of today, yes. 12 A

No. 13 Q

When you were designing the track plan, 14

Exhibit 4, between October 2013 and the time it was dated, 15

January 2014, did you know what sole source aquifers were? 16

It is in part of what my consideration was. 17 A

Do I know what sole source aquifers are?  I'm an 18

engineer, yes, I do.  My responsibility was to take the 19

objectives of the operation and achieve a concept plan 20

that met those objectives. 21

Did you know what a hydrological zone three was? 22 Q

No, I did not. 23 A

Did you know a location of the Upper Glacial aquifer 24 Q

beneath this site between October 2013 and January 2014? 25
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No, sir, I did not. 1 A

So then you gave no consideration, is it correct, to 2 Q

any impact on the Glacial aquifer or any other aquifer as 3

a result of any of the excavation grading and track design 4

functions you performed, correct? 5

I developed a concept plan that met the operational 6 A

objectives. 7

And what was the operational objection -- objectives? 8 Q

I can go through them.  There are a number in my 9 A

declaration.  Do you wish me to do so?  10

Was it to achieve a uniform level of 50 feet so that 11 Q

the westerly side of the site that has been -- had an 12

original elevation of 100 feet aligns with the close to 50 13

foot elevation, natural elevation, at the east end of the 14

site? 15

Absolutely not.  Never considered. 16 A

Then referring to your declaration, what were your 17 Q

considerations? 18

The train that can be received at this site is 19 A

limited by 35 cars.  To do so, it is important that we 20

receive that train off the Long Island Rail Road in its 21

totality. 22

So the first 2,500 feet of track that is 23

proposed is considered an arrival track, bringing the 24

track off of the Long Island Rail Road and having it 25
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completely away from the Long Island Rail Road and not 1

disrupting their operation. 2

The track has two other tracks in that same 3

slope area coming down the grade.  One is a departing 4

track, the other is a runner track.  That runner track is 5

kept free so power can move between one track and another 6

independently. 7

The departure track is one where the cars that 8

are ready for outbound moves to the Long Island Rail Road 9

can be built up such that power released from the inbound 10

can use the runner track and hook on to the head end of 11

the cars sitting on the departure track for an outbound 12

movement.  That is objective number one.  13

Objective number two is to create a condition 14

that allows the plant to digest the cars that have been 15

just received. 16

So there are a number of support staging tracks 17

that allow the 35 cars to be broken out into digestible 18

blocks for delivery to a number of different locations 19

from the C line. 20

The third element is the industry tracks 21

themselves within C line -- C lot are identified, 22

depending what the actual site development is or what the 23

customer is, to identify those as industry tracks where 24

those blocks would be delivered to that industry and 25
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material would be off-loaded from that. 1

The next objective is to allow for C to collect 2

blocks and bring those blocks over to lot A for delivery 3

to lot A.  That way, again, we have a situation where none 4

of the tracks are -- for the Long Island Rail Road are 5

disturbed because we already had the full 35 cars. 6

The final element is how to get those lots in 7

lot C in that staging lot to lot D, which would 8

necessitate going underneath the Long Island Rail Road. 9

That is the track objectives.  There are also 10

some roadway objectives. 11

Let me ask you this:  At the time you formulated the 12 Q

plan, did BRT own parcel D? 13

You know, I don't know the answer to that -- to make 14 A

sure lot D was taken into consideration. 15

Do they own or control lot D today? 16 Q

I don't know.  I don't think they do. 17 A

So what you are saying is that one of your 18 Q

engineering considerations was to design parcels B and C 19

so that you could extend track onto parcel B that is not 20

owned by BRT when you designed the track and isn't even 21

owned by BRT while you are testifying here today; is that 22

correct? 23

It is my understanding that parcel B and C were under 24 A

their control.  Parcel D was out there as potential 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Humbert-Direct/Calica

207

business.  And as such we want to make sure that what you 1

are designing initially ultimately can accommodate a 2

future expansion of a business, which is a good business 3

decision. 4

And what about parcel E or parcel F?  5 Q

THE COURT:  Counsel, move ahead. 6

Let me ask you this, sir. 7 Q

Was your track designed to accommodate -- design 8

designed to accommodate any buildings or structures? 9

 I believe we identified three large boxes as our 10 A

goal.  Primarily it was a generic plan to address whatever 11

it might be.  We had the ability to identify or tweak the 12

alignment to match that. 13

Do you know if there are any building places or three 14 Q

or four or even one building on parcel B or C formulated 15

by Brookhaven? 16

We did meet with one particular developer that was 17 A

looking at a refrigerated warehouse and he gave us 18

dimensions for us to use as a template.  And we used that 19

as a template. 20

And where on the site would this refrigerated 21 Q

warehouse be? 22

It hadn't been actually identified.  It was either on 23 A

the east or west side of the lot. 24

It could have been on the east side?25 Q
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It could have been east or west side.  Those were the 1 A

two longest sections. 2

Has anybody identified any proposed occupants, 3 Q

purchasers or tenants on buildings lot B or C?4

Not within my purview. 5 A

Anybody identified any potential customers for the 6 Q

track and building on the tracks of B and C who would like 7

to have material delivered to the site or shipped out of 8

the site? 9

Again, not within my purview once again. 10 A

Is it a correct summary, sir, that you designed a 11 Q

track plan starting in October 2013, completing in January 12

of 2014, without the assistance of any New York State 13

licensed engineer, without any geologist, without any 14

consideration of the aquifer or ground water 15

considerations of -- to accommodate buildings that aren't 16

designed for users that insofar as you know do not exist 17

as of the present time; is that correct, sir? 18

I don't believe you mentioned completed the design?  19 A

Is that what you said. 20

Completed the track design you said.  21 Q

No, sir. 22 A

Well, you completed -- what is this, a concept? 23 Q

A design concept, yes, sir. 24 A

I see. 25 Q
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So for this design concept, your client is now 1

removing, according to one of the documents in evidence, 2

two and a half million cubic yards of sand material, 3

excavating for proposed tracks in areas 100 feet, 90 feet, 4

80 feet, 70 feet, the majority of the site, excavating it 5

down to 50 feet for a track that you are telling me, sir, 6

is a concept? 7

Every design goes through phases.  It begins with a 8 A

desk top and then proceeds through a concept.  That 9

concept is used as a basis for design.  It goes through 10

preliminary and final design.  It is a part of a design 11

process, by no means complete.  Consideration for other 12

elements come in as we progress through understanding what 13

we want to do. 14

Isn't it a fact, sir, that your client is excavating, 15 Q

removing material, grading now for a track designed by 16

your company, AECOM, that you just told his Honor is a 17

concept? 18

It is a concept design used as a basis for design.  19 A

Whether there was sand there or whether there 20

was no sand there, we would still be presented the same 21

option. 22

Do you think it is fair for an engineering practice 23 Q

to alter the entirety of the site, to remove the native 24

soils, to change the grades by 50 feet along the entire 25
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west side for a concept track plan for undesigned 1

buildings, for unidentified users?  Is that consistent 2

with your idea of good railroad engineering practice? 3

I think it is prudent engineering to understand 4 A

exactly what you want the picture in the puzzle box to 5

look like and then to set steps towards achieving that. 6

So this identifies what it is that we need, and 7

then we have to go through the necessary processes in 8

order to figure out what else needs to be done and 9

accommodate it. 10

One of the processes is removing native sand and 11 Q

selling them; is that right? 12

I don't know what that means. 13 A

Well, do you know where the sand that is being 14 Q

excavated on the site is being stored on-site -- being 15

stored on-site or removed and sold to purchasers off-site?  16

MR. ARONOFF:  This is not an appropriate witness 17

to do this with. 18

THE COURT:  If he knows. 19

Do you know?  20

THE WITNESS:  No. 21

Do you know whether it is being screened on site? 22 Q

Obviously I have been out to the site so I have seen 23 A

the screening going on, yes, so I know that. 24

Does the screen contribute in any way either towards 25 Q
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the design or the eventual construction of the track along 1

the lines shown on Exhibit 4? 2

Again, counsel, iyt yoo
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So would it be correct that any of the current tweaks 1 Q

would basically show the track in the same O track 2

configuration that is shown on Exhibit 4? 3

Absolutely. 4 A

Now, what relationship, if any, does AECOM have to 5 Q

Sidney Bowne, B-O-W-N-E, the engineers that prepared the 6

grading plan for BRT? 7

To my knowledge, none. 8 A

So you didn't consult with them and they didn't 9 Q

consult with you; is that correct? 10

The extent of my relationship with Bowne was to get 11 A

information from them insofar as grade and elevations are 12

concerned. 13

Let me ask you this, sir:  Do you know whether the 14 Q

Bowne firm is doing any work on track design?  15

Only from a standpoint that I have seen exhibits that 16 A

have Bowne's name on it with some tracks shown. 17

Do you know from your own professional track 18 Q

engineering activities on behalf of BRT whether it is 19

AECOM or Bowne who is preparing the track design, 20

conceptual or proposed, for parcels B and C? 21

It is my understanding it is AECOM who is doing the 22 A

track design. 23

And your company was hired in October 2013; is that 24 Q

correct? 25
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Yes, that's correct. 1 A

And so it is correct then that the Town could not 2 Q

have been apprised of any track design for an O track that 3

had any track engineering design at any time prior to 4

October 2013 when AECOM came on board; is that correct, 5

sir?  6

MR. ARONOFF:  Objection. 7

THE COURT:  How is he supposed to know?  8

Sir, have you seen any Bowne engineering work 9 Q

identifying track design on parcel B and C? 10

I have seen exhibits with it shown in there.  That is 11 A

the extent of my relationship with Bowne. 12

But you have considered those exhibits you have seen 13 Q

a design or engineering of tracks? 14

They certainly show the general principles of track 15 A

design being followed, yes, sir. 16

Insofar as AECOM is concerned, did you acknowledge -- 17 Q

do you acknowledge, sir, that the Town would not have 18

learned anything of the track design plans of BRT that 19

involve any design by AECOM at any time prior to October 20

2013?  21

It is my opinion that based on the research that we 22 A

did when we were looking on doing -- putting the 23

conceptual plans together in the design mode that we were 24

looking at previous drawings that showed this O that we 25
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have been referring to, loop, as well as the J loop, as 1

well as double track.  So there has been a number of 2

different alignment configurations that have been going on 3

prior to AECOM being involved. 4

Let me try to simplify. 5 Q

AECOM is the only engineering firm designing 6

conceptual proposed track by BRP; is that correct?  7

Certainly my hope. 8 A

You came on board October of 2013? 9 Q

Yes, I did. 10 A

And there was no formulations of any track design by 11 Q

AECOM, or any of its staff, or any of your associates, 12

prior to October 2013; is that correct? 13

That's correct. 14 A

Would you agree, sir, that the Town could not have 15 Q

learned of any track designs originated with AECOM at any 16

time prior to October -- 17

THE COURT:  I will take that as background.  18

MR. CALICA:  I have nothing further.  19

THE COURT:  We will take a brief break while we 20

charge the batteries here.  21

22

          (Whereupon, a recess was taken.)23

24

25
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THE COURT:  Counsel, before you begin your 1

hybrid cross and direct examination, I have a few 2

questions. 3

Remember you are still under oath. 4

Based on the plan that you prepared, calling it 5

a plan loosely -- is that what you would call it, a plan?  6

THE WITNESS:  Yes. 7

THE COURT:  Based on a plan of that level, and 8

you have been describing how it was preliminary and so 9

forth, would you expect a reasonable client to begin 10

construction based on that plan?  11

THE WITNESS:  Your Honor, we had the experience 12

where we develop a plan of that sort that is actually used 13

to go to construction. 14

Again, it depends on the client, but we had 15

clients that have gone forward with construction and 16

getting bids with plans of that sort. 17

THE COURT:  Do you think it is a good idea?  18

THE WITNESS:  It depends on the circumstances 19

surrounding it, there are times I believe it is a good 20

plan.  But it is economically a good idea from a 21

standpoint of not having a protracted construction.  You 22

can shorten the timeframe associated with that, and as 23

long as we have the proper supervision, it can be 24

accomplished in a proper and sufficient manner. 25
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THE COURT:  You have been here all day with us?  1

THE WITNESS:  Yes. 2

THE COURT:  You have seen Exhibit B and B-1 and 3

the big pictures; is that right?4

THE WITNESS:  Yes. 5

THE COURT:  And does the construction of your 6

plan require clearing, grading and grubbing, I believe the 7

other word was used, to this magnitude?  Or could it have 8

been done different?  9

THE WITNESS:  It probably could have been done 10

more surgically associated with following the plan to the 11

letter of the law. 12

THE COURT:  For example, you could clear 150 or 13

75 foot swath in the direction of the O; is that fair?14

THE WITNESS:  Yes. 15

THE COURT:  And the last question, since you are 16

the railroad engineer and you should know, the whole 17

notion of grading the track downward 1.25 percent slope, 18

is that an ideal design for a railroad?  Is it better from 19

a railroad engineer perspective to have a level track, 20

with respect to the safety issues and things like that?  21

THE WITNESS:  In an ideal world everything is 22

better if level.  In this case the criteria we were using 23

was actually a 1.5 maximum grade, which makes for an 24

efficient operation. 25
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Quite frankly, we develop things in processes.  1

We develop the operating plan, regardless of what the 2

vertical looks like first initially.  And then we overlay 3

that vertical on what the constraints of the property are.  4

As long as the constraints, like degree of 5

curve, grades, as long as you can achieve that plan within 6

those design criteria, then you have a successful project. 7

THE COURT:  Would it have been from an 8

engineering perspective feasible to increase the grade in 9

the lower area of the property to create a lower track?  10

THE WITNESS:  Not to achieve the objectives. 11

THE COURT:  The objective in parcel B?  12

THE WITNESS:  One objective. 13

The other is that at the north end we were going 14

to tie in to the Long Island Expressway service road.  15

That is about 53 to 52, that elevation. 16

There is also the track going around the loop.  17

There are dimensions that are very important.  The only 18

two tangent sections in that loop that you can effectively 19

change the section -- direction of the train in various 20

tracks, in doing so we have to maintain the tangents to 21

get cross-overs and turn-outs so I can take a train from 22

the inside loop to the outside loop. 23

Specifically if I was taking a train I just 24

received, taking it apart, cutting cars or a block of cars 25
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into the support facility, from the support facility I may 1

take it to the runner track which is open to take it over 2

to lot A. 3

So those considerations are more important, 4

quite frankly, as long as we are able to establish those 5

tangent sections and keep the loop at no greater than 6

somewhere -- I think our desire was -- desired curvature 7

was 11 degree 30 minutes and the maximum curvature was 12 8

degree 30 minutes, which is within the principles of 9

railroad engineering. 10

Then we are in good shape.  But to do that, 11

though, there was another element that came into play in 12

that we needed a roadway access as well. 13

We spoke to the track objectives, but there is 14

also roadway objectives.  One was the access onto the 15

service road, and you mentioned it earlier, there was the 16

recharge basin.  We needed enough room between the tracks 17

and the recharge basin to afford us an access road between 18

the two. 19

The objective here again is not to have a 20

conflict between the track operation and the roadway 21

operation. 22

So the part of the O that is exposed is where 23

the roadway comes in. 24

THE COURT:  When did you first learn that 25
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construction in the sense of clearing, grading and 1

grubbing had begun in connection with your plan?  2

THE WITNESS:  I have seen area photographs, so I 3

knew from the aerial photographs when something was 4

underway. 5

THE COURT:  When did you see that?  6

THE WITNESS:  It was probably in early November.  7

We started in October.  But I probably didn't see anything 8

until then. 9

THE COURT:  Is it fair to say that that 10

construction had begun before you designed your plan?  11

THE WITNESS:  There was work going on at the 12

site before I started my plan. 13

THE COURT:  Counsel.  14

MR. ARONOFF:  The first thing I wanted to do is 15

to have Mr. Humbert qualified as a railway engineering 16

expert. 17

THE COURT:  I think we are good. 18

MR. ARONOFF:  Do you want me to mark the CV so 19

it is part of the record?  20

THE COURT:  It is entirely up to you.  21

22

23

24

25
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CROSS-EXAMINATION1

BY MR. ARONOFF:  2

Now that you have been admitted as a railway 3 Q

engineering expert, I want your conclusion on the record 4

as well. 5

Is it your expert conclusion that the conceptual 6

track design put in for the BRT expansion was designed 7

based upon sound engineering concepts and principles? 8

Yes, it was. 9 A

Now, you talked a lot on the record about the 10 Q

operational objectives communicated to you by the client 11

when you started working in October of 2013? 12

Yes. 13 A

I want to show you a document that memorializes that 14 Q

so we have it as part of the record as well.  15

MR. CALICA:  Can I have Exhibit CCCC.16

THE COURT:  I will need that one as well.  17

(Handed to the Court.) 18

THE COURT:  You may proceed. 19

Do you have it in front of you, sir? 20 Q

Yes, I do. 21 A

Would you tell the Judge what it is.  22 Q

After we have been retained by BRT to begin looking 23 A

into the operation as was currently appeared to be 24

designed on the previous drawings, we put forth a work in 25
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session that established some of the elements that we felt 1

were important with respect to going forward.  Operating 2

parameters were one.  You can see a series of issues that 3

we understood to be true as part of the operating 4

parameters.  5

The design criteria we developed to achieve the 6

necessary proper design regardless of what the actual 7

situation presented itself with. 8

We also took into consideration some of the 9

general warehouse layouts.  It was a generic drawing but 10

it had some elements we needed to follow with respect to 11

the location and sizing of the warehouse. 12

You can also see the general warehouse facility 13

layout that was presented by a potential client, a 14

customer of BRT's that we utilized to help size our 15

facility. 16

As you can see, the typical cross-section in 17

lot B, frankly it could have been in lot C as well, the 18

general relationship between the top of rail and the 19

roadway systems. 20

To be clear, this is a document that was prepared by 21 Q

AECOM? 22

That's correct. 23 A

And it was prepared shortly after you were retained 24 Q

by BRT? 25
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That is also correct. 1 A

Does it memorialize the criteria that you just 2 Q

described? 3

Yes, it does. 4 A

MR. ARONOFF:  I would move to admit it in 5

evidence.  6

MR. CALICA:  Your Honor, I believe it is 7

hearsay.  It is self-serving. 8

THE COURT:  I will allow it. 9

(Whereupon, Defendant's Exhibit CCCC was 10

received in evidence.) 11

Now, I wanted to turn your attention to the fourth 12 Q

page in.  The pages are not numbered, the page that reads, 13

Brookhaven Rail Terminal Site Operating Parameters.  14

Do you see that? 15

Yes, I do. 16 A

And are those the operational objectives you 17 Q

described earlier? 18

The parameters, not necessarily the objectives.  19 A

Okay. 20 Q

With respect to the operational objectives, 21

Mr. Humbert, did you design your conceptual track design 22

plan in accordance with the operational objectives that 23

were communicated to you by the client that you testified 24

about earlier? 25
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Yes, I did. 1 A

I don't want to go over ground we covered already -- 2 Q

MR. ARONOFF:  I think it would be helpful to 3

explain the operational objectives quickly again, by 4

pointing to the exhibit so you can see exactly what he is 5

talking about. 6

THE COURT:  Okay.  7

MR. ARONOFF:  I will borrow my friend's 8

demonstrative if it is okay by having the witness explain 9

by pointing to the exhibit himself -- 10

THE COURT:  Okay with me. 11

MR. CALICA:  The only problem is he testified it 12

is Bowne's grading plan and not this company's track plan. 13

MR. ARONOFF:  I only want him to show where on 14

the property it is happening. 15

THE COURT:  If it is helpful to explain your 16

testimony, you can.  17

MR. ARONOFF:  May I use the pointer?  18

THE COURT:  Sure.  19

In connection to the Long Island Rail Road which is 20 A

here, the tracks come off the Long Island Rail Road.  21

There is a single track that is shown here.  We have three 22

tracks in the ultimate build-out. 23

Once you reach this location here, the tangent 24

that I mentioned earlier, is where your cross-overs occur 25
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and where the lead getting down to D occurs. 1

By the time you reach this elevation, it would 2

be elevation 50 or thereabouts.  You would continue around 3

with additional trackage that helped you store or stage 4

cars to the correct area.  Again, it is in the portion 5

here where you have tangent of about five to six hundred 6

feet.  You have cross-overs and turn-outs allowing you to 7

get into some of the industry tracks, as well as to run 8

around cars that are staged within the configuration 9

itself.  10

This is the area we would need to make sure that 11

we have sufficient room to get between the track 12

configuration and the recharge basin. 13

Coming around here, we have the support 14

facilities with a track that extends beyond the rest of 15

the track so that the power that brings in anything can be 16

released and it should have what you call a pull move by 17

the locomotive as opposed to a push move by the 18

locomotive. 19

THE COURT:  Do you still have CCCC in front of 20

you?  21

THE WITNESS:  I do. 22

THE COURT:  Look at page 2 by way of example.  23

It is a drawing of the O shaped track.  Do you 24

see that?  25
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THE WITNESS:  Yes. 1

THE COURT:  Did you draw this or were you 2

presented with this?  3

THE WITNESS:  We drew this.  We prepared this 4

document. 5

THE COURT:  I wasn't sure.  It has BRT on it.  6

THE WITNESS:  This was the PowerPoint 7

presentation we prepared to present in a work session. 8

Please continue explaining the operational 9 Q

objectives, please.  10

As you see there is a gap in the location here where 11 A

the track ends.  This track is on a grade coming on down.  12

This allows for an unimpeded operation for truck traffic 13

to get into the inside of the oval where presumably there 14

would be rail service facilities located so there would 15

not be any conflict. 16

This location from here to here are acceptable 17

from what I understand for access by trucks into this 18

site. 19

As I mentioned to you before, it was an 20

elevation before. 21

The reason elevation 50 becomes more important 22

other than the two points I presented here plus the tie 23

ins to the Long Island Rail Road is also the need to get 24

underneath the Long Island Rail Road with the appropriate 25
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clearance. 1

As I mentioned before, a grade of 1.5 percent, 2

allows you 15 feet in a thousand. 3

So taking that into consideration gives you a 4

kind of understanding of how much distance is needed to 5

achieve a grade separation of whatever is necessary. 6

So if you wanted 30 feet, you would have to go 7

2,000 feet in order to achieve that 30 feet, and so on. 8

And just to amplify that point, would you show the 9 Q

Court where parcel B is located? 10

Down there (indicating). 11 A

Where is the Long Island Rail Road running? 12 Q

Here (indicating). 13 A

Where is the track going to ultimately be connected 14 Q

to parcel B?  15

Here (indicating). 16 A

Do you know, sir, the approximate level of elevation 17 Q

of the Long Island Rail Road, top of the rail for the 18

connection -- where the connection occurs to parcel B? 19

Yes, I do. 20 A

And what is that? 21 Q

Elevation 69 and change. 22 A

And in order to make that connection you would have 23 Q

to do what, sir? 24

In order to accommodate a rail movement under the 25 A
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Long Island Rail Road, we would need to take into 1

consideration the roadbed of the Long Island Rail Road, 2

the support members or structural members associated with 3

holding up the Long Island Rail Road, and the clearance 4

level that is used in -- throughout North America at this 5

point in time, which is 21 foot, that allows for double 6

stack containers.  And that equivalent is about 28 feet 7

from top of rail to top of rail, which would necessitate 8

that we bow in the 40, 41 foot top of rail elevation 9

within the Long Island Rail Road. 10

In order to do that, let's go back to the 11

thousand feet, gaining 15 feet and a thousand, we were at 12

50, and another ten feet, so it means I need 700 or 650 13

feet in order to achieve that.  14

The further I move that back, the more difficult 15

it becomes to make that connection. 16

And would you tell the Court anything about the 17 Q

natural topography of this particular site that may have 18

impacted the conceptual design plan.19

One of the benefits of the site is some 40, almost 45 20 A

percent of the site is in that 55, 50 to 55 foot range.  21

And it is important by virtue of the fact that these were 22

tie-in points for the roadway access as well as it allows 23

us to make the move underneath the Long Island Rail Road. 24

Are you familiar with an acronym AREMA, A-R-E-M-A? 25 Q
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Yes. 1 A

What is it? 2 Q

American Railway Engineering and Maintenance of Way 3 A

Association. 4

What is AREMA? 5 Q

It is a national organization -- actually 6 A

international organization at this point, that brings 7

together the railroads or short lines and class ones into 8

one body and is -- it generated every year a list of 9

standards that is fairly comprehensive, and it is used 10

by -- there is a standard reference used by railroad 11

engineering. 12

Is that something you kept up with over the years? 13 Q

Yes, we have. 14 A

And did you design the conceptual track in accordance 15 Q

with AREMA guidelines? 16

Yes, we did. 17 A

I would like to show you what is marked as 18 Q

Exhibit TT.  19

(Handed to the witness.) 20

Explain this document.  21 Q

It represents in the pink shaded area an elevation 22 A

that is 55 or less as shown in pink in the areas of the B 23

lot and the C lot.  In combination, if you were to add the 24

two and divide by the total B and C lot it would come to 25
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44, a little less than 45 percent. 1

Did you create this document? 2 Q

Yes, I did. 3 A

MR. ARONOFF:  Move to admit it in evidence.  4

MR. CALICA:  No objection. 5

THE COURT:  Admitted. 6

(Whereupon, Defendant's Exhibit TT was received 7

in evidence.) 8

We talked about how the natural topography in much of 9 Q

the site is in a 50 to 55 feet above sea level range? 10

Yes. 11 A

And the western boundary of the loop is a higher 12 Q

elevation, isn't it? 13

Yes. 14 A

Are there any engineering reasons why you deemed it 15 Q

important to have that area of the spur track at a 50 foot 16

elevation and not higher? 17

Yes. 18 A

I think we talked mainly about the entrance and 19

gaining access to that 50 foot elevation, and having that 20

50 foot elevation provide us the access to the D lot. 21

As we go around in that 50 foot elevation, we 22

are now beginning to utilize this area here to store 23

blocks of cars for remarshaling and redistribution either 24

to the D lot or to the C lot. 25
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It is extremely important that there is no grade 1

on those tracks, as those cars have to roll, so those 2

tracks are designed to be flat. 3

What would be happening operationally to tighten the 4 Q

curve, if you were to bring the western boundary of the 5

spur track towards the east so as not to disturb as much 6

of the natural topography? 7

Again, going back to the design criteria.  If these 8 A

curves we are already maxing out on those curves, so it 9

would be very imprudent to increase those curves beyond 10

what we increased them to right now. 11

THE COURT:  I'm sorry, meaning what?  The cars 12

will fall off the tracks?  13

THE WITNESS:  They would derail. 14

Mr. Humbert, were you ever asked by the client to 15 Q

design a conceptual -- to create a conceptual track design 16

plan that maximized the amount of sand that can be removed 17

from the property? 18

Absolutely not. 19 A

And with the amount of sand that can be removed from 20 Q

the property, in all considerations to you in coming up 21

with your conceptual design plan? 22

Absolutely not.  23 A

MR. ARONOFF:  The last thing I wanted to do, 24

Judge, is put his report in evidence, the declaration he 25
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submitted.  We have it as Exhibit O.  1

MR. CALICA:  I think he should testify to it, 2

your Honor.  But if you are convenient having it -- 3

THE COURT:  I will admit it over objection.  4

MR. ARONOFF:  No further questions.5

THE COURT:  Counsel, any brief, brief follow-up?  6

MR. CALICA:  Yes.  7

8

REDIRECT EXAMINATION9

BY MR. CALICA:  10

Mr. Humbert, even the conceptual O track design that 11 Q

your company formulated for conceptual purposes is a dead 12

end; is that correct? 13

They call it a stub end.  It doesn't allow for 14 A

progressive moves.  Is that your point?  15

Yes.  16 Q

It doesn't allow for progressive moves. 17 A

So flow around the O design and reconnecting it at 18 Q

the south end is not one of the goals of this conceptual 19

track design; is that correct? 20

Absolutely not. 21 A

All right. 22 Q

If I can direct your attention again to the 23

Systra Engineering, Exhibit 1 in the binder in front of 24

you, isn't it a fact, sir, that the Systra J track design 25
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does contemplate or make provision for a potential future 1

connection of the track to the track on parcel B? 2

In my opinion it does not do -- it does not provide 3 A

for a proper design. 4

It does attempt to do so; is that correct? 5 Q

It attempts to, but if you look at the configuration 6 A

that you see here, the maximum that they can switch into a 7

D lot at any one time, the maximum they could switch into 8

D lot, and it would be a push move where the engine would 9

be behind all of the cars, would be somewhere in the order 10

of eleven or twelve cars at any one time. 11

So your design has better future access to parcel B 12 Q

that your client doesn't own and has no contract to 13

acquire? 14

My concept design basis provides for a much more 15 A

efficient operation than one that would be -- that would 16

be well to follow, yes. 17

You testified that no representative of BRT ever 18 Q

asked your company to design the track plan so as to 19

maximize the amount of fill; is that correct? 20

That is correct. 21 A

Would you look at Exhibit 20 in the binder in front 22 Q

of you, and if it is not in evidence I will offer it at 23

this time.  24

MR. CALICA:  Those are the documents that were 25

HARRY RAPAPORT, CERTIFIED REALTIME REPORTER

OFFICIAL COURT REPORTER

Humbert-Redirect/Calica

235

the subject of our discovery conference and ruling last 1

Friday, your Honor.  Those are the emails exchanged 2

between an engineer, Lawrence Kuo, K-U-O, of Bowne, and 3

Dan Miller, a chief financial officer of the affiliate of 4

BRT. 5

THE COURT:  Any objection to it coming in 6

evidence?  7

MR. ARONOFF:  No objection. 8

(Whereupon, Plaintiff's Exhibit 20 was received 9

in evidence.) 10

Have you ever seen those emails before? 11 Q

I don't believe I have seen this email. 12 A

Let me direct your attention to Mr. Miller's 13 Q

July 12th, 2010 email to Bowne.14

Is that included in this?  15 A

Yes, the bottom of the first page of Exhibit 20.  16 Q

Yes. 17 A

Late in the day, and I may be reading incorrectly.  18 Q

Larry, pursuant to our closing documents, I will 19

actually need you to provide a calculation of estimated 20

volume on parcel C and, all caps, parcel B, rather than 21

parcel C as I originally request.  22

Do you see that email? 23

Yes, I do. 24 A

And do you see the third page is a schedule of the 25 Q
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amount, the net amount of fill that will be removed from 1

parcel B and from parcel C? 2

Yes, I see the schedule. 3 A

Okay. 4 Q

And how much net is proposed to be removed from 5

parcel C under that calculation in cubic yards? 6

I'm not sure I understand your question, sir. 7 A

Does that calculation show the amount of material 8 Q

that is going to be removed from parcel C?  9

MR. ARONOFF:  Judge, I object.  Mr. Miller will 10

take the stand tomorrow, and he is the one responsible for 11

this document.12

THE COURT:  If you can answer.  13

THE WITNESS:  It shows there is a net of a 14

million so cubic yards. 15

A million, so you mean 1,346,074; is that correct? 16 Q

Yes, under parcel C. 17 A

So the "so" is more than -- 18 Q

THE COURT:  Objection sustained. 19

And then on parcel B, isn't there an additional 20 Q

removal of 1,159,759 cubic yards?  21

THE WITNESS:  Your Honor, I'm being asked to 22

speak to something that I have no knowledge of, nor was I 23

involved in the development. 24

THE COURT:  Are you familiar with this type of 25
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calculation being done on this type of project?1

THE WITNESS:  Yes. 2

THE COURT:  And what the purpose of the 3

calculation?  4

THE WITNESS:  You approach projects from a 5

number of different vantage points; some you look to 6

balance cuts and fills, and you do that from an economic 7

standpoint. 8

I suspect where counsel is going is to show that 9

there is a significant amount of excavation here. 10

THE COURT:  Don't worry where he is going.  Just 11

answer my question, which you did. 12

It is a net suggestion that that is what we are 13

getting rid of?  14

THE WITNESS:  That is what would be considered 15

surplus material. 16

THE COURT:  Which can be sold?  17

THE WITNESS:  It certainly can be sold. 18

I will tell you regardless of whether this was 19

mud or whether it was sand, there would be no difference 20

in the presentation of my operational design.  21

Just to wrap this up, Mr. Humbert, you said that the 22 Q

client didn't ask you to factor into your design the 23

amount of material to be removed from the site which you 24

said could be sold. 25
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W o uld  yo u  agree  lo ok ing  a t E xh ib it 20  th a t w ha t 1

M r. M ille r d id  is  h e  asked  B ow ne  in itia lly  to  say  h o w  m u ch  2

ca n  w e  rem ove  from  pa rce l C , and  he  ca m e back  a n d  sa id , 3

yo u  know  som eth ing , g ive  m e  a  ca lcu la tion  e stim a ted  on  4

pa rce l C  a nd  pa rce l B  ra the r th an  pa rce l C  on ly?  5

 T H E  C O U R T :  O b jec tio n  sus ta in e d .  6

You  ca n  a rg u e  to  m e  la te r.  7

M R . C A L IC A :  A ll r igh t.8

I h ave  no  fu rthe r qu e stio ns  o f th e  w itn ess , 9

thank  yo u . 10

T H E  C O U R T :  V e ry good . 11

You  m a y s tep  d o w n .  12

(W he reupon , th e  w itness  le aves  the  w itn ess  13

s tand.) 14

T H E  C O U R T :  W e  w ill s to p  he re  fo r today . 15

N o w , I w an t to  ta lk  m o re  abou t schedu ling .  A nd  16

the re  is  so m e th ing  I neg lec ted  to  th in k  a b o u t o n  F rid ay . 17

You  ca n  com e in  to m o rrow , and  I can  on ly  g ive  18

yo u  the  m orn in g .  W e w ill s ta rt a t 9 :30  and  I can  on ly 19

g ive  you  to  lunch  tim e .  20

M R . A R O N O F F :  W e a re  bo th  unava ilab le  on  21

W e dnesday . 22

T H E  C O U R T :  O kay . 23

T o m o rrow , can  yo u  be  d o n e  in  th e  m o rn in g?   24

(C ounse l con fe r.) 25
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M R . C A L IC A :  Judge , I jus t go t th e  p h o tog raphs  1

tha t w e re  taken  because  th ey  w ere  no t in  a  copy -ab le  fo rm . 2

T H E  C O U R T :  T ha t is  th re e  m inu tes , w e  a re  3

ta lk in g  abou t tim e  rig h t n ow .  4

M R . C A L IC A :  I have  bas ica lly  o ne  m ore  w itn ess . 5

M R . A R O N O F F :  W ho?   6

M R . C A L IC A :  M r. K e lsey. 7

T H E  C O U R T :  W ho  e lse  do  yo u  have?   8

M R . A R O N O F F :  M r. N ew e l a nd  M r. M ille r, a nd  th a t 9

is  it. 10

S o it is  poss ib le . 11

T H E  C O U R T :  W e  w ill d o  the  bes t w e  ca n . 12

I h ave  a  cou rt ob liga tion , w h ich  w ill m os t 13

like ly pu t m e  in  B rook lyn  a ll da y on  T hu rsday .  T ha t is  14

the  p ro b lem . 15

M R . A R O N O F F :  Is  F riday  ava ila b le  to  you ?   16

T H E  C O U R T :  I can  be  he re  F rida y m o rn ing . 17

It is  up  to  you  to  w ork  it o u t.  L e t's  b e  on  18

tim e  to m o rrow .  19

E ve ryo ne  have  a  g o o d  n igh t.  20

(C a se  on  h e a rin g  ad jou rn e d  un til 9 :30  o 'c lock  21

a .m ., T uesday , M a y 20 , 2 014 .)22

23

24

25
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                    32
E -X -H -I-B -I-T -S
P la in tiff's  E xh ib it 8 -B  w as  re ce ived  in  
e v id ence
P la in tiff's  E xh ib it 1  w a s re ce ived  in  35
e vid ence
P la in tiff's  E xh ib its  4  and  5  w e re  re ce ived  in  43
e vid ence
P la in tiff's  E xh ib it 18  w as  rece ive d  in  46
e vid ence
P la in tiff's  E xh ib its  B  and  16  w e re  re ce ived  58
in  e v idence
P la in tiff's  E xh ib it 2  w a s re ce ived  in  118
e vid ence
P la in tiff's  E xh ib it 28  w as  rece ive d  in  126
e vid ence
P la in tiff's  E xh ib it 24  w as  rece ive d  in  128
e vid ence
P la in tiff's  E xh ib it 8 -A  w as  re ce ived  in  135
e vid ence
P la in tiff's  E xh ib it 9  w a s re ce ived  in  140
e vid ence
P la in tiff's  E xh ib it 4  w a s re ce ived  in  199
e vid ence
P la in tiff's  E xh ib it 20  w as  rece ive d  in  235
e vid ence

P la in tiff's  E xh ib it 26  w as  rece ive d  in  67
e vid ence
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Defendant's Exhibit IIII was received in 84
evidence
Defendant's Exhibit K was received in 144
evidence
Defendant's Exhibit U was received in 147
evidence
Defendant's Exhibit V was received in 148
evidence
Defendant's Exhibit W was received in 150
evidence
Defendant's Exhibit CC was received in 155
evidence
Defendant's Exhibit BB was received in 160
evidence
Defendant's Exhibit XX was received in 172
evidence
Defendant's Exhibit EE was received in 173
evidence
Defendant's Exhibit GG was received in 174
evidence
Defendant's Exhibit FF was received in 177
evidence
Defendant's Exhibit II was received in 178
evidence
Defendant's Exhibits DDDD and EEEE were 183
received in evidence
Defendant's Exhibit AAA was received in 188
evidence
Defendant's Exhibit CCCC was received in 224
evidence
Defendant's Exhibit TT was received in 231
evidence
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