
MEMO TO: 

MEMO FROM: 

DATE: 

SUBJECT: 

Honorable Judge Cynthia Brown & Decision Makers at STB 

William P. Breitsprecher 

August 12, 2014 

Mailed To Atty. Kathleen Chung, 

WI DOI, August 12, 2014 

Misrepresentations by Wisconsin Department of Transportation 
Attorney Kathleen Chung [Docket #FD_35854_0] 

The record will show that in 2011, under docket number FD 35573 over the Christmas Holidays of 
2011, Attorney Kathleen Chung, serial criminal and money launderer Bill Gardner, and WA TCO abused 
the fast-track approval process to materially misrepresent the sale of Gardner's controlling interests in 
Wisconsin & Southern Railroad (WSOR) to the largest privately-held transportation holding company in 
the world. The timing of the deal and the fast-track approval at STB served no legitimate purpose other 
than to ensure: 

1. There would be no fact-finding and Bill Gardner's illegal use of WSOR's operations to launder 
illegal campaign to Atty. Chung's boss, Gov. Scott Walker, would not be part of the public 
record. 

2. Despite the fact that there were objections to this sale and each and every weekday these 
objections were on public display in the Capitol Rotunda in Madison, Wisconsin, Atty. Chung 
not only omitted material facts related to Gardner's criminality & how more than $50,000 was 
illegally laundered through the railroad to Friends of Scott Walker, she falsely stated that there 
were no concerns about this sale. I have it directly from Transit Authority Secretary Charles 
Anderson that there were indeed concerns about Gardner's crimes and that there were discussion 
on how this serial criminality directly arising from WSOR operations impacted Bill Gardner's 
rights to maintain exclusive operating agreements which specifically preclude these types of 
cnmes. 

Since the documentation I am submitting demonstrates that the 2011 decision is not valid due to material 
omissions and misrepresentations, there can be no approval for any requests to pave the way for 
additional line sales to the State of Wisconsin for the stated purpose of subsidizing and expanding the 
operations ofWATCO. A Petition to Revoke is being prepared- no just and fair decision to enable 
W ATCO & WI DOT to exploit the approval process at STB to compound their errors, negligence, and 
breaches of duties is justifiable. 

Atty. Chung surely knows better to cite previous cases as precedence in her August 7, 2014, Petition For 
Declaratory Order, ID 236416. As I will demonstrate- WSOR was criminally used to fund Gov. Scott 
Walker's gubernatorial candidacy in 2006 & 2010. Governor Scott Walker is under criminal 
investigation at this very moment. Governor Scott Walker has been under criminal investigation for the 
entire term of his Governorship (source: =~-"""========-'-!...!.~~~=--'-'-="""-.=.!=~ 

WSOR played a key role in this criminality- it was used to illegally launder money at least 15 times 
between 2005-2010. No one knows how many times similar crimes were committed via WSOR's 
operations prior to that - convicted felon & former owner Bill Gardner had opportunities to perpetrate 
this type of criminality many times since he took control of WSOR in 1988. 

Prosecutors describe described Gov. Walker as being at the center of a "criminal scheme" to skirt state 
election laws. None of the other railroad approvals that Atty. Chung cites as supporting her Petition For 
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Declaratory Order (ID 236416) were criminal enterprises, yet in 2011; WSOR met the FBI's definition 
of a criminal enterprise (source: 
"[ ... ] a group of individuals with an identified hierarchy, or comparable structure, engaged in significant 
criminal activity. 

None of the railroads involved with decisions cited by Atty. Kathleen Chung were illegally laundering 
tens-of-thousands-of-dollars in pay-to-play bribes and excessive campaign donations. This alone should 
be enough for Surface Transportation Board to immediately deny Wisconsin DOT's petition ID 236416. 

We are back in the era of robber barons if Surface Transportation Board negligently rubber-stamps 
absurd assertions- the criminal abuse of WSOR's operations, Wisconsin DOT & transit authorities 
refusal to enforce basic contract law as well as specific and clear language in "Representations, 
Warranties, and Covenants" in operating agreements, and the fraudulent transfer of these breached 
operating agreements mean no credible claims can be made that any transaction involving WSOR and 
WA TCO is comparable cases cited by Atty. Chung. 

But it is not just because Atty. Chung is falsely citing precedents that simply cannot be applied due to 
serial criminality that she has enabled and concealed. Atty. Chung cannot be allowed to again fool STB 
- she cannot have it both way: 

1. If operating agreements contain "Representations, Warranties, and Covenants" that prevent 
criminal activity from WSOR's operations were violated by Bill Gardner's serial use of his 
railroad to illegally launder money, DOT and transit authorities had a duty to act on these 
violations and had a duty to put them on the record at Surface Transportation Board when 
Gardner transferred these breached agreements to WA TCO. 

2. If the operating agreements that were transferred to W ATCO in 2011 allow WSOR to be 
repeatedly used to criminally launder money, then they are entirely inadequate and negligently 
written to potentially enable more illegal campaign donations and pay-to-play. Atty. Chung 
cannot be allowed to impose the same negligent contractual language in the proposed operating 
agreement identified as an exhibit in this filing: 

This, on its face, should cause STB to immediately deny Atty. Chung's recent filings. I pray that a 
travesty of justice is not be allowed to continue. I pray that STB will send all parties a strong 
message - publically subsidized rail cannot be a piggy bank to illegally launder money for 
politicians like Scott Walker nor can they be used to secure grants and subsidies with pay-for-play 
bribes. When there are operating agreements must be revoked transferred in an orderly, open 
process. 

If STB does not immediately refuse Atty. Chung's materially misleading petition, then the Federal 
Government is a party to codifying crimes against the citizens of our Great Nation and of The 
Badger State, Wisconsin. STB will need to revisit Honorable Cynthia Brown's 2011 approval of the 
W ATCO/WSOR sale and consider a Petition to Revoke, but before that can happen, STB must deny 
any and all petitions, waivers, demands, and filings to enrich WA TCO at taxpayer's expense and 
make it virtually impossible to overturn the injustice and harm done in 2011. 

The rule of law demands that criminals pay the full price of their crimes - instead, Bill Gardner 
parlayed his serial felonies into multimillions of dollars. When crimes violate clear and simple 
stipulations in contracts and agreements, there is a need to enforce said agreements. Atty. Chung 
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knows exactly how WSOR' s operations were abused. She has told me directly that she is fine with 
them. She falsely claims they are allowed under operating agreements. She has no right to hide 
these issues from STB. She has a duty to set the record straight in this filing and in the false 
statements given to STB in December 2011. 

In order to set the record straight in her 2014 filings, it is imperative that WI DOT, Transit 
Authorities, WI DNR, and Friends of Wisconsin State Parks & Friends of Devils Lake State Park all 
comply with legal, just, and necessary open records request. In an email dated Tuesday, August 12, 
2014 10:18 am; Daniel A Graph, DOT Attorney has acknowledged he is 
working on each request that DOT can fulfill. Atty. Chung knows that requests are pending - she 
cannot be given any credibility for demanding petitions, waivers, and exemptions while this is 
happening. 

I have also made open records requests to those transit commission board members I can identify, 
DNR, Friends of Wisconsin State Parks, and Friends of Devils Lake State Park. Not a single party at 
a transit board has complied. I must demand that STB refuse to issue any decisions, waivers, and 
exemptions until the docket is complete, meaning all open records requests are resolved and all 
material information is on the docket. 

Peter Biermeier, Recreational Planning And Development Chief, Wisconsin State Parks, (608-264-
6136, email confirmed to me that absolutely no information about rail 
development through Devils Lake State Park has been communicated to those with responsibility to 
protect these parks and the public that uses them. This, on its face, proves that Atty. Chung's 
statements that there is no opposition are blatantly false - she knows better - her department refuses 
to inform the public and other stakeholders of plans that she now seeks waivers, exemptions, and 
approvals for. 

Given that material information is not available, is being withheld, and that there are many parties 
that need to put objective facts on the record, it is not likely that resolutions to open records requests 
will happen within 90 days. I pray that STB will acknowledge that there are problems with Atty. 
Chung's August 7, 2014, filings and even more problems with her 2011 filings made over the 
Christmas Holiday Season in an illegitimately fast-tracked procedure that fraudulently transferred 
operating agreements that Bill Gardner should not have been allowed to keep after repeatedly using 
WSOR operations for criminal purposes. 

It is also absurd that Atty. Chung is demanding a waiver of any fees. I was not allowed to even 
submit such a request to Honorable Judge Cynthia Brown when I sought to resolve all issues still 
hanging over continued subsidies ofWSOR/W ATCO and the fraudulent transfer of operating 
agreements. The State of Wisconsin and especially Department of Transportation certainly can and 
does have a duty to pay any and all costs associated with ongoing subsidies, tens-of-millions of 
dollars this year alone, to the largest privately held transportation holding company in the world. 

I was told that Honorable Judge Cynthia Brown would summarily dismiss my request for a waiver 
without detailed financial statements - disingenuous on the part of the Rail Assistant team, because 
it was simple to document my financial position without balance sheets and income statements, etc. 
Even if Wisconsin DOT can put together charts and statements that misrepresent The State of 
Wisconsin and DOT as being unable to pay fees, Atty. Chung's request for a fee waiver needs to be 
laughed out of the hearing room. If Atty. Chung's position is that The State of Wisconsin cannot 
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accept responsibility for the costs of a proposed rail purchase, then DOT needs to promptly withdraw 
from the deal and not lie about a need for a fee waiver. 

The following summarizes each point of contention that this filing is meant to place on the docket 
and before all decision makers. I am providing indisputable evidence - DOT Atty. Kathleen Chung 
is again filing misrepresentations with STB. 

I pray that this time, unlike 2011, the process works. Please don't allow Atty. Chung to get away 
with misrepresenting the criminality at WSOR as the equivalent to each and every other decision she 
cites as reference & precedence. These other STB petitions, waivers, exemptions, and decisions did 
not sanctify and codify great crimes against our democracy. Atty. Chung is seeking to engrain 
potential criminality permanently into the process here in Wisconsin and at STB. 

Respectfully, 

Case to Deny Wisconsin DOT's Purchase of Reedsburg-Madison Rail Line 
NOTE: Sourcing links below each section) 

Bill Gardner's Criminal Use ofWSOR Operations: State of Wisconsin vs. William Gardner 
(Criminal Complaint). This document reveals that Bill Gardner, former owner of WSOR, illegally 
laundered more than $60,000 through Wisconsin and Southern Railroad's operations between 2005 and 
2010 (see Exhibit A, page 13). Gardner had owned WSOR since 1988. It is not known ifhe used the 
railroad to illegally launder money prior to 2005 as it appears that, for whatever reason, Government 
Accountability Board did not choose to investigate any criminal use of WSOR' s operations prior to 
2010. Note that on page 13 of document (link below), the contributor who was complicit with illegally 
laundering money from WSOR's operations on 12/16/2009 is redacted. Who colluded with Bill 
Gardner to donate $10,000 to Friends of Scott Walker on that date? 

Also significant, on page 2, the criminal complaint describes Gardner's criminality as "a continuing 
pattern of railroad employees[. .. ] who were reimbursed - with either Gardner's personal fimds or the 
funds o.f Wisconsin and Southern Railroad- for contributions made to political candidates." The 
complaint discloses that the railroad receives "millions of dollars in grants and loans from the State of 
Wisconsin''. This documents cites the corporate chief financial officer as describing public subsidies as 
"essentiaI" to the operation of the railroad. 

Curiously, one criminal conspirator, Ken Lucht, is identified as a "government liaison" whose job 
description has 75% "of his time with contacts on tasks involving government contacts, mostly with the 
State of Wisconsin." This document proves that WSOR is not only entirely dependent of public 
subsidies to turn profits, but that the railroad itself is structured to keep public monies flowing into the 
operation. Lucht' s job description identifies the other 25% of his time as "Lobby our State and Federal 
lawmakers for railroad-friendly legislation" and "Lobby our State and Federal Lawmakers for track & 
structures upgrades" (pg. 2-3). Not only were revenues from WSOR's freight operations used to 
influence key Wisconsin elections, but the railroad uses criminal campaign contributions as a pay-to
play. 
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Milwaukee District Attorneys Plea Offer to Bill Gardner. Even though Gardner was discovered to 
have criminally laundered money through WSOR 15 times since May 30, 2005 and made multiple 
illegal and excessive political donations, a plea deal only charged him with 2 felonies: (1). Excessive 
Political Donations - Party to a Crime (2). Unlawful Political Contributions - Party to a Crime. Each 
charge, a Class I felony where the defendant may be fined not more than $10,000, or imprisoned not 
more than 3.5 years or both. 

Settlement Agreement, State of Wisconsin vs William Gardner. In hindsight, this plea resulted in a 
slap on the wrist to Gardner and 7 co-conspirators that worked for WSOR. This document demonstrates 
that Gardner's criminality was largely centered and enabled around the freight operations of WSOR. 
Gardner, the railroad's President and as essentially the sole owner, accepted a forfeiture of $166,800 for 
illegally laundering 11 political contributions totaling $53,800. 

One of the criminal conspirators identified in this document is Ken Lucht, who not only is still employed 
by WSOR, but currently is identified as Director of Government Relations at Watco Companies 
'"'-'--~~==='-'=='-"-"'"""-=='-"'-==~=/and at the WATCO website 

This document proves that, 
beyond any doubt, WSOR freight operations were criminally used and the primary beneficiary of these 
crimes was Friends of Scott Walker. 

Government Accountability Board (GAB) Press Release, April 4, 2011: G.A.B. and Milwaukee 
County District Attorney Announce Resolution of Significant Campaign Finance Investigation. 
While a fairly detailed summary of Bill Gardner's criminal use of WSOR's operations to illegally fund 
Scott Walker, this document minimizes the larger crimes that the initial investigation uncovered and 
downplays the significant ways that WSOR's operations were used to commit serial crimes against the 
State of Wisconsin, owners of virtually all rail lines that Bill Gardner had operating agreements for 
maintenance & subsidized upkeep and exclusive freight operations on state-owned railroad tracks 

Wisconsin Department of Transportation (DOT) Top Attorney Lies About Operating Agreements 
and Refuses to Release Them Under Open Records Law. Using WSOR's operations for criminal 
activities is specifically precluded in all of its operating agreements. Remarkably, when asked about this 
in January 2011, DOT Attorney Kathleen Chung directly stated that nothing in these operating 
agreements (essentially leases) prevents WSOR's freight operations from being used for criminal 
purposes-Atty. Chung knows better. When asked, under Wisconsin's Open Records Laws to produce 
operating agreements that bind Bill Gardner and WSOR, Atty. Chung lied, stating that there were 
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hundreds of miles of tracks and therefor providing all of the operating agreements would be hundreds of 
documents. 

DOT Attorney Chung Lies About Open Records Request for Copies of Operating Agreements. 
Lawyers in Wisconsin are prohibited from intentionally lying and Atty. Chung knows this. It was only 
after a complaint was filed to Wisconsin Supreme Court Division of Lawyer Regulation and Ethics that 
operating agreements were produced. This demonstrates that Atty. Chung has problems with ethics and 
her integrity is questionable. There were not "hundreds of documents" in this request at all and Atty. 
Chung knew this. 

Bill Gardner's Operating Agreements Preclude the Crimes He Admits Committing. Each 
operating agreement has a boiler-plate section titled "Representations, Warranties, and Covenants" 
which states 

in plain and simple language that the criminal use of WSOR's freight operations nullifies the operating 
agreement. This is a necessary and common practice in commercial leases - leases are generally not 
allowed to commit crimes against leasors. 

If Wisconsin DOT or transit authorities did not include protections like these in operating agreements, 
those agreements would be seriously deficient and negligently so. The attorneys that drafted, approved, 
and implemented these agreements had fiduciary duties to protect the public. Atty. Kathleen Chung has 
no credibility when she asserts that these leases actually enable criminal money laundering, excessive 
political contributions, and pay-for-play. 

See Article 9, page 26: 

Atty. Kathleen Chung cannot have it both ways: 

3. If operating agreements contain "Representations, Warranties, and Covenants" that prevent 
criminal activity from WSOR's operations were violated by Bill Gardner's serial use of his 
railroad to illegally launder money, the DOT and transit authorities had a duty to act on these 
violations and had a duty to put them on the record at Surface Transportation Board when 
Gardner transferred these breached agreements to WA TCO. 

4. If the operating agreements that were transferred to W ATCO in 2011 allow WSOR to be 
repeatedly used to criminally launder money, then they are entirely inadequate and negligently 
written to enable more illegal campaign donations and pay-to-play. She cannot be allowed to 
impost the same negligent contractual language in the proposed operating agreement identified 
as an exhibit in this filing: 
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Bill Gardner Transfers Operating Agreements He Had Violated to W ATCO, the Largest 
Privately-Held Transportation Holding Company in the World. Over the Christmas Holiday 
Season, Bill Gardner suddenly, with virtually no public awareness or media coverage, announced that he 
would sell his majority ownership in WSOR, reportedly 90%, to a transportation holding company out 
of Wichita Kansas. Not only was this deal structure to coincide with the holiday season when it was 
assured relative anonymity, but it was fast-tracked through the Surface Transportation Board (STB) with 
only a I-week window for material facts to be placed on the docket for Honorable Judge Cynthia Brown 
to consider in her decision. This served no legitimate purpose other than to prevent any questions from 
being asked and make it impossible for material facts to be part of the process. 

Only Gardner, W ATCO, and WI DOT were allowed to provide information. All references to Bill 
Gardner's serial criminality and use of WSOR's operations to illegally launder money were omitted, 
constituting material misrepresentations on the part of all parties because the operating agreements that 
Bill Gardner was transferring should have been deemed null-and-void. Bill Gardner should have had no 
right to parlay his serial criminality through WSOR's operations into a multimillion dollar payday. 
Preventing these material facts from being part of the docket and avoiding any scrutiny reasonably 
appear to be the only reason the Gardner/W ATCO deal was structured through STB in this manner. 
Wisconsin DOT Lead Attorney, Kathleen Chung, collaborated with this scheme. 

DOT/Atty. Kathleen Chung's Statements to Surface Transportation Board in support of 
Gardner/W ATCO sale, Docket FD 35573, 

WATCO's Motion for Protective Order to the STB 

Judge Cynthia Brown's Approval [Docket No. FD 35573] Watco Holdings, Inc. and Watco 
Transportation Services, L.L.C. - Acquisition of Control Exemption - Wisconsin & Southern 

Railroad, L.L.C. 

Letter from State Legislatures Requesting 60 day hold on fast-track approval, Docket FD 35573, 
http://breitlinks.com/pdfFilesSTB/hulseyLetterSTB.pdf 

WATCO's Attorneys Reply to Request for Hold. The fast-track process over the Christmas 
Holiday was used to material facts from being discovered and put on the record, 

Senator Tim Cullen's Request to Reconsider the Fast-Tracked Approval of Gardner/W ATCO 
deal,'-=:::.="'-='""-"-"-=~-'-"-"""-'-'...:.=~:...=o:.:..:.:.~~~~"-'-'"""'-''-=~ 

WATCO's Attorneys Reply to Sen. Cullen's Request to Reconsider, 

January 24, 2012, Purchase Agreement Filed with STB. As this electronic copy downloaded from 
STB website demonstrates, WA TCO not only heavily reacted many details of this agreement, but the 

copy submitted to Honorable Judge Cynthia Brown is entirely unreadable! There is no legitimate 
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excuse for this - what is WA TCO trying to hide? 

For all filings or the 2011 fast-track approval are online. Search by docket number FD 35573. 
These are the results returned on 8/8/2014 

Attempt to File Petition to Revoke. In 2012, I attempted to correct the record while any and all legal 
issues related to Bill Gardner's fraudulent transfer of exclusive operating agreements were resolved. I 
began to work on a Petition to Revoke based on material misrepresentations by omission and 
commission by Gardner, WA TCO, and WI DOT. I was advised by STB Rail Assistance Program that 
this would cost $250 and that if I sought to have that fee waive, Honorable Judge Cynthia Brown would 
consider that request. I was advised by STB Rail Assistance Program to do this before I actually filed 
the Petition to Revoke. 

I prepared a request that ( 1 ). Identified why I could not afford to pay the $250 fee to correct errors in 
judgment and fiduciary duties by the attorneys for WI DOT and WATCO. (2). Outlined the case that 
Bill Gardner illegally and repeatedly used WSOR's freight operations to launder cash for political 
purposes and pay-to-play. These crimes violated his operating agreements. 

Those contractual agreements needed to be resolved by WI DOT and transit authorities before Bill 
Gardner could transfer those agreements. Wisconsin DOT certainly knew of these issues - I has spoken 
directly to Atty. Kathleen Chung (and she lied to me). WATCO most-likely knew of these issues. 
Gardner knew of these issues. In July of 2014, I was able to confirm through the secretary of one transit 
commission, Charles Anderson, that they certainly knew of Gardner's criminality and that it was 
legitimate to consider operating agreements breached- Gardner's serial crimes were actionable under 
the operating leases. 

I submitted a request (file below) and STB Rail Assistance Program contacted me. They stated that 
without financial statements, they felt it was not appropriate to give my requests to Honorable Cynthia 
Brown. They stated that if she turned my petition down because it lacked financial statements, I would 
not be able to refile my petition. They also told me that any and all statements and documents I 
submitted would be part of the public record. It was not in my best-interest to have detailed financial 
statements online. These types of documents get abused. 

Wisconsin has an ugly and divisive political climate. Scott Walker recall positions, for example, are still 
posted online years after the June 2012 election. Those that signed petitions are harassed, denies 
employment or appointments, or are slandered as being biased in any and all matters related to objective 
facts surrounding Wisconsin's economy and politics. In January 2012, an Attorney for WATCO, having 
learned I was filing documents with STB, made an unsolicited phone call to me and swore directly at me 
in a harassing telephone conversation, calling me an "asshole". I declined to file personal financial 
statements and my request to begin the process of filing a Petition to Revoke was never presented to 
Honorable Judge Cynthia Brown. 

STB Document on Waiver of Fees 

2012 Request to Waive Fee for Petition to Revoke 
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STATE OF WISCONSIN 
CIRCUIT COURT 

CRIMINAL DIVlSION WASHINGTON COUNTY 

STATE OF WISCONSIN CRIMINAL COMPLAINT 

Plaintiff, 
DA case No.: ____ £...,...ILED vs. 

APR 11 2011 
Complaining Witness: 

Dean Nie I 

Gardner. WiUlam E. 

Defendant, 
Court Case No.: 

THE ABOVE NAMED COMPLAINING WITNESS BEING DULY SWORN, ON INFORMATION AND 
BELIEF STATES THAT: 

CQUNT 1; EXCESSIY~ PQUTICAL COflTRIBUJJONS - PARTY IO A CRIME 
The above~named defendant, between about Novem bar 1. 2009 and April 301 2010, at 5300 North 
33rd Street, Miiwaukee, did, as party to a cr!me, make contributions to a candidate for election to the 
Office of Governor, to wit: Scott Walker, exceeding $10,000 during the campaign period, by an amount 
greater than $100, contrary to Wis. Stats. §§11.2G(1), 11.61{1)(b) and 939.05. 

COUNT 2: UNLAWFUL POLITICAL CONTRIBUTIONS - PARTY TO A CRIME 
The abov&named defendant, between about Novem bar 1, 2009 and April 30, 2010, at 5300 North 
33rd Street, Milwaukee, did, as party to a crime, furnish funds to other persons for the purpose of 
making contributions in other persons' names, contrary to Wis. Stats. §§11.24( 1 ), 11.61 ( 1 )(a) and 
939.05, 

AS TO COUNTS 1 & 2; 
Upon conviction of these offenses, Class I felonies, as to each Count, the defendant may be fined not 
more than $10,000, or imprisoned not more than 3.5 years or both. 

tntrgduction I Origination of lmstis:taJ•2n 
Compfalnant stetes that he Is a retired certified law enforcement officer working under contract as an 
investigator with the Government Acoountabliity Board (GAB). I have over 30 years of law enforcement 
experience in the State of Wisconsin. I was employed from May 1976 until March 1900 with the City of 
Brodhead (Wisconsin) Pollce Department. I was emptoyed for over 26 years (1980-2006) with the 
Wisconsin Department of Justice, Division of Criminal Investigation (DCI), During that time period, I 
Investigated and supervised Investigation In numerous financial crimes, including money laundering, 
embezzlement. price fixing and other forms of financlai misconduct From 2001 untll 2006, I 
supervised the Anane!al Crimes and Public Integrity Units of DCI. I have received training in fioonciai 
crimes Investigation from the Drug Enforcement Administration, lnternatioooi Association of Financial 
Crime Investigators and the U.S. Treasury Department. 

Based upon my work in this investigation, I know that W llllam Gardner, the defendant. Is the owner of 
the Wisconsin and Soothem Railroad (hereinafter referred to as "the Railroad" or 'WSOR"). Having 
obtained a Search Warrant for computer and other digital information at the corporate headquarters 
and having gathered that Information with the consent and cooperation of the Rail road, I know the 
Railroad ls headquartered in Milwaukee, Wisconsin. The corporate offices are located at 5300 North 
33rd Street, Milwaukee, Wisconsin. Financial operations for the corporation are conducted from that 
address. 
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This Investigation was formally Initiated on May 10, 2010 by the Government Accountabl!lty Board. It 
was based upon a com plaint by a former woman friend of Wll! lam Gardner. Described in greater detaH 
below, on Aprll 19, 2010, the former friend contacted Attorney Michael Haas of the Government 
Accountability Board. She said an unnamed Individual was supporting a candidate who was •for" the 
individual's business. and that he (the unnamed man) had asked her (the friend) to make a contribution 
to the candidate using the unnamed man's funds. She Is not identified by name In this complaint at her 
request 

Although the friend did not Identify William Gardner by name, based upon Information that she did 
share, Attorney Haas was able to Identify the person as WOiiam Gardner and the business as the 
Wisconsin & Southern Railroad. 

Jurisdi@n & V!m1t 
William Gardner Is a resident of Hartford, Wisconsin having an address of----. 
By operation of law, notwithstanding the fact that al transactional events t~ 
County of Milwaukee, the County of Washington Is the proper jurisdiction and venue for the prosecution 
ofthese crimes. See Wis. Stats. §§11.61(2) and 971.19(12). 

On May 18, 2010, William Gardner, through his attorneys, contacted the Government Accountability 
Board. Gardner thereafter provided Information In the form of Exhibit A. His disclosure reflects a 
continuing pattern of railroad employees (and his daughter Stephanie Schladweiler) who were 
reimbursed ... with either Gardner's peri:Jonal funds or the funds of the Wisconsin and Southern Railroad 
- for contributions made to political candidates. 

In May 2010, the Government Accountability Board consulted with Milwaukee County Assistant District 
Attorney Bruce J, Landgraf, whose office had the responsl bility to investigate the corporation Inasmuch 
as Railroad is headquartered In Miiwaukee County. Subsequently, Assistant District Attorney Landgraf, 
as the deslgnee of M itwaukee County District Attorney John Chisholm, was appointed to serve as a 
Special Prosecutor for Washington County, thereby alowing him to handle Issues involving both 
jurisdictions. 

This investigation was thereafter conducted under the auspices of an ongoing Milwaukee County John 
Doe investigation, Mitwaukee County Case No. 10JD000007. The Honorable Neal Nettesheim 
presides over this John Doe proceeding. The John Doe Is subject to a Secrecy Order. To the extent 
that the John Doe investigation relates to William Gardner and the Wisconsin and Southern Railroad, 
Judge Netteshelm has authorized the release of Information necessary for the prosecution of William 
Gardner, the Ral!road and all railroad employees. 

At all relevant times for purposes of this complaint, I know that Scott Walker was a candidate for the 
Office of Governor. Having received the nomination of his party, Mr. Walker was elected Governor in 
November 2010. 

Summary of the Investigation 
As developed during the course of this investigation, William Gardner and the Wisconsin and Southern 
Rall road have cultiVated an ongoing relationship with the State of Wisconsin, local governments and 
their policy makers. Based upon testimony and documentary evidence gathered In this John Doe 
investigation, I know that the Railroad receives milftons of dollars in grants and loans from the State of 
Wisconsin. Indeed, the corporate chief financial officer described this revenue source as "essential" to 
the operation of the Railroad. To this end, the RaHroad employs Ken Lucht to function as a 
government liaison. For example, according to his 2009 job description, he spent more than 75% of his 
time on tasks involving contact with government agencies, especially the State government. 
Specifically, 25% of his Job was described as nlobby our state and federal lawmakers for raHroad~ 
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friendly legislation," and "Lobby our state and federal lawmakers for increased funding for track & 
structure upgrades: 

On or about November 15, 2005, GAB records reflect that Mr. Gardner paJd a $1,000 forfeiture to the 
State of Wisconsin Ethics Board for a violation of campaign finance laws. He made a $5,000 
contribution in July of 2005 during a period while he was acting as a I obbylst At the time of the 
contribution, Gardner, as a registered lobbyist. was prohibited from making such a contribution. 
Gardner was reimbursed by the Friends of Scott Walker for this contribution on November 17, 2005. 
See Exhibit A. As reflected on Exhibit A (provided to the Investigation by~ lliam Gardner), Gardner 
"donated back" the same amount to the Friends of Scott Walker through his daughter, S tephanle 
Schladweiler, on the same day, November 17, 2005. 

On November 19, 2009, during the recent election cycle, Gardner made a $5,000 contribution to the 
Friends of Scott Walker. A Subpoena for Documents was Issued for the Wells Fargo Bank account of 
William Gardner and bank records indicate that Check No. 4007 was issued to, and negotiated by, the 
Friends of Scott Walker (also referred to hereinafter as •FOSW). See Figure 1. 

•. 

Figure 1 

On November 19, 2009, e-mails exchanged by FOSW staffers Luke Fuller and Joe Fadness reflect 
that: "I (Fuller) just spoke with BBi Gardner, he said he is going to mal a check for $5,000 today. He 
would like Scott to give him a can also. Hla cell is ••• • 

On or about November 20, 2009, based upon my review of WSOR documents provided to the 
investigation by WllHam Gardner, Gardner submitted an expense statement to the Rairoad that 
Included an expense for "Friends of Scott Walker" •eontrtbution for Governor"' In the amount of $5,000. 
Gardner's Wells Fargo Bank records reflect that a WSOR corporate expense check In an amount 
matching the November 20, 2009 expense statement was deposited Into his account on November 23, 
2009. 

In November 2009, Gardner also wrote checks to Representative Mike Sheridan and the Assembly 
Democratic Campaign Committee In amounts of $2.000 each. A State Assemblyperson is limited by 
law to a maximum donation of $500 per e!ectlon cycle. Mr. Gardner ultimately Issued checks in the 
amount of $500 to Repres entatlve Sheridan and $3,500 to the ADCC. This gives rise to the fair 
inference that Mr. Gardner was informed as to the law of campaign contribution limits. Indeed, In his 
testimony before John Doe Judge Neal Nettes helm, lobbyist Ken Lucht testified that he did research 
and "very weU could have· created a document that digested the limits that could be contributed to a 
candidate in the races for Governor, Assembly and Senate. The document (see Figure 2 below) was 
recovered as part of the Search Warrant executed on June 24, 2010 at the Railroad for digital evidence 
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Campaign finance Rules 

for anyone giving money to candidate: 

Gubernatorial Race 

Assembly Race 

Senate Race 

Figure 2 

$10,000 aggregate limit Per election Cycle 

$500.00 aggregate limit per election cyde 

$1,000 aggregate llmlt per electlon cyde 
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in the form of e-maUs and network flies. The "meta-data• for the Microsoft WORD file shown in Figure 
2 lists Lucht as the "Author" of the document. The document specifically Identifies $10,000 as the 
maximum sum which could be contributed to a gubernatorial candidate In an election cycle. 
Concerning this document. Lucht testified as follows: 

Q. My first question would be, what were the circumstances 

as best you recall that led to the research that's 

represented by this document? 

A. Bill Gardner had asked some questions. He asked me 

questions about how much ha could contribute towards a 

candidate or candidates. I did not have the answers 

that he was looking for, so I did some research, 

Lucht further testified that he shared his research with Gardner. The ttlast Modified" date of this 
document was January 28, 2010, as refl acted in the •meta-data" for the WORD file. 

On December 10, 2009, FOSW staffer Joe Fadness wrote to Willam Gardner In an e-maH. "This ls 
confirmation of your breakfast meeting with County Executive Scott Walker on Monday, December 21." 

On December 14, 2009, Railroad employee Steven Beske donated to the Friends of Scott Walker. In 
his John Doe testimony, Steven Beske stated that he Is the Superintendent of Transportation for the 
Railroad. Beske testified that he contributed $5,000 to the Friends of Scott Walker "because BUI 
Gardner asked me (Beske) to." Beske was asked the following question and gave the answer set forth 
below: 
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Q. Okay. And tell me what you recall about that 

conversation that you had with Mr. Gardner. 

A. It was very brief, Just could you write out a 

check for $5,000 to the Scott Walker campaign. 

r 1 11 get you the exact name to put on the check and 

I'll get you an address of where to send it. And 

then fill out an expense form for reimbursement and 

give that to Gibby. And then don't send in your 

check until you get the check from WSOR, so your 

account isn't overdrawn or you're having problems 

of that nature. 

"Glbby" Is identified as Gilbert Loberg. He works In the Accounting Division of the Ralroad and he 
processes expense reimbursement requests. Beske testified that he wrote out a contribution check 
payable to the Friends of Scott Walker dated December 14, 2009. The John Doe Judge Issued a 
Subpoooa Ducas Tecum for the bank records of Mr. Beska at Chase Bank. Those records confirm the 
deposit of a Railroad check ln the amount of $5,000, posted on December 17, 2009. Further these 
bank records indicate that on December 18, 2009, Chase Bank processed a check payable to, and 
endorsed by, the Friends of Scott Walker in the amount of $5,000, 

On December 14, 2009, the same day that Mr. Beske wrote out his contribution check, Gardner's 
former friend made out a check payabie to the Fr lends of Scott Walker In the amount of $10,000. She 
has told GAS attorneys and Investigators that Wiiiiam Gardner directed her to do this. She further 
stated that she received a personal check from William Gardner In the amount of $10,000 to fund this 
contribution. Her bank records, obtained by order of the John Doe Judge from Chase Bank, confirm 
her statements. The friend also stated that she left WI llam Gardner during an argument In Oecem ber 
2009. After the break-up, but before the $10,000 check cleared the bank, she learned from a friend, 
Gregory Edminster. that this activity was probably illegal. She stopped payment on the $10,000 check 
to the Friends of Scott Walker and thereafter returned the money to Gardner. These facts are also 
confirmed by an examination of her Chase Bank records. 

A dispute ensued concerning personal property. The dispute concerned both items given to the friend 
and items belonging to the friend but retained by Gardner. This dispute ultlmatefy led to the contact 
between the friend and the Government Accountability Board on AprU 19, 2010 described below. 

WSOR corporate records provided to the Investigation by the Railroad, as well as Weis Fargo Bank 
records obtained by court order, indicate that Gardner was issued a check by the Railroad for a sum 
including the $10,000 contribution by the friend. See Exhibit A. The reimbursement check was !ssued 
on or about December 17, 2009 and was deposited into Mr, Gardner's account on December 18, 2009. 

On December 14, 2009, Wllllam Gardner wrote out a second check to the Friends of Scott Walker in 
the amount of $5,000. Gardner received the sum of $5.000 In the form of reimbursement from the 
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corporation. See Exhibit A. The check was cashed by the campaign committee. Wells Fargo Bank 
records confirm these facts. 

On December 15, 2010, James Lombard wrote a check out to the F nends of Scott Walker in the 
amount of $5,000. In his John Doe testimony, Mr. Lombard testified that he Is the Vlce-Presldent of 
Marketing and Sales for the Railroad. Lombard testified that he contributed $5,000 to the F rlends of 
Scott Walker at the request of William Gardner. He further testified that he subm ltted an expense 
reimbursement request for $5,000 and thereafter he received and cashed a check in that amount 
issued by too corporation. Mr. Lombard's bank records confirm his testimony. 

On December21, 2009, FOSW staffer Joe Fadness wrote In an e-mail (produced by the campaign to 
the GAB investigators) too following concerning W!lllam Gardner: 

Bill Gardner pledged to raise $30K by 12/31/09. To that end, please be on the lookout 
for the money listed below. It should be categorized as follows • Category type: Misc; 
Category: Finance Commiltee (2010). Please put "Bill Gardner Commitment" In the 
internal memo. 

The FOSW campaign provided records indicating that Wiiiiam Gardner met with the candidate Scott 
Walker on December 21, 2009 at the Crowne Plaza and Suites In Miiwaukee. 

On January 5, 20101 based upon my examination of e-mails exchanged between Gardner and his ex
friend, Gardner learned from the FOSW campaign committee that a "Stop Payment" on the friend's 
$10,000 contribution check had been Issued. Except as otherwise noted fn this paragraph, there Is no 
indication in e-mall evidence or otherwise that the illegal character of the reimbursed contributions was 
discussed with Gardner until April. Likewise, It appears that the friend did not explain the reason for the 
Stop Payment to the campaign. However, I dld conduct an interview of Gregory Edminster, the person 
who told the friend that the practice of reimbursing political campaign contrlbutlcms was likely Illegal. 
He stated that he contacted the campaign and he was assured by a campaign committee management 
staff member that the campaign "had methods to detect illegal contributions and that they were 
confident that there were no Illegal contributions coming Into the Walker campaign.• 

In February 2010, Ken Lucht. the Governmental Relations person for the Rail road, was solicited by 
Wiiiiam Gardner to contribute $5,000 to the Friends of Scott Walker. He was in fact areimbursed" by 
the Railroad for that amount and this Is confirmed by a review of lucht's Summit Credit Union financial 
records. However, as Lucht stated ln his John Doe testimony, he did not forward this contribution to 
the Walker campaign. He kept the money, he testified, because he did net think it was "right" to 
contribute the money. He returned the money to the WSOR corporation In May of 2010 after Willlam 
Gardner publicly disclosed his conduct in violation of the campaign finance I aws. 

In February 2010, Bernard Meighan contributed to the Scott Walker campaign. Mr. Meighan testified at 
the John Doe proceeding that he Is the SUper Intendant for Maintenance for the Railroad. He further 
stated that he was asked by WI lllam Gardner to make a $5,000 contribution to the Friends of Scott 
Walker under circumstances like those described above by other employees. Namely, he expected to 
submit an expense form to the corporation and be reimbursed for too contribution. He forwarded a 
personal check dated February 3, 2010 in the amount of $5,000 to the Friends of Scott Walker. An 
examination of his bank records, subpoenaed by the John D oo Judge from the Horicon Bank, confirm 
that on February 16, 2010 a WSOR check in the amount of $5,000 was deposited Into Melghan's 
personal bank account. Bank records further reflect that on February 24, 2010 a check payable to, and 
endorsed by, the Friends of Scott Walker was posted to, and paid out of, M eighan's personal account. 
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Oo March 16, 2010, based upon a review of e-mails provided by the campaign committee, Gardner 
wrote to Walker fundraiser Dan Morse telling him that he (Gardner) had •rounded up" two others for 
$5,000 each, referring to Lucht and Meighan. 

Based upon e-mails developed through the execution of the Sear ch Warrant at the Railroad for digital 
evidence from the WSOR network and e·mail system, the e-mail represented by Figure 3 was 
discovered. On March 2, 2010. Gardner wrote to FOSW fundralser Dan Morse, "Do I need to buy a 
ticket for the dinner on Monday?????????m???," a reference to a fundralser dinner featuring Jeb 
Bush. Morse wrote back to Gardner (as shown in Figure 3) that he was "maxxed out,• meaning he 
could not legally contribute more to the Friends of Scott Walker. 

From: Oan Morse 
sent: Tuesday, March oz 2010 4:36 PM 
To: Bill Gardner 
Subject: RE: Dinner with Jeb Bush 

Let me put you in touch with Mary Stitt, the penion in charge of the event. Since you are maxxed out, that 
wm not be a problem. 

Please let me know if you do oot hear form her in the next 24 hours. 

Thanks 
Dan 

Figure 3 

Morse then Immediately contacted Mary Stitt, another campaign fundralser, Indicating that Gardner 
was raising $100,000 for Scott Walker and needed a seat at the Jeb Bush dinner. 

From: Dan Morse 
Sent: Tuesday, Mal't 
To; 'Mary Stitt' 
Subject: PM Dimer with Jeb Bush 

Can yoo plea$8 emaB Bi Gam:lef? He 111a~ 01..t already and is In the mdde of ralslrg $100,000 for Scott Qmwa 
take care of llm at tm ROt..n:itable aru whatever el$e he warts? 

Dan 
Flgure4 

On the same day, March 2. 2010, David Hackbarth was solicited by Gardner to make a contr!butkm to 
the Friends of Scott Walker. David Hackbarth testified at the John Doe proceedings that he is the Chief 
Mechanical Officer for the Rallroad. He Identified a copy of a check, No. 4333, dated March 22, 2010 
payable to the Friends of Scott Walker In the amount of $4,900. Like the other employees identified 
earlier In this complaint, he stated he was reimbursed for this contribution by the Railroad. 

At the same time that David Hackbarth was solicited to make a contribution, on March 2, 2010, Dale 
Thomas was also solicited. At the John Doe hearings, Thomas testified that he 13 the Chief M echanlcal 
Officer I Cars for the Railroad. He too confirmed that he was solicited by Gardner to make a 
contribution to the Friends of Scott Walker In the amount of $4,000, that he made the contribution and 
that he was reimbursed by the Railroad In that amount An examination of Thomas' M&I Bank records, 
subpoenaed by the John Doe Judge, oonfir ms these statements by Thomas. 
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Moreover, Thomas testified to the following series of e·malls (Figure 5 to Figure 8 below). 

From: Bill Gardner 
Sent: Tuesday, March 011 2010 14:43 
To: Dale Thomas 
Subject: Scott Walker 

Dale, 

In the next week tum in an expense report showing that you paid to Scott Walker (Friends of SCott 
\IValker) a check for $4,900, 00. 

Once Gibby give you the cheok deposit it in your checking acoount Once that ls done then write a check 
to SCott Walker from your own personally account for the sum of $4, 900.00 and send the Check to 

Friends of Scott Walker 
Post Office Box 100828 
Wauwatosa, WI 63210 

Keep me posted on tills and when the check is sent .......... . 

bg 

Agure5 

from: Date Thomas 
Sent: Tuesday, March 02, 2010 5:07 PM 
To: Bill Gardner 
Subject: RE: Scott Walker 

VVlll Do. 

Dale 

Flgure6 

from: Bil Gardner 
Sent: Tuesday, March 02, 2010 17:30 
To: Dale Thomas 
Subject: RE: Scott Walker 

And lets not blab this around .... " ..... ., 

bg 

Figure7 
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From: 
Sent 
To: 
Subject: 

Oale Tliomas 
Tuesday, Maroh 02, 2010 5:54 PM 
Sill Gardner 

RE: soott walker 

ii kinda figure that, my lips are sealed 

Dale 

Figure& 

When asked to explain his "my lips are seafed" response, Thomas stated that he "wondered" if It was 
illegal and that he "found It ail to be quite odd:" 

Q. And if I'm :reading this correctly, you :replied to 

him, I kind of f iqured that, my lips are sealed; 

correct? 

Q. What did you mean by that? 

A. I wasntt going to take this outside of the company 

o:r to somebody that was not at a management levQl. 

Q. Okay. Did you believe when you read it when you 

made that reply that this process might be illeg~l? 

A. I 1 m sure I wondered it, because as I stated before, 

I found it all to be quite odd. 

Concerning the foregoing series of a.malls. Mr, Gardner's attorneys have stated that Gardner solicited 
Thomas' silence out of a concern for lavish political spending during tight economic times requiring 
Railroad wage cuts. 

Based upon my review of documents that were released to the investigation by the cam palgn, William 
Gardner had another meeting with Scott Walker on AprR 13, 2010 at Noodles & Company In Madison. 

Recovered from the WSOR e-mail system on June 24, 2010, figure 9 is an e-mal exchange In the 
days following the April 13. 2010 meeting between the candidate Scott Walker and Wlliam Gardner. It 
provides a record of the matters that Gardner discussed with the gubemator lal candidate. 



William E. Gardner, DOB: -

From: 
Sent: 
To; 

Subject: 

ll@soottwalker.org 
Saturday, Apr!l 17, 2010 7:19 PM 

Bill Gardner 

Re: thanks for meeting me at Noodles this week ....... 

Thanks a million! 

Sent from my Verizon Wireless Black.Berry 

From: "Bill Oardnert1 

Date: Thu, 15 Apr 20 : : ~ 
To: llm@scottwalker.org> 
Subrecr:thanks for meeting me at Noodles this week ........ 

DearSoott, 
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Again thanks for taking the time to meet with me this week at Noodles. I know you have a busy schedute 
again of your successfUI run for \IVisconsln GO\lernorship. 

As I said, I hope you pick a Secretary of Transportation that understands that the State of Wsconsln 
owns about 700 mltes of RR In the state of WI. that I currently operate for the state. I have take oft' the V\11. 
roadways 250,000 trucks each year and will continue to do the same as long as I get support In upgrading 
this old warn out rail system that I currently operate on for the state of WI .. 

Wth all the neceE>sary tools by State Government; including adequate funding for capital 
upgrades to the stat ·1road system, the Wsoonsln & Southern Railroad co. will continue 
to spur economic development throughout the state and do what we do best - briW gg;d hlgft:oaying 
fobs to w~ by providing an alternative l1KXl!il ot~atim tq Wisconsin Communities am 
Bustnesm. 

As for me, I enjoy corning to work each day and working with existing customers build! new additions to 
their existing faoilltles or working with new customers that build new faclllties on the system which 
brings new jobs and new tax dollars to the state of WI. and looal communities. 

Keep up the good work and I witi do everything I can do to get you In the Governors Mansion ........ . 

Flgure9 

Several days later, Gardner's former friend contacted the GAB in an apparent attempt to force Gardner 
to return her personal property to her. Figure 1 O Is a re-print of the e-mail exchanged between William 
Gardner, his attorney and his former friend on the same day that the GAB was inltiafly contacted 
concerning this vlo!atlon of campaign finance laws, April 19, 2010. Attorney Brian Baird, who was 
mediating the property dispute between Gardner and his ex-friend, was the original recipient of the 
friend's e-mal, with a copy being sent to William Gardner. 
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Subject: RE: I think you should know 
Ftom:"Bfff Gurdner"----
Date~~ 
To:"'tlll-----· <bbalr -
s.itm :24AM 
To: bbal 
ec: aw Garoner 
S\lbject: Re: I think VOi.i should koow 
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I ttm writng this e-mail letting u know that I have been speaking with the attorney (Michael 
Haas). for the State of WiSCOOBin Depnmrwnl o(Elections Accountability B<-~ Jooated in 
Madison, Wl. Attomey Mike lfaas is very receptive to the infoonation I have given to him so 
tar. the only part I have left out is the oonie of the individuaJ and the business ooncemed. 
Which r \viii do. and we haw all the ~'Sary documents to go further with this, In <lo oot 
reooive an of my belongings. and I mean everything bekmgillg to me, by the 30th of April1 

lQlQ. Uml gives you l 0 bussim.<:SS da)'S to haw them delivered to me. l think 1 ruwe been quite 
patient concerning this imtter. md it is illegal to hold them my longer period. (ie: legal 
documents included) 
I do not think Bill, The WSOR, or any other parties or individuals oo~ in any of his 
business dealings \\Uuld like any Jcgal problcm.'l, or the public embarrasement that this will 
cause. 

Sincerely •• 

figure 10 

At the end of AprH 2010, Gardner solicited other Railroad employees for contributions. Based upon my 
interviews of two additional employees, Ken Clemmons and Kathleen Sackett. I know Wnl!am Gardner 
continued to solicit Railroad employees to contribute to the Friends of Scott Walker after Apn 19, 2010. 
On April 25, 2010, Gardner asked Clemmons and Sackett to make contributions to the Scott Walker 
campaign and then submit expense forms for reimbursement from the Ranroad. The sum of $4.900 
was specified. Ms. Sackett states she refused to make the corrtrlbution. Mr. Clemmons states that the 
legality of the practice was questioned when he and Sackett travelled from their offices In Madison to 
Milwaukee during the first part of the business week In the days following the Aprll 25 e-mail. Gardner 
was not present for the meeting; he was vacationing out of state. The attorneys for WH!lam Gardner 
state that It was this exchange between Sackett and other RaHroad employees that led to the decision 
to publicly admit these campaign finance violations. 

On May 10, 2010, the Government Accoontabillty Board formally commenced Its Investigation based 
upon the April 19, 2010 informatlorr provided by the former friend. 
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On May 18. 2010, attorneys representing William Gardner contacted the Government Acoountabllity 
Board and disclosed the violations recounted ln this complaint and other violations as well. See Exhibit 
A. Further, at about that same time, Gardner released a public statement accepting responsibility for 
these violations. 

ln all Instances, except as reflected on Exhibit A, the Friends of Scott Walker confirmed the receipt of 
the contributions described in this complaint These contributions were returned by the campaign to 
the nominal contributors in May 2010. 

Mr. Gardner's attorneys state that all returned contributions have been donated to charity. 

In addition to the employees identified on Exhibit A, the John Doe investigation identified an additional 
illegal transaction in early 2006, at about the same time as the Lombard, Meighan and Schladweiler 
transactions set forth in Exhibit A. Based upon a review of the Wells Fargo Bank records of William 
Gardner, the Fond du lac Credit Union records of Suzanne and Craig Immel, and the John Doe 
tastimony of Suzanne Immel, I know that Suzanne Immel was reimbursed for a $600 contribution that 
har husband Craig made to the Friends of Scott Walker in February 2006. 

Both Mr. Gardner and the FOSW campaign oommlttee haven been cooperative with the GAB in its 
investigation of this matter. 

V\! 
Notary Public, Milwaukee Coun 
State Wisconsin 

lssion Is permanent. 

BJL\bl 

"***End of Complaint*"'** 

y of April, 2011. 

- Felony Complaint --



aesb,St:eVll! 
Lombal'l'.1, James 
Meifthiln, h!'Mrd 
Thoma11,0ale 
Hackbarth, Davii:! 

Ccntril:mtOll' 

Scitladweiler, Stephanie 
Schladweller, Stl?j)hanie 
wmtiara, Jim 

Mtiihan, Bernard 

Cont1ib11tor 
l.IK:llt, Ken 
Ulcht, Ken 

RM!lb.Date 
S/30/2005 
4/4/2005 
6/22/2005 
7/14/2005 
S/31/2005 
11/23/2009 
11/2?,/2009 
11/23/2009 
12/U,/2009 

12/16/2009 

12/16/2009 
12/1612009 

2/1/2010 
3/15/10 (lltt.) 

4/22/2010 

Reimb. Date 

11/17/2005 
l/23/2006 
2/2.Sf).006 
2/28/2006 

lleimb.Dm 
S/712006 
2/l/2010 

Reimb. O<ite 
n/a 
l'l/a 

Supplement to William Gardner's Self~Reporting Information to GAB 

Recipient Date Amount Nota 
l'ti«ndit of Alberta Darling Sfjl/lOJJ?I • $500 
Ted KlillllVlli for Senate 3(1/2005 $500 

friends of Scott Walbr 6/11/2005 Sl.000 SSOO l'ilturnad by Walker in 2005. 
Fri«ndi of S<:t>tt Walbr 6/10/2005 $5,000 Reuirned byWalllef If! 2005 
Doyle for Wbconsin S/30/2005 $5.000 
AOCC ll/19/2.009 $2,000 Orig. contributioo rewritten for $3,500 
friends of Mike Sl'Widan 11/19/2009 $2,flOO Orig, ~tributi<m rewl'ltten for $500 
f(ieruhi of S<:ott w.ilbr 11/U/2009 ss.ooo 
Ftlti!nd$ Of S<:ott Walbr 12/14/2009 $S,OOO 

WSOR retmb to Gardller; Lolli Stopp.itd 
Friends of Sttitt Walker 12/14/2009 $10,00CI payment on d'leck and returned fund$ to 

Gardner 
Friends of Sttitt Walbr 12/14/2009 $5,000 
FrieMs of Sttitt Wallcflr 12/15/2009 SS.000 
FrieM.s of Stott Walker 2/3/2010 $S,OOO 
FrieMt of Scott Walker 3/S/XJW $4,9® 
I'~ of Stott Walker 3/22/2010 $4,900 

$6{)300 

CONlRllUJTIONS RCJMIWRSl:D SY WIWAM GAAOHER 
contlibutlon 

Recipient Date Amount Notes 

friends of Scott Walker 11/17/2005 $5,000 .stepnanle is Sill Gardner's dal.llhter 
Frlti!flds of Scott Walker l/23/lOOG $5,000 
FrieMs of Scott Wallcflr 2128/2.006 $1,000 
Friendi of S<:ott Walker 2/23/lOOG Sl,000 

i;12000 

WSOR REIMBURSEMENTS FDR WHICH NO COtiTIUIUTION 1..11.TIMATEtYMADE 

lnte~ ReQpil.mt 
Unknown 
Friends of Scott Walker 

Recipient 
Fri~ cf Albw1:a DarMng 

friend$ of Albem Darling 

contlibutlon 
Data Amoont Nctt5 

n/a $1,000 Uru:!ear ~t this mates to 
n/il $5,000 Contribution IWl'ef sent 

$~,000 

Date Amot.int Notes 
5/15/2003 $500 
4/23/2007 $500 

S/28/2010 

RMwmed by campaign 
No 
No 
ssoo. Oct. 2005 
Yti·Oc:t.2005 
No 
Ool'liiltOO by AOCC 
7 
Ye$·Mlly2010 
Yes· May 2010 

l'l/a 

Y1;u:- May 2010 
Yes-May 2010 
Yet• May 2010 
Yes-May2010 
Yes·MaVUlW 

Retllmed by campaign 
SS,000 returned May 4010; 

untnown whld'I contlib. 
Ho 
No 

Retumed by Campaign 
n/a 
n/il 
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March 18, 2011 

VIA U.S. MAIL & ELECTRONIC MAIL 

Attorney Dean A. Strang 
Hurley, Burish & Stanton S.C. 
33 East Main Street, Ste; 400 
P.O. Box 1528 
Madison, WI 53701-1528 

Re: State of Wisconsin vs. William Gard11er 

Dear Mr. Strang: 

FILED 
APR 11 2011 

CLERK OF CIRCUIT COURT 
WASHINGTON CO., WI 53095 

Please accept this correspondence as the State's Offer of Settlement. As Ihnve advised you, I act under 
the terms of an appoinhnent as a Special Prosecutor on behalf of Washington County. 

Mr. Gardner is t11e subject of a John Doe investigation and the scope of this investigation includes within 
it Ivfr. Gardner's contributions to political candidates generally and to the Fi'iends of Scott Walker 
specifrcaUy. As it relates to Mr. Gardner, the John Doe investigation has focused on the laundering of 
campaign contributions in violation of Wisconsin Statutes §§11.24(1) and 1 l.61(1)(aj and gubernatorial 
campaign contributions in excess of the $10,000 limit ill violation of Wisconsin Statutes §§I 1.26( 1) and 
11.61 (1 )(b ). Each of these crimes is a Class I felony punishable by a term of imprisomnent of forty-Mo 
( 42) months, comprised of eighteen ( 18) months Initial Confinenient aild twenty-four (24) months 
Extended Supervision. 

Mr. Gardner has expressed an interest in bringing this matter to an efficient close. To this end, we have 
met to discuss the possibility of a: 1regotiated issuance of criminal charges followed upon by a guilty plea 
and sentencing proceeding. Our pre-charging settlement discuss.ion has been specifically authorized by 
the terms of the John Doe judge's Thirteenth Addendum to the Secrecy Order entered in that proceeding. 

H~ll\S,.fuf...:: 

?"fl)~H .. ~M!l'<o 

""""'"·pt!t\xeJ;len-~Id 
~1.Sfr4 

Oa"/.d M:lffm.in 
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fn cxchaiige for Mr. Gardner's plea to one cotmt each of the cltaI·ges of Campaign Money Lauudedng in .,,,,.,.,.;;:r,= 
violation of Wisconsin Statutes §§11.24(1) and l l.61(1)(a) and Exceeding Canipaign Contribution Limits '"Ztl~}'E 
in violation ofWisconsin Statutes §§11.26(1) and 1 J ;6J(l)(b), the State will recommend that Mr. Gardnw:st~~\'.;~:.~: 
be sentenced to concurrent terms of thirty months im,prisonment (fifteen (J 5) months Initial Confinement 1~::;:·,: 
plus frfte.en (I 5) months Extended Supervision) on each count. I will further recommend that this ::Lt5 
sentence be stayed and that Mr. Gardner be placed on a twenty-four (24) month term of probation. I win , .. i:.=.: 
recommend to the court that this be a period of straight probation without confinement conditions. J find • .:'~:'r'.:.•;:.= 
that this recommendation is justified on the basis of Mr. Gardne1"s conduct since the commencement of 'j~:;~;c.r::::;. 
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the Government Accountability Board 1nvestig<Hion, i:nclu<ling his acceptance ofresponsibility for these ~;;':;i:"= 
criminal law violations at the beginning of this investigation, the donation of the illegal contribution :-;_;,,;~~~~ 
money to charity after these funds \Vere retumed by various political committees, ,,l~i~ 
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Attorney Dean Strang 
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and the filing of amended tax retums adjusted by contribution amounts which were previously claimed as 
corporate expenses and offsets to corporate income. The State will be otherwise free to argue for terms 
and conditions of the disposition except it will not request any monetary fine. 

In connection with this disposition, I will ask Mr. Gardner to provide satisfactory proof in the fon11 of an 
Affidavit setting forth the fact that he has made the charitable donations and filed the amended tax returns 
as described in the previous paragraph. 

This agreement is intended as a full and final settlement of all criminal charges that will be brought and 
that could he brought by the State of Wisconsin against Mr. Gardner as a result of the information 
contained in the criminal complaint. The infonnation contained in the attached Exhibit A, together with 
details regarding a 2006 reimbursed campaign cont:dbution of Ms. Suzanne Tunnel to the Friends of Scott 
Walker, will be inchlded in any criminal complaint filed against 1vfr. Gardner. Upon Mr. Gardner's plea 
of guilty to the charged crimes, the State of Wisconsin wi11 institute no farther criminal proceedings 
against him. Except as to proceedings instituted by the Government Accountability Board, the State of 
Wisconsin will initiate no further civil forfeitm·e proceedings against Mt. Gardner. Mr. Gardner 
understands and agrees that, in exchange for these promises, the court will be free to consider the totality 
of the violations a11eged in the complaint and that the comt may consider such violations, including 
uncharged violations, in sentencing him. 

Jvfr. Gardner has expressed his wish that criminal responsibility for these illegal campaign contributions 
fall exclusively to him. Having taken the statements of the railroad employees involved in laundered 
contributions during the course of the John Doe investigation, and in light of all of the evidence gathered, 
I agree that responsibility lies with Mr. Gardner and criminal proceedings aTe not apprnpriate for the 
employees. Mindful that the Govemment Accountability Board will institute proceedings involving the 
railroad employees, the State ofWisconsin will not commence criminal proceedings against any 
employee named in the criminal complaint. To this end, prior to the initiation of criminal proceedings, I 
will obtain a commitment to this effect from other state prosecutors who have jurisdiction over those 
employees residing outside ofMilw<tukee and Washington Counties. 

Mr. Gardner is, for all practical purposes, the sole shai'eholder of the Wisconsili & Southern Railroad Co. 
The corporation is headqua1tered in Milwaukee, Wisconsin. Recognizing that the Government 
Accountability Board will institute proceedings involving the c01poration, the Milwaukee County District 
Attorney's Office, as the office with the sole responsibility for the prosecution of the corporation under 
Chapter 1 l of the Wisconsin Statues, will not commence criminal er civil forfeiture proceedings against 
the curporation. 

Mr. Gardner reprnsents that he is a full-time resident of Washington Cmu1ty. Washington County is 
therefore the proper venue for the I itigation of violations of Wisconsin Statutes §§ 11.24( 1) and 11.26( I), 
<is required by Wisconsin Statutes §971.19(12). 

As part of this overall settlement agreement, Mr. Gardner agrees to cboperate in a booking procedure. 
will make reasonable efforts to accommodate a booking procedure in Washington County. 

In addition, this offer is based upon the following ten11S and conditions: 

1. Mr. Gardner agrees to appear at all court proceedings in connection with any criminal prosecution 
commenced in connection wrth this agreement. 

i 
I 
I 
I 
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2. Mr. Gardner agrees he will abide by all conditions of his bail ordered in connection with any criminal 
prosecution commenced in connection with this agreement. 

3. Mr. Gardner agrees that he llas not been and will not become involved in any further crimfoal 
conduct. For purposes of this pat'agrapb, "criminal conduct" is defined as any activity in 
contravention of a criminal statute that rises to the level of probable cause supporting the issuance of a 
criminal complaint. It is inm1ate1iaI whet11er or not criminal charges are actually filed. 

4. Mr. Gardner reµresents that he has no Climinal record, This offer is made in reliance upon this 
representation. The State's obligation to make the recommendations contained in this seltlement offer 
is conditioned upon· the accuracy of this representation. 

5. D1e State and Mr. Gardner agree that restit11tiou is not due and owing for this crime. Noted above, 
Mr. Gardner will provide acceptable proof of the fact that monies retutned to him as illegal campaign 
contributions have been donated to charity. 

6. Acceptance of this Settlement Offer is accomplished by virtue of the entry of guilty picas to the 
crimes cl1arged. Mr. Gardner must plead guilty promptly before the trial court on a date no later lhan 
ninety days after the fi1ing of the criminal complaint. 

7. In the event that there is a br~ch of this agreement by Mr. Gardner under paragraphs 1, 2 or 3 above, 
which breach occurs after he has entered a plea of guilty but before sentencing, the State of Wisconsin 
shall be relieved of its obligations to make the recommendations set forth in this letter and will be free 
to a~·gue for any disposition that it sees fit. 

If you have questions about this offer, kindly contact me at 278-2178. Thank you for your attention to 
this matter . 

. ? , 

' vr; ly i'~ ct S<\(\ V~:----.., 
B~\~e J. Lauagraf ~ ,, 
Assistant District Attorney 

BJL/bl 
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Supplement to William Gardner's Self-Reporting Information to GAB 5/28/2010 

CONTRIBUTIONS REIMBURSED BYWSOR 
Contribution 

Contributor Reirnb. Date Recipient Date Amount Notes Returned by Carnp-aign 
Lucht, Ken S/30/2005 Friends cf Alberta Darling 5/9/2003 • $500 No 
Gardner, William 4/4/2005 Ted Kaoavas for Senate 3/7/2005 ssoo No 
Lucht, Ken 6/22/2005 Friends of Scott Walker 6/11/2005 $1,000 $500 returned by Walker in 2005 $500 - Oct. 2005 
Gardner, William 7/14/2005 FrienciS·of Scott Walker 6/10/2005 $5,000 RetUrned by Walker in 2005 Yes - Oct. 2005 
Gardner, William 8/31/2005 Doyle for Wisconsin 8/30/2005 $5,000 No 
Garqner, William 11/13/2009 ADCC 11/19/2009 $2,000 Orig. contribution rewritti!n for $3,500 Donated by ADCC 
Gardner, William 11/23/2009 Friends of Mike Sheridan 11/19/2009 $2;000 Orig. contribution rewritten for $500 ? 
Gardner, William 11/23/2009 Friends of Scott Walker 11/19/2009 $5,000 Yes - May 2010 
Gardner, William 12/16/2009 Friends of Scott Walker 12/14/ici0.9 $5,000 Yes - May 2010 

WSOR relmb to Gardner; long stopped 

12/16/2009 Friends of Scott Walker 12/14/2009 $10,000 payment on check and returned funds to n/a 

Gardtler 
Beske, Steve 12/16/2009 Friends of Scott Walker 12/14/2009 $5,000 Yes - May 2010 
Lombard, James 12/16/2009 Friends ofScottWalker 12/15/2009 $5,000 Yes· May 201-0 
Meighan, Bernard 2/1/2010 Friends of Scott Walker 2/3/2010 $5,000 Yes - May 2010 
Thomas, Dale 3/15110 (est.) Friends, of Scott Walker 3/8/2010 $:4,900 Yes.- May 2010 
Hackbarth, David 4/22/2010 Friends of Scott Wal.leer 3/i2/2010 $4,900 Yes - May 2010 

$60,800 

CONTRtBUTIONS IJ.EllVIBURSED BYWIWAM GARDNER 
Contribution 

Contributor Relmb.Date Recipient Date Amount Notes Return.ed by Campaign 

Schladweiler, Stephanie 11/17/2005 Friends ofScott Walker l,;1/17/2005 $5,000 Stepnanie is Bill Gandner's daughter 
$5,000 returned May 2010; 

Schladweiler, Stephanie 1/23/2006 Friends of Scott Walker 1/23/2.006 $5;000 unknown which contrib. 

Lombard, Jim 2/28/2006 Friends of Scott Walker 2/28/Q.006 $1,000 No 
Meighan, Bernard 2/28/2006 Friends of SCott Walker 2/28/2006 si,ooo No 

$12,0QO 

WSOR REilYISURSEJlilEl\ITS FOR WHICH N.O OlNTRltlUTtoN ULTIMATELY MADE 
Contribution 

Contributor Reimb. Date Intended Recipient Date Amount Not~ Returned by Campaign 

Lucht, Ken 8/7/2006 Unknown n/a $1,000 Unclear what tiiis relates to n/a 
Lucht, Ken 2/3/2010 Fri~nds of Scott Walker n/a $5,000 Contribution never sent n/a 

$6,0QO 

CONTRIBUTIONS BY WILLIAM GARDNER FOR WHICH NO REIMBURSEMENT MADE 
Contril>ution 

Contributor Reirnb. Date Recipient Date Amount Notes Returned by Campaign 

Gardner, Willlam n/a Friends of Alberta Darling 5/15/2003 $500 n/a 

Gardner, William n/a Friends of Alberta Darling 4/23/2007 $500 n/a 

· , 1t'err :11:, 
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State of Wisconsin 

In the Matter of 

William Gardner 

) 
) 
) 
) 

Government Accountability Board 

SETTLEMENT AGREEMENT 

GAB Case #2010-05 

This agreement is entered into pursuant to the authority granted in §5.05 (1) (c), 
Wisconsin Statutes, for the purpose of settling a potential action for a violation of 
subch. Ill, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That Wisconsin & Southern Railroad Co. is a corporation doing business in 
Wisconsin. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Co. 

3. That from December 2009 through April 2010 Mr. Gardner requested a 
number of company employees to make campaign contributions to Friends of 
Scott Walker in the amount of either $4,900 or $5,000. Mr. Gardner told 
these employees that Wisconsin & Southern Railroad Co. would reimburse 
them for the contributions. 

4. That in November 2009 Mr. Gardner made contributions to Friends of Mike 
Sheridan and ·the Assembly Democratic Campaign Committee totaling 
$4,000. 

5. That in November and December 2009 Mr. Gardner made two $5,000 
campaign contributions to friends of Scott Walker. 

6. That in December 2009 Mr. Gardner requested a friend to make a $10,000 
contribution to Friends of Scott Walker, which Mr. Gardner reimbursed. 

7. That from November 2009 through April 2010 Wisconsin & Southern Railroad 
Co. reimbursed Mr. Gardner and the company employees for these 
contributions. 

8. That Wisconsin & Southern Railroad Co. reimbursed 11 political contributions 
made by individuals totaling $53,800. 

9. That §11.24 (1), Wisconsin Statutes, provides that no person may, directly or 
indirectly, furnish funds to another person for the purpose of making a 
contribution in other than the person's own name. 

10.That §11.38 (1), Wisconsin Statutes, provides that no corporation may make 
any contribution, directly or indirectly, to any candidate or committee, other 
than to promote or defeat a referendum. 



11. That Wisconsin & Southern Railroad Co. violated these statutes by 
reimbursing Mr. Gardner and company employees for 11 political 
contributions totaling $53,800. 

12. That Wisconsin & Southern Railroad Co. has agreed to pay a civil forfeiture of 
$166,900 in settlement of this matter. 

({}-UN r2~ 
WILLIAM GARDNER, PRESIDENT & CEO 
WISCONSIN & SOUTHERN RAILROAD 
co. 

~ \, ~l'lo\ \ 
Date 

/11 I/ 
NSIN Date 

GOVERNME ACCOUNTABILIT 
By: Kevin J. Kennedy 

Director and General Counsel 
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State of Wisconsin 
In the Matter of 

William Gardner 
I -tcSC 

GRGB 

Government Accountability Board 
) 
) SETTLEMENT AGREEMENT 
) 
) GAB Case #2010-05 

This agreement is entered into pursuant to the authority granted in §5.05 (1) (c), 
Wisconsin Statutes, for the purpose of settling a potential action for a violation of 
subch. Ill, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That Bernard Meighan is an employee of Wisconsin & Southern Railroad 
Company. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Company. 

3. That in February 201 O Mr. Gardner requested Mr. Meighan to make a 
campaign contribution to Friends of Scott Walker in the amount of $5,000. 
Mr. Gardner told Mr. Meighan that Wisconsin & Southern Railroad Company 
would reimburse him for the contribution. 

4. That Mr. Meighan made a $5 1000 contribution to Friends of Scott Walker on 
February 3, 201 O. 

5. That Wisconsin & Southern Railroad Company paid this amount to Mr. 
Meighan on February 1, 201 o. 

6. That §11.24 (1), Wisconsin Statutes, provides that no individual may, directly 
or indirectly, make any campaign contribution other than from funds belonging 
to that individual. 

7. That Mr. Meighan violated this statute by making a contribution of $5,000 to 
Friends of Scott Walker for which contribution he received full reimbursement 
from Wisconsin & Southern Railroad Company. 

8. That Bernard Meighan has agreed to pay a civil forfeiture of $250 in 
settlement of this matter. 

PAGE 03/07 
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State of Wisconsin 
In the Matter of 

William Gardner 

GRGB 

Government Accountability Board 
) 
) SETTLEMENT AGREEMENT 
) 
) GAB Case #2010~05 

This agreement is entered into pursuant to the authority granted in §5.06 (1) (c), 
Wisconsin Statutes, for the purpose of settling a potential action for a violation of 
subch. Ill, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That Dale Thomas is an employee of Wisconsin & Southern Railroad 
Company. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Company. 

3. That in March 201 o Mr. Gardner requested Mr, Thomas to make a campaign 
contribution to Friends of Scott Walker in the amount of $4,900. Mr. Gardner 
told Mr. Thomas that Wisconsin & Southern Railroad Company would 
reimburse him for the contribution. 

4. That Mr. Thomas made a $4,900 contribution to Friends of Scott Walker on 
March 8, 2010. 

5. That Wisconsin & Southern Railroad Company reimbursed this amount to Mr. 
Thomas on or about March 15, 201 o. 

6. That §11.24 (1), Wisconsin Statutes, provides that no individual may, directly 
or indirectly, make any campaign contribution other than from funds belonging 
to that Individual. 

7. That Mr. Thomas violated this statute by making a contribution of $4,900 to 
Friends of Scott Walker for which contribution he received full reimbursement 
from Wisconsin & Southern Railroad Company. 

8. That Dale Thomas has agreed to pay a civil forfeiture of $250 in settlement of 
this matter. \ 

s=_; ----;i~ ~ !A\ ~\\j 
DALE THOMAS Y.t'f 

'!;/!; 
NSIN Date 

GOVEANMEN AOCOUNTABILIT 
By: Kevin J. Kennedy 

Director and General Counsel 

PAGE 04/07 
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State of Wisconsin 
coo 

In the Matter of 

William Gardner 
wuwwwu 

GRGB 

Government Accountability Board 
) 
) SETTLEMENT AGREEMENT 
) 
) GAB Case #2010-05 

This agreement is entered into pursuant to the authority granted in §5.05 (1) (c), 
Wisconsin Statutes, for the purpose of settling a potential action for a violation of 
subch. Ill, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That Steve Beske is an employee of Wisconsin Southern Railroad Company. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Company. 

3. That in December 2009 Mr. Gardner requested Mr. Beske to make a 
campaign contribution to Friends of Scott Walker in the amount of $5,000. 
Mr. Gardner told Mr. Beske that Wisconsin & Southern Railroad Company 
would reimburse him for the contribution. 

4. That Mr. Beske made a $5,000 contribution to Friends of Scott Walker on 
December 14, 2009. 

5. That Wisconsin & Southern Railroad Company reimbursed this amount to Mr. 
Beske on December 16, 2009. 

6. That §11.24 (1 ), Wisconsin Statutes, provides that no individual may, directly 
or indirectly, make any campaign contribution other than from funds belonging 
to that individual. 

7. That Mr. Beske violated this statute by making a contribution of $5,000 to 
Friends of Scott Walker for which contribution he received full reimbursement 
from Wisconsin & Southern Rallroad Company. 

8. That Steve Beske has agreed to pay a civil forfeiture of $250 in settlement of 

PAGE 05/07 

this matter./ L-
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/sTEVE BESKE Date 
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Date 
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State of Wisconsin 
In the Matter of 

William Gardner 

GRGB 

Government Accountability Board 
) 
) SETTLEMENT AGREEMENT 
) 
) GAB Case #2010-05 

This agreement is entered into pursuant to the authority granted in §5.05 (1) {c), 
Wisconsin Statutes, tor the purpose of settling a potential action for a violation of 
subch. Ill, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That James Lombard is an employee of Wisconsin & Southern Railroad 
Company. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Company. 

3. That in December 2009 Mr. Gardner requested Mr. Lombard to make a 
campaign contribution to Friends of Scott Walker ln the amount of $5,000. 
Mr. Gardner told Mr. Lombard that Wisconsin & Southern Railroad Company 
would reimburse him for the contribution. 

4. That Mr. Lombard made a $5,000 contribution to Friends of Scott Walker on 
December 15, 2009. 

5. That Wisconsin & Southern Railroad Company reimbursed this amount to Mr. 
Lombard on December 16, 2009. 

6. That §11.24 (1 ), Wisconsin Statutes, provides that no individual may, directly 
or indirectly, make any campaign contribution other than from funds belonging 
to that individual. 

7. That Mr. Lombard violated this statute by making a contribution of $5j000 to 
Friends of Scott Walker for which contribution he received full reimbursement 
from Wisconsin & Southern Railroad Company. 

8. That James Lombard has agreed to pay a civil forfeiture of $250 in settlement 
of this matter. 

PAGE 05/07 
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State of Wisconsin 
In the Matter of 

William Gardner 

GRGB 

Government Accountability Board 
) 
) SETTLEMENT AGREEMENT 
) 
) GAB Case #2010·05 

This agreement is entered into pursuant to the authority granted in §5.05 (1) (c), 
Wisconsin Statutes, for the purpose of settling a potential action for a violation of 
subch. 111, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That David Hackbarth is an employee of Wisconsin & Southern Railroad 
Company. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Company. 

3. That in March 201 O Mr. Gardner requested Mr. Hackbarth to make a 
campaign contribution to Friends of Scott Walker ln the amount of $4,900. 
Mr. Gardner told Mr. Hackbarth that Wisconsin & Southern Railroad Company 
would reimburse him for the contribution. 

4. That Mr. Hackbarth made a $41900 contribution to Friends of Scott Walker on 
March 22, 201 a. 

5. That Wisconsin & Southern Railroad Company reimbursed this amount to Mr. 
Hackbarth on April 22, 2010. 

6. That §11.24 (1) 1 Wisconsin Statutes, provides that no individual may, directly 
or indirectly, make any campaign contribution other than from funds belonging 
to that individual. 

7, That Mr. Hackbarth violated this statute by making a contribution of $4,900 to 
Friends of Scott Walker for which contribution he received full reimbursement 
from Wisconsin & Southern Railroad Company. 

8. That David Hackbarth has agreed to pay a civil forfeiture of $250 in 
settlement of this matter. 

/}/f#ff4-::=:= 
DAVID HACKBARTH 
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HAND DELIVERED 

RECEWEO 
State of Wisconsin \ \ APR -8 PM \2: 48 Government Accountability Board 
In the Matter of GOVERHME.ln 

ACCOUNTABlUi1 B~LEMENT AGREEMENT 

William Gardner ) GAB Case #2010-05 

This agreement is entered into pursuant to the authority granted in §5.05 (1) (c), 
Wisconsin Statutes, for the purpose of settling a potential action for a violation of 
subch. Ill, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That Ken Lucht is an employee of Wisconsin & Southern Railroad Company. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Company. 

3. That in February 2010 Mr. Gardner requested Mr. Lucht to make a campaign 
contribution to Friends of Scott Walker in the amount of $5,000. Mr. Gardner 
told Mr. Lucht that Wisconsin & Southern Railroad Company would reimburse 
him for the contribution. 

4. That Mr. Lucht accepted $5,000 from Wisconsin & Southern Railroad 
Company to make a political contribution to Friends of Scott Walker, although 
he did not make such contribution. 

5. That §11.25 (1 ), Wisconsin Statutes, provides that no individual may 
intentionally accept or receive anything of value for a political purpose 
contrary to law. 

6. That Mr. Lucht violated this statute by accepting $5,000 from Wisconsin & & 
Southern Railroad Company in order to make a contribution to Friends of 
Scott Walker. 

7. That Ken Lucht has agreed to pay a civil forfeiture of $250 in settlement of 
this matter. 

,4.~· 
KEN LucH:f 

f/o/;1 
Date 

Date 
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State of Wisconsin 
In the Matter of 

William Gardner 

GRGB 

Government Accountability Board 
) 
) SETTLEMENT AGREEMENT 
) 
) GAB Case #2010-05 

This agreement is entered into pursuant to the authority granted in §5.05 (1) (c), 
Wisconsin Statutes, for the purpose of settling a potential action for a violation of 
subch. Ill, Ch.13, Wisconsin Statutes. The parties hereto acknowledge and 
agree as follows: 

1. That Tim Karp is the Chief Financial Officer of Wisconsin & Southern Railroad 
Company. 

2. That William Gardner is the President and owner of Wisconsin & Southern 
Railroad Company. 

3. That from December 2009 through March 201 O Mr. Gardner requested a 
number of company employees to make campaign contributions to Friends of 
Scott Walker in the amount of either $4,900 or $5,000. Mr. Gardner told 
these employees that Wisconsin & Southern Railroad Company would 
reimburse them for the contributions. 

4. That Mr. Karp signed a number of checks from Wisconsin & Southern 
Railroad Company's checking account to reimburse these employees. 

5. That §11,24 (1 ), Wisconsin Statutes, provides that no individual may, directly 
or indirectly, furnish funds to another person for the purpose of making a 
contribution in other than the individual's own name. 

6. That Mr. Karp violated this statute by· signing checks from Wisconsin & 
Southern Railroad Company in order to reimburse employees for making 
political contributions to Friends of Scott Walker. 

7. That Tim Karp has agreed to pay a civil forfeiture of $250 in settlement of this 
matter. 

PAGE 02/07 
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State of Wisconsin 

FOR IMMEDIATE RELEASE: FOR MORE INFORMATION, CONTACT: 
April 11, 2011 Reid Magney, 608-267-7887 

G.A.B. and Milwaukee County District Attorney Announce 
Resolution of Significant Campaign Finance Investigation 

William Gardner to Plead Guilty to Two Felonies and Wisconsin & Southern 
Railroad to Pay $166,900 Forfeiture in Campaign Money Laundering Scheme 

MADISON -Today, the state's Government Accountability Board and the Milwaukee County 

District Attorney's Office announced the conclusion of a months-long joint investigation into 

money laundering allegations involving campaign contributions by William Gardner and the 

Wisconsin & Southern Railroad Company (WSOR). Mr. Gardner has agreed to plead guilty to 

two felony counts, and the corporation has paid a civil forfeiture of $166,900. Seven employees 

of WSOR will also pay forfeitures of $250 each. 

The investigation found that Mr. Gardner, the owner and president of Wisconsin & Southern 

Railroad, directed the railroad company to reimburse 11 political contributions totaling $53,800 

from himself, a number of railroad employees, an acquaintance of Mr. Gardner, and his 

daughter. The investigation also found that Mr. Gardner specifically directed or requested the 

individuals to make the contributions. The contributions and reimbursements were made from 

November 2009 through April 2010. Except for two contributions totaling $4,000 to former 

Assembly Speaker Mike Sheridan and the Assembly Democratic Campaign Committee, the 

remaining contributions were made to the Friends of Scott Walker committee. 

Wisconsin law prohibits any person from furnishing funds to another for the purpose of making a 

political contribution or disbursement in another person's name. It also prohibits anyone from 

accepting funds for the purpose of making a contribution. §§11.24, 11.25, Wisconsin Statutes. 

- 1 -



Wisconsin law also prohibits a corporation from making a political contribution. 11.38, 

Wisconsin Statutes. 

The investigation uncovered no evidence that any individual connected with Friends of Scott 

Walker had any knowledge of the illegality of the contributions. The Walker campaign returned 

the illegal contributions to the individuals who sent them. 

The Milwaukee County District Attorney's office filed a criminal complaint today in 

Washington County, Mr. Gardner's county ofresidence. Mr. Gardner has agreed to plead guilty 

to one felony count each of making excessive political contributions and making unlawful 

political contributions as a party to a crime. The District Attorney is not recommending any 

incarceration but is asking for two years of probation. State law will prohibit Mr. Gardner from 

voting while serving probation. 

"Because Mr. Gardner attempted to corrupt the political process, it is appropriate that he be 

deprived of the right to vote for a significant period of time," said John Chisholm, the Milwaukee 

County District Attorney. "He will also have two felony convictions on his record. Our 

sentencing recommendation also takes into consideration the significant cooperation of Mr. 

Gardner and the railroad with the investigation." 

Wisconsin & Southern Railroad Company has signed a Settlement Agreement with the 

Government Accountability Board admitting to violating the law and agreeing to pay a civil 

forfeiture of $166,900. Seven employees of the railroad have also signed Settlement Agreements 

acknowledging violating the law, and each will pay a civil forfeiture of $250. 

"The forfeiture paid by the railroad is the single largest forfeiture ever paid to the Government 

Accountability Board or to either of its predecessor agencies, the State Elections Board or the 

State Ethics Board," said Kevin J. Kennedy, Director & General Counsel of the Government 

Accountability Board. "The forfeiture reflects the size and scope of the money laundering 

scheme engineered by Mr. Gardner. The railroad's employees, while violating the law, had little 
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choice after Mr. Gardner personally asked them to make the contributions with a promise of 

reimbursement." 

Ethics and Accountability Division Administrator Jonathan Becker said the outcome of the 

investigation sends a strong signal to other corporations, political contributors, and the public 

that illegal contributions will be aggressively investigated and prosecuted. "It is no secret that 

Wisconsin Statutes prohibit corporations from making direct political contributions," Becker 

said. "In addition, employees of corporations should not be pressured into making political 

contributions, and the laws protect their right to say no to illegal schemes of this sort. We 

appreciate that some individuals declined to participate in Mr. Gardner's efforts to launder 

campaign contributions, and assisted in our investigative efforts." 

The Government Accountability Board began its investigation in April 2010 based upon a 

complaint by a former woman friend of Mr. Gardner who had been asked to participate in the 

scheme. The Board subsequently contacted the Milwaukee County District Attorney's Office 

and the two agencies worked closely together over the past year to complete a John Doe 

investigation before Judge Neal Nettesheim. The investigation involved obtaining and reviewing 

hundreds of digital documents and e-mails from WSOR, bank records, and the testimony of over 

a dozen witnesses. 

A copy of the criminal complaint, including a list of the contributions that were reimbursed, as 

well as copies of the Board's settlement agreements with WSOR and its employees, is available 

on the Board's website: http://gab.wi.gov/news. 

### 

The Government Accountability Board (GAB.) is responsible for administration and enforcement of campaign 
finance, elections, ethics and lobbying laws in Wisconsin. The GAB. is made up of six non-partisan, former 
judges and is supported by an agency of non-partisan staff members. 
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January 2, 2012 

Kathleen Chung, Attorney 
Wisconsin Department of Transportation 
Office of General Counsel 
4802 Sheboygan Avenue, Room II5B 
P.O. Box 7910 
Madison, Wl 53707-7910 

As an attorney, you likely know that the FBI defines a criminal enterprise as: a group of 
individuals with an identified hierarchy, or comparable structure, engaged in significant 
criminal activity. 

Sadly, in 2010 Wisconsin's shortline railroad, WSOR, fully met this definition. The May 
5, 2011 edition of the Milwaukee Journal-Sentinel reported: 

Madison - A Wisconsin railroad magnate pleaded guilty Thursday to 
making illegal political contributions. 

Prosecutors charged Wisconsin & Southern Railroad Company chief 
executive William Gardner last month with one count of excessive political 
contributions and one count of unlawful political contribution, both felonies. 

They accused him of asking his employees to make tens of thousands of 
dollars in political contributions, including donations to Gov. Scott Walker, and 
then reimbursing his workers. 

Gardner struck a plea deal calling for him to plead guilzy to both counts in 
exchange for prosecutors' recommendation that he serve two years on probation. 
His sentencing has been set for July 7 in Washington County. 

On July 7, 2012, the Journal Sentinel followed up with the following information: 

William Gardner, president and chief executive officer of Wisconsin & 
Southern Railroad Co. and a major donor to Gov. Scott Walker, was sentenced 
Thursday to two years of probation for violating state campaign finance laws. 

The letter you sent to Chief Cynthia Brown at the Surface Transportation Board, dated 
December 22, 2011, is unjust, improper, and misleading; fully ignoring the best-interest of 
Wisconsin residents. You have made a grave error in judgment by essentially supporting an 
illegal sale of exclusive access to state-owned trackage by WSOR, an enterprise that has literally 
committed high crimes against our democracy, Wisconsin citizens and our Great Nation. It is 
reasonable to assume that Wisconsin has higher expectations for attorney's practicing here. 

You must know the story of how this railroad "bundled" $70,000 for the anti-high speed 
rail candidate. William Gardner is a convicted felon (2 counts) and on probation. Unfortunately; 
his partners in crime, other WSOR employees, are getting a "free pass". It appears virtually the 
entire railroad may have been involved with the federal crimes Gardner has been convicted of. 

This is outrageous - Mr. Gardner's admitted acts and the collusion of his employees 
directly or indirectly violated any agreement to operate on publicly owned right of ways. He 
does not have the right to transfer agreements/leases/contracts to operate state owned 
tracks when he/WSOR has fully breached directly or indirectly imposed duties. 

Given objective facts here, it is not in the best interest of Wisconsin to allow any sale of 
such exclusive access to state-owned assets which WSOR has forfeited. A "secret" sweetheart 
deal with Watco Transportation Services (subsidiary ofWATCO Companies) is certainly not in 
anyone's best interest. It is shameful that any public official would state otherwise. 

A common criminal is not allowed to profit from his/her crimes. but it appears that in 
Scott Walker's Wisconsin, railroad magnates prosper and thrive on their criminality. It is wholly 
unjust for the sale of WSOR to be conducted in secret and out of the public's eye. You must 
stand against this sale. Advocating its consummation is dereliction of duty at best. 



I demand that you retract your comments to the Suiface Transportation Board which 
wholly-misrepresent the situation. While Gardner/WSOR has a right to sell assets he/it directly 
owns (trade name, locos, cars, etc ... ) WSOR does not have the right to sell access to public 
trackage on which WSOR operates given the serious crimes that have been committed. 

I demand that you do your duty as a representative of the Wisconsin Department of 
Transportation and as an attorney in-good-standing with Wisconsin's Bar Association. Stand up 
against this illegal sale. You have a legally imposed duty to work in the public's best interest 
amd disseminate truth and facts related to this transfer of ownership. 

Any lease/agreement to operate on public trackage must be openly sold to the "highest 
bidder" in an open and transparent process. The criminal nature of William Gardner and his 
railroad demands this. The public, which owns said track, has a right to expect better from you. 

The state must re-evaluate the monies that come into general revenue from private 
entities operating on public infrastructure. It is unjust, unfair, and wrong for the State of 
Wisconsin to subsidize what has literally become a criminal enterprise, WSOR. It is even worse 
to let WSOR profit from selling itself in a closed process, passing profits of its illegal activities 
along to former owners and a third party. I demand a prompt reply with a statement addressing: 

1. Your intentions to stand up for the public's good and withdraw 
the "comments" that wholly ignore the most relevant and 
salient issues at hand, perhaps even in a flagrant disregard for 
the truth and duties imposed on you. 

2. Any and all information related to how citizens, interest groups, 
and others with direct/indirect stake in this illegal sale can 
work to STOP this travesty of justice and the resulting harm it 
is inflicting on taxpayers, shippers, and citizens; while 
benefiting criminals and well-connected political insiders. 

You do not have a right to misrepresent basic facts to the Su1face Transportation Board, 
cover up WSOR's criminality, and allow an illegal sale wholly-hidden from the public to proceed 
for whatever purpose is currently motivating you to do so. 

Time is of an essence here; your cooperation is demanded and expected. Please do not 
stand down while valuable state assets, including exclusive access to public right-of-ways, are 
sold out-from-under taxpayers in an illegal and fraudulent manner for the benefit of felons. 

William P. Breitsprecher 
1202 Williamson Street 
Lower Level 
Madison, WI 53703 
608.556.2062 

c. Sen. Mark Miller 
Sen. Fred Risser 
Rep. Brett Hulsey 
Rep. Louis Molepske 
Rep. Kelda Helen Roys 
Rep. Fred Clark 
Rep, Terese Beceau 
Chief Cynthia T. Brown 
Committee for Fair Rail Access 
Wisconsin Passenger Association 
Wisconsin DOT: Office of Public Affairs 
Wisconsin Supreme Court: Office of Lawyer Regulation 



(submitted to Wisconsin Supreme Court: Office of Lawyer Regulation on 1/5/2012) 

It is an historical fact that Wisconsin's second largest railroad, Wisconsin & Southern, 
illegally promoted the anti-high speed rail candidate with "bundled" contributions from 
employees. According to the media, this crime was uncovered by a secret John Doe 
investigation into the current Governor's administration. 

It appears that WSOR wanted to "kill" high speed rail because this administration 
assumed that many millions of dollars in left-over transportation funds would be 
available for investment in other transportation needs - perhaps even the trackage that 
WSOR current leases or new trackage that WSOR was hoping to operate on. 

It is critical to point out that not only are WSOR's operations fully subsidized by the 
State of Wisconsin and other perhaps transportation authorities, but the agreements to 
give WSOR exclusive access to said rail lines literally represents a state-sanctioned 
monopoly on certain transpiration services. 

While the railroad's CEO "took the rap'', in reality, it appears virtually every important 
employee on WSOR participated in these crimes. By committing and being convicted of 
2 felony convictions for William Gardner, CEO, this rail operation fully the FBI;s defines 
a criminal enterprise: a group of individuals with an identified hierarchy, or comparable 
structure, engaged in significant criminal activity. 

On December 22, evidently the absolute last day for comments to be brought to the 
Surface Transportation Board's attention, Attorney Kathleen Chung wrote what appears 
to be a misleading letter of"comments" to Chief Cynthia Brown at the Surface 
Transportation Board, dated December 22, 2011, is unjust, improper, and misleading; 
fully ignoring the best-interest of Wisconsin residents. 

At best, she made a grave error in judgment by essentially supporting an illegal sale of 
exclusive access to state-owned trackage by WSOR, an enterprise that has literally 
committed high crimes against our democracy, Wisconsin citizens and our Great Nation. 
The letter attorney Chung sent makes absolutely no mention of critical details that should 
have been brought forth to STB. 

It is reasonable to assume that Wisconsin has higher expectations for attorney's 
practicing here. 

Here actions here, misleading STB as ifthere were absolutely no concerns/issues related 
to WSOR's felonies is outrageous - Mr. Gardner's admitted acts and the collusion of his 
employees directly or indirectly violated any agreement to operate on publicly owned 
right of ways. He does not have the right to transfer agreements/leases/contracts to 
operate state owned tracks when he/WSOR has fully breached directly or indirectly 
imposed duties. 



Given objective facts here, it is not in the best interest of Wisconsin to allow any sale of 
such exclusive access to state-owned assets which WSOR has forfeited. A "secret" 
sweetheart deal with Watco Transportation Services (subsidiary of WA TCO Companies) 
is certainly not in anyone's best interest. It is shameful that any public official would 
state otherwise. 

A common criminal is not allowed to profit from his/her crimes, but it appears that in 
Scott Walker's Wisconsin, railroad magnates prosper and thrive on their criminality. It is 
wholly unjust for the sale of WSOR to be conducted in secret and out of the public's eye. 
Advocating its consummation while deliberately withholding material information is 
dereliction of duty at best. 

WSOR does not have the right to sell access to public trackage on which WSOR 
operates given the serious crimes that have been committed. 

While many parties have been harmed by the crimes WSOR committed and it would be 
reasonable to state these crimes directly or indirectly cost the state untold millions of 
dollars, standing down while WSOR and Gardner potentially reap untold millions in 
profits off their crimes represents much larger damage to Wisconsin and our Great 
Nation. 

It is unjust, unfair, and wrong for the State of Wisconsin to subsidize what has literally 
become a criminal enterprise, WSOR. It is even worse to let WSOR profit from selling 
itself in a closed process, passing profits of its illegal activities along to former owners 
and a third party. Attorney Chungs actions have directly contributed to a terrible 
situation and it appears that little or nothing can actually be done to overturn a decision 
that it is reasonable to conclude was based on misleading information - "comments" that 
attorney Chung is wholly responsible for. 

It is reasonable to assume that attorney Chung did not have a right to misrepresent basic 
facts to the Surface Transportation Board, cover up WSOR's criminality, and allow an 
illegal sale wholly-hidden from the public to proceed for whatever purpose is currently 
motivating you to do so. 

Attached is a copy of a letter I hand delivered to WI DOT for Ms. Chung. I have sought 
to directly rememdy this situation. It appears that after filing inappropriate comments 
that intentionally hide material facts, Ms. Chung may have taken a vacation, perhaps to 
more-fully ensure that said proceedings "fly under the radar". 

In the meantime, a great injustice has occurred. 
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OPERATING AGREEMENT 

This Agreement made and entered into this 28th day of March, 2008, by and between East 
Wisconsin Counties Railroad Consortium, established in accordance with Sec. 66.0301 (formerly 
Sec. 66.30) Wis. Stats., having its principal office at Dodge County Administration Building, 127 
E. Oak Street, City of Juneau, County of Dodge, State of Wisconsin, (11Commission11

) and 
Wisconsin & Southern Railroad Co., a railroad company organized and existing under the laws of 
the State of Wisconsin and fully empowered to act as a railroad company in Wisconsin, having its 
principal office at 5300 N. 33rd Street, City of Milwaukee, County of Milwaukee, State of 
Wisconsin ("Operator"). 

WITNESS ETH 

WHEREAS, this Agreement supersedes Agreement No. 0490-40-SO(F), dated July I, 1990, 
and Agreement No. 0490-40-50(G) dated January 12, 2005; and, 

WHEREAS, certain rail facilities in Columbia, Dodge, Fond du Lac, Green Lake, 
Manitowoc, Milwaukee, Ozaukee, Sheboygan, Washington, Waukesha and Winnebago 
Counties, Wisconsin, have been abandoned, or have been threatened with abandonment, and 
have been purchased by the Wisconsin Department of Transportation (hereinafter referred to as 
WisDOT); and, 

WHEREAS, Commission is currently comprised of the counties of Columbia, Dodge, Fond 
du Lac, Green Lake, Ozaukee, Sheboygan, Washington and Winnebago, and Commission may 
accept additional member counties in the future; and, 

WHEREAS, Commission was created for the purpose of providing for the continuance of 
rail service to its member counties with authority to acquire the use of the Rail Line by purchase, 
lease or otherwise and to provide for the operation of freight rail service thereon by contract or 
otherwise; and, 

WHEREAS, WisDOT has acquired ownership of the Principal Line Segments in the State of 
Wisconsin as defined under Section 1.0(q) of this Agreement; and, 

WHEREAS, WisDOT owns the Principal Line Segments in Wisconsin, and the Commission 
owns the Improved Property, or has been granted use of the Improved Property of the Principal 
Line Segments in Wisconsin subject to all the conditions and limitations set forth in the Grant 
Agreement and Land Use Agreement identified in Section l .O(i) and (m) respectively; and, 

WHEREAS, Operator is also operating over the tracks of the Wisconsin River Transit 
Commission d/b/a Wisconsin River Rail Transit Commission and Pecatonica Rail Transit 
Commission under similar Operating Agreements; and 

WHEREAS, the parties hereto have negotiated and agreed to a long-term operating 
agreement which is this instrument; and, 
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WHEREAS, Operator has been furnished copies of and reviewed the Land Use Agreement 
by and between Commission and WisDOT dated March 28, 2008, and the Operating Agreement for 
Rail Service Continuation By and Between the Commission and WisDOT dated March 28, 2008; 
and, 

WHEREAS, Operator has inspected the Rail Line and is knowledgeable as to its needed 
repairs, maintenance and possible rehabilitation and is making certain financial commitments 
relating thereto which are hereinafter set f011h in this Agreement; and, 

NOW THEREFORE, in consideration of the promises and the mutual covenants contained 
herein, the parties hereto covenant and agree as follows: 

ARTICLE 1.0 - DEFINITIONS. 

As used in this Agreement and also, unless otherwise more particularly defined, in other 
instruments referred to herein: 

a. 11AREMA" means American Railway Engineering and Maintenance-of-Way 
Association. 

b. "Building" means any structure built to stand more or less permanently with 
columns or walls and designed to support a roof, and constructed as either an 
addition which increases the outside dimensions of another structure, or as a 
detached entity which is not physically connected to another structure and which 
was primarily intended and designed for human use, occupancy or the storage of 
goods and materials. 

c. "Commencement Date" means the date this Agreement is approved in writing by 
WisDOT on the Signature Page of this Agreement. 

d. "Commission" means the East Wisconsin Counties Railroad Consortium. 

e. "Commuter Passenger Service" means mass transit by rail characterized by morning 
and evening weekday peak ridership period service and by multiple ride tickets. 

f. "CN" means the Canadian National Railroad D/B/ A the Wisconsin and Central 
Railroad Co. and its successors, if any. 

g. "CPR" means the Canadian Pacific Railway D/B/A the Soo Line Raih'oad Company 
and its successors, if any. 

h. "FRA" means the Federal Railroad Administration of the United States Department 
of Transportation. 
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i. "Grant Agreement" means the Operating Agreement For Rail Service Continuation 
No. 0490-40-50(B-2) By And Between The East Wisconsin Counties Railroad 
Consortium And Wisconsin Department Of Transportation, dated March 28, 2008, 
and any amendments thereto. 

j. "Gross Operating Revenues" means all income produced from operations on the rail 
line which shall include freight bill revenues from complete on-line hauls, freight 
bill revenues retained by Operator under a division of revenues with other rail lines, 
shipper contract charges, surcharges, net equipment per diem, demunage, and 
equipment storage. Specifically excluded is income received from contract car 
repair, building of or scrapping of rail equipment, and excursion trains. Gross 
Operating Revenues shall be computed on an accrual basis. 

k. "Improved Property" means Buildings and Trackage located upon the Land of the 
Rail Line. 

1. "Land" means the real estate, generally 66 feet in width, the use of which is 
provided to Operator by Commission, upon which the trackage that is leased to 
Operator under this Agreement is located and which is the subject of the Land Use 
Agreement. 

m. "Land Use Agreement" means the Land Use Agreement No. 0490-40-50(A-l) by 
and between the East Wisconsin Counties Railroad Consortium and the Wisconsin 
Department of Transportation, dated March 28, 2008, and any amendments thereto. 

n. "Operatoru means the Wisconsin & Southem Railroad Company, and its successors, 
if any. 

o. "PRTC" means Pecatonica Rail Transit Commission. 

p. "Person" means an individual, a partnership, an association, or bodies politic or 
corporate. 

q. "Principal Line Segment" means one of the following as defined by their beginning 
and end points: 

(1) North Milwaukee, Milepost 93.4 to Horicon, Milepost 139.1. 
(2) Horicon, Milepost 139.1 to Cambria, Milepost 165.2. 
(3) Beaver Dam, Milepost 154.5 to Fox Lake, Milepost 156.7. 
(4) Horicon, Milepost 139.l to Ripon, Milepost 168.9, including the Peachey 

Bros. Spur at Burnett. 
(5) Ripon, Milepost 168.9 to Oshkosh, Milepost 188.3. 
(6) Iron Ridge, Milepost 132.91 to Mayville, Milepost 141.6. 
(7) Markesan, Milepost 172.6 to Brandon, Milepost 161.1. 
(8) Saukville, Milepost 114.8 to Kiel, Milepost 151.8. 
(9) Kohler, Milepost 4.0 to Plymouth, Milepost 14.95. 
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r. 11Rail Line11 means the Principal Line Segments in aggregate. 

s. "RHS" means Railroads and Harbors Section of the WisDOT. 

t. "South Central" means South Central Wisconsin Rail Transit Commission. 

u. 11STB" means the Surface Transportation Board of the United States Department of 
Transportation, or its successors, if any. 

v. "Trackage" means the rails, ties, ballast, track material, bridges, switches, culverts, 
signals, and all other non-Land property acquired by WisDOT and provided under 
grant to the Commission subject to certain express conditions and limitations. This 
term does not include Land. 

w. "UP" means the Union Pacific Railroad and its successors, if any. 

x. 11WisDOT1' means the Wisconsin Department of Transportation. 

y. "WRRTC" means the Wisconsin River Transit Commission D/B/ A the Wisconsin 
River Rail Transit Commission. 

ARTICLE 2.0 - LEASE, LICENSE, TERM AND RESERVATION. 

Section 2.1 - Lease, License and Term. 

(a) Commission hereby leases to Operator the Improved Property and grants to Operator an 
exclusive right and license to use the Land for the purpose of providing freight rail service and for 
all other purposes necessary to the foregoing, subject, however, to the uses and reservations 
identified in Section 2.2 hereafter and subject to the uses and reservations set forth in the governing 
Land Use and Grant Agreements. Operator agrees to cooperate with Commission to allow 
supplemental freight rail service to be provided by Commission on Principal Line Segments 
identified in subsections l(q) (1)- (7) of this Agreement in situations where Operator cannot justify 
and is unable to provide a desired level of freight rail service, provided that Commission 
indemnifies Operator in all respects under this Agreement and that Commission and WisDOT 
release in writing Operator from any obligation or liability which would be incurred if Operator 
were performing the service provided by Commission. The written release shall specify the terms 
and conditions under which the release is issued. This provision does not apply to the Principal 
Line Segments between Saukville, Milepost 114.8 to Kiel, Milepost 151.8 identified in subsection 
l(q)(8) and between Kohler, Milepost 4.0 to Plymouth, Milepost 14.95 identified in subsection 
l(q)(9). 

(b) This Agreement is to be executed upon authorization of the Board of Directors of the 
Commission, and the Sole Director of WSOR. This Agreement shall be effective upon the 
"Commencement Date", and sha11 end at 12:01 A.M. December 31, 2047; provided, however, that 
either party may terminate this Agreement under Article 7.0. 
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(c) Operator shall have the right to renew this Agreement for successive additional ten (10) 
year periods. Each option to renew shall be for a period of ten (10) years and shall be exercised at 
least one (1) year but no more than two (2) years prior to the expiration of the then current term, 
said renewal notice to be exercised in writing to the Commission with a copy of the notice to 
WisDOT. All terms and conditions of this Agreement shall apply to the renewal periods unless 
amended by mutual agreement. 

Section 2.2 - Reservation. 

The Land and Improved Property involved in this Agreement are the Land and Improved 
Property obtained by Commission from WisDOT through the agreements defined in Section 1.0(i) 
and (m) herein. Future operations may show WisDOT that portions of the Land or Improved 
Property are not needed for railroad use or are of sufficient width to allow other uses as co-uses. 

Land and Improved Property used predominantly in generating income not included within 
Gross Operating Revenues shall be deemed not used for railroad purposes. Paitial use of the line by 
Operator for future Commuter Passenger Service is possible if first authorized under a separate 
operating agreement in the manner set fo1th in Section 2.2(g). During the te1m of this Agreement 
some consolidation of yards, interchanges and terminal facilities of the various railroads serving the 
paiticular area may require relocation of Improved Property and other facilities which could affect 
portions of the Rail Line. WisDOT may, upon request from Commission, Operator or others, 
determine that the use of the Rail Line for railroad purposes is such that the width of the Land at 
particular points also permits recreational or scenic uses. Commission hereby makes this lease 
subject to the following conditions: 

(a) Subject to Section 2.2(b) below, the right is retained for WisDOT to sell or lease Land, 
Improved Property or both that WisDOT determines is not needed for the continuation of freight 
rail service. Such dete1mination shall be made after consultation with Commission and Operator. 
When notified of a pending sale by WisDOT, Commission shall forthwith notify Operator. 

(b) In the event WisDOT determines certain parcels of Land or Improved Prope1ty are not 
reasonably required for the preservation of railroad services, WisDOT may, upon its own initiative, 
sel1, permit, or lease such Land or Improved Property located outside 33 feet of the center line of 
the main track to any party. Before a sale, WisDOT must first offer the Land or Improved Property 
to Commission and to other state and local government units under the provisions of Section 85.09, 
Wis. Stats. Commission shall promptly notify Operator in writing whether it intends to exercise 
any right to purchase Land and Improved Property offered by WisDOT. If Commission does not 
elect to exercise such right, Operator may, within thhty (30) days following receipt of the foregoing 
notice, supply Commission with the purchase funds, and Commission shall purchase the Land and 
Improved Property to the extent that it may be accomplished under Section 85.09, Wis. Stats., and 
convey same to Operator; provided that Commission shall not be required to purchase such Land 
and Improved Property on behalf of Operator if in its reasonable judgment Commission determines 
that the Land and Improved Property will not be used for a public purpose, in which case the funds 
furnished by Operator to Commission shall be promptly returned. Commission shall not consent to 
WisDOT sale or lease of any Land and Improved Property within 33 feet of the center line of the 
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main track without Operator approval if the parcel to be sold is unoccupied by permanent 
structures, or is to be sold to an owner of property abutting the main track. Operator approval is not 
required for Commission's consent to a WisDOT sale or lease of Land and Improved Property 
within 33 feet of the center line of the main track when the Land and Improved Property are subject 
to a lease and are occupied by a permanent structure legally existing on the date of the Grant 
Agreement, or if the sale or lease is for utility or communication use provided that the lessee or 
purchaser agrees in writing to indemnify Operator against loss or disruption to Operator's business 
caused by such lessee's or purchaser's use of the Land or Improved Property so acquired. 

(c) Commission retains the right to retake or retain possession of any of the Rail Line under 
lease to third parties for itself or for WisDOT, subject to the right of the Operator to provide 
service. In the Land Use Agreement, WisDOT presently retains the right to approve all leasing of 
Improved Property and to conduct all the leasing of Land. If there presently are sidetracks on any of 
the Land leased to third pm1ies, Commission shall provide Operator with the right of continued use 
of the sidetrack and Land 16.5 feet from the center line on each side of the side track. 

( d) The right to lease Land, which is not under license and lease to Operator or not presently 
leased to third parties, is retained for WisDOT. If requested by Operator, Commission will attempt 
to exercise such rights as it may have to obtain a lease or sale of the property to a party or parties 
who will use the property or improve the property for a use that will involve freight rail 
transpo11ation. 

( e) Any building or other structure presently on the Land being used for railroad purposes or 
previously built for railroad purposes, except as may be specifically excluded elsewhere herein or in 
an existing lease or by law, will be available for use by Operator. If any such building or buildings 
are not needed by Operator for its operation, Commission reserves the right to lease any such 
building or buildings to third parties for periods not to exceed two (2) years. In some instances, this 
might involve leasing a portion of the building with Operator using the other portion. Commission 
agrees to consult with Operator in making such leases. 

( f) The transfer of use of the Land to Operator is subject to existing utility easements, street 
and highway easements, and other existing easements, permits or licenses of grant or use. 
Commission retains the right of WisDOT or Commission to grant future utility easements and 
public or private highway or road crossing authorizations. Commission retains to itself or WisDOT 
all easement and right-of-way rental, purchase price, or other easement, right-of-way or property 
transfer payments. 

(g) Commission reserves the right to contract for the use of the Rail Line or portions thereof 
for Commuter Passenger Service. Such contract may be with Operator or a governmental unit or 
Commission may provide that service itself; provided, however, that Commission may alternatively 
contract, directly or indirectly, with an entity other than Operator or a governmental unit if it 
notifies Operator, in writing, of its intention to do so and offers Operator an option to provide the 
same service on the rail line portion proposed to be operated over by such other entity, upon the 
same terms and conditions, which option may be exercised by Operator within thirty (30) days 
following receipt of the foregoing notice. Neither Operator nor any other operator may provide 
Commuter Passenger Service over any portion of the rail 1ine without first entering into a separate 
agreement authorizing that service. Before Commuter Passenger Service may begin, Commission 
must sign the authorizing agreement, and WisDOT must approve it. Further, it is a condition of 
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this reservation that Commission may contract with a third party respecting the provision of 
Commuter Passenger Service only if reasonable advance notice is given to Operator and Operator is 
afforded the opportunity of participation in the negotiating and establishing of the conditions of the 
co-use of these facilities. The granting of such co-use is on the further condition that any upgrading 
or changing of the Rail Line or other facilities to accommodate the co-use shall be first approved by 
WisDOT in accordance with Commission's obligations under the Land Use Agreement and shall 
not involve any additional cost to Operator and that a reasonable division of costs for the servicing, 
maintaining and repairing of the trackage and other facilities for the co-use shall be established. It 
is a further condition that such a joint use shall not unreasonably resttict the use of the particular 
facilities by Operator. This joint use may involve testing or trial operations as well as permanent 
operations. 

(h) As to the planning operations and the changes which might occur because of planning 
operations, Commission reserves to WisDOT, itself and the governmental entities along the Rail 
Line the right to do such planning and to provide for relocation of facilities, including Improved 
Property and the elimination of certain trackage, buildings and other facilities, in order to carry out 
the determinations arrived at from such planning. It is a condition of this Agreement that 
Commission reserves the right to negotiate the contract as to such matters to itself and WisDOT on 
the condition that Operator be given notice and the opportunity to act as a participant or an observer 
at any such negotiations and that the following factors are controlling insofar as they affect 
Operator: Operator agrees that it will cooperate in implementing any agreements made by 
Commission as to the matters set forth in this subsection providing that the alternate facilities made 
available to Operator are approximately equal to those released by Operator; and, that any major 
costs of the changes are not imposed on Operator. No change shall interfere with Operator's duty 
to provide service unless Operator and Commission agree to such change. 

(i) It is understood that no lease money or sale receipts are to accrue to Operator in the event 
of any sales or leases of Land or Improved Property. 

G) The purpose of this section is to merely require Operator to receive a written permit from 
WisDOT before Operator itself provides passenger rail service. This section does not limit 
Operator's ability to provide freight services. If Operator proposes to operate or allow the operation 
of any train over any portion of the Rail Line which is to carry any person paying a fee for caniage, 
Operator shall first apply for and receive a written permit from WisDOT for the passenger 
operation on the Rail Line. WisDOT in consultation with Commission may grant or deny a permit 
based solely upon any of the following: adequacy of liability insurance coverage, terms and amount 
as set f01ih in Section 6.2 below, trackage condition, proposed speed of operation, preparations for 
crowd control, parking and clean-up, and sufficiency of consumer protection assurances associated 
with each use by Operator of any portion of the Rail Line subject to this Agreement to be operated 
over by Operator or by an affiliate, subcontractor or lessee of Operator. The permit may be denied 
if not requested in writing a minimum of ten days prior to the proposed use date, or if a fully 
executed copy of an acceptable certificate of binding insurance is not submitted for Commission 
and WisDOT review ten days prior to the proposed use date, or if insurance coverage is inadequate 
or flawed in the reasonable judgment of Commission or WisDOT, or if a prior fee remains unpaid 
in whole or in part. 
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ARTICLE 3.0 - RENT. 

(a) Each year Operator shall pay rent to Commission for use of the Land and Improved 
Property, and all other rights and privileges under this Agreement, due and payable quarterly. 
The amount of rent which Operator shall pay to Commission each year shall be an amount equal 
to the amount calculated by multiplying the Rate Per Mile (hereinafter denoted the "RPM") by 
the number of miles of track operated, excluding yard, passing and side tracks. 

(b) The RPM is hereby established as follows: 

(i) The RPM in effect during the calendar years of2009 through 2013, both inclusive, 
shall be $100.00 (One hundred dollars). 

(ii) The RPMs in effect during the calendar years after 2013 shall be RPMs which 
shall have been adjusted according to the provisions of this Article 3.0 which are set 
forth below. 

(iii) The RPM shall be adjusted beginning in January of the year 2014 and shall be 
adjusted again every fifth year thereafter. 

( c) When an adjustment to the RPM is to be made, it shall be made in the month of 
January, the adjustment to the RPM shall be calculated by increasing or decreasing the RPM 
which was in effect during the previous calendar year in proportion to the change in the CPI-U 
over the five year period ending on December 31 of the previous calendar year. 

(d) CPI-U means the US Department of Labor, Bureau of Statistics, Consumer Price 
Index for the United States, All Urban Consumers, All Items, unadjusted index. 

(e) Adjustments to the RPM shall be calculated by the following process: 

(i) Subtract the CPI-U for the month of December of the year which is six years prior 
to the current year from the CPI-U for the month of December of the immediately 
preceding calendar year. The difference between these two CPI-U numbers is the 
Index Point Change over the preceding five year period. 

(ii) Divide the Index Point Change by the CPI-U for the month of December of the 
year which is six years prior to the current year, and add one to the quotient, and 
round the sum to the third decimal place, to establish the RPM Adjustment Multiplier. 

(iii) Determine the adjusted RPM by multiplying the RPM in effect during the 
previous calendar year by the RPM Adjustment Multiplier to establish the new RPM. 

(f) In addition to any rental due under Section 3.0(a) of this Agreement, Operator shall 
pay Commission 10% of its gross receipts in excess of $100,000 per year from excursion trains 
permitted by WisDOT and operated on the Land and Improved Property. 
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(g) For calendar year 2008, Operator shall pay rent in the amount of $15,250 to 
Commission for use of the Land and Improved Prope1ty, and all other rights and privileges under 
this Agreement, due and payable in one lump sum on September 30, 2008. 

ARTICLE 4.0 - REVENUE DIVISIONS, TRACKAGE RIGHTS, 
INTERCHANGES AND COORDINATION WITH OTHER LINES. 

Section 4.1 - Division of Revenues. 

Operator has represented to Commission that it has made necessary and satisfactory 
arrangements for divisions of revenues with all connecting railroads. Operator obligates itself to 
make atTangements for division of revenues as are needed if there are other interchange points 
needed for proper operation of the Rail Line and to furnish Commission documented evidence of 
such divisions after being obtained. 

Section 4.2 - Trackage Rights. 

(a) Operator and Commission have the responsibility for obtaining the necessary trackage 
rights required to permit the operation over the Rail Line that is required to perform the necessary 
freight rail service for shippers along the Rail Line. Operator and Commission shall use their best 
efforts to obtain such rights or to purchase such additional trackage and land or both as are 
necessary to provide access by Operator to the Improved Prope1ty. This section shall not be 
construed to require Commission to expend funds, or acquire property or rights. Operator shall file 
all trackage rights agreements with the STB as may be required by law. 

(b) Operator shall furnish Commission and WisDOT copies of trackage rights or lease 
agreement(s) allowing Operator to operate over: 

(i) CN property from Rugby Jct. to Waukesha. 

(ii) CN property from Saukville to Canco. 

(iii) UP property from Kohler to Sheboygan. 

(iv) Such other railroad property as is or as may become necessary to operate the Rail 
Line. 

Section 4.3 - Interchange Agreements. 

It is recognized that Operator may enter into interchange agreements with the CN, CPR and 
UP in various locations to facilitate the service to the Rail Line. Operator agrees to supply 
Commission and WisDOT with documented evidence of the interchange agreements and any 
amendments thereto after obtaining the same. 
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Section 4.4 - Interline Divisions. 

(a) Operator shall adhere to and comply with the interline accounting rules of the 
Association of American Railroads in dividing revenues, under through rates, among participating 
carriers. Operator covenants and agrees to make such divisions at the time and in the manner 
provided herein. 

(b) Operator shall remain cwTent on its financial obligations to connecting railroad 
companies. In the event that any or all connecting railroad companies place Operator on a "junction 
settlement" basis, or any modification thereto, except by voluntary written agreement between 
Operator and connecting railroad, Commission may, at its option, declare Operator in default of this 
Agreement. 

ARTICLE 5.0 - RAILROAD OPERATIONS. 

Section 5.1 - Authority to Operate. 

(a) Operator has obtained the requisite operating authority from the STB for the railroad 
operations described under this Agreement and shall keep such authority in full force and effect 
throughout the term of this Agreement. Operator shall make all required fiJings and reports to the 
STB and the Wisconsin Office of the Commissioner of Railroads. 

(b) Commission hereby as a part of this Agreement grants Operator the right to operate over 
all Principal Line Segments of the Rail Line under Commission jurisdiction as a common carrier 
railroad providing exclusive originating and terminating freight rail service on the Rail Line, 
including line-haul and switching services to shippers on the Principal Line Segments over which it 
is operating as a freight rail canier. In such operation, Operator shall have the power and authority 
to exclusively control, manage, staff and plan for the provision of freight rail service on the 
Principal Line Segments over which it is operating as a freight rail carrier. As a part of its 
operation, Operator shall have power to effect such additions, changes, betterments, and repairs to 
the Improved Property as Operator may, in its judgment, deem necessary, expedient or proper to 
assist or improve rail service over the Rail Line, subject to the approval of Commission if approval 
is otherwise required by other provisions in this Agreement, the Land Use Agreement or Grant 
Agreement, other applicable agreements or by Jaw. Commission grants Operator the right to adopt 
and promulgate rules governing access to, use of, and operation of the Land and Improved Prope11y, 
provided any such rnles affecting freight rail service which differ from the General Code of 
Operating Rules adopted by Burlington Northern Santa Fe Railway, CP Railway, and Union Pacific 
Railroad, effective April 3, 2005, or as subsequently revised, shall be lawful under Federal and state 
statutes and regulations governing such service and shall have been approved by WisDOT within 
180 days of the issuance of the order adopting or promulgating such rules and provided any such 
rules are consistent with this Agreement. 
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Section 5.2 - Agreement of Operator to Operate and Agreements and Covenants as 
to Operator. 

Operator hereby agrees to operate a railroad on the Rail Line licensed and leased to it as set 
forth above. As part of this Agreement, Operator hereby covenants and agrees to do the following 
things and to perform in the following manner: 

(a) Service. Operator agrees to provide revenue freight rail service to cunent and future 
shippers and receivers connected to or on the Rail Line. This is freight rail service including 
provision of rail cars, switching, line haul and other related services and includes bridge traffic. 
Operator is required and hereby agrees to provide the current and future shippers and receivers 
connected to or on the Rail Line freight rail services upon the same te1ms and conditions as such 
service is provided to other shippers and receivers served by Operator, or as otherwise agreed 
between Operator and any shipper or receiver. Failure to provide minimum service required or 
agreed to hereunder or required under Section 7.10 shall at Commission's option subject Operator 
to te1mination for default as hereinafter provided. 

(b) Maintenance. Operator shall perform or cause to be performed all maintenance of the 
Rail Line including trackage, crossings at grade, bridges, buildings, drainage ways and structures, 
fences, other appurtenances, and any other portion of the Land or Improved Property reasonably 
necessary for the safe operation of freight rail service or any other service provided by Operator. 
Tracks shall be maintained to FRA Class II standards, or to a standard determined by WisDOT after 
consultation with Operator, as of an inspection date prior to sixty (60) days following the 
Commencement Date. Upon its completion, a list of line segments that shall be maintained to FRA 
Class II standards and a list of line segments that shall be maintained to FRA Class I standards shall 
be included as Attachment 3 to this Agreement. Any Principal Line Segment that has been 
rehabilitated as part of a WisDOT assisted project after the date of this Agreement shall be 
maintained to the WisDOT maintenance specifications specified as part of the contract covering 
WisDOT assistance to that rehabilitation project. In the event of a dispute between Operator and 
WisDOT as to the condition of the trackage following the inspection referred to above, Operator 
and WisDOT shall jointly request FRA to determine the FRA track safety classification. Bridges 
shall be maintained in compliance with Chapter 7, Part 3 of the Manual for Railway Engineering, as 
amended, published by AREMA. Operator may be declared in default, as hereinafter provided, or 
in the case of buildings, may lose the right of possession and occupancy, if a deviation from the 
applicable maintenance standards or local and state building codes remains uncorrected for more 
than ninety (90) days after notification of the deviation as hereinafter provided or if Operator has 
not diligently commenced to correct such deviation within the 90 day period. Operator is 
prohibited from using trackage located in sidetracks, sidings or other locations as maintenance 
material unless prior written permission to do so is requested from and first granted by WisDOT. 
Compensation to WisDOT from Operator for materials used with or without permission may be 
required by Commission and WisDOT. Any costs of trackage installed on or funds expended for 
maintenance of any portion or component of the Rail Line under the jurisdiction of Commission by 
grant from WisDOT that is not approved by WisDOT as part of a rehabilitation project shall not be 
eligible for reimbursement by Commission or WisDOT upon sale of the Rail Line or transfer of 
operating rights over the trackage to another agency or operator. 
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(c) Safety and Other Inspections. Operator agrees to facilitate the inspection of the Rail 
Line facilities as required by governmental agencies. Operator agrees to inform WisDOT and 
Commission of the time and place of any inspection requested by a federal or insurance inspector. 
Operator shall permit representatives of WisDOT authorized by the Secretary of WisDOT or Chief 
of the Railroads and Harbors Section ofWisDOT and representatives of Commission authorized by 
Commission chairman to accompany the inspector. Operator is required and hereby agrees to 
provide access to all documents related to any inspection by any governmental or insurance agency. 
Operator agrees upon reasonable notice during normal business hours to permit inspection of the 
Rail Line, the rolling stock and maintenance equipment, and the operating and maintenance 
practices of Operator and Operator's affiliates performing work on the Rail Line, by Commission or 
WisDOT or their agents. Operator covenants and agrees to furnish Commission and WisDOT with 
copies of all inspection reports from federal agencies or insurance agencies and safety orders from 
federal agencies or insurance agencies and to fumish Commission any like reports and orders from 
WisDOT or the Wisconsin Office of the Commissioner of Railroads. 

( d) Equipment. Operator agrees to provide and maintain at its own expense all suitable 
locomotives, cars and other rail equipment as are necessary in the operation of this freight rail 
service. Operator shall be solely responsible for and agrees to provide all tools and other equipment 
necessary to properly maintain the operating equipment, Improved Property, and Land on the Rail 
Line. 

( e) Operating Personnel. Operator agrees to obtain and maintain the necessary personnel for 
operation and management of its operations over the Rail Line. Said personnel shall be under the 
sole control and direction of Operator. It is understood and agreed that no personnel of Operator 
are agents, employees, servants or subcontractors of Commission or WisDOT. All such personnel 
shall be qualified and properly trained for such service, but this shall be the sole responsibility of 
Operator. 

(f) Accounting Services. Operator agrees to establish and perfo1m all necessary accounting 
services appropriate to conducting business as a railroad and to comply with this Agreement. 
Operator is required and hereby agrees to permit access by WisDOT and Commission and their 
agents to all documents related to the business operation of Operator including, but not limited to, 
agreements for leases, loans, revenue divisions and records of rail traffic, receipts and expenditures. 

(g) Use of Property. Operator shall have use of all the Land and Improved Property under 
the ownership or control of Commission, including buildings, which are reasonably required for the 
operation of the Rail Line. This shall not, however, negate any reservations held or any actions 
taken by Commission or WisDOT under the reservations set forth in Section 2.2 of this Agreement. 
Operator covenants and agrees to provide maintenance and upkeep for any such buildings. In the 
event it becomes desirable to construct buildings or other structures on the Land, the same may be 
constructed by Operator at its expense, subject to Commission's and WisDOT's approval. Operator 
has no authority to enter into easements, permits, licenses or leases affecting the Land whether 
under the use of Operator or outside the use of Operator. Commission is under contract with 
WisDOT as to leases of Land and Improved Property, and any such lease income shall be income to 
WisDOT or Commission. Commission agrees, however, to cooperate with Operator in providing 
leases to businesses or users who would benefit the rail business through operation of any such 
leases. Operator understands that any agreement for leasing Land is subject to the Grant Agreement 
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or Land Use Agreement as to securing authority and approval from WisDOT and as to the division 
of rents. 

(h) Promotion of Business. Operator covenants and agrees to use its best efforts to promote 
the use of freight rail services by customers located along the Rail Line and in the immediate 
vicinity and agrees to diligently seek new freight rail business and customers for such services. 

(i) Use of Land or Trackage as Collateral. Neither the Land for which a lease and license to 
use is granted nor the Improved Property leased under this Agreement shall be used by Operator in 
any form or amount as equity, security, or collateral for any borrowing or other means of raising 
capital by Operator or as collateral for any other purpose. 

G) Public Order. Operator hereby assumes full responsibility for preserving public order 
upon the subject property and for resolving matters concerning trespass upon or from the Land and 
Improved Property adjacent to private lands. Operator may adopt and enforce any necessary rules 
in accordance with Section 5.1 (b) in order to protect the Rail Line. Operator shall have the right to 
post signs and erect barricades necessary to delineate the Rail Line as railroad property and to 
prevent entrance upon the subject Rail Line by unauthorized vehicles or individuals. 

(k) Fencing. Operator assumes such responsibility as may exist to third parties for 
providing foncing required under Chapter 90, Wis. Stats., local ordinance or contract. 

(l) Vegetation Control. Operator assumes such responsibility as may exist for the 
eradication, control and removal of vegetation as required by applicable state law or local 
ordinance. 

(m) Crossing over Waters and Drainage Systems. Operator assumes full responsibility for 
the ordinary repair and maintenance of all culverts, trestles and bridge structures on the Rail Line. 

(n) Highways and Streets. Operator assumes full responsibility on the Rail Line for the 
maintenance of trackage, warning devices, and railroad highway crossings whenever crossing 
maintenance is required by law from Operator. 

(o) Private Crossings. Operator may, according to applicable statutory provisions, abrogate 
any private crossing established by agreement, which interferes substantially with Operator's 
performance of freight rail services. Operator shall obtain authorization from WisDOT and, if 
necessary, the Office of the Commissioner of Railroads, prior to pe1mitting any additional private 
crossings. 

(p) Maintenance Plan. 

(i) Operator agrees to prepare an annual maintenance plan for the Rail Line. This plan 
shall be combined with like plans for any and all other Rail Lines provided to Operator 
by any other rail transit commission existing in Wisconsin. The plan shall be prepared 
in consultation with WisDOT and shall be fully completed and delivered by Operator to 
WisDOT for WisDOT review and reasonable approval not later than February 1 of each 
year. The plan required to be submitted shall include the quantities of materials to be 
installed during the year in which the plan is submitted, the numbers and types of 
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personnel to be employed for the proposed maintenance, the numbers and types of 
machines to be utilized for performing the proposed maintenance, the location of the 
proposed maintenance and the schedule for performing the proposed maintenance. 
Estimated prices for materials, labor and machines shall be included as well as the 
projected rates of production. 

(ii) A maintenance plan shall not be eligible for WisDOT approval unless the sum of 
expenses and the capitalized maintenance expenditures called for in the plan during 
each calendar year are a minimum of 10 percent of Gross Operating Revenues. 
Notwithstanding the above, in the event maintenance is required to meet the track 
classification levels required under Section 5.2(b), sufficient funds to achieve the 
classification level required shall be expended. The Plan or modification shall be 
revised and resubmitted within 30 days following a WisDOT request so as to overcome 
the deficiencies, if any, identified by WisDOT. 

(iii) Operator shall respond to inquiries from WisDOT concerning Operator's 
implementation of the approved Maintenance Plan. Operator shall provide WisDOT 
with a revised Maintenance Plan within 10 days following WisDOT's request for 
revisions following a review in accordance with Section 5.2(b). 

( q) Liens Against Rail Line. Operator shall not directly or indirectly create, incur, assume, 
or suffer to exist any mo11gage, pledge, lien, charge, encumbrance, or other security interest or 
claim on or with respect to the Land or Improved Prope11y or any interest therein. Operator will 
promptly, at its expense, take such action as may be necessary to duly discharge any such m01tgage, 
pledge, lien, charge, encumbrance, security interest, or claim if the same shall arise at any time. 

(r) Rail Banked Lines. The obligation of Operator under this and other sections of this 
Agreement shall not apply to Principal Line Segments classified as rail banked lines. 

ARTICLE 6.0 - LIABILITY AND INSURANCE. 

Section 6.1 - Hold Harmless. 

Except to the extent that the same arises from or is related to co-uses permitted by 
Commission or WisDOT pursuant to Section 2.2(g) above, Operator shall save and hold 
Commission, Commission's member counties and WisDOT hrumless from and against all liability, 
damage, loss, claims, demands and actions of any nature whatsoever which arise out of or are 
connected with, or are claimed to arise out of or be connected with, any act, omission or operation 
of Operator, or its agents, servants, subcontractors, officers or employees, or which arise out of or 
are connected with, or are claimed to arise out of or be connected with any accident or occunence 
which happens or is alleged to have happened, in or about the place where such operation, act or 
omission is being performed or in the vicinity thereof (1) while Operator is performing its work, or 
(2) during the period this Agreement between Commission and Operator is in effect, or (3) while 
any of the Operator's property, equipment, or personnel, are in or about such place or the vicinity 
thereof by reason of or as a result of the performance of Operator's operations: including, without 
limiting the generality of the foregoing, all liabilities, damages, losses, claims, demands and actions 
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on account of personal injury, death or property loss to WisDOT, its officers, employees, agents, 
subcontractors or frequenters, or to Commission, its officers, employees, agents, subcontractors or 
frequenters, or to any other person whether based upon, or claimed to be based upon, contract, tort, 
or having its basis in worker's compensation (except worker's compensation claims by employees or 
agents of Commission or WisDOT) under Federal or state statutes or having any other code or 
statutory basis, or based upon administrative laws or other provisions. Without limiting the 
generality of the foregoing, the liability, damage, loss, claims, demands and actions indemnified 
against shall include all liability, damage, loss, claims, demands and actions for trademark, 
copyright or patent infringement, for unfair competition or infringement of any so-called 
"intangible" property right, for defamation, false arrest, malicious prosecution or any other 
infringement of personal or property tights of any kind whatsoever. Operator shall at its own 
expense investigate all such claims and demands, attend to their settlement or other disposition, 
defend all actions based thereon and pay all charges of attorneys and all other costs and expenses of 
any kind aiising from any such liability, damage, loss, claim, demand or action. 

Section 6.2 - Insurance. 

(a) Required Coverage. During the term of this Agreement, Operator shall maintain, at its 
own cost and expense, a Comprehensive Railroad Liability Policy with limits of not less than 
$20,000,000 per occurrence, or other form approved by WisDOT. WisDOT and Commission, and 
Commission's member counties, and their officers, employees, and agents shall be named as 
additional insureds under such policies. Operator agrees to maintain and keep in force worker's 
compensation and employer's liability insurance as applicable under the Federal Employer's 
Liability Act to the extent, if any, that it is not covered under the Comprehensive Railroad Liability 
Policy. Further, Operator shall carry Wisconsin Worker's Compensation Insurance to the extent that 
it is necessary over and above federal employer's liability coverage and for the covering of any 
employees, if any, who are not covered under the Federal Employer's Liability Act. Operator 
further agrees to carry fire and extended coverage for any buildings and structures subject to 
damage in an amount not less than $5,000,000. All such insurance shall cover Commission, 
Commission's member counties and WisDOT to the extent of their ownership in any of said 
properties and to include under such coverage buildings, and trackage owned by Commission and 
leased to Operator hereunder, even though some of said buildings or structures might not be 
included in the property used by the Operator, except that coverage need not be maintained on 
improvements sold, leased, licensed or otherwise disposed of by WisDOT or Commission to any 
third party. Items of coverage for Commission may be waived by letter from Commission to the 
Operator. 

(b) Validation of Coverage and Notice of Cancellation. Upon initial purchase and each 
renewal of insurance coverage, the insurance carrier shall be subject to approval of WisDOT, such 
approval shall not be unreasonably withheld, and Operator shall provide to both WisDOT and 
Commission written documentation from the insurance carrier or its authorized representative of 
the te1ms and effective date of coverage and within 60 days thereafter a copy of the Comprehensive 
Railroad Liability Policy and the other policies of insurance aforesaid. In the event of suspended 
coverage or insurance cancellation by any insurance carrier, both the insurance carrier and the 
Operator shall provide WisDOT and Commission with notification of such suspension or 
cancellation no less than 10 days prior to such suspension or cancellation. 
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(c) Self-Insured Retention. It is understood and agreed that both the Comprehensive 
Railroad Liability Policy and the Rolling Stock Policy to be obtained and kept in force by Operator 
may contain a self-insured retention. A Comprehensive Railroad Liability Policy provides coverage 
for liabilities resulting from railroad operations such as grade crossing incidents, injuries to third 
parties while on railroad property and injuries to railroad employees under FELA. A Rolling Stock 
Policy provides coverage for damage to rail equipment, track structure, customer product loss and 
third party property resulting from a derailment or collision between rail equipment. The Operator 
shall maintain a self-insured retention of not more than $250,000 per occurrence for railroad 
liability, employee injuries under FELA, and rolling stock equipment. If for whatever reason, the 
Operator determines that maintaining such a level of self-insured retention is either impractical, 
unavailable or uneconomical, then Operator agrees to confer with Commission and WisDOT on the 
amount of self-insured retention at least 60 days prior to policy renewal or at such other time as 
review may be required by the insurer. It is a condition of this Agreement that Operator shall 
annually provide WisDOT with an independently audited financial statement showing the financial 
capability of the Operator to be sufficient to satisfy the self-insured retention. It is a condition of 
this Agreement that, upon the request of Commission, which request shall be set forth in a 
resolution adopted by the Board of Directors of the Commission, at a meeting of the Board of 
Directors of the Commission, by an affinnative vote of not less than two-thirds of the fixed 
membership of the Board of Directors of the Commission (notwithstanding whether all members 
are present at a meeting to vote on such resolution), Operator shall provide Commission with an 
independently audited financial statement showing the financial capability of the Operator to be 
sufficient to satisfy the self-insured retention. 

( d) Reporting of Incidents and Claims. During the term of this Agreement and any 
extension thereof, any damage or injury to person or property occurring on the Rail Line or from the 
operation of the equipment of Operator or by the employees of Operator (herein referred to as an 
"incident") shall be immediately repo11ed to Commission and WisDOT. Operator shall, within 5 
days, provide a written report, which shall also include a brief resume of the facts of the incident 
and an estimate by the Operator as to the approximate potential claim, which might arise 
thereunder. If a notice of injury or claim of damage is made to Operator, then Operator shall 
forthwith furnish Commission and WisDOT with copies thereof Thereafter, Operator shall 
provide Commission and WisDOT copies of any fui1her instruments, reports, or records involving 
such matter and shall periodically, but not less frequently than semi-annually, report to Commission 
and WisDOT as to further happenings regarding the incident including the final disposition of the 
matter. 

(e) Self-Insured Retention Set Aside. Operator shall, within 30 days after receiving a claim 
or notice of claim alleging an incident or after being notified of a claim or notice of claim being 
received by Commission, a member county of Commission, or a WisDOT employee alleging an 
incident, set aside a separate, segregated reserve for each claim, including claim defense. The 
reserve fund set aside for each claim and for its defense shall be detennined by Commission's 
counsel, Operator's counsel and WisDOT's counsel. If the counsels are unable to agree, they shall 
select a fourth party to make the dete1mination. Pending that determination, at least the lesser 
amount shall be set aside. For the purposes of monitoring Operator's performance under this 
Agreement relating to claims, Operator agrees to provide any Commission or WisDOT 
representative full and complete access to all documents and records related to Operator's 
operations or financial position. In the event that the ratio of Operator's current assets to current 
liabilities, including claim reserves, as determined from General Ledger Trial Balance sheets filed 
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with Commission and WisDOT witWn 45 days after the end of each qua1ter, is less than l .1 to 1, as 
determined by WisDOT, Commission shall have the right to terminate this Agreement by fifteen 
(15) days written notice to Operator. If, upon receipt of such notice of termination, Operator shall 
desire to continue this Agreement in effect, Commission or Operator shall have the right to do so by 
(i) purchasing, at its own cost and expense, such insurance as WisDOT and Commission shall deem 
necessary in their reasonable judgment or by (ii) causing the equity owners of Operator to 
contribute such additional amounts to the capital of Operator as are required to increase such ratio 
to 1.1 to I. 

(f) Review and Modification of Liability Insurance. The coverage limits of Operator's 
Comprehensive Railroad Liability Insurance for freight and excursion operations shall be subject to 
review by Commission and WisDOT no more than once every twelve months. Modifications to 
self-insured retention amounts shall be governed by Section 6.2(c) herein. Modifications increasing 
coverage limits shall be effective upon notice by Commission or WisDOT to Operator. Any 
modifications decreasing coverage limits may not in any event reduce the requisite insurance 
coverage below that required under Section 6.2(a) herein and shall be effective only upon WisDOT 
approval and upon amendment to tWs Agreement. Review of liability insurance shall be conducted 
by Commission, Operator, and WisDOT no less than 30 days prior to the expiration date of the 
policy then in force, except that a special review may be conducted in the event Operator 
experiences a cancellation of or a modification or a refusal to renew its liability insurance. Such 
special review shall be governed solely by Section 6.2(f)(iv), (v), and (vi) herein. The following 
conditions shall apply to the review and modification of Comprehensive Railroad Liability 
Insurance: 

(i) Commission or WisDOT may require Operator to expend up to a fixed percentage 
of Operator's Gross Revenue, as determined under Sections 6.2(f)(ii) and 6.2(f)(iii) 
herein, to purchase comprehensive railroad liability insurance covering the liability 
as is required and naming the additional insureds as is required under Section 6.2(a) 
herein. Operator's decision to obtain insurance beyond that which is required under 
Section 6.2(a) herein for any aspect of coverage shall not result in Operator 
purchasing any less insurance coverage for any other aspect of coverage required 
under Section 6.2(a) herein. 

(ii) A base percentage of Gross Operating Revenue expended for the purchase of 
comprehensive railroad liability insurance is established for the duration of this 
Agreement at 4% of Operator's Gross Operating Revenue for the Operator's most 
recent fiscal year, as determined by independent audit. Commission or WisDOT 
may require Operator to expend up to an amount equal to 150% of the base 
percentage, which amount is 6% of Gross Operating Revenues, for comprehensive 
railroad liability insurance. The amount of liability insurance coverage purchased 
by this sum shall be maintained in force by Operator until next modified under the 
terms of this section. 

At no time, however, may this base percentage or the review and modification 
procedure established under this Section 6.2(f) herein be used to reduce the requisite 
insurance amounts and coverages below that required under Section 6.2(a) herein. 
Those insurance requirements stated in Section 6.2(a) herein are minimal 
requirements and shall be met regardless of the base percentage of Gross Operating 
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Revenue calculation or of the review and modification procedures described in this 
section. 

(iii) The amount of the increase, if any, in the Operator's expenditure for liability 
insurance required by Commission or WisDOT may be used to adjust coverage 
limits or self-insured retention limits or both and shall only be required upon the 
approval of the increase by two of the following three entities: Commission, 
Operator, and WisDOT. In the event one of these three entities takes a position on 
the approval of the required increase contrary to the other two, the entity holding the 
minority position may require the required increase to be subject to arbitration 
through the use of the American Arbitration Association and its procedures. The 
arbitrator shall determine what liability insurance coverage is sufficient for (1) the 
reasonable and full compensation of the public and persons who may be injured or 
damaged, (2) the protection of the interests of the Commission, WisDOT, and 
Operator, and their officers, employees, and agents, including their interests as 
indemnities and for contribution, in the event of property damage, personal injury, 
or other loss that may occur, and (3) the availability of that coverage to the Operator 
in the insurance market place pursuant to the limitations established under Section 
6.2(f)(ii). The arbitrator shall then determine the amount of expenditure increase 
that is reasonably necessary to acquire the liability insurance coverage the arbitrator 
has so determined to be sufficient. In determining the amount of expenditure 
increase, the arbitrator is limited to the expenditure level increase required by the 
majo1ity of the three entities, or the one proposed by the minority entity, neither of 
which shall exceed the increase allowed under Section 6.2(f)(ii). The arbitrator's 
determination shall be final and binding on Commission, WisDOT, and Operator as 
to the amount of the expenditure increase required. The arbitrator shall render a 
decision within 30 days of being assigned the arbitration case. An arbitrator, if used, 
shall be assigned the case no less than 50 days prior to the expiration of the 
insurance coverage then in effect. The cost of arbitration shall be paid equally by 
Commission, Operator, and WisDOT. 

(iv) Operator shall at a minimum expend such amounts as may be required to maintain 
liability insurance coverage limits no less than that in force at the time of review. 

(v) Commission, WisDOT, and Operator shall establish the coverage level to be 
obtained by Operator and shall amend this and companion agreements in accordance 
thereto in the event insurance coverage limits in effect at the time of the review 
cannot be maintained due to the refusal by insurance carriers to issue a policy of 
insurance at that coverage limit to Operator. 

(vi) In the event the three entities are unable to reach a common position on the amount 
of insurance coverage to be obtained, under Section 6.2(f)(v) herein, any one of 
them may require arbitration in accordance with Section 6.2(f)(iii) herein to 
determine the required amount of insurance coverage. 

(vii) Notwithstanding any other provision regarding insurance contained herein, Operator 
shall at a minimum obtain and maintain liability insurance coverage and limits no 
less than that required now or in the future by the laws of the State of Wisconsin and 
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no less than that required now or in the future by the laws or regulations of the 
federal government or its agencies, naming WisDOT and Commission and their 
officers, employees, and agents as additional insureds. 

Modification to the comprehensive railroad liability insurance limits for excursion 
operations shall be established by Commission, Operator and WisDOT under the 
process set forth in Section 6.2(f)(iii) herein, but in no event shall the coverage limit 
be less than $20,000,000 per occurrence, or other form approved by WisDOT, or the 
coverage limit then in effect for freight operations, whichever is greater. 

ARTICLE 7.0 -TERMINATION OR SUSPENSION. 

Section 7.1- Declaration of Default. 

(a) Default. A condition of default exists (1) when either party to this Agreement fails to 
abide by or perform in a material respect any one or more of its terms and conditions, (2) when 
Operator's insurance coverage lapses, is suspended, is canceled, or fails to satisfy all the terms and 
conditions of Section 6.2 of this Agreement or any amendment thereto, (3) when Operator files for 
protection under any bankruptcy statute, or (4) in the option of Operator, when the Land Use 
Agreement or the Grant Agreement between Commission and WisDOT expires, or is terminated, 
amended, or revoked without Operator approval. 

(b) Notice of Default. A declaration of default shall be made in writing and delivered to the 
alleged defaulting party by ce1iified mail sent to the address shown in Section 13 .2 below. The 
letter shall identify the action or inaction constituting the default and reference the portion of the 
Agreement under which the default occurs. The date of default shall be the date of delivery of 
notice of default or the date required insurance coverage ceased or the date of filing for bankruptcy 
protection, whichever occurs first. 

Section 7.2 - Termination for Default. 

In the event of any default described in Section 7 .1 above, the non-defaulting party shall 
have the right to and at its option may, after first giving the required notice to the party in default 
and notwithstanding any waiver by the party giving notice of any prior breach thereof or concurrent 
breach, terminate this Agreement, unless the breach is cured within the period set forth in Section 
7.3 below, and the exercise of such right shall not impair any other rights of the party giving notice 
under this Agreement or any rights of action against the defaulting party for the recovery of 
damages whether arising under this Agreement or otherwise. 

Section 7.3 - Ability to Cure Default. 

(a) Removal of Operator Default. Operator shall have ten (10) calendar days from written 
notification by Commission of default by Operator or from the date required insurance coverage 
ceased or from the date Operator filed for bankruptcy, whichever occurs first, to remove the cause 
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of the default. Such correction shall be completed and available for Commission review within the 
ten (I 0) day period. Upon written petition by Operator, Commission may extend the period for 
removal of a default condition. Such extension shall only be given in writing and may not be 
unreasonably withheld. If the remedial action is satisfactory, Commission shall provide appropriate 
written notice to Operator. 

(b) Removal by Operator of Commission Default. If for any reason Commission is in 
default of an agreement with WisDOT, Commission shall so notify Operator, and Operator shall 
have such time as WisDOT allows in writing from the date of notification of Commission to 
remove the default on behalf of Commission and shall have the right to quiet enjoyment of the Land 
and Improved Prope1ty within the allowed time period until the condition of default is resolved. 

Section 7.4 - Contractual Obligations Upon Termination. 

Except as otherwise agreed to by the parties in writing, the obligations of Operator to 
Commission to provide :freight rail service and to maintain the Land and Improved Property under 
this Agreement shall cease on the effective date of the termination hereof except as provided for in 
the following Section 7.9, but all other obligations of the parties shall remain in full force and effect 
until all operations of Operator hereunder have ceased. Both parties agree to make reasonable 
efforts to satisfy their surviving obligations promptly after termination. Upon termination, 
however, Operator's rights as a lessee of the Improved Property and its lease and license to use the 
Land and Improved Property shall cease immediately subject to Section 7.8. 

Section 7.5 - Termination Approvals. 

Both parties recognize that the termination of Operator's lease and license may require 
regulatory agency approval before termination can be effective. Operator and Commission both 
agree to cooperate in necessary efforts associated with obtaining such approvals and, if action is 
required by WisDOT, to cooperate with WisDOT in all necessary efforts associated with obtaining 
such approvals. 

Section 7 .6 - Bankruptcy of Operator. 

If any proceeding shall be commenced by or against Operator for any relief which includes, 
or might result in, any modification of the obligations of Commission or its Operator hereunder or 
under any bankrnptcy or insolvency laws, or laws relating to the relief of debtors, readjustments of 
indebtedness, reorganizations, ammgements, compositions or extensions (other than a law which 
does not permit any readjustment of such obligations), and, unless such proceedings shall have been 
dismissed, nullified, or otherwise rendered ineffective (but then only so long as such stay shall 
continue in force or such ineffectiveness shall continue), it may be declared cause for default and 
said contract may be terminated upon 10 days notice by Commission to Operator. If all the 
obligations of Operator hereunder shall not have been and shall not continue to be duly assumed in 
writing pursuant to a court order or decree, by a trustee or trnstees or receiver or receivers appointed 
(whether or not subject to ratification) for Operator, or for its property in connection with any such 
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proceedings in such manner that such obligations shall have the same status as expenses of 
administration and obligations incuned by such trustee or trustees or receiver or receivers, within 
ten (l 0) days after proceedings shall have been commenced, it may be declared cause for default. 
Arrangements may be made in such event by Commission with the trustee or bankruptcy court for 
continuation under such terms as agreed to by Commission. 

Section 7.7 - Return of Property Upon Bankruptcy Default. 

If this Agreement shall terminate pursuant to Section 7.6, Operator shall forthwith deliver 
possession of the Land and Improved Property to Commission. Land and Improved Property so 
delivered shall be in the same or better operating order, repair, and condition as when originally 
delivered to Operator, reasonable wear and tear in service excepted, shall meet the standards of all 
applicable laws and shall have removed therefrom at Operator's expense any addition, modification, 
or improvement owned by Operator and for which Commission or WisDOT has not made a 
specific request for it to remain with the property. 

Section 7.8 - Vacating the Rail Property. 

Upon determination by Commission that the remedial action has not removed the default 
condition, it may provide written notice to Operator to vacate the Rail Line, and Operator shall 
vacate the Rail Line within 10 days of delive1y of such notice. Commission shall arrange with 
Operator for an inventory of the Rail Line to be conducted within this 10 day period. If Operator 
does not remove any of its equipment within the 10 day period, Commission shall have the option 
to remove it at Operator's expense. 

Section 7.9- Obligations of Operator in the Event of Termination. 

Operator hereby agrees in the event of termination that it will mitigate the expenses of 
termination to the greatest extent possible. If there is any unused material in the hands of Operator 
at the time of termination belonging to Commission or in which Commission has an interest arising 
out of a rehabilitation program where funds of Commission or WisDOT have been expended to pay 
for materials or materials otherwise have been paid for by Commission or partially paid for by 
Commission from its funds or from funds secured from WisDOT, Operator shall set such material 
aside on property belonging to Commission. In addition to all other obligations in the event of 
termination, Operator is obligated to remove all cars from the Rail Line of Commission within 10 
days following its receipt of a notice to vacate and to deliver all cars to or from shippers on the Rail 
Line, which are in transit to, or from any source. 

Section 7.10 - Service Failure. 

Failure to provide freight rail service to any station on a Principal Line Segment of the Rail 
Line is defined as: 
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(a) The unavailability of freight rail service for 30 consecutive days to any station on such 
Principal Line Segment, or 

(b) The availability of an average of less than one train per week for a consecutive 12 week 
period to any station on such Principal Line Segment, or 

(c) The failure to move any revenue freight car loads for 12 consecutive months over such 
Principal Line Segment. 

In the event Operator fails to provide freight rail service, as defined above, (except to the 
extent contemplated by Section 5.2(a)), on any Principal Line Segment(s), Operator agrees to return 
possession of such Principal Line Segment or portion of a Principal Line Segment to Commission 
upon 10 days written notice of demand by Commission. Notwithstanding the foregoing, in the 
event that Operator, Commission, and WisDOT agree in writing that a Principal Line Segment or 
Principal Line Segments need not be operated over, or if service is temporarily suspended on a 
Principal Line Segment or Principal Line Segments pursuant to Sections 7.11or7.12 below, lack of 
service on such Principal Line Segment(s) shall not constitute a failure by Operator to provide 
freight rail service as defined in this section. 

Section 7.11 - Immediate Suspension of Rail Operations. 

Upon emergency notice from Commission, RHS, or Division of State Patrol (by telephone 
and later confirmed in writing), Operator shall immediately suspend the movement of trains or 
motive power when, in the reasonable judgment of Commission or WisDOT, after consulting with 
Operator if possible, operation of trains or motive power would be unsafe or if the liability 
insurance coverage of Operator lapses, is suspended, or is canceled for any reason, or is less 
comprehensive than is required under Section 6.2 of this Agreement. Operation of trains and 
motive power by Operator shall remain suspended until the president or general manager of 
Operator is contacted by Commission and WisDOT and until the safety hazard is ameliorated and 
the required insurance coverage is reinstated. Suspension of operations for safety reasons shall be 
ordered when operations are not or would not be in compliance with FRA safety regulations. At 
the option of Operator, safety officials of FRA may be called upon to dete1mine the existence or 
non-existence of any safety hazard cited by WisDOT or Commission as a sufficient reason for 
suspending operations. When the FRA is called upon, operations shall be suspended until such 
determination is made by FRA. 

Section 7.12 - Force Majeure. 

The parties hereto will be excused from performance of any of their respective obligations 
hereunder, for the duration of any intenuption occasioned by any event beyond their respective 
control (not due to their own fault or actions), which shall include, without limitation, except the 
unavailability of insurance coverage in full accordance with Section 6.2 of this Agreement or any 
amendment thereto: acts of God; strikes or other labor troubles; other causes beyond the reasonable 
control of the paliies; interruption of service caused by explosion, fires, vandalism, or malicious 
mischief; or unavoidable interruption or cessation of service for a period of less than 120 days 
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caused by a connecting railroad. Operator shall not be required to operate with liability insurance 
coverage levels less than those set forth in Section 6.2, but may be declared in default for non
compliance with Section 6.2. 

ARTICLE 8.0- DISPOSITION OF PROPERTY AND PROCEEDS. 

Section 8.1 - Option to Purchase. 

(a) Operator shall have the right to exercise an option to purchase the Land and Improved 
Property at any time after the start-up of operations under the provisions of s.85.09(4), Wis. 
Stats. This right shall exist throughout the term of this Agreement and any renewals thereto, so 
long as Operator is not in default at the time of exercise of said option, or at the time of closing 
of the intended purchase. 

(b) If the option is exercised, it shall be for the entire Rail Line (unless the parties hereto 
agree otherwise) and the purchase price for the Rail Line shall be at fair market value, which 
shall be determined by appraisal. 

(c) The terms of payment shall be as follows: 

(i) At the time of exercise of the option, Operator shall forward to WisDOT a cashier's 
check in the amount of $10,000, which shall be considered a good faith deposit and 
shall be placed in an interest bearing escrow account in favor of the buyer. In the event 
the Operator defaults in its purchase, the said $10,000 amount shall be retained as 
liquidated damages by WisDOT since it would be extremely difficult, if not impossible, 
to ascertain the actual damages. 

(ii) At closing, WisDOT shall be paid in cash or in such other manner as WisDOT shall 
agree, an amount equal to the remainder of the purchase price less any credit allowed 
under Section 8.3. 

( d) Closing shall be held within 120 days after exercise of option at Madison, Wisconsin 
or at such other mutually agreed time or place. 

( e) All appropriate STB or other governmental approvals must be obtained as a condition 
precedent to closing. 

(f} If the paiiies cannot agree on one appraiser, then each party shall elect one appraiser 
and the two selected appraisers shall select a third appraiser within 15 days of their selections. 
The three appraisers shall then, by majority vote, determine the fair market value of the 
properties being purchased according to proper appraisal methods then current and approved. If 
option to purchase is not exercised, the cost of such appraisals shall accrue to the Operator. If 
option to purchase is exercised, the cost of the third appraisal is shared equally with each party 
also paying its respective appraiser. 
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(g) It is understood that title to the Land and Improved Property on certain Principal Line 
Segments shall be held by WisDOT, and WisDOT shall relinquish said title upon settlement 
herein. It is further understood that title to the track and other improved facilities on certain 
Principal Line Segments are with the Commission, and therefore, the Commission shall have the 
authority to relinquish its property rights upon settlement herein subject to Commission's 
compliance with its obligation to compensate WisDOT upon sale of the property. 

Section 8.2 - Right of First Refusal. 

(a) Should WisDOT or Commission as the case may be, propose to sell or otherwise 
transfer all or any part of the Rail Line to any other person or entity, Operator shall to the extent 
permitted by law have a right of first refusal for a period of sixty (60) days after written 
notification of such proposed sale, to substitute itself in place of such proposed bona fide 
purchaser, subject to all of the terms and conditions of such sale. An exact copy of the agreement 
under which the bona fide purchaser is intending to purchase, shall be submitted to Operator with 
the written notification of such proposed sale so that Operator may have an opportunity to review 
the terms and conditions therein. 

(b) Written notice of election to exercise this right of first refusal shall be delivered to the 
Commission or WisDOT as the case may be, within such 60 day period. Should Operator intend 
to purchase, it shall purchase under the same terms and conditions as set forth in the agreement 
executed by the bona fide purchaser, which the WisDOT intends to accept. The bona fide 
purchaser shall, prior to its executing any agreement, be advised that there exists a prior right of 
first refusal in the Operator. Should the Operator, in writing fail to respond within such 60 day 
period with notification of Operator's intent to pUl'chase, under the same terms and conditions, 
such failure to respond shall be considered as the Operator's desire not to purchase. Thereafter, 
should the sale be consummated with a third party, other than the Operator, the Operator in that 
event shall nevertheless have the right to receive from the proceeds of such sale, the 
proportionate amount of proceeds by which the Operator's contribution of money bears to the 
entire contribution made by Commission, WisDOT and Operator. 

Section 8.3 - Apportionment of Proceeds. 

(a) Conceptual Basis. WisDOT, Commission and Operator have invested in the 
acquisition of the Improved Property. Furthermore, Operator accepts the obligation to physically 
maintain the Land and Improved Property so as to maintain its value. Over time, three results are 
possible: (1) Operator invests in maintenance sufficiently to retain the value of the Land and 
Improved Property, or (2) Operator, in violation of the terms of this Agreement, under-invests in 
maintenance thereby reducing the value of the Land and Improved Property, or (3) Operator, on 
their own initiative, over-invests in maintenance, thereby either maintaining, reducing or 
enhancing the value of the Land and Improved Property. In the event of liquidation of the Land 
and Improved Property, WisDOT, Commission and Operator have a claim on the net proceeds of 
the liquidation in the same proportion as the original acquisition and subsequent, if any, 
rehabilitation of the Improved Property 
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(b) Computation. The Investment Basis of WisDOT, Commission and Operator shall be 
defined as the total financial contributions of each to the cost of acquisition, and rehabilitation of 
the Improved Property, and the cost of construction of new Improved Property for which grant 
funds are expended. For the purposes of computing the Investment Basis of the Improved 
Property, the initial investment of each party is as fol1ows: (1) WisDOT - $2,746,402; (2) 
Commission - $0.00; and, (3) Operator- $440,018. Subsequent to the initial investment, 
Operator has increased its investment in the Improved Property to $686,601. In addition to these 
amounts, as of March 1, 1990, WisDOT has contributed $4,937,185 fo1· rehabilitation of the 
Improved Property and construction of new Improved Property, and Operator has contributed 
$1,240,228 for rehabilitation of the Improved Property and the construction of new Improved 
Property. Expenditures on the Badger loop track are subject to a separate agreement and are not 
part of these totals. In addition, since March 1, 1990, WisDOT has contributed $11,337,051, the 
Commission has contributed$ 747,700 and the Operator has contributed $2,086,563 for 
rehabilitation of the Improved Property and construction of new Improved Property. Therefore, 
as of April 1, 2007, the Investment Basis for Improved Property for each party is as follows: (1) 
WisDOT is $19,020,638; (2) the Commission is $747,700; and, (3) the Operator is $4,013,392. 
Upon termination of the Grant Agreement, the basis ofWisDOT, Commission and Operator shall 
be calculated as follows: 

(i) No more than 60 days following the closing of a sale of any Improved Property by 
Commission or the failure by Commission or Operator to remove a condition of default, 
the gross salvage value of the Improved Property on the Rail Line or any portim thereof 
subject to the default shall be determined in accordance with Section 8.l{f) of this 
Agreement. 

(ii) The estimated costs of liquidation, which include both direct salvage operation costs 
and WisDOT administrative costs, shall be deducted from the appraised value. 

(iii) WisDOT's, Commission's and Operator's percentage share of the Improved Property 
shall be determined by dividing each party's respective Investment Basis in the Improved 
Property by the total Investment Basis. 

(iv) Each party's share of any proceeds from the sale of any Improved Property shall be 
determined by multiplying that party's percentage share of the Improved Property by the 
net liquidation value of the Improved Property. WisDOT shall receive 100% of the net 
liquidation value of the Land. Neither Commission nor Operator shall receive funds from 
the liquidation of the Land inasmuch as neither has invested its own funds in the 
acquisition. 

(v) In the event the property is liquidated, the net proceeds of the liquidation are used in 
place of appraised value in steps (i) through (iv) except that the estimated costs of 
liquidation, which include both direct salvage operation costs and WisDOT's 
administrative costs, shall not be deducted from the net proceeds of the liquidation under 
step (ii). 

( c) Any property installed or funds expended for maintenance of any portion or aspect of 
Rail Line under the jurisdiction of Commission by permit or grant from WisDOT which is not 
approved by WisDOT as part of a rehabilitation project shall not be eligible for reimbursement 
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by WisDOT upon sale of the Improved Property or transfer of operating rights on the property to 
another agency or operator. 

Section 8.4 - New Improved Property. 

Commission or Operator, or their designees (collectively "Owner"), may acquire or install, 
at its own expense, additional facilities deemed necessary for railroad service. Installation shall be 
permitted only after prior receipt of written approval of the installation proposal and plan by 
Commission and by WisDOT, which approval shall not be unreasonably withheld. In the event of 
liquidation or transfer of ownership to anyone other than Operator, WisDOT shall first determine, 
within 180 days, if any of these additional facilities are needed for the provision of freight rail 
service on this or any other line in the State. If WisDOT determines that they are not needed for 
such purpose, the owner of the additional facilities may dispose of the facilities in any manner it 
sees flt at its own expense and shall restore any trackage and Land to the condition it was in prior to 
the installation of the additional facilities. If WisDOT determines that any of the additional 
facilities are needed, Commission shall arrange for WisDOT, or the subsequent user of the 
facilities, to pay, or assume the obligation to pay, if assignable, the fair market value of the needed 
additional facilities to the owner prior to taking possession of the facility. Should owner produce an 
executed agreement for such facility from a bona fide purchaser, it shall notify WisDOT, and 
WisDOT or its nominee shall have the right of first refusal to purchase under the same terms and 
conditions, but such right must be exercised within fo1ty-five (45) days, and such purchase must be 
completed within six (6) months of notice by Owner. Property covered under this section does not 
include property used in maintenance or betterment or replacement of property granted to 
Commission to be installed by government order or regulation. Property covered under this Section 
shall include but not be limited to new buildings, new sidings, spurs, or passing tracks. The powers 
above given to WisDOT are made a part of this Agreement as conditions imposed by WisDOT in 
its agreement with Commission. Any obligation imposed by WisDOT on Commission relating to 
performance or to the handling of property or relating to additions to property by Commission or 
Operator are to be performed and adhered to by Operator, and evidence of such obligations is 
supplied by incorporation of said agreement herein by reference or by attachment. If the agreements 
between Commission and WisDOT require approval from WisDOT before improvements are made 
thereon or extended thereto, then such approval shall be obtained before Operator erects or 
constructs a building or buildings or other improvements, and Commission hereby agrees to use its 
best efforts to obtain such approval. The Badger loop track shall be classified as new prope1ty 
subject to this Section. 

ARTICLE 9.0 - REPRESENTATIONS, WARRANTIES AND COVENANTS. 

Section 9.1 - Operator. 

Operator represents and warrants to and covenants with Commission as follows: 
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(a) Operator has the power and authority to enter into this Agreement and to cany out its 
obligations under this Agreement. 

(b) To the best of its knowledge, the execution of this Agreement and the providing of the 
freight rail service it is obligated to provide will not violate any statute, rule, regulation, order, writ, 
injunction or other decree of any comt, administrative agency or governmental body. 

(c) In the event that termination occurs and Commission requires Operator to do so, 
Operator will support Commission efforts to provide a replacement freight rail service, without 
obligation by Operator to expend additional funds to do so. 

(d) That all non-federal funding required for completion of the objectives of this Agreement 
and/or required under the terms of the grant agreement, by and between WisDOT and FRA (rail 
service continuation subsidy, routine maintenance, accelerated maintenance, rehabilitation or 
improvement, substitute service and/or construction on these rail facilities) will be provided by the 
Operator from sources other than federal programs prohibited from use as match for other federal 
program funds. 

Section 9.2 - Commission. 

Commission represents and wan-ants to and covenants with Operator as follows: 

(a) Commission was created pursuant to Section 66.0301 (formerly 66.30), Wis. Stats., for 
the purpose of establishing, acquiring, maintaining, and operating a local transportation system. As 
a Section 66.0301, Wis. Stats. Commission, it has full power and authority to enter into an 
agreement such as this Agreement and to carry out the functions, which it has obligated itself to 
undertake in this Agreement. This Agreement has been authorized and approved by the Board of 
Directors of Commission. 

(b) To the best knowledge of Commission and its Board of Directors, the entering into and 
performance of this Agreement on the part of Commission does not violate any statute, rule, 
regulation, order, writ, injunction or decree of any court, administrative agency, governmental body, 
or any other agreement. 

(c) In possession of Operator, and hereby made a patt of this Agreement by reference, are 
true and conect copies of the Land Use Agreement and the Grant Agreement, in effect on the date 
of this Agreement, and the same have not been further amended, terminated or revoked. It is the 
intention of Commission not to provide for or to agree to any act or procedure or extend any right 
not permitted to Commission in any of the agreements with WisDOT. To the best knowledge of 
Commission after due inquity, nothing in this Agreement conflicts with or is prohibited by the Land 
Use Agreement or Grant Agreement between Commission and WisDOT as of the date of the 
execution of this Agreement. 

(d) Commission represents and warrants to and covenants with Operator that WisDOT will, 
during the term of this Agreement, comply with all of the provisions of the Land Use Agreement 
and the Grant Agreement and will abide by the provisions of this Agreement which refer to or 
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contemplate action by WisDOT, and Commission shall take actions to attempt to ensure WisDOT's 
performance as aforesaid. 

ARTICLE 10.0 - REPORTS AND ACCOUNTS. 

Section 10.1 - Reports. 

(a) Upon the request of Commission, which request shall be set forth in a resolution adopted 
by the Board of Directors of the Commission, at a meeting of the Board of Directors of the 
Commission, by an affirmative vote of not less than two-thirds of the fixed membership of the 
Board of Directors of the Commission (notwithstanding whether all members are present at a 
meeting to vote on such resolution), Operator shall submit the following information to 
Commission within 45 days after receipt by Operator of such request and for the period of time 
requested by the Commission: 

(i) An unaudited Statement of Revenues, Expenses, Taxes and Income and General 
Ledger Trial Balance; 

(ii) A summary of originating and terminating traffic by commodity, by Principal 
Line Segment, and by month; 

(iii) A statement of major traffic gains or losses and a summary of operating and 
maintenance activity by Principal Line Segment; and 

(iv) A report of income that is excluded from Gross Operating Revenues generated 
from activities other than rail transportation of freight, including, but not limited to, 
rail car storage fees, building rent, excursion trains, and car repair revenues. The 
report shall describe the amounts received and the duration of the period for which 
the income is received. 

(b) Operator shall submit the following information to WisDOT within 45 days after the 
end of each quarter year for its operations: 

(i) An unaudited Statement of Revenues, Expenses, Taxes and Income and General 
Ledger Trial Balance; 

(ii) A summary of originating and terminating traffic by commodity, by Principal 
Line Segment, and by month; 

(iii) A statement of major traffic gains or losses and a summary of operating and 
maintenance activity by Principal Line Segment; and 

(iv) A report of income that is excluded from Gross Operating Revenues generated 
from activities other than rail transportation of freight, including but not limited to 
rail car storage fees, building rent, excursion trains, car repair revenues, and the like. 
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The report shall describe the amounts received, the duration of the period for which 
the income is received and the payer. 

(c) Operator shall submit the following reports to WisDOT: 

(i) Independently audited financial statements for each year ending December 31, to 
be submitted on or before June 30 each year; 

(ii) A ce1tificate of insurance submitted on or before each insurance coverage 
renewal date appropriately showing that all the tenns and conditions of Section 6.2 
of this Agreement are fully met; 

(iii) Appropriate documentation showing any changes in operating status or 
authority 30 days prior to its effective date; and 

(iv) Immediate notice of damage or injury to persons or property as required under 
Section 6.2 of this Agreement. 

Section 10.2 - Accounts. 

(a) Operator shall establish and maintain a system of accounts as prescribed by the STB or 
as determined by WisDOT if the STB no longer prescribes a system of accounts. 

(b) Operator shall make available to WisDOT' s auditors or agents, or auditors of any other 
governmental agency having jurisdiction over Operator, the records related to the accounts and 
repmts identified under this Atticle and shall likewise make those accounts and reports available to 
Commission. 

ARTICLE 11.0 -TAXES. 

As of the date of this Agreement, unless waived or abated, Operator shall be responsible for 
and pay when due, all taxes due as a result of its possession and use of the Rail Line or its assets 
including possession of real and personal property as well as for all taxes due on property owned by 
Operator together with taxes, if any, levied or assessed on Commission for Land owned by or in the 
possession of Commission. Operator agrees to hold Commission and WisDOT hannless from, 
indemnify against and defend all claims and liabilities with regard thereto. 

ARTICLE 12.0 - OTHER COMMITMENTS. 

Section 12.1 - Handicapped. 

Operator agrees that no otherwise qualified handicapped individual in the United States, as 
defined in Section 706(7)(a) of Title 29 USC and in subchapter II of Chapter 111, Wis. Stats., shall, 
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solely by reason of handicap, be excluded from participation in, be denied the benefit of, or be 
subjected to discrimination under any program or activity receiving benefits under this Agreement. 

Section 12.2 - Environmental Protection. 

(a) Operator agrees that facilities or equipment shall not be acquired, constructed or 
improved as a pa1t of its operations unless such facilities or equipment are designed and equipped 
to comply with all applicable environmental requirements, and that all operations conducted under 
this Agreement will be done in compliance with all applicable environmental requirements. 

(b) Operator hereby certifies that no facilities, which will be utilized or improved as a part 
of its operations, are listed on any state or federal list of violating facilities. 

(c) Operator stipulates that it will notify WisDOT as soon as it or any subcontractor receives 
any communication from a state or federal agency indicating that any facility, which will be utilized 
or improved as a part of its operations, is under consideration to be included on any state or federal 
contaminated property list. 

( d) It is understood and agreed by Operator that no publicly-owned land from a public park, 
recreation area, or wildlife or water fowl refuge, as determined by the Federal, state or local 
officials having jurisdiction thereof, or any land from a historic site of national, state or local 
significance, as so determined by such officials, may be used for operations without the prior 
concurrence of the administrator of the EPA and the State Historical Preservation Officer. 

Section 12.3 - Prohibited Interest in the Proceeds of Operations. 

(a) Neither Operator nor any of its subcontractors shall enter into any contract, subcontract, 
or agreement in connection with a project or operation of any property included or planned to be 
included in Operator's operations, that constitutes a violation of Section 946.13, Wis. Stats. 

(b) The Operator shall insert in all agreements entered into by it in connection with 
approved projects, or in connection with any property included or planned to be included in any 
project for which federal assistance may be sought, and shall require its contractors to insert in each 
of their subcontracts the following provision: "No director, officer, or employee of the East 
Wisconsin Counties Railroad Consortium and Columbia, Dodge, Fond du Lac, Green Lake, 
Ozaukee, Sheboygan, Washington, and Winnebago Counties during their tenure or for one (1) year 
thereafter shall have any interest, direct or indirect, in this contract or the proceeds thereof." 

( c) The provisions of this subsection shall not be applicable to any agreement between the 
Commission and its fiscal depositories or to any agreement for utility services for which rates are 
fixed by government regulation. 

( d) No member of or delegate to Congress or the Wisconsin Legislature shall be admitted to 
any share of any benefit that may arise from this Agreement, but this provision shall not restrict the 
making of any contract with a corporation for the general benefit of such corporation. 
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Section 12.4 ~Nondiscrimination. 

(a) In connection with the perf01mance of activities under this contract, Operator agrees not 
to discriminate against any employee or applicant for employment because of age, race, religion, 
color, handicap, sex, physical condition, developmental disability as defined in Section 51.01(5), 
Wis. Stats., sexual orientation or national origin. This provision shall include, but not be limited to, 
the following: employment; upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. Except with respect to sexual orientation, the contractor further 
agrees to take affirmative action to ensure equal employment opportunities. Operator agrees to post 
in conspicuous places, available for employees and applicants for employment, notices setting f01th 
the provisions of the nondiscrimination clause. 

(b) Operator agrees to comply with the following laws, policies, regulations, and pertinent 
directions as may be applicable and will require its subcontractors by contractual agreement to 
similarly comply: 

(i) Title VI of the Civil Rights Act of 1964, 42 USC 2000d, et seq. 
(ii) Subchapter II of Chapter 111, Wis. Stats. 
(iii) Section 16.765, Wis. Stats. 

( c) Operator in its procurement process shall not discriminate against minority owned or 
operated firms qualified to bid and perform on contracts or subcontracts, or to supply materials for 
procurement connected with the operations provided under this Agreement. 

ARTICLE 13.0 - GENERAL PROVISIONS. 

Section 13.1 - Choice of Law. 

This Agreement shall be interpreted in accordance with the statutes and laws of the United 
States of America and the State of Wisconsin. Interpretation may be had in any court of record of 
any of the counties, which are a part of Commission. When applicable, this Agreement or portions 
thereof may be enforced through mandamus. 

Section 13.2 - Notice. 

Any notice required or permitted under this Agreement shall be personally served on or 
mailed by certified United States mail, return receipt requested, postage prepaid, to the following 
addressed persons at the following addresses and to such other persons and addresses as the 
following persons shall direct by notice pursuant to this Section: 

Chief, Railroads and Harbors Section 
Wisconsin Department of Transportation 
P.O. Box 7914 
Madison, Wisconsin 53707 
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Chairman 
East Wisconsin Counties Railroad Consortimn 
Dodge County Administration Building 
127 E. Oak Street 
Juneau, Wisconsin 53039-1329 

President 
Wisconsin & Southern Railroad Company 
5300 N. 33rd St. 
P.O. Box 9229 
Milwaukee, Wisconsin 53209 

Section 13.3 - Status of Operator. 

Operator (including officers, directors, employees, agents or representatives thereof) is an 
independent contractor, and in no way shall it be deemed an affiliate, partner, joint venturer, or 
associated in any manner whatsoever with WisDOT or Commission. 

Section 13.4 - Assignment. 

This Agreement shall be binding upon and inure to the benefit of the parties hereto and their 
respective successors and assigns. Operator's rights hereunder shall not be assignable whether by 
way of assignment, sublease, license or otherwise, directly or indirectly, without Commission's 
prior written consent and without WisDOT's prior written consent. This Agreement shall not create 
rights of any sort in Operator to assign, sublease or transfer, in any fashion whatsoever, its rights 
under this Agreement to any other person, firm or corporation, including any affiliated corporation, 
firm or person. 

Section 13.5 - Severability. 

If any term, covenant, condition or provision (or part thereof) of this Agreement, or the 
application thereof to any party or circumstance, shall at any time or to any extent be held to be 
invalid or unenforceable, the remainder of this Agreement, or the application of such term or 
provision, or remainder thereof, to parties or circumstances other than those as to which it is held to 
be invalid or unenforceable, shall not be affected thereby, and each term, covenant, condition and 
provision of this Agreement shall be valid and be enforced to the fullest extent permitted by law. 

Section 13.6 - Amendments, Consents, and Approvals. 

No term or provision of this Agreement, or any of its attachments to which Commission is a 
patty, may be changed, waived, discharged or terminated orally, but only by an instrument in 
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writing signed by both parties to this Agreement and with WisDOT's approval. Consents and 
approvals required under this instrument and interpretations of this instrument may be made or 
granted by letter from one party to the other party hereunder or by an exchange of letters between 
the parties. 

Section 13.7 - Captions. 

The captions used in this Agreement are used for convenience and identification purposes 
only and do not fmm a part of this Agreement. 

Section 13.8 - Compliance by Operator with Agreement. 

Operator acknowledges it has reviewed the Land Use Agreement and the Grant Agreement 
by and between Commission and WisDOT, and will meet any of the covenants and conditions 
required of Commission therein insofar as the same would be the responsibility of Operator. In the 
event of additional agreements arising in grant or other aid instrnments hereinafter made between 
Commission and WisDOT, Operator shall review the same and shall comply with the same insofar 
as it pertains to Operator. Notwithstanding the foregoing, Commission shall not tenninate, alter, 
amend, revoke or modify the Land Use Agreement or the Grant Agreement without the prior 
written consent of Operator. It is the intent of Commission not to enter into any other agreement 
without Operator consent, which would adversely affect the rights of Operator hereunder or impose 
additional expense or obligations on Operator. 

Section 13.9 - Additions or Extensions to Present Track. 

Additions or extensions to the present Improved Property may be desired by either of the 
parties hereto or by a user. In that event, such extension or addition shall be constructed at the 
option and cost of Operator. However, if Commission desires such an extension or addition and 
this is not concurred in by Operator, then Operator agrees to make such addition or extension but at 
the cost of Commission. Pennits for and disposition of such extensions shall be in compliance with 
Section 8.4. 

Section 13.10 - Additions, Remodeling or Replacement of Buildings. 

In the event additions, remodeling, replacements or new construction for buildings or other 
structures except for trackage are desired by Operator, Operator may construct the same at its cost 
except that any improvement of existing buildings or structures requires the prior written approval 
of WisDOT and Commission. Pennits for and disposition of such additions, remodeling, or 
replacements of buildings shall be in compliance with Section 8.4. 
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Section 13.11 - Failure of Commission to Obtain and Retain Right of Possession and 
Limitations on Commission and Operator. 

(a) The title of the Land located in Wisconsin hereby leased and licensed to Operator is held 
by WisDOT for the State of Wisconsin. The Improved Property is conditionally owned by or 
granted to Commission but is subject to certain liens and controls by WisDOT, all as set fmth in 
agreements between WisDOT and Commission referred to in Section 13.8 above. The right of 
Commission to the continued use of the Land and Improved Property is subject to termination in 
the event of default or certain happenings with a final te1mination at the end of the term of the Land 
Use Agreement and Grant Agreement between WisDOT and Commission. It is a condition of this 
Agreement, that in the event Commission loses its right to possession or use of any of the Land or 
Improved Property because of conditions imposed by WisDOT or because of future failures or 
inability of Commission to meet all the requirements for holding and retaining the Land and 
Improved Property, then this Agreement terminates and ceases, and no liability attaches to 
Commission for such termination, provided that Commission has fulfilled its obligation herein to 
offer Operator an opportunity to cure any such default. 

(b) References are made in this Agreement to rights ofWisDOT to sell and lease portions of 
the Land acquired by the State and permitted to Commission. It is the position of Commission that 
all the Land that has been acquired was used for transportation purposes and should be retained for 
present or future transportation purposes. However, WisDOT retains the right, subject to the 
provisions of Section 2.2 of this Agreement, to retake and sell portions determined by it not to be 
needed for transportation purposes on the assumption that future use and experience may indicate 
there are portions of the Land which might be declared excess for present or future transportation 
uses or are not needed for preservation of railroad service and therefore should be sold. As to 
leasing, it is the assumption of Commission that property presently provided to Commission does 
have or in the future would have a transportation use. Included in this assumption are the notions 
that portions of the Land immediately accessible to the Rail Line contribute to the transportation 
use when the lessee is a user or potential user of rail service and the Land should remain available 
for future rail transp01tation uses. It is a contention ofWisDOT that there are certain portions of the 
Land, which can be leased for limited co-use purposes to adjacent owners without jeopardizing the 
use by Operator, or future required full use by Operator. WisDOT has retained the right to make 
co-use leases in such situations, but it has been the position of Commission as stated to WisDOT 
that this type of lease should be limited in use and in time. Except as restricted under Section 2.2, 
present buildings are part of the prope1ty conditionally owned or controlled by Commission. 
Commission is giving the use of buildings to Operator as a part of this lease and license when 
needed by Operator, but otherwise Commission has retained the right to lease them in accordance 
with Section 2.2( e ). Commission retains the exclusive right to decide conclusively whether these 
buildings are needed by Operator. 

Section 13.12 - Rehabilitation. 

(a) In the event Operator determines in the future that application should be made for 
rehabilitation, Commission agrees to cooperate with Operator in making such an application or 
applications. In the event rehabilitation grants are obtained, Operator agrees to comply with the 
Federal and state laws as imposed by any such Grant Agreement and will be subject to and comply 
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with Federal and state laws as imposed by the Grant Agreement as to handicap restrictions, 
environmental protection, approved project procurement, prohibited interest in the proceeds, 
affirmative action requirements and other applicable laws. 

(b) All rehabilitation and improvements and substitute service facilities, installed or 
accomplished using state or federal financial assistance regardless of the ownership of the 
prope11y on which they are located, when any such property is no longer used for its original 
approved project purpose, shall be subject to disposition as described by State and Federal 
regulations. In connection with any rehabilitation or improvement, the Operator shall file on 
behalf of the owner of such property, in the appropriate land records, a notice reciting that 
property was improved or installed with Federal assistance and that its use and disposition are 
subject to the terms of this Agreement. If the Operator's chief legal counsel advises that such 
notice cannot be filed, the Operator shall so advise the Commission, and shall recommend 
alternate procedures whereby compliance with the provisions of this Agreement can be achieved. 

Section 13.13-Arbitration. 

(a) General. In the event of any unresolved disagreements between the parties concerning 
the construction of the Agreement or performance by each of the parties hereunder, the parties 
shall submit such disagreement to arbitration. 

(b) Procedure. The pm1y desiring arbitration shall give notice in writing to the other party 
identifying the matters in issue and designating an individual as their arbitrator. Within ten (10) 
days thereafter, the other party shall, by written notice to the original party, agree to said 
arbitrator or appoint a second arbitrator. The two arbitrators so appointed shall, within ten (10) 
days thereafter, appoint a third arbitrator as mutually agreed, and the three arbitrators shall hold 
the hearing and commence to determine the matter within thh1y (30) days of the appointment of 
the third arbitrator. If the second arbitrator shall not have been appointed, the first arbitrator shall 
proceed to commence to detennine the matter within thirty (30) days of the failure to so appoint a 
second arbitrator. If the two arbitrators selected by the parties are unable to agree upon the third 
arbitrator, the third arbitrator shall be appointed by the American Arbitration Association. 
Except as otherwise provided herein, the arbitrators shall arbitrate the issues in accordance with 
the rules and procedures of the American Arbitration Association, and a determination of the 
majority of the arbitrators, or of the sole arbitrator as the case may be, shall be final and 
conclusive between and upon the parties, and judgment upon same may be entered in any court 
having jurisdiction thereof. The arbitrator( s) shall give written notice of their findings to each 
party. 

Section 13.14 - Specific Performance. 

Operator and Commission shall have the right, as provided by law, to require specific 
perfonnance by the other party of the other pm1y's obligations under this Agreement. This right may 
be asserted at any time after thirty (30) days from the time Operator or Commission has first 
notified the other party of the other party's obligation to perform. 
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Section 13.15 - Approval by WisDOT. 

This Agreement to be effective must be approved by WisDOT. This is in compliance with 
the agreements between WisDOT and Commission and the charter contract of Commission. 

Section 13.16 - Execution. 

This instrument shall be fully executed in triplicate with a copy being delivered to each 
party and to WisDOT and in such further counterparts as may be desired by the parties. 

Section 13.17 - Entire Agreement. 

This Agreement together with those documents refened to herein contains the entire 
agreement of the parties and supersedes any and all prior agreements and draft agreements, or oral 
understandings between the parties. 
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Signatures. 

IN WITNESS WHEREOF, the East Wisconsin Coilllties Railroad Consortium, by its Board 
of Directors, has caused this Agreement to be signed by its duly authorized officers, this 25th day of 
March, 2008. 

WITNESS: EAST WISCONSIN COUNTIES RAILROAD 
CONSORTIUM 

Daniel Goetz, Chair 

IN WITNESS WHEREOF, the Wisconsin & Southern Railroad Company, by its Sole 
Director, has caused this Agreement to be signed by its President, this 28th day of March, 2008. 

WITNESS: 

WisDOT AP PROV AL in Accordance with Section 13.15 of this Agreement: 

f1P..A-<~ z.,&. ?..od f3 
Commencement Date 

WISCONSIN DEPARTMENT OF TRANSPORTATION 

~G~~ 
Ronald E. Adams, Chief 
Railroads and Harbors Section 
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ATTACHMENT 3 

A LIST OF LINE SEGMENTS THAT SHALL BE MAINTAINED TO FRA CLASS II 
STANDARDS AND A LIST OF LINE SEGMENTS THAT SHALL BE MAINTAINED 

TO FRA CLASS I ST AND ARDS 

III-1 
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Wisconsin Department of Transportation 
-.dot.wilconlin gov 

December 22, 2011 

Ms. Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, D.C. 20423 

ELECTRONIC FILING 

ot11ce ot General eou...e 
4802 Sheboygan Ave., Rm. 1158 
P.O. Box7910 
Madllon, IM 53707-7910 

Telephone· 808-288-8810 
FAX: 808-287-6734 
E-mal: ogc.exec:Qdot.wlgov 

.. ,... ' .-~.,.., 
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RE: 
. ~ .: ·;!\. 

STB Finance Docket No. 35573 
1 ~l"· · . ·; ,..,.. .. ~ r'f.•7·· ..i--r .. ~ 

Watco Holding. Inc. and Watco Transoortation SCfyjccs, L.L.C:-'A.Cguisition of ~ 
Control Exemption - Wisconsin & Southern Railroad. L.L. C. 

Dear Ms. Brown: 

Wisconsin Department of Transportation is the state rail agency. Enclosed for filing is the 
Comment by the Wisconsin Department of Transportation on the above listed Docket. 

Sincerely, 

//an.Lu~ 

Kathleen Chung 
Attorney 

cc: Attorney Karl Morell, Ball Janik, LLP, by electronic mail 

Enclosure 



BEFORE THE 
SURFACE TRANPORTATION BOARD 

Finance Docket No. 35573 

WATCO HOLDINGS, INC. AND WATCOTRANSPORTATION SERVICES, L.L.C. 
-- ACQUISITION OF CONTROL EXEMPTION --
WISCONSIN & SOUTHERN RAILROAD, L.L.C. 

COMMENT BY THE WISCONSIN DEPARTMENT 
OF TRANSPORTATION 

DECEMBER 22, 2011 

KATHLEEN CHUNG 
Assistant General Counsel 
Wisconsin Department of 
Transportation 
4802 Sheboygan Ave. 
P.O. Box 7910 
Madison, WI 53707-7910 



BEFORE THE 
SURFACE TRANPORTATION BOARD 

Finance Docket No. 35573 

WATCO HOLDINGS, INC. AND WATCO TRANSPORTATION SERVICES, L.L.C. 
-- ACQUISITION OF CONTROL EXEMPTION --
WISCONSIN & SOUTHERN RAILROAD, L.L.C. 

Wisconsin Department of Transportation 

COMMENT 

The Wisconsin Department of Transportation hereby submits its Comment on the above-

referenced proceeding. The Wisconsin Department of Transportation (WisDOT) is the 

designated state agency in rail matters in the State of Wisconsin. 1 WisDOT is responsible for all 

state and federally-aided highway and airport construction in Wisconsin.2 As the state rail 

agency, WisDOT has the statutory first right to acquire for present or future transportational, 

recreational or scenic purposes any property used in operating a railroad that is abandoned in 

Wisconsin, and the authority to administer grants and loans for rail projects to assist in the 

preservation and improvement offr~ight rail service in the state.3 

As part of its statutory mission, WisDOT has engaged in the purchase of rail property to 

preserve the line for an Operator with common carrier authority issued by the Surface 

Transportation Board (the Board) to continue service. The state of Wisconsin currently has over 

1 49 C.F .R. § 266.1 and Ch. 8S, Wis. Stats. 
2 Secs. 84.01(2) and 114.32(1) and (S), Wis. Stats. 
3 Secs. 85.09(2), 85.08(4m) Wis. Stats. 



530 miles of publicly-owned rail tines that are jointly owned by the state and a combination of 

Rail Transit Commissions, Consortia, and/or Transit Authorities (collectively Rail Transit 

Commissions)." By entering into agreements with WisDOT and the Rail Transit Commissions, 

the current WSOR operates on several publicly-owned lines. including some on which it operates 

under a modified certificate in Wisconsin.4 

The State of Wisconsin made these investments to preserve service on lines where 

service availability may have been threatened, and desires to protect that mission for the 

economic benefit of the state. 

WisDOT also attaches a map created by the Federal Highway Administration indicating 

the boundaries of the designated nonattainment areas in southeastern Wisconsin. 5 

WisDOT does not seek to stay these proceedings or interfere with the proposed 

transactions, and submits these comments if! support of the public interest. 

Respectfully Submitted, 

/Lanu~n-C.~ 

Kathleen Chung, Attorney 
Wisconsin Department of Transportation 
Office of General Counsel 
4802 Sheboygan Avenue, Room 11 SB 
P.O. Box 7910 
Madison, WI 53707-7910 
(608) 266-8810 
Fax (608) 267-6734 
kathlccn.chung:aidot.Matc.wi.us 

DATED: December 22, 2011 

4 49 C.F .R. Subpart C. 
5 WisDOT interprets the language on page 11 ofWatco's Verified Notice ofExemption, filed November 29, 2011 to 
mean that the any expected increased emissions are within the parameters of the State Implementation Plan. 
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"This map shows the boundaries of the designated Miiwaukee-Racine, MI 8-hour 
ozone nonattalnment area. It Includes the boundaries of associated 1-hour ozone 
nonattalnment and/or maintenance areas, as well as any associated MPOs. The 
map Is Intended to depict the extent of 8-hour ozone nonattalnment In this area, 
and how the boundaries of the 8-hour area, 1-hour area, and the MPO planning 
area relate to each other.• 

Miiwaukee-Racine, WI 8-hour Ozone Nonattalnment Area 
o WISCONSIN 

• Kenosha Co 
a Miiwaukee Co 
a Ozaukee Co 
• Racine Co 
• Washington Co 
• Waukesha Co 

Miiwaukee-Racine, WI 1-hour Ozone Nonattalnment Area 

Exhibit 1 
FD35573 

Wis.DOT Comment 

12/22/2011 

http://www.fhwa.dot.gov/environrnent/air _ quality/conforrnity/reference/maps/ozone _ l 99 ... 12121/2011 
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o WISCONSIN 
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Southeastern Wisconsin Regional Planning Commission 
o Kenosha Co 
o Miiwaukee Co 
o Ozaukee Co 
o Racine Co 
o Walworth Co 
o Washington Co 
o Waukesha Co 

http://www.fhwa.dot.gov/environment/air _ quality/confonnity/reference/maps/ozone _l 99... 12111/2011 



CERTIFICATE OF SERVICE 

1 hereby certify that I have caused the foregoing Comment in regards to FD35573. 
by electronic mail, or regular mail pursuant to 49 C.F .R. § 1104.12, this 22nd day of 
December, 2011, on all parties of record on the service list. 

Kathleen Chung, Attorney 
State Bar no. 1032802 
Wisconsin Department of Transportation 
Office of General Counsel 
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The Wisconsin State Legislature 

Ms. Cynthia T. Brown. Chief 
Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street S.W. 
Washington. DC 20024 

.. ,; 

. ~· . 
.. • ~ ·~ .t • ' 

: • I. 2 8 {li:\·. 
f"a"1 ot 

Pub\IC ReCOW 

.. 

December 29, 2011 

Re: Docket No. FD 35573. Watco Holdings, Inc. and Watco Transportation 
Services. LLC Acquisition of Control -Wisconsin & Southern Railroad. LLC 

Dear Ms. Brown: 

Please refer to the Board's procedural notice in the above proceeding bearing 
service date of December 15, 2011. This letter is to respectfully request a 60-day delay of 
the December 29. 2011 effective date of WATCO's acquisition of control of Wisconsin 
& Southern Railroad. LLC (WSOR). 

The requested delay is justified in order to provide representatives of the State of 
Wisconsin with an adequate opportunity to investigate the effects of loss ofWSOR's 
independence. Accelerated notice of exemption procedure is not appropriate for 
consideration of the effect of control of a rail carrier. such as WSOR, that ha.'\ important 
regional significance. Wisconsin rail shippers experienced severe adverse effects when 
control of another rail carrier of regional significance, Wisconsin Central, Ltd .. was 
acquired by Canadian National Railway Company several years ago. 

. ' 



On behalf of Wisconsin's rail shippers. the State of Wisconsin should be provided 
with a reasonable opponunity to investigate whether Wiscon~in shippers who rely on 
WSOR rail service might experience similar adverse effects under W ATCO control. 
Accelerated notice of exemption p(ocedure does not provide that needed opportunity. 

The requested delay is in the nature of a request for a housekeeping stay for 60 
days to enable adequate State investigation of the proposed control. The short delay in 
consummation of the control is justified by the need for more reasoned consideration of a 
transaction of important regional significance. 

WHEREFORE. the December 29, 2011 effective date of the proposed control 
should be extended for 60 days. 

Thank you for your consideration. 

Respectfully submitted, 

Rep. Brett Hulsey. Madison 
Rep. Louis Molepske, Stevens Point 
Rep. Kelda Helen Roys. Madison 
Rep. Fred Clark, Baraboo 
Rep. Terese Berceau. Madison 






