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Dear \I'i Bro\\ n: 

1·:nl:hlSI.'d I'llI' filing in the aho\ c-rd'crl!nl:cd procceding arc the llI'iginal and ten wpics of' 
Petitioners Ao-Zhou's Petition Il11' a Dcdaratory Order. 

Pursuant to ~9 C.r:.R. * I002(c)(2l. Pditioncrs rcspectfully rl!qucst a waivcr of'thl! 
~ 1.4()() filing f'1..!l! I(l!' this Petition. Pl!titioncrs hm e inl!urred suhst:.lI1tial li:c~ in ddi.:mling the 
jurisdil:tillnllf the Washingtllll ~tate court to dccidc their statl! pl"llpert~ la\\' quil..!t titk ,ll:tion. 
"J hc POrl of Sl!Httk wntends that the STB has juri~dil:tion to dCl:idc thcsc l1latlcr~ of state 
properly law. Ilo\\'e\'er, the Port has not L'lcl:ted to lill! a PL'tition \\ ith the STB to dl!l:idc this 
jurisdiLlional i'i'iuc. If'thc Port had lill!d this Pctition, the filing Ii.:e would have hccn \\diH.'d 
pursuant t{l ~9 ('.F.R. * I ()O~(cH II. I'urthcr grounds in support of Pditioners' requcst for a 
\\aivcr ol'thl! filing fi.:e arc sL'l fllrth in the attached Dcdaration llf Kl!ith I\lo:\on. ·'1 40-,B. 

;\S'ict fllrth in the attadled l:crtifil:atc or scrvice, thc Petition, thl! Dl!daration of Keith 
\Io:\on, and this kttcr havl! been sl!rved on the Port or Seatlk, thc only othl!r party of' r~l:ord in 
thi" prot:eeding. 

Pka~e return a dat~ ~tampl!J l!Opy nf thi" Idler and th..: \..'0\ cr p.tgl..'''; llf thc PI.,tllion and 
Ikdaratillll in thc endoscd ..;elr-addrcss..:d, po"tagc-pald ~'Il\'..:lupc. 

FILED 
SEP 1 9 2011 

SURFACE 
TRANSPORTATION BOARD 



Ms. Cynthia r. Brown - 2 -

Pll.!asc contact 111(: i r you havc any t)ul.!stions rcgarding this l11alL~r. 

KUv\!aka 
1·11I:Illsur~s 

Sin\.:~rL'ly . 

(iURJ)()NDI RR I.I..P 

Kt:ith \'1ll:'wn 
AIIllrncv fIJI' Pl.!titillnl.!rs 
.lit: /\0 and Xin lhou 

\.:\.:. Craig Watslll1. (jl.!l1l.!ral COlll1sd. )Inri (lrSl.!allk (\\/1.:11\.:) 

.Iuly 22. 2011 

.h)hl1l\k))lmall. Carney Badley Spl.!llmal1. :\lLorn~y fl.)r Pl)(·tll,·Sl.:allk (\'v/{.:'11I:1 



BEFORE TilE 

SURFACE TRA~SPORTATION BOARD 

-----

~f.C£\"E.O 
fE.t.. - 1\)\\ .IIE AO und XIN ZI-IOt; 

'::,t.\> \ 9 PETITION FOI~ DECLARATOI~Y ORDER 
.' - ... ""t) !."'" ,. ~\ON SO 

~O~,.~ 

.Iuly ~2. 2011 

Pah \)i 

rJLlOlic Reccm 

J..:.~ith L \lo~on 
GORJ)(),\DI:RR LLP 
20~5 First ,\ \ l:nw: -- Sliitl: SOO 
Sl:attll:_ W A l)8121-~ 140 
Phone: (206)-~g~-954() 
Facsimile: (206)-626-0675 
kl1lo~lln.'{(·gLlrdond~IT_C(l111 

Attornc\,s for Petitioners .lie An and 
Xin Zhl)lI 

.-\tt'-1l:hml:nt~ Contain Colllr Ima!l~s 
ExhihilS .:\ - R and ;\pp~lH.li~ A 

file://'/Horncys


TABLE OF CO~TENTS 

'1 f\BI.E C)F ('()~'I EI\·rS .................................................................................................................. i 

I. INTR()I)lJCTIC)N .................................................................................................................. 1 

II. I'AC n:AI. B:\CI\:(jROl;~)) ................................................................................................. 1 

J\. Location of All-Zhou Pl"llperty ..................................................................................... I 

B. All-I.hml Rl:cord I"itk Parcels ....................................................................................... ~ 

C. Ao-Lhou t\d\'crsl: Possession i\rc:'=l - ""Parcel I)"" .......................................................... 2 

D. Ao-Zhou Prl:sniptive Ea~l:lm:nt Arl:<1'- ""Pared E"" ....................................................... 3 

E. Ao-Zhou Propl:rty Purchasc and Stat~ Court Quiet Title Action .................................. 3 

I'. E ffllft~ tll Rcsolvc: Ao-/hou' s Statl: Court Quiet I itk Action ...................................... 5 

III. JURISI)IC )"J()N .................................................................................................................... 7 

IV. ISSLI·.S PRLSI:'TI'I) ......................................................................................................... X 

/\. F~Jl:ral Prl:enlptioll ........................................................................................................ X 

B. S'I B Jurisdiction to [kcidc: Statl: Property Law Quict Titlc Action .............................. 8 

V. I.LGAI. AL rI-IORI I'Y IN SUPPOR r or PF ITrION .......................................................... s 

1\. ()\ ~r\" ic\v ...................................................................................................................... S 

B. P~titioners· Statc Property Law Right~ Were Established Prior to the S I Irs 
Ibilhanking Ikcisil1l1 and Prior tll thl: Port's Acqui.,ition ofthl: Rail Corridor. ........ 11 

C. Ao-l.hllU"S Statl: Prop~rt~ Law QuiL,t Titlc Action Is ~ot Prel:mpted b) l'l:lkral 
I.a\\' ............................................................................................................................ I ~ 

I. P~titionl:r~' Slatc Pmp~rty I a\v QUid '1 itk Action Is Not Prcl:mptl:d Unclcr 
thl: Trails Act ( 16 l'.S.C. * 1 ~4I" !!I ,·(.'cO ................................................. ......... 12 

') Pditinn~rs' Statc Propert) Law Quid Title Action Is I\ot Prl:empt~d Ulllkr 
the ICCTA (49 lJ .S.c. § 10 I OJ, ('/ secf. ) ............................................................. 14 

3. STn Dccisions ))0 Not Support l'l:dl:ral Prl:l:mption of Pctitinn~r~" Statl: 
PI\)(1l:rly I .~I\\' Oukt '1 itk Actioll ........................................................................ It) 

VI. FlJ'i"l 'RI': PROCI':E))INGS .................................................................................................. ~ I 

VII. CC)t\(·I.l'SI()N .................................................................................................................. 2~ 

CI:R IIFI( 'A I F OF SI·:RVICE ...................................................................................................... 23 

file://'/rea


I. II\TROnCCTION 

P~titioncrs .lie 1\0 and Xin Zhou ("':\o-Zhou") have \'~st~d advers~ poss~..,sion and 

pn:scriptive ~asemt!nt pwpl!rty rights to two portion~ of a forml!r Burlington Northcrn Santa r~ 

l"B:--JSI'"') rail L'lHridor locatl!d ~ast ofSl!allk, Washington. 'I hI! forl1ll!r B\;SF rail corridor i!'> 

cllrrcntl~ owned hy thl! Port orScaltl~ (thc "Port"), Prior to the Port's acquisition of the rail 

~orridor in Dl!cl!l11hl!r of 200l), Pl!tition~rs ,\o-lhou had Iib.1 a stat~ pl"llp~rty la\\' quil!t litk 

action in Washington State Supl!rior Court for King County to pl!rll:ct their r~cord titk 

ll\\'n~rship of th~sl! prop~rty intcrcsts that arc \,l!st~d 1I1H.h.:r Washington 10.1\\. '1 hl' Port llf Sl!atth.: 

nlll\ ed tll dismiss Al)-Zholl's 1::l\\suit. daiming that all stat I! propl!rt~ law actions ill\ llh ing a lail 

cllrridor arl! prl!cmptl!d hy Ii:deral la\\, r~gardk')s or \\ hdhl!r th~rl! is <111) actual efli:ct on the use 

of the rail corridor. '1 hI! Port contl!nds that only the Surf~lce Transportation Board r'STB") has 

~xdllsi\'\! jurisdiction to decide qUl!~tions of state property Ia\\ afli:cting railroad corridors, 

r~gardkss of whether thl! state law action would adversely affect USI! of thl! rail corridor. 

P~titioner!'> ;\-Zhou contend that thl!ir state prop~rty la\\" action is not preempted by Il:daal Im\ 

Thl! superior court judge d~tenninl!d that the STB should dl!cide th~ question of li:d~ral 

pr~emptilln. Th~ qui~t title m:tion \\as dismi!'>sl!d "\\ithllut pITjudiL'l!" tl) allll\\ thl! parties to 

petition lh~ STB to r~.'s(lh~ the fi:deral prcemption isslll.'. 

Petitinncrs All-lhou reqll~st that this Board isslll! a tkdaratory order confirming that (1 ) 

thi~ state propert) law quil!t title al!tion is not preempted by federal I a\\' bccausl! it will not ha\e 

an~ advl!r~c impact on thc use of this rail corridor and t2) the dispull.' regarding the si/l! and 

e:>..tcllt llf the Petitioners' and the Port's respl!ctive property intere!'>ts in this former rail corridor is 

a matll!r or state property la\\" and should he dl!cided b) a \Vashington Statl! court. not thc SIB. 

II. FACTII..\L HACKGROUND 

A, Lucutiun of "\u-Zhuu PruJ)crh' 

Pctitioners Ao-Zholl own properly cast of Seallk in lInincorporawd King County on the 

shoreline or 1..akl! Washington. Sill.! E~hihit A (vicinity map). I.ak.l! Washington abuts thl! Ao­

ZhllU Propcrt~ to thc \Vest. lei. The fi.mner Burlington Northl!rn Santa Fe ("BT\Sr") railcurridor 



ahuts the ,\o-/.hou Property to the east. .r..,'f!t: Exhihit B (plat map): E:\hibit C (aerial photl) of 

Ao-Zhou Propcrty), Acccss to the Ao-Zhou Property is via I-1al.clwood l.anl'. a private paved 

mad\\Ll) lying. entird) within the li.mllcr B!'JSI' railroad corridor, Sf!t' Exhibit I) (map of 

Ilazd\\'ood I.ane), 

B. Ao-Zhou Rccord Titlc I)arccls 

Petitioners Ao-Zhou hav~ record titlc to three parcels: I.ots 35 amI 36 of Block A 

("Parcd A"). Lots 1. 2, and 3 in Block B ("Pared 13"). and a parcel 35 feet in width and 115 fcet 

in kngth that \\as li.mllerly part ufthe IOO-foot B'\JSI' railroad right-of-way until. it \\as sold h) 

BNSF in 199X ("Parcd C"), .\'ee E:\hibit E (map of Parcds A. B. and C): Exhihit F U\o-Zhou 

200!-) deed \\ ith record titk kgal description of Au-thou Propert)), 

"Parcd C" was originally part of the I OO-foot \\ ide former BNSF rail cnrridor. but this 

portion of th~ rail corridor was sold by BI\SF in 19Y8 and v .. as acquired hy Ao-lhou's 

prcdccessor in interest in 1999, ."'ee Exhihit G (aerial photo depicting location of "Parcd C"): 

Exhihit II ( 1998 B!'\SF deed conveying portion of rail corridor. including Parcd C'. to ANT. 

1.1.(,): r.xhihit I (1999.'\'\'1'. I.I.C deed com·eying portion of rail corridor. including "Parcel C," 

to li.mllcr l)\\'ner of J\o-Zhou Property). I 

C. Ao-Zhou Advcrsc I)osscssiun Arca - "I)urccl D" 

In addition to these three record title parcels. the Ao-Zhou Property includes. hased on 

ad\'ers~ possession under Washington law. an additional portion of th~ li.mller B\lSI' rail 

corridor that is 35 feet in width e:-.tending from th~ north lin~ of "Parcd C' 1l) the ~astl'l'ly 

~\.tensilln oftht: north line of"Pan.:el A," J'his plH·tion oflhe li.mner Bl\SF raill:orridllr IS the 

I BNSI' l:OIl\ l'jl.'U thl.' \V~stern 35 ket of its I oo-root railroad corridor abutting seven \\aterli'ont 
lOb. including thc ad\·erse po~session an;~a. to AN r. I.LC in 1998, Set' Exhibit II (deeel): 
E:\hibit B und Exhihit E (portion or BI\Sr rail corridor abutting waterli'<mt lots 1-7 sold in 
19<,)8. depil:t~d as "Parcd C" and Parcel "F"). In 1l},)9. ANT. I.I.C con\'ey~d this 35-root \\'id~ 
parcd (ahulti ng lots 1-7) tl) S tcvcn I-Ial.lerig. a prior l)\\ n~r 0 f "\o-Zhou' s property. St!l' E:\ h i hit 
I (deed). Ilal.krig sold a portion this 35-li.)ot wide parcel abutting lots 4-7 to M-Ila\\'k 
Con~trllction. Inc, in 2000, Set: I~xhihit .J (deed), Petition~rs purchased the Ao-Zholl Prllperty. 
including the 35-wide portion of the rail corridor abutting lots 1-3 ("Parl:cI C") in 2008, Set' 
E:\hibit F (deed): E:\hibits B und G (showing "Parcel "C" acquired by Petitilln~rs t\o-lhllli in 
2()OS). 
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adv~rs~ poss~ssi()n ar~n identilied as "Pared D" on Exhibits B, E~hibit E, and Jl:~hihit G. Titl~ 

to "Pared I)"" \\(lS aequir~d by ()p~ration or law following a kn-year period 01" advers~ 

possl!ssion und~r Washington law that was Cllmplcwd in April 01" 2000. This was during the 

ownership of Steven Ila/d~rig, a prior owner of the i\o-Zhou Propl!rty li'om April 25. 1990 to 

August 1 I, 2004. ~ 

n. Ao-Zholl Prc"lcripti\'c Eascment Are~l- "P~lrcel E" 

1 n additilln to the abuve-descrihed adverse possession ar~a. the :\o-lhou Prop~rty 

indudes a pre:seripti\ ~ easem~nt area ror aceess and utilities. This prescripti\'e eas~l11ent are:a 

gl'nerally coincides with the paved area 01"1 lal.e:I\Hlod Lane, a private roadway llv~r a portion or 
the rormer BNSF rail corridor that has been used ror access and utilities by the owners orthe 1\0-

I.hou Property and other \\ atcrfro nt properties to the north of the Ao-Zhou Property lor many 

y~ars. 'I his portion of the lorm~r BNSF rail corridor is identified as "Parcel E"" on Edlibit D. 

The ten-year period 01" advcorse use to establish prescriptivc casement rights under Washington 

law was also completed in April 01" 2000.' 

E .. \u-Zhull Propcr'" I'urchuse and Stntc Cuu .. t Quiet Title .\cticm 

Petitioners Ao-7.hou purchased the /\o-l,hou Property on Non:mber 3. 2()O~, E'\hihit F. 

1"IH::y acquired all of the advl!rse possession and pr~seripti\'e easeme:nt property inkrests or the 

Ii.mner O\'vners orthis property as allo ..... ed umh:r Washington I<m,1 See E~hibits B, E, and G 

(maps and aerial photo showing ad'verse posse:ssion area - "Parcel n"): E~hibit n (map sho\\ing 

---"-----------
~ lJndispute:d cvidence: establishes that for at least the past 20 years Ao-lhou .mu the:ir 
pred~ces~llrs in inter~st used the ad\'erst: possession area \'vithout permis~ion and without 
ob.ie~tion from BNSF or the Port. /";C!(' Exhibit K (excerpt from llazlerig deposition. April I ~L 
2011 ) 

3 Undi!:.puted evidence establishes that lor at l~ast the past 20 years Ao-I.hou and the owners or 
other \vate:rfront propcrtie') in this area uSl!d Hazelwood Lane without permission or objection 
fj'llll1 BNSF or the Port. St'L' Exhibit K (Ilazlcrig deposition). 

·1 "Where there is privity between successive occupants holding continuously and a(hersd~ to 
the true title holder. the suceessi\ I! periods of occupation may he tacked to each oth~r to C(lmpute 
the require:d I O-y~ar period or advcrse holding." Ro.l' I'. ClIllningham. 46 Wn.App. 4()9, 413-14. 
n I P.2d 52G (l9X6), citing RCW -I-.16.()~O and U Cerrito. filL" \' Rynda/... 60 \\'n.2d X-I-7. X5G. 
:. 76 P .2d 528 ( IlJ62). 
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pn.!scripti\'e ~aseme11l area -- "Pared F'). In th~ I~lll 01'2009. av.-are of the Pores proposed 

acquisition of the Bl\SF rail corridor. Ao-Zhou's attorney contacted I3NSF's prop~rty manager 

to e:-..plain that Petitioners Ao-lhou havt! adverse possession ownership rights and prescriptiH' 

east!m~nt rights to portions of thc BNSF rail corridor abutting tht! Ao-/hou Propert~. \10:-"011 

I)ed .. '122. Attempts to negotiate a stipulated quid title agreement with BNSF to avoid 

litigation prior to B)';S r" s conveyance of the B!\JS F rail corridor to the Port \\-ere unsuccc~s rul. 

It!. 

Ao-Zhou liIed a quiet title a~tion against BNSF in King County Superior Court on 

Ikcember 11. 2009. prior to Bt\SF's conveyance of the rail corridor to th~ Port. I'hc purpose of 

this quiet title action \Vas to conlirm record titk ownership of the adn:rse possession area "PalTcI 

I)" and preseripti\'e casement rights to "Pared r." : .... 'et' I(xhihits B mltl (; (shlming alhw"e 

poc.;session area - "Parcel I)"): Exhihit D (shll\\;ing prescriptive easem~:nt area "Parcel E"). 

'I h~!:>~ ownership and casement rights had become vested b) operation or Washington law in 

April 01'2000 at the end or the ten-year period ofadvers<.: us~ und~r Washington law. 5 

Wh~n BNSF liI~d a Notice of Exemption with the STB in 200~ under -l9 CFR 1152. 

Subpart F (Exempt Abandonm<.:nts), to abandon the segment of the BNSF rail corridor adjm:ent 

to the Ao-Zhou Property. the rail corridor was alr~ady subject to tht! v~stt!d adversc possession 

ownership and prescriptive eas~mel1l rights or Ao-Zhou's predecessors. ,. BNSF's 1\otie~ or 

---- ._-_._--
.; Ste\ ell Ilal.krig. the 0\\ ncr or the Ao-Zhou Prop~rt)' rrom April 25. 1990 to August -l. 2004. 
cnmplctcd ten years llr ad\'er~e usc of the c.llh crSl! posses~ion area and the prc~niplive casement 
area in compliance \\ ith all requirements of Wa~hington law on April ~6, 2000. Exhihit K 
(Ilazlerig deposition), Ownership of "Parcd j)" and casement rights to "Parcel I·:' passed tll 
Ila,derig by operation of Washington la\\' at Ihal time. Ao-Zhou's quiet title action is nllt 
required for th~ purpose of transferring ownership rights to the advcrse possession prop~rty 
("Parcel D") or casement rights to the prescriptive ~as~ment area ("Parcel E"). These 0\\ ner"hip 
and eascment rights \\,I;!r~ translt:rred by operation of law at the end or the ten-year statutory 
period . . ,'t'C! 1:'1 CerrilO, /I1C v_ RYl1dak. 60 Wn.2d g47. 855. 376 P.2d 52X (1962): MlIel1ch \._ 
(hley 90 Wn.~d 637. (l-l4, SX-l P.2d 939 (I97X). /\ quiet title action simply conlirms Illr public 
ti tie re~ords the lm ncrshi p and casement interests that \\ ere prev iousl) transll:rred by operation 
of law. 

I! Thl.! S'I B issul.!d a Decision amI ~oticl;! lll' Inh.'rim Trail Lsl.! C'Nn ll") on Octobcr 27, 200~. 
See SIB Dock.et No. A 13-6 (Sub-~o, 464X). De~isi()n and Notice oflntt!rim Trail L~e or 
Ahandonment, decided October 27.2008. 
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Exemption and the STIrs decision issuing the NiTtI were lih:d eight years alkr owm:rship or 

the adverse possession an:a had vcsted b) operation of law in Ao-Zhou's prcdecessor ... in 

interest. rhc Port acquircd the B~SF rail Cllrridor on Decembcr IX. :!O()9. almost tcn ) car" altcr 

adverse possession ownership and prcscripti\ c casemcnt righb had vested in Ao-/hou' s 

prcdcee~sors. Sec! Exhibit L (deed from BI\SF to Port).' 

F. Efforts to n.esol\'C Ao-Zhou's State Court Quiet Title Action 

For a l'till year alter Ao-Zhou's quiet title action was liled in Washington state court. 

counsel for the Port and Ao-Zhou attempted to negotiate a settlement of Ao-Zhou's adversc 

possession and prcseriptive eascment quiet title lawsuit. Moxon Dccl., ~: 23. In January of:!O 11. 

thc Port' s Gcneral Counsd recommended a scttlcment to thc Port Commissioners unc.kr whid1 

thc Port \vould dcclare "surplus" a 25-foot \\ ide portion of thc former B~SF rail corridor ilnd 

would conlirm Ao-Zhou's ownership of this paree!.K Mo:\on Dec!.. '1 :!4: E~hibit M (transcript 

of portions of January 25, 2011, Port Commission meeting). 

At a Port of Scattlc Commission meeting on January 25,2011, thc Port's General 

Counscl testilied in support of convc) ing the adverse posse~sion area to Ao-Zhou and ad\ iscd 

thc Port Commission that Ao-Zhou's pcnding quiet title lawsuit in state court would be 

succes"I't1l if litigated. Moxon Dcd .. ~125. Ill! advised thc Port Commission that thc portion of 

the formcr BNSF rail corridor subject to Ao-Zhou's advcrsc possession lawsuit "is on a slope 

7 Thc Port, BNSF and King County cntered into a "Donation AgrecmenC on May 12.2008. 
under which the partics agrecd that B~SF \\-ould "donate and convcy" to the Port a segmcnt of 
the BNSF rail corridor 18.45 miles in length (from milcpost 23.45 in Woodinville south to 
milepost 5.0 in Renton), including thc portion of the rail corridor adjacent to the Ao-Zhou 
Propl:rt). \10:-.:on Dec!. At the time of this "Donation Agreeml . .'nC thc rail corridor was SUbjL'l:t 
to th~ advcrsc posse~sion ownership rights and thc prcscriptivc cascment rights that had \'ested in 
:!OOO during thc o\\'ncrship of Ao-Xhou's predecessor in interest. Stc\,en I hllJcrig. rIms. BNSF 
had already lost owncrship rights to thc ad\'ersc possL'ssion arca and cascment rights to the 
prescripti"e casemcnt area at the time it entcred into the "Donation Agrccment." 

x In the proposed settlement. Ao-lhou agreed to rcduce it~ o\\ncrship rights to ad\ ersc 
posscssion area Ii-om a width of 35 lect to a width of 25 I\.!ct as a compromisc to avoid thc cost 
and delay of proceeding with quiet title litigation in state court. Moxon Decl., '1 24. 
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and irs not useful for an) thing dse other than holding up tht: rail bt:d:"} Exhihit ~1. p.3: 1\10'\011 

Decl .. ~I 25. 

lie also stated that ""this particular piece of property 'the adverse possession art:aJ uoesn't 

have any viable use for the corridor:' Moxon Dec!.. "25. At the Port Commission hearing. the 

Porrs Director of Real Estate also testilied and informed the Port Commission that ""there are 

eight or nine hundred known casements across the corridor:' Exhibit M, p.7: Moxon Dec!.. " 

25. '1 he Port has never contended that any of th~se hundrt:us or casements would int~rlcr~ with 

th~ prt:sent or future usc of the rai I corridor. :'vtoxon Dt:c1. :-.Jor has the Port pn:sent~d Llny 

~\'id~nc~ that conlirming P~titillners' ad\'~rs~' posse<.;sion (m·nership rights or pr~scripti\ ~ 

~asem~nt rights \·"ould interfere with thc pres~nt or futurc use of tht: Il)rl11~r 131\ SF rail ~orridor. 

The Port Commission's first rcading oftht! r~solution to proceed \'\-ith the sdtkment \\as 

approvcd hy a majority vote on January 25. 2011. Exhihit:vl. p.7; Mo~on Dec!'" 27. 

Ilowcver. shortly therealkr, the Port advised P~titioners that thc Port \\-ould not agree to 

settlemcnt and \VOlild oppose Petitiont:rs' quiet titl~ action in King County Superior Court. 

Moxon Ikc!.. "27. At this point, Pdition~rs dismissed BNSF. th~ former owncr of the rail 

corridor. fi'mll the state ~ourt quid title lawsuit and likd an am~nded quiet tith: complaint against 

the Port on Fcbruary 10.2011. Moxon Dccl .. ,,28; Exhibit N (Ao-Zhou's state court quiet title 

action agai I1St the Port). 

The Port tiled a motion to dismiss Ao-Zhou's statc court quict title action on \:tarch 31. 

2011. clll1tending that Ao-Zhou's state property law action is preempt~d h) I~d~ral 1<1\\ and is 

subject to the exclusi\'t: jurisdiction of the S \"It \:10'\on Ikcl., • 29. Th~ Por!"s motion to 

') P~titioners Ao-Zhou ackno\\ kdgc that their continued possession and use of the a(h er~~ 
possession and preseriptiv~ casement areas must not impair any 1m'\- Ilililiture use of the 
r~maind~r of the rail corridor bv thc Port or its successors. The Port and its succes~ors arlo:! 
entitled to the benefit of "Iateral support"' requirements of Washington law, including 
maintenance of the retaining wall in the adverse possession an:a. In addition. P~titioners arc 
willing to commit to specific terms in a recorded title document that would confirm the right of 
the Port and its successors to usc the remainder of thl! rail corridor without impairm~nt arising 
li'om th~ use of the adverse possession and prescriptivc easement areas. 
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dismiss I~liled to pn.:sent any evidence that Ao-Zhou's state propl:rty law quiet title lawsuit would 

result in any interference with present or future use of the former BNSF rail corridor. Id 

A hl:aring on th~ Port" s motion to dismiss was hdd on April 22, 2011. Mo:o..on Dec!.. ~' 

30. In its oral ruling, the superior court judge concluded that the STB is better qualifi~d to make 

a detl:rmination as to \vhether Ao-Zhou's quiet titl~ claims arl: pre~mpted by I~d~rallaw: "But I 

still think they IS rBJ an: the onl:s that will d~t~rl11ine whether or nl)t th~ subj~ct prop~rty is 

\\ithin th~ Ii:deral statue s~eking to preservc thesl' right-or-\\ays:' See E:\hibit 0 (transcript of 

superior court oral ruling). 

At the conclusion of the hearing on th~ Port"s motion to dismiss, thl: superior court 

entered an order in a form proposed by the Port that purporkd to dismiss Ao-Zhou's quiet titl~ 

lawsuit "with prejudice." Moxon Decl., '1 31. Ao-Zhou lilcd a motion for r~consideration, 

asserting that a dismissal "with prejudice" would adversely affect Ao-Zhou's right to file a 

p~tition to the ST13 to determine whether the state propert) law quiet title daims i.Ir~ pn.:~mrted 

by lixkrallaw. Id !\o-Z.hou pointed out that a dismissal "with prl:judic~" would adversdy 

aftel.:t th~ parties' rights to initiat~ S 1"13 prnl.:l:~dings to decide the federal preemption i~sue. 

The superior court agreed with Ao-Zhou position, granted the motion for reconsideration, 

and entered a rcvised order of dismissal on May 23, 2011. \vhich dismissed Ao-Zhou's quiet titk 

claims "\vithout prejudicc:' S'ee li:xhibit I) (order of dismissal). This revised order pre~ef\ cd 

Ao-Zhou's (and the Port"s) right to petition the STB to determine whcthcr these qui~t title state 

law property claims arc preempted by federal law. 

III. .JeRISllICTION 

The ST13 has discr~tionary authority under 5 U.S.c. 554(e) and 49 U.S.c. 721 to issue a 

declaratory order to eliminate a controversy or rcmO\'c unccrtainty. Petitioners and the Port -

two adjacent landowners with conllicting ownership claims to the rail corridor - disput~ \\heth~r 

Petitioners' state property law quiet title claims are preempted b) federal law. 'I he Ii:dcral 

preemption issue is a present 1.:011t1"OVCrsy that is appropriate for determination h) the SIB, 
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IV. ISSUES I)RESENTED 

A. Fcdcrlll I)rccmption 

Is Petitioners' state property law quiet title action preempted by federal law lInd~r eitlH:r 

(1) the National Trails Systems Act (the "Trails Ace). codified at 16 C.S.C. ~ 12..J.1. el seq. or (2) 

the Interstate Commerce Commission Termination Act ("'ICCTA"), codified at 49 U.s.c. S 

10101. el sell? 

B. STH .Jurisdiction to Dccidc Statc Propcrt\-· Law Quict Title Action 

Should Petitioners' state property law quiet title action. if not preempted by federal la, .... 

be decided by a Washington state court? 

V. LEGAL AlJTHOIUTY IN SlJPI)ORT OF PETITION 

A. Ovcrvicw 

Petitioners Ao-Zhou do not dispute the fact that the STB has issued i.l Notice of Interim 

I'rail Usc r'N ITlF') for the 5.6 mill: portion of this rail corridor !-.egment abutting the Ao-Zholl 

Property. I" Petitioners also do not dispute that as a result of the NI I'U. the former BNsr railroad 

corridor is currently "railbanked" and is not abandoned. However, as set forth below in Section 

13 of the Petition. Ao-/hou's adverse possession ownership and prescriptive casement rights 

vested and took effect by operation orIaw in April of 2000, eight years before the STIrs 

issuance of the NITL for this rail corridor in 20U~. 

Petitioners agree that the STB has jurisdiction over certain issues regarding this rail 

corridor so long as it is not ahalldoncd. I h)\\'e, cr. as set l()rth hel(l\\' in Section C of the Petition. 

state and federal court decisions and the STIrs own decisions conlirm that the ST13's jurisdiction 

over this rail corridor is not unlimited. The federal preemption issue presented in this case is 

whether the scope of the STB's jurisdiction extends so far as to prohibit any and all state court 

quiet title actions to confirm adverse possession ownership and prescriptive casement rights 

under state property law. regardless of any aliversc crl~ct on railroad or other transportation uses 

1(, See STB Docket ;..lo. A13-6 (Sub-I\o . ..J.64X), Decision and Notice or Interim I'rail Usc or 
Abandonment. decided October 27.2008. 



of a railroad corridor. Bas~d on federal and state court casc law and STI3 decbions discussed 

helm .... Petitioners' state property law quiet title action is not preempted by lederal law and 

should he decided by a Washington State court. 

The jurisdiction of a statc court to decide state property law matters is determined h) 

re\ iewing the extent of authority granted to the STB by Congress and b) re\'ie\\ ing the extent 10 

, ... hich the application of state law (in this casc. a quiet title action) would unreasonably interfrre 

with railroad operations and other transportation uses. There is no evidence that usc of the 35-

11.10t wide adverse possession area or the prescriptive casement area by Ao-Zhou and prior 

O\ ... ners of the Ao-Zhou Property has e\'er interlered with use of the rail corridor at any tim~ in 

the past. Nor is there any evidence that the continued use of these areas will ever contlict with 

rail operationo; or other transportation purposes at any time in the futurc. A judgment quieting 

titl~ in I~t\'or of Ao-Zhou \\ ill not prevent. interlere with. or hm e any ad\'erse effect on rail 

operations or any otht:r transportation uses of this rail line. Therell.)re. Petitioners' state property 

law quiet title action is not preempted hy ledcral law. 

The record in this case (kmonstrates that B\lSF considered the western 35 feet of its 

railroad corridor abutting the Ao-Zhou Property to be unnecessary luI' rail operations. In 199X. 

BNSF sold 01'1' a 35-I'oot wide portion of the BNSF railroad corridor abutting seven walerli'ont 

lot~.11 The portion of the railroad corridor sold by BNSF in 1999 (depicted as "Pared C· and 

"Pared F" in Exhibits B ~lDd G) lies immediately south of the 35-1()ot adver~e possession area 

that is the subject of Ao-Zhou' quiet title action. Petitioners Ao-Zhou o\ ... n "Parcel C:· '1 he 

property owner to the south of the Ao-Zhou Property owns "Parcel F." Moxon Decl.. '1 3-t. 

BNSF's sale of this 35-loot wide portion of its 1 OO-I'oot railroad corridor during the time 

of BNSF's active railroad operations is compelling and undisputed evidence that BNSr· had no 

----------------------
II BI\SF conveyed the western 35 feet of its I OO-I'oot railroad corridor abutting the adverse 
possession area to AN'I. LLC in 1998. See Exhibit II. In 1999. ANT, LLC conveyed this 35-
IIHl1 parcel to Steven Ila .. derig. a prior o\ ... ner of Ao-Zhou's property. See Exhibit I. Petitioners 
purchased the Ao-Lhou Property in 2008. ,<.,'ee Exhibit F. Petitioners Ao-Zhou currently o\\'n all 
or the \\ estern 35-foot portion or the rormcr BNSF railroad corridor abutting the southern lots 1-
3 of their property. St!e Exhibit B and Exhibit K 
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interest in using or preserving th~ western 35 leel of its railroad corridor in this area for 

transportation or any other uses, cven during the time of BNSF's active rail operations on this 

corridor. Moreover. the Port acquired the li..m11~r BNSF railroad corridor in 2009 without 

making any objection regarding the reduced 65-foot \\'idth of the rail corridor adjacent to thl: Ao-

Zhou Property. and the Port has made no ohjections to date regarding the unsuitability of thl: 65-

l'llot right of \\'ay in this location l'l)r any and all future uses of the rail corridor. In fact. the Port" s 

General Counscl has testi lied that the adverse possession area "doesn't havl: any v iahle usc for 

the corridor" and functions only to provide physical support l'llr the upper portion of the rail 

corridllr.'~ Exhibit M. p.~: \1oxon Decl .. ~ 25. 

A numher of important fa~tual ein;ull1stanc~s are undisputed in this ca~c and arc offercd 

l'l)!' the STirs consideration in making a legal determination that l\o-Zhou's quiet title action is 

not preempted by federal law: 

(1) The embankment in the 35-foot wide adverse possession area is steeply sloped and 
has never b~~n used for railroad operations. ,,'ee Exhibit Q (survey of Ao-Zhou 
Property showing topography of rail corridor embankment): Appcndh A 
(photographs of LH.lwrse possession and prescriptive eascment ar~as): \;loxLln J)~cl.. 
1 35. 

(2) A retaining wall. a garage. and a driveway have he~n locatcd for many years lin the 
adverse po~s~ssion area. See Appendix A (photographs of advcrse posses~inn and 
prescriptivc I:asemcnt areas): E:\hihits C and G (aerial photos): Exhihit K 
{transcript of Ila/.lerig deposition); ~doxon De~1.. ,,1 32. )(). 

(3) Th~ owners of th~ l\o-Zhou Property and the owners of num~rous other pri vatl: 
properties abutting tht! l(wl11er BNSF railroad cLmidor in this immediate vicinity 
have used J-Ia/.clwood Lane (the prescriptive eascment area) to access their 
properties I()r many years. without an)' ohjection from BI\SF that such usc 
adversely affected use of the rail corridor. SeC! E:\hihit K (I-Iazlerig depo!:.ition). 

(4) The Port is not a party to the Trail Use Agreement st!tting fi.mh the "railbanking 
ohligations" applicable to the 5.6-mile segment oj' the railroad corridor that is thc 
subject of Ao-Zhou's quiet titlc action. See Exhibit R ( l'rail Us~ Agreemcnt dated 
December 18. 2009): Mo~()n Dec\.. 1 37. 

12 As set 1'()f1h in footnote 9. Petitioners Ao-Zhou acknowlcdge thdr obligation to prote~t thl! 
rl:111aining 65-I'llOt \\ ide rail corridor from loss of latt!ral support or other ph~ sical impairment. 
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(5) Bl'\SF and !'-ing County, the only two parties to the'l rail USI.! Agreeml.!nt applicabk 
tll this portion of the former Bt\SF railroad corridor. havl.! nl.:\ er daiml.:d that 
granting Ao-Zhou's quid titk action v.ould prl.:\,l.!nt or unrea~onahl)' intl.!rfcrl.! with 
futurl.! rail operations or any other 1i.llurl.: uses of this Ii.mm:r rail corridor. .\'I!I! 

Exhibit R (I rail Use Agreement datl.!d Decl.!mber 18.2(09): Moxon Dl.:cl.. '137. 

(6) The Port has never claimed that granting Ao-Zhou's quiet title action would prl.:wnt 
or unreasonably interfere with rail operations or an} other uses of this rail corridor. 
Moxon Dl.:cI.. ~:'126, 38. 39. 

The f~lctS and law compel a determination by this Board that Ao-Zhou's state property 

law quiet title action is not prl.:empted by ti.xleral law. This Board should cntl.:r a decision 

granting the Petition and should entl.:r a dl.:daratory order that Ao-I.hou·s quid title claims ul1Lkr 

state property law should be allowed to procel.:d to trial in Washington state court.!' 

H. I)etitioncrs' Shlte Propert\' Lnw Rights Were EShlblished Prior to the STU's 
Railbanking I)ecision lmd Prior to the Port's Acquisition of the I~nil Corridor. 

Under Washington law, "ltlitIe acquirl.:d by an adverse possl.!ssor. although not rel.:orded. 

is valid and enli.)rceahle." Corman \. Cil)' 0/ Woodinl'iIIl!. 160 Wn.App. 759.249 P.3d 1040. 

1O-l2 (2011). "Once an adversc posscssor has fulfilled the conditions of the doctrine. title to the 

propl.:rty \·I.:sts in his 1~lvor." /d. "Thl.: adwrse possessor nl.!l.!d not record or sue to prl.!!-.I.!f\·e hi~ 

rights in the land:' Id. Washington law is clear that title is acquired h~ adverse possession upon 

passage ofthl.: IO-year pl.!rin<.l. /:"I CarifO. Inc \'. RYl1dak. 60 Wn.2d 847. 855. 376 P.2d 528 

(1962): Muench \' Oxley. 90 Wn.2d 637. 6-l4, 584 P.2<.1 939 (1978). A quiet title ul.:tion men:l) 

conlirms that title to the land has passed to the adverse possessor. J-/a/rl!l'.\'()11 \' Cify (!/ 111!111!\'ur.:, 

41 Wn.App 457, 460, 704 P.2d 1232 (1985). 

In this case. title to the adverse possession area passed to Ao-Zhou's predec~ssors in 

interest upon completion of the ten-)car udVl!rsl.! possession period in April 01'2000. Prescriptiw 

I.!c.tsement rights to I hI/elwood I.anc also wsted at the same timl.!. Both the adverst! possl.!s~ion 

o\Vner~hip rights and the prescriptive casement rights wert! \'..:sted years hefore the N I ru \vas 

I; This case was s~heduled to proceed to trial on June 6. 20 II. in King County Superior Court 
for the State of Washington. All discovery was completed prior to the order of dismissal eXl.:ept 
for threl.: dl.!positions and the Port's responsl.: to written discovery requcsts. Moxon Dl.!cl. 

II 
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issued b)' th~ STB in October of ~008 and years before the Port aCl)uir~d the raill.:orriuor li'om 

BNSF in December 01'2009. 

C. Ao-Zhou's State I)roperty Law Quiet Title Action Is Not Preempted bv Federal 
Law. 

rhe Port cont~nds that Congress expressl)' intended under both the National '1 rails 

Systems Ad (the "Trails AcC). codified at 16U.S.C. * 1241. et seq. and the Interstate 

Comm~rce Commission Termination Act ("·I('('TA"). codi licd at 49 U .S.c. * 10101. et sell to 

grant cxclusi\'c jurisdiction to thc STB O\'er all claims ill\ 01\ ing railroad <.:orridors. The I'llrt 

<.:Ont~nds that all statc propert), law claims regarding thc e'<t~nt of adverse possession ownership 

and prcscriptivc casement rights under statc property law ar~ prc~mpt~d. regardkss or any 

adverse dfcct on usc of the rail corridor. No legal authority supports such a broad and crron~olls 

assertion. 

I. Petitiuners' State I)ropertv Law Quiet Title Action Is l\ot Preempted 
Under the Trails Act (16 U.S.c. § 12·'1, et seq.) 

Pctitioncrs do not disput~ that the Il)fIncr BNSF railroad corridor ahutting the Ao-Lhou 

Property i~ the subject or an N 1Tl.; issued by the STB and that this segm~nt is <.:urrently 

railhankcd and is not abandoncd. Pditioners do not challeng~ the NITU or the S nrs 

jurisdi<.:tion to issue the NITl.I. Ilo\\'c\'el', thc NITL did not dctermine BI\SF's ownership rights. 

rh~ N ITU was issued subject to ' .... hatever advcrse possession ownership and prescrirti' e 

ca~el11ent rights were ve~kd in adjaecnt property oWllcrs at th~ timc. As this Board has stutcd. 

"the Board's grant or authority to acquire prop~rty is pcrmi~si\'e. not mandatory, and call1lllt be 

\'ic\\'ed as conveying property rights to un applicant. as property ownership rights arc determined 

by state law:' .llIeghen), Valley Railroad COli/pony - Petition/or /)ec:laratOl}, Order - lYil!illlll 

Fiore, FD 3538ft April 25, 20 II. I'n 4, citing ;\JVC li'ansportaliol1 LU' - .·lc(llIisitioll F:x/!lI/jJtiol1 

1)&L1~' Properties 1m:., FD 3446~. Oct. 20, 2004. 

The Trails Act does not establish state law property rights and docs not conler any 

exclusiv~ jurisdiction to th~ STn with rcspcct to any orthe state law propert), is')ues to be 

decilkd in Ao-Zhou's quiet title action. Pctition~rs have the right to proceed in state court to 
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preservc and protect their state law property interests that were vcsted before the rail corridor 

was railbanked. 

The Port contends that federal court decisions should be broadly interpn:ted to mean that 

the Trails Act prel!mpts Ao-/hou's state property law quiet title action. I-Iowever. federal case 

law on precmption supports Petitioners' position that state laws and regulations are not 

preempted by the Trails Act unless they prevent or unreasonably interlere with usc of a rail 

corridor. 11 There is no evidence that granting the relief sought in Ao-Zhou' s state property law 

quiet titlc action would prevent or interfere with any current or future usc of the former BNSF 

rail corridor ahutting the i\o-Zhou Property, especially in light of the Illct that BNSF previously 

sold a ~5-f()ot \\'ide portion of the I OO-foot wid~ former J3l\iSF corridor imml:diately south of thl: 

adversl: pm,session area with no ad\ erse dl\::ct nn the use of the rail corridor. Sf!f! E:\hihits B 

ami (; (map and aerial photo shll\\'ing portion of rail corridor sold b) BNSF in 19lJS - "Parcd C' 

and "Parcd r" ): Moxon Ikcl..· 39. 

There is simply no legal authority for thc proposition that the Trails Act preempts l\o-

lhou's stat~ property law quiet title action. Petitioners i\o-/hou are not challenging thc S·I Irs 

authority to establish an interim usc for this former BNSF corridor, and they arc not contending 

that this rail line has been ahandoned and is therefore beyond the jurisdiction of the ST13. Ao-

lhou's state propcl1y law quiet title Imvsuit is not a challenge to the Trails Act in any way. shape 

I~ For example In FI·il!nd, (~llhe Eastl.ake Sammamish hail" Ci1.v OJ".)'Cl111I11amisll. 361 F. 
Supp.2d 1260 (W.D. Wash. 2005), the court specifically agreed that state and local governments 
have thc right to imposc regulations on property within an inactivc railroad right of \\'a) "to the 
e,tent they do not tj'ustrate the development ofa trail on the railbank~d right of way:' Id at 
1274. The court found that a city land use ordinance and decision requiring consideration of 
alternati\ e locations l'llr a proposed trail constituted an unreasonable obstacle to the purpllses of 
the ·1 rail" Act and was preempted by lederal Ia\\'. In r~aehing thi., conclu!-linn. the court cited and 
agreed with the reasoning of another lederal ~ourt in Blendll l' Friend, oj"the l1!eisL'/" Ril·er h"il. 
Inc .. WI. 3394426 (D. Idaho 1(99) in which the court stated that '·the S·I B has ... ckarl), 
indicated its intention to cede back to state and local governments the right to impo!-l~ Loning and 
safety regulations on th~ trails so long as rhose regulations c/o 1101 il1/('I:tere lfilll (1) the railroad's 
right to cOllvert the corridor back into a railway at some point in th~ future and (2) r/1I: tmil 
//I{ma,!!,('r .. \ righr alld ahilifY 10 mailllain Ihe righl-(~t-ll'lIY (IS recreatiol1allrail il7tll" II1I{'1"illl." 
361 F. Supp.2d at 1274. fn. 11 (emphases in original). 
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or form. Moreovcr, because thc Trails Act docs not include any gmnt of jurisdiction to tht: ST13 

that would support a claim of t'cdcral prc~mption in this casc, the Port" s arguments rrgarding 

lederal preemption based on thr Trails Act must he disregarded. 

2. I)etitioners' Shlte Property tun Quiet Title Actinn Is ~ot I)rcempted 
Under the ICCTA ("9 U.S.C. § 10101. el.\'t'{f.) 

Wh~ther Ao-Zhou's quiet title action is pr~cmptcd by tederal 1m·\' ckpcnds on the scope 

of jurisdiction granted to the STB in the Interstate Commen:c Commission I'crmination Act 

C'ICCTA""), codilied at 49 U.S.C. § IOIOl(b), £'1 \·elf. and the extent and cfll:ct ofth~ asserted 

stat~ law or regulation. Th~ Sn3'sjurisdietional authority is set forth in 49 Ll.S.l'. ~ 10501. 

which provides: 

fhc! il/I'isdh:lion of Iht' /5illl'fu('c! fi·(//1.\/}()l'lalioll/ BOLlrd Ol'el'--

(J J Il'amporlallOn hy I'Ll/I cLlrl'ier.\'. and Iht! I'£'medie., pl'()\'ideel illlhis pUrl \I'ill1 
rCSpl!CI 10 I'all!\·. dass{/icalions. I'ule.\ (illcllldinR COl' serl'ice. interchange. alld 
olhel' operating 1'1I/e.\). practice.\', rollle.\'. sen'ices, {/Ild/lici/ities (?f"sl/(:h carriers. 
and 

(2j I hI! comlrllctiol1, llC.'qlli.\'itiol1, operatioll, llhlllUlolll1lellt, or di.\'c(JIltiIlIllIllCt' 
(dSplil'. indusll'ial. leam, swilching. or side Imcks. ol'/acililies. e\'cII if the lracks 
are located. (lr inlended 10 he /o('alc!d el1lire~\' in ol1e .\'lale. 

is e.n:/Lfsil·e. Ercepl as olhel'\I'ise pl'()\'ieleel il1 Ihi.\· pari. Ihe remedies prO\'ic..!lld w1del' 
lhis parI l1'ilh respecl/(} reg,malioll of railll'£ll1\pOrlalioll are exc/u\'i\'l! alld /}/'('eIIlIJl 
Ihe remedies pl'Ol'ided /Imler Fedeml or Stalt' la\\'. 

49 U.S.c. * 10501(b) (emphasis add~d). 

Clearly the STB has exdusive jurisdiction oYer certain llla1t~rs affecting railroad 

operations. '1 h~ question in this case is \\'hether the ICCTA preempts Ao-Zhou's state prop~rty 

law qui~ttitle action and pr~vcnts a trial of this action in state court to d~cide matters of stat~ 

prop~rty law. 

As set I()rth bele)\\., it is wcll cstahlisht:d that determining whether a state property la\\" 

action is pr~empted under the lCCTA depends on \\-hether there is evidence that granting the 

relief sought under state or local law willunr~asonabl)' interfere with rail service or other future 

transportation uses of the rail corridor. Set!. e.g .. h'iends of Ihe Easl Lake SlIIll11wmi,h hail v 
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Cily of 5;Lll11momish. 361 F. Supp.2d 1260, 1~74 (W.D. Wash. 20(5)(state and 10l.:allaws appl~ 

··to the extl.:nt th~y do not li'ustratc the development of a trail on th~ rail banked right of way'"). 

In Cil)' (4Allhul"Il l'. Uniled ,\'Iales. 154 F.3d 1 0~5 (91h Cir. 1998). the Ninth Cirl.:uit held 

that state and local ~nvironmental rc\'iew and land usc permit requiremcnts applicable to the 

railroad's Stampedc Pass improvement project I' v,'ere preempted by the ICCTA to the cxtl.:nt the 

"'environmental' permitting regulations" resulted in conditions where ··the I.:arrier is prt:\'cntl.:d 

li'OIl1 constructing, acquiring. operating. abandoning, or discontinuing a rraililine:' Id at 1031, 

:-.JO sUl.:h interlt!rcnec will r~sult from Ao-Zhou's state propcrty law quiet titlc adion. and no sUl.:h 

~ITcct I.:an bc attributcd to Ao-lhnu' s quiet title al.:tion, short of sheer spcl.:ulation, 

'I he Ninth Cirl.:uit"s reasoning in the City (4 :luhllml.:tlse was cited with appw\'i.ll in a 

del.:ision issued by the Court of Appeals for thc State of Washington - Cily of Sealllt! \', 

Hurlinglon Norlhem Railroad Company, 105 Wn.App. 832. 837. 22 P,3d 260 (20U I). In that 

I.:asc. Seattle ordinam:es had be~n adopted in an attempt to regulatc railroad switl.:hing llperations 

within Seattle dty limits. Th~ Washington app~als 1.:0lll't held that th~ city's ordinanc~s \\~rl.: 

precmptcd bl.:cause th~y rcstrictl.:d railroad opcrations and "interfercld I with thc railroad's ahility 

to I.:onduct thc activity ::,pecilically set lorth in 49 U.S.c. * 10501(h)(2) IleCTAI." /d. at 837. 

rhe court reasoned that "under the ICCTA the actions or regulations ofthosc govcrnmcnts may 

not have the effect of fi:wedosing or restricting the railroad's ability to conduct its operation or 

oth~lwise unrl.:asonahly burden interstate commerce." Id. There is no evidencc in this case that 

granting the relief sought in Ao-Zhou's quiet title adion \\()uld havc any such adverse dTed on 

the al.:tivities sp~dlil.:c1 in * 1050I(b)(2) ofthc ICCTA. 

The Port VIi II argu~ that an Arkansas stat~ I.:ourt decision, OIl({,:/lIl(( R. Roo In(' ,'. Circllil 

('Ollrl oj Unio/1 COllllly. 361 Ark. 333. 206 S. W. 8112 (2005). sllppllrts its claim that all stall.: 

prop~rty law actions hascd on adv~rsc possession aJ"1.: precmpted h) fcdaal 1<1\\. I-Iowcwr. the 

decision in Ouachita R R. was based on specilk evidence presenkd by the railroad that "any 

I, The proposcd Stamp~dc Pa~s impro\'cments included the replal.:ement of track sidings and 
o;no\\' shl.:ds, tunnd improvemcnts, and l.:om111unkations towcrs. 154 1-'.3d at 102g. 
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determination by the circuit court that the I plaintiffs I had acquired title by adverse possession 

would effectivelv equate to a permanent and total ct:ssation of railroad service over tht: right-of-

~:. Id at 341 (emphasis added). The court reasoned that "only the STI3 has the authority to 

discontinue rail service." Id There is no evidence that Ao-Zhou's state property law quiet title 

action would result in a cessation of railroad sen· icc or any other adverse effect related to the us~ 

of the railbanked corridor adjacent to the Ao-Zhou Property. (n BNSr'"s prior sale ofa 35-liJot 

wide portion of its right of wa) immediatel) adjm:ent to the 35-foot wide adverse posses~ion area 

is irrefutable e\ idence tht: adverse pos~ession area is not necessary for continued usc of the rail 

corridor. ~either BNSF nor the Port has ever claimed to the contrary. 

Numerous federal cases support .'\o-Zhou"s position that this state property law action is 

not preempted by federal law. For exampk. in Island Park. /.I.e \'. CSX 1i-ansporfclliol1. 559 

F.3d 96 (2d Cir. 2009). plainti ITlandowners sought an injunction in federal district court to 

enjoin a rail crossing closure order issued by the State of New York to close a rail cms-;ing 

determined to be unsafe. The district court ruled that the state's rail crossing closure order was 

pl'I':l'mpted hy the ICCT.:\. The Second Circuit reversed, holding that the state"s rail e1"llssing 

closure order \vas not preempted. even though it would allo\\- the rail crossings to remain. its 

reasoning supports Petitioners' position that their state property law quiet title action is not 

preempted hy federal law: 

ICCI A "preempts all 'stale laws that may reasonably he said to have the t:f"fCct of 
managing or governing rail transportation. while permitting the continued application of 
laws having a more remote or incidental enect on railtranspOI'tatioll: '" N r 
SIIStlllehal11ll1 & 11'. Ny. (·orp. \' Jacksoll. 500 F.3d 238. 25~ (.~d Cir. 20(7) tquoting Fla. 
E. Coasl Ny. Co. 1'. Cif), oj W 1'£11111 BeClch. 266 F.3d 1324. 1331 (11th Cir. 200 I»). I 'hi:: 

1(, Other statc courts have applied the same "unreasonable intt:rterence" legal standard in holding 
that state property law actions without the potential to limit or restrict the usc or railroad rights­
of-way are not preempteu. See, e.g .. llol1l!! o/I!.:COIlOI1lY. 780 N.W. 2d 429 (1\.D. 2(10)(statc 
property law claims based on "public road by prescription" and "easement by prescription'" 
should be determined by state court and are not preempted by ICC'TA. referring to prc\'ious 
del:ision rcmanding the case at 694 ~. W. 2d S40. 20(5): Wolf' \'. Central Or(!gol1 ct Pacilic 
Naill'lJad 230 Or.App 269.216 P.3d 316 (~()09)(rejecting railroad's Ii.:deral precmption claims 
and deciding landowner~' claims of pn.:scripti\e easemcnt rights to allow continued u')e ora 
prinlte rail crossing bascd on lack or e\ idcncr that the gradc crossing \\ mild impose an 
unreasonable burdrn on rai I transportation). 
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pre-emption inquiry f{)cuses on .. the dcgree to which the challenged r~gulation burdens 
rail transportation:' N. r c)'usljuelwl1Iw. 500 F.3d at 252. 

rhe appropriate questions are: what does the state seek to regulate and docs the proposed 
regulation burden rail transportation? 

We emphasize that this appeal does not require us to decide whether state regulation of 
rail crossings, as a general malter, is pre-empted under ICCTA. Because the limited state 
action in this case docs not burden or interfere with rail transportation, it is not pre­
empted. See N. Y 5iu.\ljUehanna, 500 F.3d at 252. 

We think it important to emphasize that although rCCTA's pn:-emption language is 
unquestionably broad, it docs not categorically sweep up all state regulation that touches 
upon railroads - interference with rail transportation must alwavs be demonstrated. 

559 F.3d at \ 02-0-! (emphasis added). 

There is no evidence in the present ca~e that granting the relief sought in Ao-Zhou''i state 

pl"llperty law quiet title action \\olJ\d result in any interference \\ith rail transportation or any 

other uses of the railbanJ...ed corridor adjacent to the Ao-lholl Property. 

1'( ·,r..,·I'IIOSphllJC! Co . 1m.' \. ;\"o/'/olk Soll1hel'll ('0I1J .. 559 F.3d 212 Hth Cir. 2009) is 

another example of a federal appeals court refusing to find that the IceTA preempt'i state la\\' 

property claims. PCS and the railroad had entered into casement agreements that required 

rdoeation of the rail line to avoid int~rference with PCS's mining operations. PCS sued th~ 

railroad fc,lr I~liling to relocate th~ rail line. The Fourth Circuit refused to lind that the stat~ la\\ 

claims \\er~ pre~mpted hy ICCTA and reasoncd that the e~press preemptillll clause in 

~10501(b)(~) oCthe reCTA .. ti.>Cuses specifically on ·regulation ... · The court agreed with the 

Eleventh Circuit"s reasoning in Fla. I~. ('oasl Ny. ('0. \. OJ)' ()f W. Palm Beach, 166 F.3d 1324, 

I D \ (1\lh Cir. 2001) that the S'I B's jurisdiction is not unlimited: 

Congress narrowly tailored the JCeTA preemption pro\'ision to displace only 
··regulation." i.~ .. those state laws that may reasonably bl: said to have the cfli:ct of 
"managing" or "governing" rail transportation. while permitting the continued applicatiun 
of laws having i.l more remote or incidental dfeet on rail transportation. 

559 F.3d at 218. 
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Like the state property law action in PC'S Phosphate. /\o-Zhou's quiet title m:tion will not 

r~sult in managing or governing thl! f<)fI11Cr BNSF railroad corridor and is not preempted by 

f"l:deral law. 

rh~ Filth Circuit has also adopted this approach to I~d~ral preemption daims -

evaluating the degree of actual interrerenc~ that would result from the application or state la\\'. 

In Franks \'. Union Pacific R R .. 593 F.3d 404 (5 th Cir. 201O)(en banc). a landowner sued the 

railroad for closing two private rail crossings. The district court dismissed the action based on 

fl:deral pre~mption under the ICCTA. Th~ Filth Circuit reversed. reasoning that the rail crossing 

dispute was a "possessory action" arising under state property laws that "are not meant to 

regulate railroad transportation, though at times th~y may have an incidental effect on railroad 

transportation:' Ill. at 411. The court eonduded: 

For a state court action to b~ expressly preempted under the ICeTA, it must seek to 
regulat~ the operations or rail transportation. Franks's possessory action im okes only 
state pmp~rty laws and is not expressly preempted. 

/d. at 413. 

rhc Filth Circuit's deei~ion in FiYlI7ks includ~s an ino:;tructiH' discussion ofth~ Il:d~ral 

preemption doctri ne. including an ~'\ planation of the "pr~sumption agai n~t ft:deral pr~l.'mption·· 

articulated by the Unit~d States Supr~mc Court. Portiuns of this discussion an.: excerpt~d helt)\\-: 

In determining the ~'\istenc~ and reach ufpreemption, Congress's purpose is ··the 
ultimate touchstone" to usc. Me£itJ'Onil.:. InL'. \'. Lohr, 518 L.S. 470,485.116 S.C!. 
2240. 135 L.Ed.~d 700 (1996) (quuting Rc:lai/ Clerks I' Schermer/lOrn. 375 U.S. 96. 
I U3. 84 S.Ct. 219. II L.Ed.2d 179 (1963)). Congress can sho\\' its purpose in onc of 
t\\O ways. First, it may "indieate pre-emptive intent through a statute's express 
language." Altria vrollp. Inc:. 1'. (]ood. --- U.S. ---, 129 S.Ct. 538. 543, 172 I...Ed.2d 
398 (2008). However, even when there is an exprt!ss precmption clause in a statute, 
·'the qucstion of the substancc and scope or Congress' displac~ment of stat~ 1m\- still 
remains." Jd Second. Congn:ss may impliedly preempt state law "i f th~ scope llf 
th~ statute indicates that Congress int~nd~d red~ral law to occupy the legislati\-e 
ficld. or ifther~ is an actual conflict bctween state and federal law." lei,' "ee 
I·;·iherg. 267 F.3d at 442. 

There is ulso ~I presumption that the "historic police powers of the States 
lurel not to he superseded hy the Federul Act unless that nus the cleur and 
nUlDife!lt purpose CIt" Congress." . II/ria (irollp. 129 S.Ct. at 543 (quoting Rice \' . 
. r..,'((l/Iu/;eDe\'(/wrCorp. 331 U.S.2IS.230,67S.Ct.II-l6.91 I.. Ed. 1447 (19-l7l). 
rh~ presumption is rc\cvant ~v~n when ther~ is an express pre-emption clause. rhat 
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is bl.!cause "" hcn thc tcxt of a pre-cmption ChlUSC is susceptible of more than 
onc plausiblc rcading, courts ordinurily 'acccpt thc rcading that disfavors pre­
l'mption. '" Id (quoting Bates I' Doll' Agrost'iences I.LC 544 U.S. 431. 449. 125 
S.Ct. 1788, 161 L.Ed.2d 687 (2005)). Thus, the prcsumption openltes both to 
prc\'cnt and to limit prccmption. 

This court h~IS expluined that the presumption ag~linst preemption is 
applicable to "areas of law traditionally reserved to the shltes, like police 
powers and property law .... " Davis I'. j){I\'is. 170 F.3d 475, 481 (5th Cir.1(99) 
(en banc). More recently and topically. \\-e discussed the presumption against 
preemption in another railroad crossing case. Nell' Orleans & GlIlf COliSf Ry Co. \' 
lJarl'ois. 533 F.3d 321 (5th Cir.2008). Wc found the no-preemption presumption 
to apply "with full force to this generally applic~lble stute property law, e\l.!n if 
appli~d to permit a private, at-gradl.! railroad crossing:' Id at 334. 

Fl'lIl1h. 593 F.3d at -1-07 (1.!l11phases adlb:I). 

Thl.!rl.! is no Il.!gal authority for holding that a state 10m property .H.:tion is prl.!cmpted 

by Ilxkral h1\\ \vherl.! therc is no eddl.!nl:1.! of unn:asonahh.: interkl'l.:nl:1.! \\ ith thl.! usc or thl.! 

railwrridor. Moreover. the advl.!rsc possession and prescriptive eas~ment issues at thl.! 

heart of Pditioners Ao-Zhou's quiet titll.! action are preeisrly the tyPl! of property law 

mattl:!rs .. traditionally reserved to the statl.!s'· where thl.! presumption against federal 

preemption must be applied. 

3. STH Decisions Do Not Support Federall'reemption of I'ctitioners' State 
I'ropcrtv Law Quiet Title Action 

This Board has a well-established bndy of precedent rl.!l}uiring consideration of the dl.!grec 

of actual interferenl.!e with rail operations that would result from Ao-Zhou's quiet title action. As 

set forth below, thesc STB decisions support the Board's issuance of a declarator) order that 

Petitioners' state law propl!rty action is not precmpted by Icderalla\\. 

In a re~ent STB d~cision. this Board l:ollsidered a petition tiled by a railroad seeking a 

declaratory ordl:!r to rcsoh·1.! a property disputl.! ,\-ith an adjacent property O\\ller. Fiore, 'vh(l 

asscrted l.!aSCl111:!nt and ownership rights to portions of the railroad right-of-WHY. Allegheny 

"lIl1ey Railroad Company -Petition.lor J)eclaratOlT Order - lVii/ill/II Fiore. FD 35388, April 

~5. ~O 11. Fiore had tiled a Pennsylvania state court action to dl.!termine .. the \\'idth and location 

of th~ prop~rt)' rights of Fiore and A VRR." This Board found that these claims involvcd 
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"questions of state property luw that are best handled by local state courts" and denied the 

railroad's claim that Fiore's state law property lawsuit is preempted by federal law. 

No STB decision has round a state court action to be preempted in the absence of 

e\'idence that the state court action would pre\'ent or unreasonably interfere \\-ith railroad or other 

transportation uses ora rail corridor. ,\'ee. e.g. Unc:olnl,umhel' Co -- Pelilion/in' Dedaralm:l' 

Ol't/£'/" - Condell1nalion (~/ Railroad RiXhl-(~/-Wa)'f()1' CI SIOI'II1 5'el1'el'. STB Finance Docket No. 

34915. Aug.ust 13. 2007 ("Fedt:ral preemptilln can shield railroad property rrom state eminent 

domain law \\ here th~ cfl~ct of the eminent domain law would have been to pre\'ent or 

unreasonahl) interfere with railroad operations, .,' But neither the court cases. nor Board 

pn.:cedent. suggest a blanket rule that any condemnation action against railroad property is 

impermissible."); CS.\" lhmsporlaliol1, Ilk' PelilionjiJr DedliralOlT Order. STB Finance 

Dlll:ket l'\o. 33388 (Sub-No. 1(1), August 27. 2008 (Iinding no federal prt:emption orN~\V Ylll'k 

~tate court proceedings to resolVl! property dispute concerning potential interference \\ ith rail 

operations due to private development project and declining to give cred~nce to "speculative 

stateml:nts about future track use that do not appear grounded in the rl:cord): MVe 

li'lIl1.\jJorlalionl.U' - A('(IUisilion /:.:Y:emplion P&I.H Propt'l'lies Inc .. FD 34462. Oct. 20. 200-1-

("\\'e lind it proper I{)r the Pennsylvunia court to resoh e the dispute over ownership of the Yard 

track assets ... invol\'ringllocal property law. contract law. and mortgages. which are for a comt 

to answer. not the Board." 

This Petition raises the same issue addressed by this Board noted in Allegheny I "IIey 

Railroad COll1pallJ' - Pelilion/i)r Dec:/araiOlT Order - William Fiore. FD 35388, April 25. 

2011 (fn 5). That issue is .. the d~termination of the size. location. and nature of the property 

interests under state law. which rthe railroad] has acquired in the I railroad I right-of-way:' The 

only issue~ to be decided in Petitioners' state pro pert) law quiet title claim arc .. the size. location. 

and nature of the property interests under state law." which are issues prop~rly decided hy a 

Washington state court. not the STB. 1£1. 

20 



Moreover. any I~lcts that might be pn:sented b} the Port regarding potential interfer~nce 

with future use orthe rail corridor would be speculative und would not pro\'ide a factual basis for 

lederal pr~emption. given the extent of undisputed facts relevant to the ownership and use of 

"Parcels C. D. E. and F" as depicted in Exhibits n, E, and G. "In deciding whether a 

dcclaratory order proceeding is n~ed~d to resolv~ uncertainty. the ROal'd generally consid~rs the 

l~lcts as present~d in the petition." C<i:r T1'£Imporfatio11. //1(: - Petition/or Dec/aratOl:l' Order. 

STB FlI1ance Docket No. 3338S (Sub-No. 101). August 27. 2008. fil 10. This Board r~quires 

1~lctS to support claims or potential interl't!rence with rail operations and will not give crdenc~ to 

"speculative statements abut future track use that do not appear grounded in the rt!Cl)rd." Jd 

In this cast!. the Petition and supporting Declaration provide ample evidence that the 

ad\'ersl! possession area and the prescriptivl! l!aseml!nt area haw been used by Petiti()n~rs and 

thl!ir pr~(kcessors fi))" OVl!r 20 years with no interference with railroad transportation or other 

USl!S ofthl! rail corridor. In addition. the record shows that BNSF sold a 35-foot widl! portion of 

this rail corridor in 1998 to priHlte parties with no impairment to rail op~rations. Finally, in th~ 

absenct! of any objection by the Port or any other part} regarding the existing 65-loot width of 

the r~111aind~r of the rail corridor at this location. there is no r~asonable basis for i.1I1\ concern that 

Petiti()n~rs' state court property law quiet title action would prevent or unreasonably interfere 

with railroad or otha tmnsportation us~s of this rail corridor at an} tim~ in the futur~. 

Giwn the record of undisputed 1~lcts showing the histor) of ownership and USl! of the 

fi,mm:r B\JSF rail corridor and ad.iac~nt propl!rties and gi\'~n the absence of evidenc~ of past. 

present. or future interli.:r~nce with the use of the rail cOITidor Ii,>r rail or other transportation 

purposes. there is no fllclual basis for the Port to a~S\:!ft Icd~ral pr~e111pti()n. 

VI. Flrrl'IU: PROCEEI>II\(;S 

Under 49 C.F.R. * 1112.1. "\"hen it appears that substantially all material isslIes of llict 

can be resoh-ed through submission of written statements. and eflicient disposition of thiS 

proc~eding can be accomplished without written testimony:' the Board may resolve a matter 

pursuant to the modified proceGures Sl!t forth in 49 C.F.R. * 1112.2. Under slll:h pro~edures, the 
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Board may treat this Petition as Pt:titioners' opening statement. the Port' s reply would he dut: 

within 20 days of u decision hy the Board eonJirming USI: of such modi lied proccdures. and 

Petitioners' rehullal would bl: dut: 10 days alkr the due datI: fiJI" the Port's rcply. Prcccdent for 

such an alternativc procedurc to resolve thl: qUl:stion llr federal prl:cmption of maltcr~ invoh·ing 

~tatl.:: propcrty Im\ is sct rllnh in thc Board's dccision in Allegl1l!1IY Valley Railroad ('OIll/hll1.' _. 

Pel;I;OI1 tor J)ec!aralOJ:" Order. FD 35239, :'vlay 12.2009. 

Petitioners request that this Board issul: a decision directing use of thc modiJied 

procedurl:s 01'49 C.F.R. Part 1112 to decidl: this matter and setting out the schl:duIc for liling 

veri lil:d statements by all parties. 

VII. CONCLUSION 

Based on the f~lcts and legal authority set Il)rth abo VI:, Pl:titioners i\o-Zholl n.:spectfllllj 

rCl]ucst that the Board commence proceedings under the 11111dilied procedure rules at ~9 C.F.R. 

Part 1112. and th~rcalkr issuc a decision that Pctitionl:rs' stalc property law quiet titlc elaims arc 

not preempted b) fedcral la\.\ and that their quict title action under statc propert) 1m .... should he 

allowcd to proce~d to trial in Washington Statc court. 

DATED this 22"11 da) of JUly, 2011. 

BV.~~ K~i th ToXOl1:\VSJil\H5361 
Attornl:Ys Il)r Petitioncrs 
.lie Ao and Xin L.hou 
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CERTIFICATE OF SERVICE 

I. Amanda Kleiss-Acn:s, certiry that I have this day served copies of the following docllmcnt~ 

upon all parti~s orreeorcl in this proceeding. by U.S. Express mail: 

I. I.~tter and Filing F~~ Waiver Rcqu~st: 
") Petition for Declaratory Order: 
3. Dt:c\aration or Keith Mo:\on in Support or Petition ror Declaratory Order with 

attaehm~nts; 

4. Textual submission submitted on three compact discs . 

Chid" or the Section or Administration 
omc~ or Proccedil1\..!.s 
Surl~lce Transportation Board 
395 "E" Street. S. W. 
Washington. D.C'. 10423-000 I 

i\:1r. .Inhn R. !\:1cDowall 
Carn~) BLldl~y & Spellman 
701 Filth i\\·cnu~. Suit~ 3600 
Seattle. W J\ 98104-70 I 0 

Mr. Crail.!. Watson 
General Counsel 
Port or Seattle 
nIl Alaskan Way 
Seattlt:. WA 98121-1107 

./ By U.S. E:-.prcss Mail 
By Legal rvkssengt:r 
By Fal:simile 
B\' Fmail 

./ By U.S. Expr~ss Mail 
By I.ega) \1cssenger 
Bv Facsimile 
Bv Email 

./ B) U.S. Express Mail 
H) I.egal Messcnger 
Hy Facsimile 
By Email 

I certilY under penalty orpe~jur)' lInc.kr the laws of the State or Washington that the 

ror~going is trut: and C(lrr~ct. v-d 
EXECT rEI) at St:attlt:. Washington on this J;) da) or .Il1l).1011. 
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I3I:FORE J'I-IE 

SURI'i\('[ '01 R;\NSPOR LYIION BOARD 

DocJ...d Noo FD 35539 

DECLARATION OF KEITH MOXON 
IN SlJl'PORT OF I)ETITION FOR J)ECLARATOI~Y ORDER 

.Il1l~ 22.2011 

ORIGINAL 

Keith Eo Moxon 
UO]{DO,\J)LRR l,tP 
2025 l'irst Awnue - Suitc 500 
Seattk. W A 98121-3140 
Phone: (106)-':~!C-95·l-O 
Facsimile: (206)-626-0675 
kmoxon@gordondclTocom 

Attorncys lor Pctitioncrs .lie Ao and 
Xin I.hou 

Attachmcnts Contain CnllllO Images 
Exhibits A - Rand !\ppcndi\ !\ 



1. Keith tv\o:-..on, declare us follows: 

[ am owr 18 years of age. [am not a party to this action, and ha\'l: personal knnwll:dgl: 

and am competent to testify regarding the I~lcts sct forth below. 

1. I am thl: attornc) representing Pl:titionl:rs .Iic Au and Xin Zholl ("'Ao-I.hou") in 

submitting this Petition to the Sllrl~lCI: Transportation Board ("S"IIf'). I ha\'c represl:ntl:u 

Pl:titinnt'r~ '!\o-Zhou sinn: 2009 rl:g.arding Ih~ir i.Hhl:rs~ poss~ssion o\Vnl:rship and prl:scripliw 

~aseml:nl rig.ht~ to 1wo portions ofthc rorm~r BI\SF rail corridor ahutting. their thr~1: record titll: 

parcds of pl'l)p~rty in King County, Washington. I likd a state court propl:rty law quid titk 

action in King County Supl:rior Court in the State of Washington in 200l) lH1 behalf of P~titionl:rs 

against BNSF, the thl:n-current owner of the rail corridor. 

2. i\ttach~d hereto as Exhihit A is a true and COITI:Ct copy of a vicinity map 

downloaded from thl: Port ofSl:attlc's wcbsite showing thc location ofthc formcr BNSF rail 

corridor at issuc in this proceeding. to which I have added a notation shO\\oing thc locatilH1 of 

P~titioncrs' property. 

3. Attachl:d hl:relo as Exhihit B is a true and corrl:ct COP) of a portion of a plat map 

dtmnload~d 1'1'0111 the King County Dl:partmcnt of i\ssl:s~m~nts' \whsitl: showing thl: .\ll-Zhou 

Propl:rty anclthe forml:r BI\'SF rail corridor ahutting [>etition~rs' prop~rty. 

-l. :\ttacl1I:d hcrdo as E ~hibit L al'l: true and COITl:cl copies of t WlJ al:rial 

photographs (C-I and C-2) showing the location ofth~ A.o-Zhou Prop~rty and the 1i.)J'J11~r Bl\SF 

rail corridor abulling. their property. 

5. Allachl:d hercto as E:\hibit D is a true and corr~et copy of a scakd drawing 

prepar~d by Conccpt Enginl:~ring, Inc. ~h()\\'ing th~ location of 1"lal'l:h\ood Road. The 

prl:scriptive I:asement arca is depicted as "Parcd E:' The adverse possession area is depicted as 

"Parcd D:' Both "Parcel D" and "Pared E" are I:ntirdy within thl: 1 OO-Il)ot wide Il,rmcr BNSF 

rai I corridnl'. 

6. AttadH.:d hl:rl:to as Exhihit I~ is u true and correct copy or a drawing prepar~d hy 

('oncl:pt Lnginecring, Inc .. which shows thl: location of thl: garage, n:taining wall and othl:r 
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improvl:ments on the various parcels or property relevant to this Petition. "Parcel A" and "Parcel 

13" (hoth shaded in blue) and "Parcel C' (shaded in green) comprise the Ao-Zhou record title 

property. "Parcel rr (shaded in orange) comprisl:s the adverse: possession property. The former 

B]'\SF rail corridor (shaded in yellm\) is located to the cast of the Ao-/hou Property. 

7. Attached hereto as I~:xhihit F is a truc and corn!ct copy of a statutory \ ... arranty 

deed rccorded on No\'ember 10. 2008. by \\ hich Jamal Crmvl(lrd cOI1\'eyed "Pareels A, 13. and 

C" to Petitioners' .lie Ao and Xin Zhou. 

8. Attached hereto as Exhihit G is a true. and correct copy of an aerial photograph 

showing the location of the ad\'ers~ possessilln are:<l ("Parcel D" - shaded in orange:) and the 35-

foot \\ide portions of the IOO-lllot rail clllTidor sold hy BNSI' in 1998t"Pareel C" and "Parcell'" 

- shaded in green). 

9. Attached hereto as Exhibit 1-1 is a true and wrrect COP) of a quitclaim de~d 

nxordcd on July 28. 1998. b~ which 13I\SF conv~y~d to .'\1\ r. LL.C a 35-foot wide portion of the 

I3NSI' rail corridor. The portion of the rail corridor sold by B;...JSF in 1998 quitelaim deed is 

d~picted as "Parcel C' and "Parcel "F" (both shaded in grcen) in E~hibit B ~lDd E~hihit G. 

10. Attached hereto as Exhibit I is a true and correct copy or a quitclaim deed 

recorded on tvlay 18. 1999. hy which ANT. L1.C con\'cyed to Steven Ilazkrig a 3:'-lllot wide 

portion of the BNSr rail corridor. The portion or the rail corridor convcyed hy this quitclaim 

deed i~ depicted as "Pared C" and "Parcel "r" (both shaded in green) in E\.hihit B ~1I1t1 E~hihit 

G. 

II. ..\ttached hereto as E~hihit.1 is a true and correct C()p~ of a quitclaim dL'L'd 

recorded on June 7. :WOO. by which Steven I-Iazkrig conveyed to M llawk Construction a 35-

foot wide parcel formerly part of the BNSF rail corridor. The portion of the rail corridor 

eonvcyed by this quitclaim deed is depiL"tcd as "Parcel "r" (shaded in grel:n) in Exhibit Band 

Exhibit G. "Pared C" is currently owned hy Petitioners Ao-Zhou. "Parcel F" is currentl) 

owned by th~ owner of property to the slluth of the Ao-Zhou Property. 
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12. Attached hercto as Exhihit K is a true and correct cepy 1..11' a portion of the 

dcposition 1..11' Stewn J. Iluzlcrig taken en Menday. April 18.20 II. in which Mr. I-Ia;derig 

testified aheut his us~ of the advcrse pnsscssion area and prescriptive easement an.~a during his 

o\\'n~rship of the Ao-Zhou Property from April 1990 to August 200·i, Rd~\'c.lI1t portion~ or this 

lkposition are highlighted to d~monstratc that during th~ tim~ of Ilazlerig' s 0\\ ncrship. ( I) 

I-Iuzlerig used the adverse pessession area within the I3NSF rail corridor. l2) BNSF did not usc 

the ad\'erse possessiDn area within the BNSF rail cDrridor. (3) Ila/Ierig used I-Iul.elwood Lane 

(the prcscriptive casement area), and (4) BNSF did nDt use HazelwDod l.ane (the prescriptive 

easem~nt area). except for the track crossing area 1..11' Ila.l.dw()od l.ane. 

I:;. Attached h~n:tn as Il:xhihit L is a true and correet copy of a quitclaim (ked 

r~corded on D~c~mber 18. 2009. h~ which BNSF cOI1\:ey~d a portion of the Ill\'ln~r BNSF rail 

corridor that is the suhject of this petition to the Port or Seattle. The "Description of Property" 

attached to this dt:ed as Exhihit A has b~en excerpted to include only the legal desniption of the 

portion of the rail corridor relevant to Pctition~rs' adwrse pDssessiDn Dwnership and prescriptiv~ 

casement property rights. 

14. AtHH.:hed hereto as Exhibit M is a true und correct copy of a verbatim transcript 

of the Port of Seattle Port Commission meeting held on Januury 25. 10 II. which was transcribed 

li'om an audio recording provided by the Port of Seattle. 

IS. Attached hereto as E~hibit N is a true and correct copy of the "Amended 

Complaint fnr Declaratory Judgment. Quiet Title Llnd Injunction" liled by Petitioners !\.o-lhou in 

King County Superior Court against th~ Port of Seattle on F~bruary 10.10 II. 

16. Attached hereto as E~hibit 0 is a true and correct transcript of the oral ckcisioll 

portion or proceedings hdore Judge .lay White in King County Superior Court tllf the SLate of 

\:Y'ashington on April 22.20 II. in which Judge White explained his reasoning for ruling on the 

Port of S~attl~' s motion to dismiss Petitioners' quiet title action based on t'cderal preemption and 

stated that "it's up to them I the STB I to make that determinatinn:' 

... . , 



17. Attached h~reto as Exhibit P is a true and corr~ct copy of a revisl..:u onkr ~ntrr~u 

by King County Sup~rior Cuurt to uismiss P~titioners' quiet titl~ claim "without prejudic~:' 

This order was entcred at Petitioncrs' requcst to allow furth~r proce~dings before the STB. 

18. Attached h~reto as Exhibit Q-l is a true and corr~l..:t copy of' a survcy drawing of' 

thc Ao-Zhou Property prepared by Concept Engineering. Inc. dated S~ptember 3. 2()09. depicting 

th~ Ao-Zhou Property and showing the location of various improvements within the adverse 

poss~ssion arca. induding the garag~ and retaining \Vall. and showing tIll: steep topography of 

the embankm~nt on the former BNSF rail corridor. 

19. Attached hereto as Exhibit Q-2 is a true and con'cct copy of the survey drawing 

ofthc Ao-Zhou Property prepared by Concept Engineering. Inc. datcd Scptember 3. 2009, 

highlightt:d to show the waterfront lots of the Ao-Zhou Propcrty (,'Parcel A" and "Parcel B" 

shaded in blue): the parcel conveycd by BNSF in 1998. \\hieh is currently owned by Pctition~rs 

.'\o-Zhou ("Parcd COO - ~haded in grc~n): and th~ ad\ I..:rse possession area to which Petition~rs 

Ao-Zhou have \'t:st~d own~rship rights ("'Pan.:el \)" - shad cd in orange). rhe remainder of the 

I OO-foot \\'id~ B~SF corridor is shaded in ~ dlo\\. 

20. Attached haeto as El.hibit R is a truc and correct copy of a '1 rail Use Agrcement 

cnter~d into between I3l\SF railroad and King Count)' datcu De~ell1ber 18.2009. 

21. Attach~d hereto as Appendix A arc photographs of the Ao-Zhou prop~rty and 

adjacent properties sho\\ ing site conditions in 1987 (photographs I. 2. and 3) and showing 

current site conditions (June 20 II). 

,., In th~ lall 01'2009, I contacted Tim Shannon, a Regional Manager at Jones Lang 

LaSalle Americas. Inc., a linn providing rcal estate serviccs for BNSF. to discuss P~titioners' 

vcsted a(h'erse possession ownership and prescriptive casement rights in the rail corridor 

abutting the Ao-Zholl prop~rty. For sevcral wecks Mr. Sharmon and I exchanged em .. uls in an 

cllC)f( to confirm BI\SF's acknowlcdgement of Petitiom:rs' property rights and to conlirm 

BNSI'"s \\ illingness to ~xdude the advcrs~ pos~cssion area from tht: proposeu sale of BI\SF rail 

corridor to the Port of Seattk. Despite significant progress in these discussions, it hecame 
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apparent in early December 2009 that it would not be possible to obtain BNSF's lormal 

conlirmation of Petitioners' property rights in the rail corridor prior to the sale of the rail corridor 

to the Port of Seattle. 

Just prior to the sale of the rai I corridor to the Port of Seattle 011 Decemher 1 S. 

2009, Petitioner~ filed a quiet title action in state court against BNSF and n:~orded a lis pendens 

against the rail corridor property to provide formal notice of their property rights and the quiet 

title action. From that point on. and throughout 20 I O. I engaged in e:>..tensive negotiations with 

counsel Il)r the Port of Seattle in an attempt to document a settlement of Petitioners' quiet title 

a~tion and to confirm Petitioners' vested adverse possession and pres~riptive casement propert)' 

rights. These negotiations resulted in formal settlement documentation acknowledging 

Petitioners' vested adverse possession and prescriptive casement propert) rights. 

2 .. L In January 0/"2011, the Port's General Counsel presented the formal settlement 

proposal to the Port o/" Sl.!attle Commissioners acknowledging Petitioners' ownership rights to a 

25-I'l.lot \\-ide portion of the rorm~r Bl\SF rail corridor. Petitioners agreed to this compromise of 

Petitioners' vested 35-foot v,·ide adverse possession rights to avoid the expense and delay of 

proceeding with the quiet title litigation. A verbatim transcript of the Port Commission ml'eting 

uiscussing this proposed settlement of Petitioners' quiet title action is attached ao;, Exhibit M. 

..,­
-). At the Port Commission meeting on January 25. 2011. the Port's General Counsci 

recommended against litigating Petitioners' pending quiet title lawsuit and !>tated that the Port 

was likely to lose the quiet title litigation. He desl:ribed the embankment portion of the alh'erse 

possession area as a parcd "on a slope and ... not useful for anything cbe other than holding up 

the rail bed." I h: also stated that "this particlJlar piece of property Ithe adverse possession areal 

doesn't have any viable us~ /"or the corridor:' The Port's Director of Real Estate also testified at 

the Port Commission meeting that ·'there are eight or nine hundred known casements across the 

lformer I3:--JSF rail I corridor." 

26. In the course of representing Petitioners l\o-Zhou in this matter. I have reviewed 

thousands of pages of title records. correspondence, real estate records, and other documents 
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related to Petitioners' vested adverse possession and pn.:seripti\e casement rights in the forml!r 

Bl\SF rail corridor. I haw also engagl!d in extensive communications with counsd for the Port 

of Sl!attlc regarding Petitioners' property rights. There is no evidence in the record that the Port. 

King Count). or I3NSF have e\er asserted or demonstrated that any of the eight or nine hundred 

k.nown casements on the ("ormer BNSF rail corridor hm'e the effect 0(" preventing or intl!r("ering 

with US\! 0(" the rail corridor or would do so in the future. In addition. there i~ no evidence that 

the Port, King County. or I3I\SF have ever asserted or demonstrated that Petitioners' vested 

ad vcrs\! possession ownership or prescriptive casement rights would prevent or interfere with the 

present or future usc of the ("ormer BNSF rail corridor. 

27. Although the Port Commission approved on January 25.2011. the tirst reading of 

the resolution agreeing to ack.no\\ledge Petitioners' adverse possl!ssion ownership rights. the 

Port's counsel soon thereafter advised me that the Port had decided to oppose Peti tioners' quiet 

title action in King County Superior Court. 

28. Although the Port and Petitioners had engaged in settlement negotiations 

throughout 2010. the original lawsuit against BNSF had not hl!en amended to join the Port 0(" 

Seattle as the new propert) 0\\ ner. When the Port of Seattle terminated sl!llkment discussions. 

Petitioners dismissed BNSF Ii'om the quiet tith:: action and joined the Port of Seattle as thl! 

property owner defendant. The amended IU\\suit against the Port of Seattle \·vas tiled on 

February 10.2011. and is attached as Exhibit N. 

29. The Port liI~d a motion to dismiss Pl!titioners' state court quiet title action on 

March 31. 2011. contending that all such state law property actions are preempted by kderal 

law. regardless ofthl! impact on use ofthl! rail corridor. The Port's motion to dismiss \\-LIS not 

supported by any e\'idencc that Petitioner~' adversl! pos~ession (l\\·nership or prescriptivl! 

casement rights would pre\ ent or interfere \\ ith ;'111) present or future usc of the ti.mller rail 

corridor. 

30. A hearing on the Port's motion to dismiss was held on April 22. 20 II. In his oral 

ruling. thl! Superior Court judge concluded that the STB is bettl!r qualilied to determine whethl!r 
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Pl.:titioners' quiet titll.: claims arl.: preempted by fed~rallaw. A copy of the court"s oral ruling is 

attachcd as Exhibit O. 

31. Initially, the order of dismissal signed by the Superior Court Judge purported to 

dismiss the quiet title action "with prejudict::' Petitioners tiled a motion for reconsideration 

asserting that a dismissal "with prejudice" would adversely attect the parties' right to tile a 

petition to the STI3 to decide the federal preemption issue. Petitioner~ also noted that a dismis~al 

"with pn:judice" was inconsistent \\ith the Port's argument that the STH has I.:xclusi\e 

jurisdiction tll decide Pl!titioners' quiet title action. Thl.: clHlrt"s original order llf dismissal wm, 

modified to dismiss Petitioners' quiet title action "without prejudice" in order to allo\\ the STB 

to consickr thl.: kderal prl.:l.:ll1ption issue. 

The property that is the subject of Petitioners' quiet title action is situated n~ar the 

shoreline of Lak~ Washington where a number of waterfront residential propertil.:s arc sen'l.:d by 

a private roadway that has bt:en located on the 1 OO-f()ot rail corridor for more than 20 ) ears. 

Pl.:titioners' property is at the southern end of this private road\\ay and is the only property with a 

retaining wall. driveway, garage, and lawn/gankn areas loci.lt~d entirely on the former rail 

corridor. Thl.:se improvements have bel.:n in plac~ and have been used exclusively by Petitioners 

and their predl.:cessors for over 20 years in a manner that m~ets all requirements under 

Washington law for adv~rse possession ownership. 

33. Appcndh A contains photographs oftht' Ao-Zhou propl::rty and adjacl.:nt 

properties. Photographs I. 2, and 3 in Appcndix A art: photographs that wen: taken in 1987, 

which were providcd to Petitioners by the Port in the course of discovcry in the Washington state 

court quid title action. Photographs 4 through 25 \\erl! taken by me in .June 01'2011 and depict 

the current condition of the Ao-Zhou Propel1y and adjacent properties, including the li.mner 

BNSF rail corridor currently owned by tht' Port. 

34. The property designated as "Parcel F" in Exhibits B uruJ G is a portion ofthc 

1 OO-t()ot rail corridor sold by 13NSF in 1998, \vhich is clIITl!ntly 0\\ ned by the propcrty owner to 

thl.: south of th~ Ao-Zhou Property. 
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35. lhe photographs in Appentlh. A and the survey attachL'd as Exhibits Q-1 .IIU.I Q-

2 clearly show that the embankment on the rail corridor to the I!ast of the retaining wall and 

garage in the adversc possession arca is stceply sloped. There is no evidence that this area has 

evcr bel!n used lur railroad or other rail corridor purposes. 

36. A retaining wall, garage, driwway, and lawn/garden areas have b~en located as 

depictl!d in the Appendix A photographs for (lVl!r 20 ycars. Thesl! improvcments within the 

adverse possession area ami on the prescriptivc casement area have been used by the current and 

prior owners of the Ao-Zhou Propcrty continuously and to the exclusion of the owner of the rail 

corridor lur owr 20 years. 

:'7. rhc Port is not a party to thl! Trail Lse Agreement attached as E~hibit I~, \\hich 

sets li)rth "the railbanking obligations" applicable to the rail corridor adjacl!nt to the Ao-Zhou 

Property. This Trail Use Agreement is bet\-\-l!l!n King County and BNSF. There is no evidence 

that I3:\SF or King County, thl! lll1l) parties to thl! I"raill.lse ,\grl!cmenl. have eyer claimed that 

granting the relief sought in Ao-Zhou's quiet title action would prevl!nt or interfere with the 

currcnt or future usc of the rail corridor. 

3X. There is no evidence that the Port has ever claimed that granting the rdief sought 

in Ao-lhou's quiet title action \-\Ollid prevent or unreasonably interfere with rail operations or 

any other current or future usc of this rail corridor. 

39. The most compelling evidence conlirming that the adwrse possession arl!a is not 

needed for rail or other uses of the rail corridor is that BNSF sold a 35-lclOt wide portion of the 

100-lc)ot wide rail corridor immediately south of the adverse posse')sion area in 1998, and there 

is no evidence that this narrowing of the remaining rail corridor had any adversl! cffcct on the usc 

ofthl! rail corridor or would haw any advcrse elfect in the future. In addition, the Port of 

Seattlt: acquired the rail corridor in December of 2009 and has never asserted any objection 

regarding the suflkiency of the 65-1"00t wide rail corridor in thc \"icinity of the Ao-Zhou Property 

Ii.)r an~ and all future uses llfthl! rail corridor. Sec E~hibits Band G. 
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40. With respect to the fec for filing thc Petition for a DI.:c1aratory Order. Petition~rs 

request that the $1.400 fee be wi.1iv~d for scveral reasons. First. the Port. not Petitioners, asst:rtl.:d 

that Ao-Zhou's state property law quict title action is pr~emptl.:d by fedt:ral law and must he 

dC<.:ided by the STB, not a statl.: <':Ollrt. Petitioners wntend that ST13 de<.:isions and fl:deral and 

state <.:ourt de<.:isions wnlirm that (I) matters of statc propert~ la\\- arc properly decided by state 

<.:ourts and (2) such 1,l\'vsuits are not preemptl.:d by federal Im\ when therl.: is no I.:vidl.:n<.:1.: or 

interrerl.:nce with usc or a rail <.:orridor. 1 f the Port had IiIl.:d this Petition to thl.: STB to ul.:<.:ide thl.: 

lederal preemption iSSll~ raisl.:d by the Port. thl.: filing ft:~ would have been waived pursuant tn ·N 

c.r.R. § I002.2(e). It is unli:lir to impose a liIing fec on Petitioners to resol\l.: a ledl.:ral 

preemption issue raised by the Port. and whi<.:h Petitioners ~xpect will bl.: dl.:cidcd against thl.: 

Port. 

-ll. Requiring a $1 ,-l00 tiling Il:e in this <.:ase \-\ould imposl.: an undue andunneeessary 

hardship on Petitiont:rs. who are private eitizen taxpayers. The Port of Seattle is a tax-supported 

j1uhli<.: entity with annual op~rating revenues or$550.6 million, based on thl.: Port ofSeattle's 

pllblish~d 2011 budget. 'I he Port's General Counsel advisl.:d the Pnrt Commission at a puhli<.: 

meeting on January 25. 201 L that th~ Port should resolve Pl.:titioners· state propert) la\\ l)Ui<.:l 

title quict action and stated sl.:veral tim<.:s that the Port would lose th<.: litigation ir it pm<.:<.:<.:dl.:d to 

trial. .r..,'ee Exhihit M. At least one Port Cummissiont:r respond<.:d: ·'Thl.: linan<.:ial cost to us Ito 

litigate thc quiet titlc action I is negligible giwn the size of our overall operating cxpensl.:s .... " 

Exhibit :V1, page 6. Rcgrettably, the record demonstratcs that the Port's decision not to r<.:sol\'c 

Pl.:titioners' quiet title a<.:tion and to require hoth parties to in<.:ur Il.:gal ll:cS was wntrary to thl.: 

advice and rel.:ol11mt:ndation or its Genl.:ral Counsd and \\'t1S basl.:d on thl.: Port's per<':l.:ption that it 

can usc its vast public resources to the detriml.:nt of privatI.: <.:itiLens. whose legal Ii::es arl.: not 

supportl.:d hy tax dollars, 

42. rhe Port could have tiled a Petition with tht: STH to resolve the Il:deral 

prl.:emption issue that it raised, but it <.:hosc not to and imposed that burden on the privat<.: <.:iti/cns 

9 



\·vllO had properly pursueu state cOllrt quid title litigation to decide matters or state pruperty la\\" 

ISSU~S. 

43. Waiving the tiling fee in this case is in the best interest or the public because it 

\\ill 1~lcilitate the resolution or an issu~ raised by the Port without imposing a signiticant 

tinuncial burden on private citi/.ens. 

I declare under penalty or perjury umkr the laws or the United States that the foregoing is 

true and correct. I certify that I am qualified and authorized to tile this Declaration. 

E~ecuted on this 2211(1 day of July. 20 II. 
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CERTIFICAI E OF SERVICE 

1. Amanda Kleiss-Acres. certify that I have this day served copies of the follO\\'ing documents 

upon all parties orr~cord in this proc~eding, by U.S. Express mail: 

I. I.ettcr and Filing Fc~ Waivcr Request: 
") Petition for Ikdaratory Order: 
3. Declaration or K~ith Mo:-..on in Support of Petition IClr Dcdaratory Ord~r with 

attachments: 
-to re~tual submission submitted on three compact discs. 

ChicI' of the Section of Administration 
Ofticc of Proceedings 
Surl~lCC rransportation Board 
395 "E" Street, S. W. 
Washington, D.C. 10423-000 I 

Mr. John R. \tkDowall 
Carney Badley & Spellman 
701 Filih A\enue. Suite 3600 
S~attle, W A 98104-70 I 0 

Mr. Craig Watson 
General Counsel 
Port of Sl.!attle 
2711 Alaskan \Va) 
Seattle, \VA 98121-1107 

~ By U.S. Express Mail 
By Legal \1essenger 
By Facsimile 
By l:mail 

~ By U.S. Express \lail 
By I.egal Mess~nger 
By Facsimil~ 
B) Email 

~ By U.S. Express Mail 
By Legal Mess~nger 
By Facsimile 
By Email 

I certilY under penalt) of pel:jury under the laws of the Stut~ of Washingtlln that the 

foregoing is tru~ and correct. 

F\:I:ClHED at Seattle. Washington on this 221111 day of.luly, 2011. 

~ 
Amanda Kleiss-i\cr~s 
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E~hihit A 

E'\hihit B 

Exhihit C 

Exhihit I) 

E~hihit F 

Exhihit G 

E~hihit II 

I':~hihil I 

E'\hibit .1 

E'\hihit I. 

E~hihit N 

Exhihit 0 

Vicinity I\lap lhmnloadcd li'om th~ Port ()1"~\.!attI~'s \\~bsit~ showing. the location 
01" th~ Ii.mll~r BNSI· rail wrridllr at issue. 

Portion lll" a Plat Map dll\\ nload~d from th~ K.ing County I kpartm~nt 01' 
,\s!:>~.,sm~nto.;· w~bsit~ shll\\ 1I1g. th~ ,\o-lholl Prop~rt) and the l(lI'Ill\.!r B1\JSF rail 
~orridor ahutting P~titioners' property. 

1\\'0 a~rial photographs (C-I and ('-2) showing the lo~ation of th\.! Au-Zhou 
Prop\.!rty and the former BNSF rail corridor abutting. Pditioners' property. 

Scakd dr~l\\'ing. prepan.:d by Concept l.:ng.in~ering. Inc. showing the location or 
Hazelwood Road - the prescriptiw eas\'!ll1~nt area ("Par~d rOO). 

Dnm ing pr~parcd by Cone\.!pt Engin~ering. Inc. showing the lu~ation of \ arious 
improvements llll various parcds llf prop~rty n:kvant to this Petition. 

StatuhH') warranty d~ed n:corded on J\on!mb~r 10. 2001-:. by \\ hich "Pan:ds A. B. 
and C .. \\~r~ conwyed by d~~J li'om Jamal ('1',1\\ I(xd to P~tition\.!rs. 

,\erial photograph showing th~ approximate location or th\.! a(h~rse poss~ssion 
ar~a ("Pan.:eI I)") and the ~5-root with.,' portion (lfthe rail corridor sold by BNSF 
in 19lJX ("Par~d Coo and "Parcel F"). 

Quitdaim deed r~cordcd lin .Iuly ~S. 1998, by which BNSF com ~yed to A VI, 
I.LC a 35-root \\ id~ portion of th~ BJ\SF rail corridl)r ("Pared C" and "Parcd 
F"). 

()uitclaim d~ed recorlkd (In l\-1av IX. 19')9. h\ which ,\N'!. 1.1.(' con\'e\ ~d to " .... .. 
St~\\.! I-Ial'krig a 35-14.lot \\id~ portillll orth~ B\!SF rail wrridor ("Parc~'1 C" and 
"Parct.:1 F"l, 

Quitclaim deed recorded on June 7. 2000, by which Steven Ila/.lcrig conveyed to 
M Ilawk Construction a J5-foot wide p:uccll4.)f)ll\.!rly part orth~ B:">lSF rail 
corridor ("Parcd F'"). 

Portion or th~ deposition Ill' Stc\- ~n .I. I-hILI~rig taken on Monday. ;\ pri I 18. 20 II. 

Quitclaim dc~d recorded on D~ccmbcr 18,2009. hy which BNSr convt.:yed tll th~ 
Pnrt of Scattk title to th~ BNSI' rail corridor that is the subj~ct of this p~tition 

('(lp~ lIra transcript orth~ Plll·t orS\.!attk Commissilln \kL,ting held llJl.lanuar~ 
25, 20 I 1. 

,\mcnded Complaint Il)r 1)t.:c1aratory .Judgmcnt. QUI~t I itk and InjunctIon likd 
on F~bruary 2. 20 I I. 

Transcript of the oral dt!cision portion of prot.:ccdings bdore .Iudge .lay Whitt.:. 
K.ing County Superior Court. 011 April 22. 2011. 



Exhibit P Re\·ised Ord~r on Rcconsideration Regarding Porl or S~allk'~ I\:hltilln to Dismiss 
(Order or Dismissal "Without Prejudicc··). May 23. 2011. 

Exhibit Q-I Survcy Drawing prepared by Concept Engineering. Septembcr 3, 2009. 

E~hihit Q-2 Survey Drawing prcpared by Conecpt Engineering. September 3. 2009. 
highlightcd to show "Par~c1s A. B. C. D. and F," 

Exhihit I~ Trail US~ Agreement. Ikccmher IX. 2009. between King County and BNSF. 

Appendix A 1987 Photographs and .Iune 20 II Photographs. 
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Wht:n recorded return to: 
Ill: Ao ilDd Xm Zhou 
633] Hu.elwood Lane SE 
Bellevue, W A 98006 

The Tllion Group 
EEc:row ~umber: 8"()809·002 

1111111111111111 
20081110000744 
FJllEl.l1V NAnD LID 43.1111 
PAGEHI OF liZ 
Jl/1./2Iea 12:17 
ICING CCUNTY. IIA 

E2370544 
lj/le/ZlI8 12.&7 
I(fNG CDUIITY, IIA 

s~ $l,lli::a~::1 
Plit:E8I1 OF "" 

STATUTORY·WARRANTY DEED 

EXHIBIT F 
20081110000744.001 

THE GRANTOR(S) Jamal Crawford, aD Ullmanied individual, on date of acquiring title 
for and in consideration often dollars and other good and valuable considerabon in hand paid, 
conveys, and wammls to Jie Af.'I WId Kin ZhOll, husband aDd wHe tlac following described rcal 
estate, situated in the County DfKir..g. State of Washington: 

Legal description attached hereto and incorporated herein m8de reference as exhibit • A" 

GRAm-OR ACKNOWLEDGF.S nlAT nTI.E TO TIlE PROPERTY IS M ARXEr ABLE AT n~E TIME OF 
THIS CONVEYANCE. rni; FOLLOWING SHALL NOT CAUSE THE 'TITLE TO BE UNMARKETABLE: 
RIGHTS, RESERVATIONS. COVENANTS, CONDITIONS. AND RESTRICfIONS. PRESEI'1TL Y OF 
RECORD AND GENERAL TO THIl: ARF.A; F.A.'!EMENTS AND ENCROJl.CIIMENTS, NOT MA TERIALL Y 
AFFECTING ·IliE VALUE OF OR UNDULY INTERFERING Willi ORA"" I fE'S IU~A!iO;>jABLF. USC Of 
TIlE PROPERlY; AND RESERVED OIL AND/OR MINING IUGHTS 

Abbreviated Legal: (R ......... ircuUI ... ln .. i ..... l",hbcw&) 
Lo! 35-36 81ade A. CO iHII.n.,,',u. W. GArden F...c!c:n Add SeoUIc. Di.ision ~Q.~ 1..(JWI(OIO( 1/ 

Tax Parcel 3343302140 iNSURED BY fJ/'Ic/ 
Numbct(s ' FIDELITY NATIONAL TITLE 

STATEOF N~I.i:)U.~¥" 

COUNTYOF '~~~'\.5\ ~~ 
SS. 

! certify thaI I :Cr.!)'" or have satisfactory evidenc. lhal Jnmal Crawford (isI .. re) the person(s) who sppc.ued 
before me, and said pcrson(s) Bckuowlcdgcd 11,81 (he'shellhey) Signed Ihis insllument ard acknowledged II 
10 be (hiVJ\er/tbclr) free mnd voluntary eel for Ihe uses and JlU/llOSCS mentioned in Ihls m&lrumcnl .• 

Daled: \\·-.b-o% 

Notary name printed or t. 
NDw)' Public in ud for we 
Redding al 

My 8]lpoinllllelll explJes: 

SHIRLEY BERNS 
NO'.a-y Public-Slale oi Now '1'0'" 

No. 0181:6059816 
Quallified In PlII"AII'I CDun:y . 

COIMlIsalOll ~.I'" ~fl9I2O.J.l... 

~-
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EXWBrr"A" 
LEGAL DESCRIPTION FOR PROPERTY LOCAl1:0 AT 6333 HAZELWOOD LANE SE 

r LOTS 35 AJ\lD 36, BLOCK riA". C. D. HILLMAN'S LAKE WASHINGTON GARDEN OF EDEN ADDITION 
PM~llTO SEATILE DIVISION NUMBER 3, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 

A 11 OF PLATS, PAGE 81, IN KING COUNTY, WASHIN<:;'TON: 
TOGETHER WITH SHORELANDS OF THE SECOND CLASS, SITUATE IN FRONT OF, ADJACENT 
TO. OR ABUTTING THEREON; . 

D __ II0.0GETHER WITH LOTS 1,2. AND 3. BLOCK "sa. C. D. HILLMAN'S LAKE WASHINGTON GARDEN 
r(Vl'CU' OF E.DEN . 

~ ADDITION TO SEATTLE DIVISION NUMBER 3, ACCORDING TO THE PLAT THEREOF RECORDED 
. IN VOLUME 11 OF PLATS, PAGE 81. IN I(ING COUNTY. WASHINGTON; 

TOGETHER WITH SECOND CLASS SHORELANDS I\DJOINING; 
TOGETHER WITH THE WESTERLY 35.0 FEET OF THE BURLINGTON NORTHERN AND SANTA FE 
AILWAY COMPANY'S (FORMERLY NORTHERN PACIHG RAILWAY COMPANY) 100.0 FOOT WIDE 
RENTON TO WOOOINVILLE. WASI-tINGTON BRANCH LINE RIGHT OF WAY. BEING 50 0 FEE, 

o J WIDE ON EACH 
,(JNl SIDE OF SAID RAILWAY COMPANY'S RELOCATED MAINTMCK CENTERLINE; AS NOW 

C. LOCATED 
AND CONSTRUCTED UPON, OVER AND ACROSS GOVERNMENT LOT 1 OF SECTION 29. 
TOWNSHIP 24 
NORTH, RANGE 5 EAST. WILLAMETTE MERIDIAN. IN KING COUNTY. WASHINGTON, LYING 
CONTIGUOUS TO AND EASTERLY OF LOTS 1, 2 AND 3, S:"OCK "B" OF C. D. IlIlLMAN'S LAKE 
WASHINGTON GARDEN OF EDEN ADOrriON TO SEAnLE DIVISION NUMBER 3, ACCORDING TO 
THE ' 
PLAT THEREOF RECORDED IN VOLUME 11 OF P:...ATS. PAGE 81, IN KING COUN·IY. 
WASHINGTON. ' 
AND LYING WESTEKL Y OF A LINE DRAWN PARALLEL WITH AND DISTANT 15.0 FEET 
WESTERLY. 
AS MEASURED AT RIGHT ANGLES FROM SAID RELOCATED MAIN TRACK CENTERLINE, 

~
BOUNDEDON 
THE NORTH BY THE EASTERLY '::)(fENSION OF TH,E NORTH LINE OF SAID LOT 1. AND 
BOUNDED 
ON THE SOUTH BY THE EASTERLY EXTENSION OF THE SOUTH LINE OF SAID LOT 3. 
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WIiF.N RECORDED MAIL TO. 

ANT,I.I.C 
4545 Fuller Dnve, Suite 100 
Irving. Tellas 7S038 

, " 

Allenllon' Title &. Escrow Depanmcnt 

• 

• 
.. 

OUiTnAIM DEED 
1ST AM-S f) 

1n11703 -.;-

TIllS INDENTURE WIl'NF.SSETH: ThaI TilE BURLINGTON 
f\'ORTHERN AND SANTA FE RAII.W,\ V COMPANY, a Delaware corporation, 
(fonnerly Burlington Northern Railroad Company), of 2650 Lou Menk Drive. Flirt Worth, 
Texas 76131,2830. ("Grantor"), for and In consideration ofTen and No/lOO Dollars (SIOOO) 
and other good and valuable consideration, In hand paid, conveys and quitclaims, Without any 
covenants of WarTlIRly \\ohalsoever and without recourse to the Granlor, Its successors and 
assIgns, to ANT, U.C, a Delaware limited liability to/IIpany, and its successors and assiJl*S. 
whose Iddrc~s is 20 I Mission Street, Pilei fie Gateway Building. San Francisco, California 
94 lOS. ("Grantee"), all of Grantor's n8ht, title and Interest, If any, in reaJ estate IUId 
unprovemen:s 10C41ed an the County of King, State of Waslungton, together with all after 
dcqUlfcd title of Granlor therem, a~ ~uch real property ("Premio;r:s"). IS mort: panicularly 
dcscllbed as foil 0'" ~ 

Pan ofGovemmenll.ot I of Sec lion 29, Township 24 North, Range 5 East, W. 
M. King County, Washington, being more particularly descnbed in ExhIbit 
"An, conSisting of (I) page, allached hereto and made a pa.rt hereof 

TOGETHER with all tenements. hereditaments and appurtenances, if any, on the 
Premises, and any reversions, remainders, rents, issues or profil5 on the Premiscs. 

SUBJECT, however, to all valid existing interests of third panie9 in the Premises, 
including bUI I:::! !m'!led 10, reservations, nghts of way and other encumbrances of record 

oo:;;rr~ Rn.~;U;INIJ(lNU: .. 
NO IJ, , •. ~ I'! 1'\J1I".".lU"',. \ND I oa 

.V:-'.J ~ ). J( , C7 ... .;o c:- AoCC'-1IA .. , "':"'LIoIi:J11I1 '11IfIT A1imCAl'l ro" 7",., ') - y~",. ) ~1HItIUNcI~ 
Assc.S<lr's Propem ra~ Para:! Accoulll !IIumbe~s) No tax sena' numbers - RaJlmad riglllofway . 

Et627986 07/e&/9. l!D8.l!a 9720.00 

EXHIBIT H 
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EXCEPTlNG AND RESERVING unto Grantor, ils successors., assignees. lessees 
andlor licensees (heranafter "Granlor") all coal, oil, gas, casing head gas and all ores and 
minerals of every lund and nature, and all Wiler, underlYing lhe surface of the Premises., except 
WIth no right oi entry onlo the surface, or loove a depth 500 reet below the sumcc, of the 
Premises 

ALSO RESERVlNG unto Grantor a nonexclusive pcnnanenl casement 10 operale, 
maintam, reconslruCI and modify any and all fiber optic lines, communicalion lines used by 
Grlnlor, and fac:lilies related to sueh fiber optic hnes or communication lines, in the lacalion 
where such lines or facililies exist on the dale of delivery of this Deed, including related rights 
of Ingress and egress, as necessary across Ihe Premises for the sole purpose of operating, 
nwnlaining and, as necessary, rcwnslNcling such lines in the same location as they exist on 
January 30, 1998, provided thaI all BClivilics of Grantor in the exercise of rights under this 
Paragraph of this Deed shall occur in a maMCf Ihar minimizes any interference with any 
activities or improvements then pre.'lCnl on Ihe Premises. 

TO 11,\ VE AND TO HOI.D till: 5&1111: unto Grantee, and its successors and assignees, 
forever. 

IN Wrr~ESS WIIEREOF, Granlor has caused this Deed to be executed by its 
author:i:r.ed representative, and lIS corporate seal to be affixed hereto as of the 24· day of 
February, 1998 

EJy. 

By 

2 

TIlE BURLINGTON NORlllERN AND 
SANTA FE RAILWAY COMPANY 

General Director Real Estate 

ATTEST: 
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STATE OF TEXAS § 
§ IS. 

COIJNTY OFTARR~NT § 

On this 1.3111 day of !t1 rIe . J 998, before me, the 
undersigned, a Notlll}' Public in andfur e State of TexIS, duly conunissioncd and sworn, 
personally appeared D P Schneider and MUIIUc:t R, Aclin. 10 me known to be the General 
DlI'ector Real Estate and Assistant Secretary, respectively, of THE BURLINGTON 
NORTHERN AND SANTA. FE RAILWAY COMPANY, the corporation that acc:uted the 
foregoing instrument, and adcnowlcdgcd the said inslrumenl 10 be the free and voluntary act 
and deed of said corporation, ror Ihe uscs and pUrpOSC5 therein mentioned, and on 0I1h stated 
that they arc authorized to execute the said instrument and thBt the seal affixed is the corporate 
seal of said corporation, 

Witness my hand and official seaJ hereto affixed Ihe day and year first above written 

Residing al Fon Wonh, Texas 

My appointment expires: /-/1- 2()OO 

fORM APPRoyJD BY LAW 

J 

\ 
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EXUlBU"A" 

P.,-cr! 01741 (NF) 

The Westerly 3S 0 feet of The Burlington Northern and Santa Fe RailwlY Company's 
(formerly Northern Pacific Railway Company) 100 0 foot wide Renton to Woodin~;lle, 
Wa.~hington Branch Line nghl of way, being SO 0 feet wide on each side of saJd IWlway 
Company's Relocated Main Tl1Iclt centerline, as now 1!I~led and constructed upon, over and 
across Government Lot I of Section 29, To'Wnship 24 North, Range 5 Eut. w. M, King 
County, Washington, lying contiguous to and Eastelly of LoIS I, 2,3, 4. S, 6 and 7, Block B 
of Lake Washington Shore Lands. ac:cording to the recorded pial thereof, and /y1ll8 Westerly 
oca line drawn paralld with and distant 15.0 feet Weslerly. as measured It right angles tiom 
said Relocated Main Track. centerline, bounded on the North by the Easlcrly extension of the 
Nonh hne of said Lot I. and bounded on the South by the Easlerly extension of the South lane 
of said 1..01 7. 

HYSF rJlooo 117 K~MJ.JQI', WA 
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EXHIBIT .1 

WHEN RECORDED MAIL TO III~IIIIIIIIIII 
20000607000046 

M-Hawk Construction, Inc 
3248 W Lake Samm Pky, SE 
Bellevue, WA 9800& 

HoeHFILO QeD 9 Be 
PAGE e.l OF le2 
86/17/21.e 18 5Z 
ICING COUNT'1, IoIR 

., " OUitchl1ID Deed 
E1757603 
8S/8S/Z'I. lS.85 
ICING COUNTY lolA 

TAX $811.38 
SALE $2',.1 •. " PAGE 8el OF eBZ 

mIS INDENTURKWITNESS£TH: that Steven J lIazlerig. whose address is 6333 
Hazelwood Lane SE: Bellewe, WA 98006 ("Grantor"), for and in consideratlOn ofTen 
and Noll 00 Donars (S10 00) and other-good and valuable consideration, in hand prud, 
conveys and quitclaims, without any covenant~ or '!Varranty whatl;oever and wIthout 
recourse to the Grantor. its successors and assigns, to M Hawk Construction, Inc, 
whose address is 3248 W Lake Samm Pky, SE, Bellevue, Washington 98008 
("Grantee"), all of Grantor's right, title and interest, if any, in real estate and 
improvements located in the County ofKmg, State of Wash mgt on, t~gether WIth all 
after aequITed title of Grantor therem, liS such r~,1 property ("Premises"), IS more 
particularly descnbed as follows 

Part of Governrnent Lot 1 of Section '2'9" Townstup 24 North Range,' 
's East, W M KIng County, Washington, compl~te legal description, 
qescribed as ExJubn "A", consisting of one (1) page attached hereto 

.lJhd made a part hereof - .L " .., \ ' J..Or?' ONLy iJF 3-;L\,~-.y)-2IS"~-Q3 ~,('N\' 0{71.{ I 
SUBJE.CT, however, to all valid eXlsting mterests, including but not'lImlted to, 
reservations, nghts Qfway and other encumbrances of record, or othernise 

TO HAVE AND TO HOLD' the same unto Grantees, his heirs and asSIgns, forever 

Lot 4 Blk B, C, 0 , ~lllmans Liik~ W~shmgton Jdd of Eden No 3, Vol 11 Page 81 

Sigoature Steven J Hazleng .• k-l.l Date 2/H/ZOCtJ 

Notary ~' , ~'C - ,) 

----.------ ----~.--.. Stamp 

..... 



c.-=­
to 

= 

EXHIBIT" A" 

PARCEL 01741 (NPI 

The Westerly 350 feet of The B~rh~gton Northern and Santa Fe Railway Company's 
(fonnerly Northern Pacific RaIlway Company) 100 0 foot Wide Renton to Woodinville 
Washmgton Bran,j;h Line nght of way, bemg' 50 0 feet WIde on each Side of satd Railway 
Company's Relocated Mam Track'centerllne, as now located and constructed upon, over 
and across Goverrurient Lot I of Section 29, Township 24 North Range 5 East, W M 
Kmg County, Wasrungton, 'Iymg contiguous to and Easterly of Lots 4,5,6, and 7, 
Block B of Lake Washington Shore Lands, accord!ng to the recorded plat thereof, and 
lying Westerly of a line drawn parallel With and distant 150 feef Westerly, as measured at 
nght angles from saId Relocated Mam Track centerhne, bounded on the North by the 
Easterly extension of the North hile ()fsaid Lot 4; and bounded on the South by the 
Easterly extension of the South hne'of said Lot 7 

", 

Togeth~r with Lot 4,131k B, CD Hillman!! Lake Washmgton Add of , Eden ~o 3 Vol II 
Page 81 
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EXHIBITK 

1 

2 

3 

4 

5 

6 

7 SUPERIOR COURT FOR ~E STATE OF WASHINGTON 

8 IN THE COUNTY OF KING 

9 ------------------------------------------------------------------

10 

11 

12 

13 

14 

15 

16 

17 

18 

:"9 

20 

21 

22 

23 

24 

25 

JIE AO and XIN ZHOU, husband and ) 
) 
) 
) 

) 

) 
) 

) 
) 
) 

) 

) 

wife, 

Plaintiffs, 

vs. No. 09-2-44773-0 KNT 

THE PORT OF SEATTLE, a pore 
district of the sta~e of 
Washington, 

Defendant. 

DEPOSITION UPON OR~ E~~IKATION OF 

STEVEN J. K~ZLERIG 

10:00 a.lT:. 
Monday, April 18, 2011 

701 - 5th Avenue, #3600 
Seattle, Washington 

CARMEN L. LUNDY, CCR #2287, BA, RPR 
GROSHONG-QUAINT~~CE COURT REPORTERS 

10116 - 36th Avenue Court S.W., Suite 207 
Taco~a, washington 98499 

Tacoma (253) 627-7129 * Seattle (206) 838-1282 

GROSHONG-QUAINTANCE COURT REPORTERS (253) 627-7129 * (253) 838-1282 
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STEVEN J. HAZLERIG - April 18, 2011 

Page 94 Page 96 
we bought to the south here. 1 Q. In fact, you didn't buy the property from Lee Nichols --
Q. Do you know what lease that was? 2 A. That's correct. I bought it from Dalco Construction. 
A. Well, it's referred to here but I -- you know, I don't 3 And I don't know what the relationship with Dalco 
know what it is. 4 Construction; I think they repossessed the property from Lee 
Q. Okay. Do you know If it's in your files? 5 Nichols. 
A. I don't think so. 6 Q. Then, there are maps on Exhibit 3; can you locate those? 
Q. Okay. And do you have any other -- other than Marty, or 7 A. Yep. 
his attorney asked you to write this, do you have any 8 Q. You were talking about people who access the property 
inclination as to why he wrote that letter? 9 kind of on that line between the edge of the railroad 
A. Well, he was trying to get a little driveway there so he 10 right-of-way and that planting area, correct -- it's 
could park his car at his house -- or just beyond, just to 11 actually sort of--
the north of his car actually, adjacent to Lots 5, 6, and 7. 12 A. Well, it was actually - It was on the railroad 
I think that was his interest in buying 5, 6, and 7, and 13 driveway. Yeah. 
getting the 35-foot easement from -- or a purchase from 14 Q. And you said you weren't really concerned about that. 
ANT LLC so he could construct his driveway -- or his car -- 15 A. Right. 
park his car -- 16 Q. Except for the security of your vehicle. 
Q. Okay. Make sense. 17 A. Right. 
A. -- on part that was beyond Ripley Lane. Ripley Lane Is 18 Q. SO did you think that allowing people to go across your 
going all the way up to between Lots 7 and 8. His house was 19 property was just something you could allow as a neighborly 
bUilt on Lots 8 and 9. And, baSically, he was trying to 20 courtesy; Is that your --
bUild a driveway in this area so he could park his car not 21 A. Yeah. I felt It had been there that way a long time 
on Ripley Lane but dose to his house. 22 that clearly was a footpath; it went along Lots 1 through 7 
Q. Gotcha. So when you say ''thIs area,· you're referring 23 and through the carport and next to the planting bed, so ... 
to Exhibit 4 and you're referring to just east of Lots 5, 6, 24 Q. SO you didn't think by people stepping on your property, 
and 7? 25 if they walked on any portion of your property, that they 

Page 95 Page 97 
A. Yes. And north of Ripley Lane. 1 were making any legal claims against you for that when --
Q. All right 2 A. Well, they weren't --

MR. MCDOWALL: Believe it or not, that's all the 3 Q. -- as a neighborly courtesy? 
questions I have for you. Thanks very much for your time, I 4 A. Well, they weren't walking on my property; they were 
appreciate it. 5 walking on the railroad right-of-way. 

THE WITNESS: Okay. 6 Q. Okay. All right. 
MR. MOXON: Can I just ask a few follow-up; that 7 A. Yeah. 

way we went don't have to go through any continuation of the 8 Q. Okay. All right. You said -- let's look at Exhibit 16 
dep. 9 real quickly, if you would. 

THE WITNESS: Sure. Okay. 10 A. Okay. 
MR. MOXON: rve got to be at Sea-Tae by 1:00, so 11 Q. That's not a signed document, is it? 

hopefully I can get out of here In time. And thank you very 12 A. No. 
much for adjusting your schedule. 13 Q. And there's no evidence that that was ever recorded, 

THE WITNESS: Sure. 14 correct? There's no recording stamp on it. 
15 MR. MCDOWALL: Object to the form, calls for 

EXAMINATION 16 speculation. 
17 A. No, I don't see any Indications that the recorder 

BY MR. MOXON: 18 signed. 
Q. You were asked about - let me ask you, first of all, to 19 Q. You said you might have -- or maybe I think you said you 
look at Exhibit 13, if you could find that In your file. 20 would have signed this, but let me draw your attention to 
A. Okay. 21 Paragraph 6, the indemnity language. Would that have been 
Q. You had had -- there was a reference in that document to 22 accepta ble to you as well? 
property that you bought from Nichols; do you see that 23 A. Well, actually, now that you mention it, it looks pretty 
reference? I think It's in the second paragraph. 24 Similar to the one that I didn't like In the other lease. 
A. Uh-huh. 25 Q. Okay. There were references In some of the letters that 

25 (Pages 94 to 97) 
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STEVEN J. HAZLE RIG - April 18, 2011 

Page 98 Page 100 
were written to BN about your intent to remodel the carport 1 A. No. 
and convert it to a garage; is that correct? Do you 2 Q. Pardon me? 
remember? 3 A. No. 
A. Reference in my letters to the BNSF? 4 Q. At any time during your ownership, did you sign a lease 
Q. You, in your letters -- in your attorney's letters -- we 5 or easement or license or any other access agreement with 
can dig up the specifics, but was it your impression that 6 BN5F to use Hazelwood lane? 
was -- your use of the garage was not known to the railroad 7 A. No. 
or do you think -- was it your understanding they were aware 8 Q. Did you use the garage continuously dUring your 
of the presence of the garage? 9 ownership of the property? 
A. Oh, I think they were aware of it. Yeah. 0 A. Yes. 
Q. And when you said that you had no legal access, are you 11 Q. Did BNSF ever use the garage or the garage area at any 
referring to like a recorded lease or an agreement or a 12 time during your ownership? 
license of some kind from BN? 13 A. No. 
A. Yeah, yeah. There was no lease agreement for the 14 Q. Do you think you would have noticed If they would have 
railroad crossing or any of Hazelwood lane that I was party 15 made any changes to the property In that area? 
to. 16 A. Oh, yeah. Absolutely. 
Q. And looking at Exhibit 5 -- we're almost done here. 17 Q. At any time during your ownership did BNSF give you 
Exhibit 5 is the 1984 lease with Lee Nichols. 18 permission to use the garage or the property near the 
A. Well, where did it go? If I'd known I was going to need 19 garage? 
these again, I would have kept them neater. 20 MR. MCDOWALL: Object to the form. 
Q. Are they marked -- there It is. 21 A. No. 
A. Okay. 22 Q. At any time during your ownership did you sign any 
Q. You had an opportunity to look at that at the time the 23 lease, easement, or license of any kind with BNSF to use the 
railroad was asking you to enter into the same lease 24 garage or the property near the --
agreement, correct? 25 MR. MCDOWALL: Same objection. 

Page 99 Page 101 
A. Well, I'm not sure. I'm not sure when I got thiS one. 1 A. No. 
Q. And let me just assume this same language -- well, let 2 Q. Old you use the pavement in the retaining wall area 
me draw your attention to Paragraph 12. Was it your 3 continuously during your ownership of the property? 
impression that Lee Nichols could simply give you or you 4 A. Yes. 
acquired his rights by virtue of bUYing that property; was 5 Q. I'm talking about the pavement between Hazelwood Lane 
that your impression? 6 and --

MR. MCDOWALL: Object to the form. Foundation. 7 A. The pavement adjacent to my property essentially. 
calls for speculation -- or a legal conclusion. 8 Q. Was there an area south of the garage that you used 
Q. You can answer. 9 during your ownership of the property? 
A. Well, no. 10 A. Yeah. There was a planting bed area which was In the 
Q. Okay. Did Burlington Northern ever consent in writing 11 other half of the Southeast 64th right-of-way which my 
to you being assigned the rights that Lee Nichols had for 12 ex-wife had planted some plants in. 
access on- 13 Q. SO with respect to the retaining wall area and the area 
A. No. 14 south of the garage -- any of that area that's been marked 
Q. Okay. Old you use Hazelwood Lane continuously during 15 as the adverse possession area on Exhibit -- 1 beheve it's 
your ownership of the property from 1990 to 200'1? 16 3 •• It's the one·· you ciln use this copy if you hke. 
A. Yeah. I took breaks to sleep and eat and other things 17 That area, the 35-foot wide area that included the garage; 
like that, but, yeah. 18 did BNSF ever give you permission of any kind to use any of 
Q. To your knowledge, about BNSF ever use Hazelwood Lane a 19 the area within 35-feet wide adverse possession area? 
any time during your ownership? Old you ever observe any 20 A. No. 
use of that lane by BNSF? 21 MR. MCDOWALL: Object to the form. Foundation. 
A. Not -- the lane up by the railroad crossing but not of 22 Q. And did you sign any lease, easement, license, or other 
the lane. 23 access agreement or use agreement with respect to any of 
Q. Okay. At any time during your ownership did you BNSF 24 that property? 
give you permission to use Hazelwood Lane? 25 A. With the BNSF? 

26 (Pages 98 to 101) 
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Q. With the BNSF. 
A. No. 

STEVEN J. HAZLERIG - April 18, 2011 

A. No. 
Q. The way you described it. 

Page 104 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

Q. At any time during your --

"". 102' I ! 
3 

MR. MCDOWALL: Did he Sign one? Was that the 4 

5 
6 

A. I mean, occasionally a maintenance truck would go on the 
tracks and ... 

11 
12 
13 
14 
15 

question? Did you sign one? 
MR. MOXON: Yes. 
MR. MCDOWALL: Okay. 

A. No. 
BY MR. MOXON (Continuing): 
Q. Did anybody in the neighborhood ever tell you of any use 
of the propt!rty that's subject to this litigation during the 
time of your ownership like what BNSF was down there doing 
some weeding or repairing the rockery or anything? 

7 
8 
9 

10 
11 
12 
13 

A. No. The only thing I was aware of them doing was mowing 14 
from the railroad tracks With the track-mounted mower and 15 

Q. Okay. 
MR. MCDOWALL: Thanks very much for your time. 

(The deposition concluded at 12:39 p.m.) 
(Signature was reserved.) I 

16 arms. 16 
17 Q. And that's not within the area that's marked as the 17 
18 adverse possession? 18 
19 A. Well, I don't think they can reach 15 feet from the 19 
20 track, but I don't know for sure. 20 
21 MR. MOXON: Thank you very much. Nothing further. 21 
22 MR. MCDOWALL: Two quick followup. 22 

23 THE WITNESS: Sure. 23 
~ m ~ 
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Page 103 Page 105 

EXAMINATION 

BY MR. MCDOWALL: 
Q. Dalco Construction, do you know who the prindples were? 
A. No, I don't. No. 
Q. Or who owned it? 
A. My impression was It was the builder who built the 
house, and Nichols was Indebted to him and lost the property 
in short sale -- or - actually, I don't know if it's 
indebted to him or not but my impression was Dalco built it 
and when it went up for short sell, Dalco bought it at a 
bargain then sold it to me. 
Q. At a healthy profit. 
A. Oh, probably. 
Q. And you mentioned earlier in an answer to a question by 
Mr. Moxon that you saw BN5F using the area on Hazelwood Lane 
up by the tracks where it crosses the tracks? 
A. I don't know if using Is the right word but maintaining 
them. I know that they put those tubs in at one point. 
Although, I don't know if I actually observed them doing it, 
but one day they were there and the next day they were (sic) 
so ... 
Q. Okay. But did you see them doing anything else, other 
kind of maintenance stuff around the tracks? 

1 
2 
3 DATE: 
4 TO: 

CERTIFICATE 
RESERVED SIGNATURE NOTICE 

June 28, 2011 
Steven Hazlerlg 

5 
6 

33 Crescent Key 
Bellevue, WA 98006 

7 case Name: Jle Ao and X,n Zhou vs. The Port of seattle 
8 Venue/cause No: King COunty / 09-2-44773-0 KNT 
9 Witness/Date Taken: steYen Hazlerig, 4/18/11 

10 The above-apbDned deposition must be read and signed 
within 30 days or a statement must be made In wntlng which 

11 Indudes the reason tor refusal to sign or that signature 15 
waived. Fading to do so will result In signature being deemed 

12 waived and the same "led with the court as IS. 
13'" X Please call (253) 627-7129 to make arrangements to 

come to our office lISted below where your depOSItion transcript 
14 will be presented to you to read and sign. 
15 ,.. Upon receipt of your E-tranSCript of the 

deposillon, please print a OIange of Signature sheet. Please 
16 Instruct the witness to review the transcnpt, record any changes 

on that sheet and then sign and retum the Change Sheet to thiS 
17 office for fihng. 
18 " Enclosed with your copy of the deposition is a 

OIange and Signature Sheet. Please Instruct the witness to 
19 review the transcnpt, record any changes and then sign and 

return the OIange Sheet to this office tor filing. 
20 

,.. Endosed is a courtesy copy of your deposition and 
21 a Change and Signature Sheet. Please review the transcript, 

record any changes and then sign and return the Change Sheet to 
22 this office for fihng. ··Courtesy copy sent to doctors/experts 

only when all Sides have Dldered copies.·· 
23 
24 
25 

27 (Pages 102 to 105) 
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ST=:VE)J J. FJ..Z:'ERIG - F.p:-:'l 18, 20:"1 12.6 

2 I, the undersigned, Sceven Hazlerig , do hereby certify 

3 that I have read this foregoing deposicion and that, to the best 

4 of my know:eoge, said dep8s:'tion is ~rue and accurate, with the 

5 exception of the follow:'ng corrections listed below: 
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After Recording Return To: 
Port of Seattle, Legal Dep!!rl.ment 
P.O Box }209 
Seattle, WA 98111 
Attn: Isabel R. Safom 

CONFORMED COpy 

20091218001535 
PACIFIC NU TIT QeD 77 ~~ 
PAGE'-~~l OF illS 
12/18/2009 15.30 

E2422283 
12/18/2009 15'19 
KING COUNTY, IJA 
TA~ $10 0~ 

EXIHOIT L 

SALE s0.0a PAGE-01l1 OF 001 

Glantor: 

QUIT CLAIlVI DEED 
Woodi.·wille South 

BNSF RAIL WAY COMP .AJo...TY ("BNSF") 

GIantee: PORT OF SEATTLE ("Port" 
~:SJlt!:-2.'""l...., '"l..4-> ,1,;.-- /11/ - L e.u 'f CacLv /7 dZ) 

Legal DescljPtion: See Exmbit A attached hereto and incoroorated herein (the "Property''). 

7..(J)1-l)o,)-HI{ ef6?f.)Cf,,://fI·--a..~eI)-1111 ~~-l111 
Grantor, for and in consideration of TEN AND NO/IOO DOLLARS ($10.00) conveys and quit 

claims to Grantee, the Property, situated in the County of King, State of Washi..'"1g1oD, together with all 
after acquired title of the Grantor therein; 

Port, King Counrj Washington ("Cour.ty") and BNSF are parties 10 that certain Donation Agreement 
dated as of May 12,2008, as amended, concerning the Property. Port, County and BNSF for themselves 
and their respective successors and assigns bereby covenant Bnd agree that the provisions of Sections 6 
and 7 of said Agreement, attached herelo as Exhibit B, are incorporated herein by reference and shall be 
covenan~ rowing with the land that are enfor:::able by Port, County. BNSF and their respective 
successors and assigns. 

IN 'WTINESS WHEREOF, BNSF, Port and County have executed Illis Deed as ofthe LH- day 
of December. 2009 

,- BNSF RAn.. WAY COMPANY 

BY2~ 
Its: Senior General Artomey 

PORT OF SEATTLE 

I 

BY~.-L·Z ~ 
Its: C . wI Executive Officer 

KING COlJl'.l'TY, WASHJNGTO!'l' 

B~~~l::-, 
lLs: e~ t,u Mil ~ 
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STATE OF ~a.~l:~tfu, 

COUNTY OF -1« -'''''-:s 
) 
) 55. 

) 

J certify that I know or have satisfactory evidence that David T. Rankin is the person who 
appeared before me, and said person acknowledged that@she signed this instrument, on oath stated that 
helshe was authorized to execute the instrument and acknowledged it as the Senior General Attorney of 
BNSF RAILWAY COMPANY to be the free Ilnd voluntary act of such party for the uses and purposes 
mentioned in the instrument. 

Dated: l -z. - l "1.-"1.,)CJ "l 

~A.~~~~~~~~ 

STEPHANI A. OWENS 
NOTAi1Y PUBLIC 
SlAiE OF WASHII'tGTON 
COMMISSION E~IAES 

APRIL la. 2013 

Notary Publi .-~ ._ 
Print Name +....g ""Lu; !U..J A c 0 u.)-v J"- S 
My commission expir6 L..{ - ?-q -1' u I .3, 

(Use this space for notarial stamp/seai) 
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STATE OF WASHINGTON 

COliNTY OF ..::t:,-} 6 
) 
) 5S. 

) 
v . 

I certify that I kn:>w or have sa!isfaclory evidence that ~ -/;-d~ 
is the person who appeared before me, and said person acknowledged at Elshe signed this instrument, 
on oath stated that he/she was authorize to c).e:ute the jn~tru~I1LSmd ,acknowledged it as the 

fl',EiIJ of - . ~~ Lo be the free mId 
voluntary act of such party for the uses and purposes m I tioned in the insLl1lment. 

Dated: 

(Use this space for notarial stamp/seal) 

) 
) 55: 

) 

STATE OF WASHlNGTON 

COUNTY OF ki ""0 
I certify that I know or have satisfactory evidence lhat De uJ C&. .. _ t;~Ii'. \.ll'l-e.. 

is the person who appeared before me, and said person aclmowledged that helshe signed this instrument, 
and acknowledged it to be hislher fi-ee and voluntary act for the uses and p'Jrposes mentioned in the 
insmunent. 

Dated: 1'2-/ J 7 / () CJ V ~ 
~-==-~~~----'~Ol~~ 

Notary Public '-----
Print Name _.LM....L.:>.'\.~1'""..!O~~A~~~..:..~£.!.O'I.l\U-!J·'!-:lf;;,....;\lo..-___ _ 
My commission expires _O=-3~/'---"'~1...3~}~)-,J!....DI..L. ___ _ 
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EXHIBIT A 

DESCRIPTION OF PROPERTY 

All that pOItion of BNSF Railway Company's (fonnelly Northern Pacific Railway Comp!IllY) 
Woodinville {MP 23.45) to Ke:'Ulydale (?\.1P 5.0), Washington Branch Line right of way, varying in width 
on each side of said Railway Compal1Y's Main Track centerline, as now located and constructed upon, 
over and across King County, Washington, more particularly described as follows, to-wit: 

That portion of that certain 100 0 foot wide Branch Line right of way, being 50.0 feet on each side of said 
Main Track ccntcrlir.e, as now located and constructed, upon, over and across the NE~ Section 16, and 
the W~ Section 15, all in Township 26 North, Range 5 East, W M., bounded on the North by the North 
line of said ~\4 Section 16, and bounded all the South by South line of said WIh. Section 15; aiso, 

That portion of that certain 50.0 foot wide Branch Line right of way, being 25 0 feet on each side of said 
Mein Track centerline, as now located and constructed, upon, over and across the ~~NE~~~W~ and 
the NW'ANWlhNE1A Section 22, Township 26 North, Range 5 East, W M., bounded on the North by tl1: 
North line of said Section 22, and bounded on the South by South line of said NW' .. {I ... -W~NE'.o:I Section 
22; also, 

That portion of that cenain 100.0 foot wide Branch Line right of way, being 50.0 feet OD each side of said 
Main Track centerline, as now located and constructed, upon, over and across the EV, Section 22, the 
NW\4NE!4 and the N"E'l'N\V'4 Section 27, all in Township 26 !\lorth, Range 5 East, W. M., bounded on 
the North by the North lUle of said E'h Section 22, and bounded 011 the South by South Ene of said 
NE'ANW'.o:I Section 27; also, 

That certain 4 43 acre tract ofland described in deed dated April 3, 1903 from ~ellie Nelson to Nortllern 
Pacific Railway Company recorded April 3, 1903 in Book 342 of Deeds, Page 371, reC'.ords of King 
Cmmty, Washington. said 443 acre tract being described in said deed for recorc as follows: 

"All that ponioo of the Southeast Quarter (S E 114) of the Northwest Quarter (N.W. 114) of Section 27. 
Township 26 North, Range 5 East, lying between the eastelly line of the present right of way of the 
Northern Pacific Railway Company, which line is 50 feet distant southeasterly from the center line of the 
railroad track of said compar:y, as now located and CO:lstructed over and across said premises and a line 
drawn parallel to and 50 feet distant southeasterly fTOm, when measured at right angles to the center line 
of the propo~ed railroad track as now staked out and to be constructed, over and across said premises; 

"Also alllhat portion of said Southeast Quarter (S.E. 114) of the Northwest Quarter (N.W- i!4) of Section 
27, T ov,.-nship 26, lying wilhin 50 feet of thai certain straight line which connects !he center line of the 
present track of the Northern Pacific Railway Company line with the cenler line of :he proposed track of 
the Nortbem Pacific Railway Company line and beb.g langent to the curves of both of said center lines, 
:ontaining in aU 4.43 acres, be the same more or less." EXCEPTING THEREFROM, Lot 3, King 
COU:1ty Short Pial Number 1078060, recorded under King County Recording Number 8003270855, being 
a subdivision of: That portion of the southeast Cf.larter of the northwest quarter of Section 27, Township 
26 North, Range 5 East, W M., KL"1g Coumy, \\'asilington, lying nordlerly and westerly of the northerly 
and westerly right of way of the Norther.} Pacific Railway Company's "Seattie Belt Line", and south of 
the southeriy right of way line of that road conveyed to King County by deed recorced under Recorrlmg 
Number 2695175 and :1ortheasterly of a line described as follows: Begi.r!.!ung at the northwest comer of 
tn:: southeasl quarter of the ~ortr.west quarter of said Section 27; thellce south 1 °58'24" west along the 
west line of the southeast quarter of the no:1hwest qL!arter of said Section 27, a distan~e 0: 265 feet; 
thence north 65"33 '39" east 444.80 feet to ~he true p::lint of begin,ung of the following described iine; 
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Febmary 24, 1998 from The Burlington Northern am: Santa Fe Railway Company to AI'lT, LLC recorded 
July 28, 1998 as Document No 9807281537, records of King County, Washington, also; 

That portion of Ihat certain 100 0 foot wide Branch Line right of way, being 50 0 feet on each side of said 
Main Track centerline, flS now located and cOllstmcted, upon, over and across the W~ Section 4, 
Government Lots 1 and 4, EV2W~ SectlOn 9, Government Lot I, SW~NW'A, NWV.SW~ Section 16, 
Govemment Lots 4 and 5 Section 17, Goverr.ment Lots I, 2, 3 and 4 Section 20, Govenunen~ Lots 1, 2, 3, 
4 and 5 Section 29, all in Township 24 North, Range 5 East, W. M, bounded on the North by the Korth 
line of W~ Section 4, a~c! bounded on tbe South by the South line of said Goverrunent Lot 5, Section 29 
together with such additional widths or strips of land as are necessary to ·:atch tHe slopes of the cuts 8.'1d 
fills of the roadbed of said Railway in the NV{:.4N"W·" of said Section 4, which said roadbed is to he 
constructed having a width at grade of 22 feet and the cuts to have a slope of one to one and the fills to 
have a slope of one and one half to one, as delineated in deed dated September 8, 1903 from Lake 
Washington Land Company to Northern Paci[ic Railway Company, n:cOlded in Volume 386 of Deeds, 
Page 147, records of King County, Washington, EXCEPTING THEREFROM, that certain tract of land 
uc::scribed in Conec!ion Special W'IlTallty Deed dated Apiil 30,2001 from The Burlington Northern 3J.,d 
Santa Fe Railway Company to ANT, LLC recorded May 22, 2001 as Document No 20010522000186, 
records of King County, Washington, ALSO EXCEPTING THEREFROM, that certain tIact of land 
described in deed daled February 24, 1998 from The Burlinl.'ion Northern and Santa Fc Raiiway 
Compeny 10 ANT, LLC recorticd July 28. 1998 as Document No. 9807281547, records of King County, 
Washington. ALSO EXCEPTING THEREFROM, that certain tract of land describ=d in deed dated 
February 24, 1998 from TIle Burlir:gton Northern and Santa Fe Railway Company ~o ANT, LLC recorded 
July 28, 1998 as Document No. 9807281545, records of King County, Washington, ALSO 
EXCEPTING THEREFROM! tl:at certain troct of land described in deed aated February 24, 1998 from 
The Burlington Northern and Senta Fe Railway Company to ANT, LLC recorded' 1 

• 7281546 r'C::.ords of Kir.g County, Washinlrton SO EXCEPTING 
THEREFROM, that certain tract or an escnbed :n deed ale e ruary 24, 1998 from The Burlington 
NOJ1hem and Santa Fe Railway Company to ANT, LLC recorded .hl·' 28 1998 as Document No. 
9807281543 records of Kin County, Washington, SO EXCEPTI"lG THEREFROM tbal certain 
tract ofland described in deed dated June _ ,1998 om Tbe Burlington Northern and Santa Fe Railway 
Company to A.."IT, LLC recorded April 3D, 2001 as Docurr:ent No. 20010430000977, records of King 
Co:.:nty, Was~inglon, ALSO EXCEPTING TIlEREFROM that certain tract of land described in deed 
dated June 26. 1998 from The Bur!ington Northe:-n and Santa Fe Raiiway Company to .-\NT, LLC 
recorded December IS, 1998 as Document No. 9812151238, re:::oros of King Coun:y. Washingto:l; also, 

That certain Truct I and that cCltain Tract JJ described in deed dated September 19. 1967 from State of 
Washington to Northem Pacific Railway Company filed for record December 13, 1967 in Book 5023, 
Page 546, Audito,'s No. 6278130, records of Kh:g Count)', Washington, said Tracts :,cing described b 
said deed for reference as follow!;' 

"Trac! I: (Fee) 

",All those portion 0: t:1e Southeast quarter 0: tile Northwest quarter and the Northec.st quaIt~r of the 
Southw::st q'.larter, Section 9, Township 24 North. REnge 5 East, W.M., lying Westcrly of the existing 
100 foot r.ght of way of the Northern Pacific Railway Company and Easterly of a iine described as 
follows: Beginr.ing al a point opposite Station REL R R. 737+00 on the Relocated Railroad Center Line 
(as hereinafter cescrio=d) and 50 feet Westerly therefrom when :neasured radially th~reto (·I\·hich point 
also lies on ~he Westerly line of said existing railroad right of way); thence Southerly parallel with SHit! 
relocated railroad cent~r line lo a point opposite REI. R.R. 739 ... 00 theteon, thence Southwesterly in a 
st:aight iine to a point opposite REL RR. 740+00 on said relo:ated railroad cent::r iine and i 30 fect 
Wes:erly the~efrom w~en r.1easured radi<,.lly thereto; thence Southerly parallel with sale relocated rai);-oad 

( "p.,wcel ( 
, 

~ 
P..,ruJ F 

"" ElCkjb;h 
(I, ~ 6-' 
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EXBffiITB 

COVENANTS 

Section 6. Condition of Prooerty. 

(a) Port and County have been, or by Closing will have b::::::n, allowed to make an inspection 
of the Property. Subject to BNSF's express representations, waJTanties and obligations under this 
Agreement and the Deed, PORT AND COUNTY ARE PID{CHASING THEm lNTEIlESTS IN 
THE PROPERTY IN AN liAS-IS WITH ALL FAULTS" BASIS VVITH ANY AND ALL PATENT 
AND LATENT DEFECTS, ARE NOT RELYING ON, AND HEREBY WAlVE ANY 
WARRANTY OF MERCH.l\NTABILITY, HABITAnll..ITY, FITNESS FOR A PARTICULAR 
PURPOSE AND ANY OTHER REPRESENTATION OR WARRANTIES, EXPRESS OR 
IMPLIED, OF AJ~Y KIND \\;'HATSOEVER FROM BNSF WITH RESPECT TO ANY MATTERS 
CONCERNING THE PROPERTY in:;luding, but net limited to tbe physical condition of the Property; 
zoning status; tax consequences of this transaction; utilities; operating history or projections or valuation; 
compliance by the Property with Envirorunental Laws (defined below) or other laws, statutes, ordinances, 
decrees, regclations and other requirements applicable to the Property; the presence of any Hazardous 
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead contairing structures, 
urea fonnaldehyde, or other environmentally se:1sitive building materials in, on, or under the Property; the 
condition or ex.istence of any of Ihe above ground or underground stm::tures or improvements, including 
lanks and transformers in, on or under the Property; the condition of title to the Property, and the Third 
Party LeasesfLicenses pe:mits, oreers, or other agreements, affecting the Property (collectively, the 
"Condition ofthe Property"). 

(b) Port and County individually represent and warrant for itself to BNSF that except for 
BNSF's express representations, warranties and obligations under this Agreell1en~ and the Deed, Port and 
County each has not relied and will not rely 0:1, and BNSF is not liable [01 or bound by, any warranties, 
guaranties. statements, representations or information pertaining \0 the Property or rehting thereto made 
01 furnished by BNSF, the manager of the Property, or any real estate broker or agent representing OJ 

purporting to represent BNSF, to whomever made or given, dbec!ly or indirectly, orally or in writing. 

(c) Subject to BNSF's express represenla!iolls, warranties and obligations under this 
Agreement and the Deed Port and County assume the risk that Hazardous Substances or other adverse 
matten; may affect the Property that were not r:vealed by Port's or County's inspection and except to the 
extent of B~SF's express representations, walranties and obligations under th:s Agreement and the Deed, 
Port and County each waives, releases and discharges forever BNSF and BNSF's officers, directors, 
shareholders, c:mployees and agents (collectively, "BNSF Parties") fro:n any and all present or future 
claims O! demands, and any and all damages, losses, injuries, Iiabiiities, causes of actions (including, 
without limitation, causes of action in tort) costs and expenses (including, without \i[l'ljtation fines, 
penalties and judgments, and attorneys' fees) of any a!ld e\'ery kind or character, known or un.lcncwn 
(collectively, "Losses"), which Port or County might have 2sserted or alleged against BNSF Parties 
arising from or in ar.y way related 10 the Condition of the Property or alleged pr..sence, use, storage, 
generation, r.lam.:facrure, transport, release, leak, spill, disposal or other handling of any Hazardous 
Sl:bstances in, on or under the Property. Losses shall include without limitation (a) the cost of any 
investigation. removal, remedIal or other response action that is required JY any Environmental Law, that 
is requiIed by judicial :>tder or by orde~ of or i!greement with any governmental authority, or that is 
necessary or otherwise :s reasonoble under the circumstances, (b) Losses for injury OJ death of any 
person, and (c) Losses ariliing under any Envirorunental Law enacted after transfer. The term 
"Eu\ironmental Law" means any federal, sla:e or lo:;al statute, regclation, code, rule, ordinal1:e, oreer, 
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judgment, decree, injunction or common law pertaining in any way to the protection of human health or 
the environment, including without limitation, the Resource Conservation and Recovery Act, the 
Comprehensive Envirorunental Response, Compensation and Liability Act, the Toxic Sl.!bstances Control 
Act, the Model Toxies Control Act, the Water Pollution Control Act, laws concerning above ground or 
wlce~gToul1d stonge tanks, and any similar or comparable stete or local law. The term "Hazardous 
Substance" means any hazardous, toxic, radioactive or infectious substance, matcrial or waste as defined, 
listed or regulated uncle=- any Environmental Law, and includes without limitation petroleum oil and any 
of its fra=tions. 

BNSF, Port and County aclmowledge that the compensation to be paid to BNSF for the Property 
reflects that the Property is being conveyed subject to tne provisions of this Section 6 which provisions 
shall be included in the deed and wh.ich shall be covenants running with the Land. 

Section 7. EnvironmentalObiigations. 

(a) Consistent with Scction 4.2 of tlus Agreement, if, prior to the expiration of the Review 
Period, the Port or County notifies BNSF in writing of an existing condition affecting the Propeliy (an 
"Identified Condition', that is unacceptable to the Porl or COWlty, as determined by the Po~ and County in 
their respective sole and absolute discretion, and BNSF does not verify in writing by the earlier of: (i) fifteen 
(15) business days thereafter or the end of the Re,~ew Period, that such Condition is a condition that BNSF is 
obligated to Cure in a manner acceptable to the identirying Party pursuant to this Section 7, then the Port or 
County may tenninate this Agreement and the South Agrecment together, by written notice to BNSF ill 
accordance with the provisions of Se=tion 4.2 of this Agreement. If the Par. or COlL'1ly timely notifies BNSF 
in writing of an Identified Condition, the Port, County and BNSF shall negotiate diligently and in good faith 
to reach agreement on Curing such cOl~dition. If the portion of the Properly affected by an Identified 
CondItion can be excluded from the sa!e without materially intetiering with POrl's and County's future 
use of the Property, as determined by the Port and County (as applicable) in tneir respective sole and 
absolute discretion, then BNSF may affect Cure prior to Closing by excluding such affected portion of the 
Proper1y without any price adjustment and to the extent so excluded BNSF shall have satisfied i:s 
obligaltons under this Agreement to Cure the portio::! of the Propeny so c1.cluded, provided, however, that 
any such Cure by exclusion must first be agreed to in writing by the Port (and County, if it relates to the 
Railbanked Portion) If Port and County do not terminate this Agreement under Sections 4.2 and 7(sl and 
proceed to Closing, they shall nol be deemed to have waived or released BNSF from ar.y obligations to 
Cure set forth in Sectio:1 7(c), below. 

r:J) BNSF shall be l-:!Sponsible to investigate, remediate, respond to or otherwise cure 
(collectively, "Cure") as alld when req"Jired by and in accorclan=e with Environmental Laws any 
Identified Condition that concems a release of Hazardol.:S Substanc:::s on the Property occ:ming prior to 
the Closing or a violation of Environmental Laws concerning the Pro?erty occurring prior to the Closing 
to the cx~enl that BNSF has agreed to Cure, U:1d to the standalds that BNSF has agreed to satisfy, in 
writing prior to the expiration of the Review Period. Notwithstanding the precedil1g sentence, BNSF shall 
110t be responsible to Cwe any silch Ide:1tif:ed Conditions to the extent Port or County or their respec.tive 
agents, or contractors n~ateria!ly exacerbate such Identified Condition during constru:::tion perfo:med by 
or for Port or County, excluding superficial or de minimiJ activity perfonned by Port or County. Further. 
BNSF s:lall no: be responsible ,0 CUIe any Identified Condition t~at was not caused by BNSF or its 
agents, contractors or invitees. Port and County shall cooperate with B~S in its efforts to Cure any 
Identified Condition concerning a release of Hazardous Substances on the Property. 

(c) (i) For Hazardous Substances =-eleased on the Prop~rty that BNSF !laS not agreed to 
Cwe prior to Closing, whether or not BNSF has been Dotified under Section 7 (a) that suc.h releases are 3J.1. 

Identified Condition, BNSF shall pay to the Port or County the costs to investigate, remediate, respo!ld to 
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or otherwise cure (collectively "Remediate" or "Remediation") any such Hazardous Substance releases, 
or any violation of Environmental Laws prior 10 Closing, to the extent occuning as a result of the 
operations of BNSF or its corporate predece~sors, or the Ilgents, employees, invitees 01 contractors of 
BKSF or its corporate predecessors. BNSF shall pay to the Port or CounLy such costs to Rer.1ediate as 
and when required by and in accordance with Environmental Laws to standards for the Property that the 
applicable regulatory agency would apply had the Property continued to be used as a neight raihoad, and 
to standards for other affected properties tl~at the applicable regrJlaLory agency would apply for such 
properties. BNSF shall not be responsible for (I) any costs of Remediation to the extent the Port or 
County or their respective agents, contractors or invitees materially exacerbate the released Hazardous 
Substances during construction perfonned by or for Port or County (excluding superficial or df! minimis 
activity performed by Port or County), or (2) any duplbation of efforts by CO"lnty or Port or their 
:-espective agents, contractors or invitees. 

(ii) As among BNSF, Port and County, any Remediation for which this Section 7(c) 
applies would be carried out by the Port or County. BNSF shall cOopciatc with such Remediation. 

(iii) The obligations of BNSF under this Section 7(c) apply only to Remediation 
ordered or approved by the applicable regulotory agency, provided that for Remediation approved by the 
applicable regulatory agency BNSF shall have agreed in writing to the Remediation prior to such 
approval, which agreement by BNSF shall not be unreasonably withheld, conditioned or delayed The 
obligations of BNSF, Port and County under this Section 7(c) also apply regardless of which entity is 
issued an order by the applicable regulatory agency. 

(d) Other than BNSF's obligations under tills Section 7, as among BNSF, Port and County, 
Port a..'"ld County will be responsible for !.he all other costs of Remediation of Hazardous Substan::es 
released on or from the Property or violations of Envirorunental Laws. 

(e) TIle Section 7 obligatioDS rurming from B~SF to the Port and County. and the .~ection 7 
rlghts !1.1Ilni.llg to BNSF [ro:n the Port alld the County. will be allocated as between the Port and County in 
n·,e ma.TUler separately agreed to by the Port and the COllJ."1ty. 

(f) 
the land. 

111e provisions of this Section 7 shall be included in the Deed and shall run with 
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Exnmrrn 

COVENANTS 

Sec~:cn 6. Condition of Property. 

(a) Port and County have been. or by Closing will have been, allowed to make an irs,flection 
of the Property. Subject to B~SF's express representations, warranties and obligations under ti"'js 
Agreement and the Deed, PORT AND COUNTY A.RE PURCHASING THEIR INTERESTS IN 
THE PROPERTY IN AN liAS-IS WITH ALL FAULTS" BASIS 'WITH ANY AND ALL PATENT 
AND LATENT DEFECTS, ARE NOT RELYING ON, AND HEREBY WAIVE ANY 
WARRANTY OF MERCHANTABn..ITY, HABITABn.ITY, FITNESS FOR A PARTICULAR 
PURPOSE A.."ID A~"Y OTHER REPRESENTATION OR WARRANTIES, EXPRESS OR 
IMPLIED, OF ANY KIND WHATSOEVER FROM BNSF WITH RESPECT TO ANY MATTERS 
CONCERNING TBE PROPERTY including, hut 110t limited to the physical condition of the Property; 
zoning status; tax consequences of this transaction; utilities; operating history or projections or valuatio:!; 
compiianee by the Property with Environmental Laws (dcfined below) or other laws, statutes, ordinances, 
decrees, regulations and other requiremcnts applicable to the Property; the presence of any Hazardous 
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead containing stmctures, 
urea formaldehyde, or other environmCl11ally sensitive building materials in, on, or under the Property; the 
condition 0:- ex:sleoce of any of the above ground or underground structures or Improvements, including 
tan!-.s and transformers in, on or under the PropeJty; the condition of title to t1le Prope:ty, lllld the Third 
Party LeaseslLicenses p::nnils, orden, or ocher agreements, affecting the Propeny (collectively, the 
"Condition of the Property"). 

(b) Port and County individually Icpresc:J1 and warrant for itself to 3NSF that except for 
BNSF's express representations, warranties and obligations under this Agreement and the Deed, Port and 
County each has not relied ane! wi!: :Jot rely on, 8:ld BNSF is not liable fOl 01 bound by, any warranties, 
guaranties, statements, represer:tations or bformation pertaining to the Properrj or relating th::re[o made 
or furnished by BNSF, the managcr of ~he Property, or any real estate broker or agent representing OJ 

purporting to represent BNSF, ro whomever made or given, directly or indirectly. orally or in writing. 

(e) Subject to BNSF's express It=prescntations, wammties !:Ind obligations under this 
Agreement and the Deed Port and County assume the risk lhat Hazardous Substances or other adverse 
matters may affect the Property that were not rnvealed by Port's or County's inspection and except to the 
extent of BNSF's express representations, warranties and obEgations under dis Agreement and the Deed, 
Port and County each waives, releases and discharges forever BNSF and BNSF's officers, direc~ors, 

shareholders, employees and agents (coli ec:ivel y. "BNSF Parties") from any and all pr:.sent or fu:urf' 
claims or demands, and any and all damages, losses, injuries, liabilities, =auses of actions (including, 
witho:.!t limitation, causes of action in tort) costs and expenses (:neluding, without Iimillition fines, 
penal:ies and judgI1l~nts, a"d a~torneys' fees) of any and every kind or character, known or unlalo· ... 'n 
(collectively, "Losses"), which Port or County might have assclted or alleged agair.st BNSF Parties 
arising from or in any way related to the Condition of the Property or alleged presence, use, storage, 
generation, manufacture. transport, release, leak, spill, disposal or ather handEng of any Hazardous 
Substances in, on or under :he Property. Losses shall include without Iir.titation (a) the cost of any 
illvestigation. removal, remedial or other response action that is required by any Environmental Law, (hat 
is iequiled by judicial order Dr by order of or 2g:-~ement with any governmental authority, or [hat is 
necessary or otherwise is reasonable under the circumstances, (b) Losses for inju:y 01 death of any 
person, a:1d (c) Losses a.-ising under any Environmental Law enacted after transfer. The telm 
"Environmental Law" mea~ any federal, s:ate or local statute, regulation, code, rule, ord~ance, oreer, 
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judgment. decree. injunction or conunon law pertaining in any way to the protection of human health or 
the environment, including without limitation, the Resource Co;}servation and Recovery Act, the 
Comprehensive Environmental Response, Compensation and Liability Act. tbe Toxic Substances Control 
Act, the Model Toxics Control Act, the Water Pollution Control Act. laws concerning above ground or 
w1cierground storage tanks, and any similar or comparable state or local law. The tenn "Hazardous 
Substance" means any hazardous, toxic, radioactive or infectious substance, material or waste as defined, 
listed or regulated under any Environo'nenlal Law, and includes without limitation petroleum oil and any 
of its fractions. 

BNSF. Port and COW1ty acknowiedge that the compensation to be paid to BNSF for the Property 
refl:::c~s that the Property is being conveyed subject to the provisions of this Section 6 which provisions 
si~all be included in the deed and which shall be covenants running with the Land. 

~eclioll 7 Environmental ObligatioJ'!s. 

(a) Consistent with Section 4.2 of this Agreement. if, prior to Il~e expiration of the Review 
Period, the Port or Co~ty notifies BNSF in writing of an existing condition effecting the Propeliy (an 
'·Identified Condition") that is unacceptable to the Port or COWlty. as determined by the Port and Cou,,"lty in 
their respective sole and absolute discretion, and BNSF does not verify in writing by the eartier of: (i) ftfiee."l 
(15) business days thereafter or the end of the Review Period, that such Condition is a condition that BNSF is 
obligated to Cure in a manner acceptable to Lie identifying Party pursuant to this Section 7, then the Port or 
County may tenninate this Agreement and the South Agreement together. by written notice to BNSF in 
accordance with the provisions of Section 4.2 of this Agreement. If the Par. or COWlty timely notifies BNSF 
in writing of an Identified Condition, the Port, County and BNSF shal! negotiate diligently and in good faith 
to reach agreement on Curing such condition. If the ponion of the Property affected by an Identified 
Condition can be excluded from the sale without materially interferi:Jg with Port's and County's future 
use of IllC Pro?erty, as detennined by the Port and County (as applicable) in their respective sole and 
absolute discretion, then BNSF may affect CUl c prior iO Closing by excluding such affected portion of the 
Property without ar.y price 2djus~ment and to the ~xtent so excluderl BNSF sh.oll have satisfied its 
obligations under this Agrecr:J.enL to Cure the portion of the Property so excluded, provided, however, that 
any such Cure by exclusion must first be agreed to in WIlting by the Port (and County, if it relates to the 
R"jlbanked Portion) If Port and County do not terminate this Agreer=tent ur.der Sections 4,2 and 7(a) and 
proceed 10 Closing, they shall not be deemed to have waived or released BNSF from ar.y obligations to 
Cure set forth in Section 7(c), beiow. 

[0) BNSF shaU be responsible to investigate, remeciiate, respond to or otherwise cure 
(cullectively, "Cure") as and when required by and in accorda:J:;e with Enviro:unental Laws any 
Identified Condition that concems a release of Hazardous Substances on ~he Pro?crty occ:ming prior to 
the Closing or a vioiation of Environmental Laws concerning the Properiy m:cufiing prior to the Closing 
to the extent that BNSF i:as agreed to Cure, a:ld to the standards that BNSF has agreed to satisfy, in 
writing prior to the expiration of the Review Period. Notwithstanding the prececiing sentence, BNSF shall 
not be responsible to CW'C al:y such Identif;ed Conditions to the extent Port or County or their respective 
agents, or contractors materially exacerbate such Identified Condition durillg construction pcrfo:med by 
or for Port or County, excluding supe:ficial 0:- de minimis activity performed by Port Of County. further, 
DNSF shall not be responsible to C'Jle any Identified Condition that was not caused by B~SF or its 
agents, contractors or invitces Port and County shall cooperate with BNFS in its efforts to Cure any 
Identified Condition concerning a release of HaZaidolJs Substances on Ihe P;upeny. 

(c) (i) For Hazardous Substances relea3ed on the Pwperty that BNSF has not agreed to 
Cure p:ior to Closing, whether or not BNSF has been notified under Section 7 (a) that such releases are 2..r."l 
Ident:fied Condl!ion. BNSF shall pay to the Port or County the costs ~o investigate, remediate, respond to 
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or otherwise cure (colieclively "Remediate" or "Remediation") any such Hazardous Substance releases, 
or any violation of Environr.1cntal Laws prior to Closing, to the extent occuning as a result of the 
operations of BNSF or its corporate predecessors, or the agents, employees, invitees or contractors of 
BNSF or its cooporate predecessors. BNSF shall pay to the Port or County such costs to Remediate as 
and when required by and in accordance 'With Enviror.."'Tlenlal Laws to standards for the Property that the 
applicable regulatory agency would apply had the Property continued to be used as a freight raihoad, and 
to standards for other affected properties that the applicable regulatory agency would apply for such 
properties. BNSF shall not be responsible for (I) any costs of RemediaLion to tbe extent the Port or 
County or their respective agents, contractors or invitees materially exacerbate the released Hazardous 
Substances during cO:1struction performed by or for Port or County (excluding superficial or de minimis 
activity pelformed by Port or County), or (2) any duplication of efforts by Coun~ or Port or their 
respective agents, contractors or invitees. 

(ii) As among BNSF, Port and County, any Remediation for wl:ich this Section 7(c) 
applies would be carried out by the Port or County. BNSF shall cooperate with such Remediation. 

(iii) The obligations of BNSF under this Section 7fc) apply only to Remediation 
ordered or approved by the applicable regulatory agency, provided that for Remediation approved by the 
applicable regulatory agency BNSF shall have agreed in writing to the Remediation prior to such 
approval, which agre::ment by BNSF shall not be unreasonably withheld, conditioned or delayed. The 
obligations of BNSF, Port and County under this Section 7(c) also apply regardless of which entity is 
issued an order by the applicable regulatory agency. 

(d) OilieJ: than BNSF's obligations under tlis Section 7, as among BNSF, Port and County, 
Port and CO:..lnty will be respor.sible for the all other costs of Rcmeciation of Haza:-dous Substances 
released on or from Lhe Property or violations of EnvirolUncntal Laws. 

(e) TIle Seetio::! 7 obligations ru:ming from BNSF to the Port and County, and the ~ctioD 7 
~:ights running 10 BNSF from the Port and the County, will be allocated as between tile PUJt and Cou;,\ty i:l 
the manner separately agreed to :,y the Port and the County. 

(f) TIle provisions of this Section 7 shall be included in the Deed and shelll1ln with 
the land. 
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PORT OF COMMISSIONER'S REGULAR MEETING 
January 25,2011 

[Agenda Item No.6 (f) - Port of Commissioner's Regular Meeting] 

Resolution 3649. First Reading. 

EXHIBIT M 

Declarlllg surplus approximatelv 3.350 square feet. 25 feet III width. o{Port­
owned rt!al p-roperty formerly olVned hy BNSF. commonly known as the 
Woodilll'ille Suhdivision. located in Belle\'lle. Washingtoll; and allthorizmg the 
Chief E",(l!clltil'e qtficer to execute all documents l1ecessaJY to transfer title (!f the 
propeny to plai11ltffs Ao-Zhou via quitclaim deed as part (?fSelllement (?f an 
adverse possessiolllawsuit filed 011 December)}. 2009. 

'l'ay Yoshitani: 

[TRANSCRIPT OF PORT COMMISSION MEETING] 
[Starting at Agenda Item No 6 (f)] 

This is Resolution 3649. This is the first reading and this is declaring surplus approximately 
3,350 square feet, 25 feet in width, of Port-owned real property formerly owned by BNSF, 
commonly known as the Woodinville Subdivision, located in Bellevue, Washington; and 
authorizing the CEO to execute all documents necessary to transfer title of the property to 
plaintitTs Ao-Zhou via quitclaim deed as part of the settlement of an adverse possession lawsuit 
filed on December II, 2009, and Craig Watson will provide the details. 

Craig Watson IPort General Counsel1: 
Good afternoon Commissioners. 1 don't have a lot to add this is a - the ownership of this parcel, 
small parcel property, is in dispute. We have been litigating this for some time now, we have 
reached agreement with the plaintiffs to settle this matter, execute a quitclaim deed and transfer 
the disputed property to their ownership We need you to pass this resolution in order to surplus 
the property in order to complete the settlement of that piece oflitigation. 

Bill Bryant: 
Thank you Mr. Watson. This is a first reading of a quitclaim is there any discussion or 
questions? 

Tom Albro: 
[just had a question because I know that we are essentially by agreeing to this resolution and we 
would be settling the adverse possession claim which predates our acquisition of the corridor. 
Since I wasn't actually here for the decision to acquire the corridor I am a little less familiar with 
it then maybe the Commissioners that weighed in on it. So, it was described in here of course 
being 50 feet on either side of the center line of the track right-of-way at Burlington Northern 
had, so 100 foot right-of-way in total. I am just wondering, so we hear we would be ceding a 25 
feet of that total 100 feet, so for this whatever the length of their parcel would be. Do we have 
other similar places along the corridor where we have these kinds of chunks out of it? 

I 



Craig Watson: 
Yes, there - the corridor ownership this thing has been owned by the railroad for over 100 years 
and so, title to some parcels is foggy at best. There are - we have noticed encroachments here 
and there, nothing that I am aware of as fixed as this improvement was or is obvious or is 
permanent so, [cough] excuse me, 1'm not aware of any other encroachment of this signi ficance 
and we have not, as far as I know, gotten any notice - actually I take that back we have gotten 
notice from somebody else that they have a walkway or something nearby but that hasn't ripened 
yet to a full claim. 

Tom Albro: 
Mr. Watson I guess I wasn't very clear. I know that there has been a lot of probably people 
planting shrubbery and maybe rockery 

Craig Watson: 
Right 

Tom Albro: 
... along the corridor What I mean is, do we have otherwise a 100 foot wide corridor from the 
south end all the way to the north end that now if we approve this that we have got deeded over a 
25 foot chunk of it to this adjoining property owner. Would this be the only place where thaCs 
the case? 

Craig Watson: 
At the moment, yeah And I would say that we don't -I wish we had a 100 yard-foot wide 
corridor up the length of the thing, it narrows here and there, there are pinch points, it's not a 
uniform width but this is the only piece that we have that we are quitclaiming since we acquired 
the property. Other than what we have sold to other .. 

Tom Albro: 
Right. To other entities. In the briefing documents and it's also 1 think in the resolution itself 
too. There's this cause which I didn't quite understand, it just said, let me find it here. So it's 
saying that the property, it's the Ao-Zhou agreeing and understanding and recognizing that the 
property has been rail banked which means that the rail service may be reactivated over the 
property. So they own the property but we can go ahead and reactive it .. 

Craig Wutson: 
Everything is subject to the federal... 

Tom Albro: 
Yep. Right It's been railbanked but it means that we can reactivate it and they agree that it may 
require them to remove all the improvements which of course are the basis for their adverse 
possession claim. So I didn't quite understand the logic where we are deeding over and ceding 
our position and at the same time there recognizing that ifrail service is ever reinstituted they 
very well may be required to remove all of their improvements for the property that they just 
gained title to. I'm a little lost on the advisability of this. 
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Craig Watson: 
Well the advisability is we're gonna probably lose the lawsuit if we don't settle it and they are 
going to get the ownership of the propelty and we're going to spend some more money on legal 
fees. If the reactivation under federal law comes forward it mayor may not require the use of 
this property as - it is on a slope and it's not useful for anything else other than holding up the 
rail bed. 

Bill Bryant: 
Commissioner? 

Rob Holland: 
I was in real estate for a little bit but it always helped me to see things. Is there any opportunity 
- is there any pictures or anything - property, or a sketch or .. ? 

Craig Watson: 
There is a sketch on the resolution on the last page. 

Tom Albro: 
So I appreciate that one of the things that I think we have talked about Craig, you and I, that this 
is the only adverse possession claim along the corridor that predates our acquisition? 

Craig Watson: 
That's right. 

Tom Albro: 
I also appreciate it's your sense and probable that of our outside counsel that their claim is a 
strong one and the cost to continue to fight it doesn't necessarily justify it - it does not 
necessarily justified given the strength of our position which, you know, is probably disputable 
somewhat. With that I guess I just don't see it's in the public's interest necessarily to allow 
someone to gain adverse possession of a corridor that we - the corridor works if it is kept intact, 
it's more valuable to us, more valuable to those that we would pass it along to T recognize that 
there may be some additional legal costs and we may not prevail but I have to vote against this. 

Craig Watson: 
I would say that this particular piece of property doesn't have any viable use tor the corridor but 
it did predate our purchase of it, we were aware of it. I just can't see - I mean it's not like we're 
letting them have adverse possession they have adversely possessed it and they have a colorable 
claim to the property that in our analysis will prevail when it is tried. 

John Creighton: 
Thank you Mr. President and Craig along those veins could you talk a little bit in terms of giving 
us comfort that, you know, this won't be the first of many in terms of what the railroad did 
before us or what we're doing in order to notify folks along the corridor who may be 
encroaching and then also you know, real estate law is not my area of expertise but I always 
thought that it's pretty much impossible to adversely possess government owned land and I 
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thought the railroads had a litlle bit stronger claim ofland then say your normal private property 
owner but that's not true? 

Craig Watson: 
I thought that too and so we did a bunch of research and we talked to the railroad and [ think thcy 
like people to think that but it's not true. So they were in no bcttcr position we havc no bcttcr 
defenses than they did So I am comfortablc that this is the I know that this is the only one that 
was filed before we purchased the property you know. there is no presence out there on thc 
corridor and I am confident that there aren't any there's no major encroachment. there's no 
shopping mall that's through the middle of this thing or anything like that this is the one major 
structure that we are aware of So if any future claim comes forward will be in the context of our 
purchase the public process that led to that. the ycars of negotiation so on so forth So I think it's 
a completely difTerent situation for somebody coming forward particularly sincc wc now have 
you know. surveyed and people have walked the corridor and we know what's out there so wc'rc 
not particularly conccrned that this is somehow gonna you know. going to open the floodgates of 
adverse possession claims. You have to be there in open use for a number of years in order to 
prevail on these claims and in this pal1icular case. as I said. these are permanent fixtures that 
havc a garagc and a rock cry that you know. apparcntly opcn and obvious to be in and they really 
didn't have that much to help LIS with in offering up defenses to their presence 

Tom Albro: 
And to that end does - is BN as part of our acquisition to the corridor from them are they 
responsible to assist LIS in gaining background information on this claim or anything else? 

Craig Watson: 
Well the time of the transaction we certainly worked with them and they provided us cverything 
they have. We've got you know. an enormous database of documentation of the property along 
this corridor but - so we were aware of this 

Tom Albro: 
But they would still - are they required to assist us on the go forward basis with what 
intormation they have') The reason why I am asking that is becausc advcrsc possession requires 
- has to be hostile among other things. I'm not an attorney ... 

Craig Watson: 
Yep, right. 

Tom Albro: 
But it has to be hostile and so if the owner of the parcel actuall} grants permission for thc 
temporary use and construction of then it is not hostile and it is not adversc posscssion. So you 
know, it could be that there is some railroad employee sitting around there or some - from the 
past who is rctircd now or somc Ictter sitting in a folder somewhere that said yeah. yeah, yeah go 
ahcad we're not using it right now but you know. we might in the future so you gotta - we"1I tear 
it duwll later. I f that' s I here. thaI changes the whole thing. 
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Craig Watson: 
Well 1 understand that and as I said we consulted with the railroad, they were already defending 
this thing when we were in there If that existed we'd have it, it doesn't. So there is certainly no 
reason for BN to sandbag us on this thing they were detending the claim and we worked with 
them and you know we have exhausted I believe our efforts I mean we can certainly go into 
court and do our best but the advice I have been given by the supervising attorney and the 
outside counsel handling this is the best course for us to take in terms of us resolving this piece 
of litigation which is a stand alone piece of litigation. 

Rob Holland: 
Again, just to repeat. r guess my number one concern would be additional claims on adverse 
possession 

Craig Watson: 
You know there are going to be - if there are other adverse claims out there, there out there 
Whether we settle this claim or litigate it, win or lose, that doesn't have any precedential value 
on some other property owner coming in with - other property owner coming in with a different 
set of facts and having to prove their claim. So each of these is taken on a case by case basis, 
you deal with the facts at hand in this particular case we believe the best resolution is to resolve 
it as we've proposed here If there's some other case out there that hasn't arisen yet \ ... e will deal 
with those facts as we learn of them but we - as I said certainly unaware of any really open or 
obvious intrusion into the property that effects the use of the corridor. 

Gael Tarleton: 
My only question Craig is given the fact that there are structures and under ground as well as 
above ground on this property presumably the City of Bellevue had to grant some form of 
permitting for these structures and pipes to be built, they are involving stormwater and other 
water access points To what title property ownership did the homeowners provide the City to 
suggest that they could build structures on this strip? 

Craig Watson: 
I cannot answer your question. 

Gael Tarleton: 
I would like to know that. 

Craig Watson: 
['II get back to you. 

Gael Tarleton: 
Because if they weren't building these structures without permits, they have no claim 

Craig Watson: 
I will assume that our lawyers looked into those things as well r don't have that information at 
hand at the moment. 
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Gael Tarleton: 
Verify that for me. If they built without permits, they have no claim. 

Bill Bryant: 
Given Commissioner Albro's concerns and the requests that you have made for additional 
information shall we hold this over until a future meeting? 

Craig Watson: 
What I would request that you do the first reading and then if I can't satisfy you with the 
information before the second reading then that's the end of the story. 

Bill Bryant: 
OK. 

Gael Tarleton: 
1 will move to approve first reading in order to initiate that series of exchanges. 

Bill Bryant: 
So it's been so moved. 

Bill Bryant: 
Seconded based on the fact that we may want to reconsider this and request additional 
information before second reading. 

Tom Alhro: 
I would just like to speak against that if I may and I appreciate - 1 do recognize we do get two 
cracks at this and I appreciate the wise counsel ofMr. Watson but my feeling is that we are not 
worse ofT fighting and losing in a material way I think we are worse ofTconceding. It's 
probably the poorest choice of paths that we can take. The financial cost to us oflegal fees is 
negligible given the size of our overall operating expenses not saying that I throw public dollars 
around tor legal fees, nobody likes to but if this \vere a private matter and I was being asked how 
to proceed I \,-,ould not enter into this settlement 

Craig Watson: I 
I guess I have an ethical obligation to apply my best judgment to a case and recommend 
settlement as opposed to sort of fighting a scorched earth but inevitably losing battle so that's my 
recommendation. 

Rob Holland: 
I just have one more thing and this has probably been done Counsel Watson. Have we had the 
opportunity to go throughout the whole corridor and look at more potential issues that might 
come up with this because I just remember, and this is a very personal experience, but I do 
remember being on somewhat of the south end of the corridor in a neighborhood where - just 
like you were saying you know, people were parking on the right-of-way they were abusing it for 
all sorts of things this was a barbq that was happening. In fact at a state representatives house by 
the way So I am just wondering if we have had the opportunity to sort of go through this 
Commissioner Craig even mentioned provide any information or resource that there's new 
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ownership and that those opportunities will not be available for people to park or use the right­
of-way at all for anything? 

Craig Watson: 
That's been done. 

Rob Holland: 
OK. 

Joe McWilliams: 
Commissioners let me address that question as well. 1 think you are aware that - oh by the way 
tor the record. Joe McWilliams. Director of Real Estate tor the Port. I think as you are aware 
there are eight or nine hundred known easements across the corridor. We have done visual 
inspections but I will tell you that it is very likely that there will be something that surfaces that 
we are not aware of Some of these documents go - date back to the mid 1800's and are 
candidly illegible And so we are trying to move that calendar torward and many of the people 
that were there then certainly are not there now and as we get into some of the county records 
that dated back to those times we find that they are defined to the nearest quarter section of land. 
So it's hard for us to identify exactly where the right may exist but we do have an inventory of 
what the railroad has given us but we are not testifying to the veracity of all those records cause 
some of them are candidly illegible. 

Rob Holland: 
But we have physically inspected the corridor. correct? 

Joe McWilliams: 
That's correct in fact we have done it more than once but you have to find an encroachment 
sometimes you have-

Bill Bry~lIlt: 
We have a motion and a second, Commissioner Creighton has a schedule Are there additional 
comments or questions on first reading? On first reading all those in favor say '"Ay" 

Commissioners Creighton, Holland, and Tarleton: 
Ay. 

Bill Bryant: 
Opposed no. 

Commissioners Bryant and Albro: 
No 

Bill Bryant: 
The motion passes three to two with Commissioners Bryant and Albro voting in the negative. 
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CERTIFICATE 

I, AMANDA KLEISS-ACRES, Legal Assistant with GordonDcrr LLP do hcreby certify, 
that the fureguing transcription of proceedings was transcribed by me ITom an audio recording 
provided by the Port ofScattle: that the transcription is a full. true and complete trans~ript of 
proceedings under Agent [tern No.6 (f) at the Port of CommIssioner's Regular Meeting on 
January 25, 2011. 

I certify under penalty of perjury undcr the laws ufthc United States that the toregoing is 
true and correct. rurther, I certify that I am qualified and authorized to file the foregoing 
document. 

EXECUTED on July ,2011. 

Amanda Kleiss-Acres 
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The B)\S F Rai I wa~, C()mpan)"~ (rnnllerl) \hlrlrlerIl Paci lie 
Raii" ... ay CCII11P:l11yl 100.1) 100t wide Rt:nton tt' \'v·o(l(lil1Vlllc. 
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Washington Branch Lme Right of Way, hel11g 50.0 fel!t wide on 
each side of said Railway Company's relocated main track 
centerline. as located and e01~struetcd upon, over and across 
Go\'ernment Lot 4 of Section 20 and Government l_ut 1 of 
Sectiun 29. all in Township ~4 ~orth, Range 5 Last, Willill11ctte 
i'vfcridian, Situate in the County of King and State of 
Washington. 

Tu:.. Pan.:el Nos. 2024059014 & 2924059005 

(herein reierred to as '-Ir'\SF Right of Way"). 

II. .IlJlHSf)lCTION AND VENUE 

2.1 The court has jurisdlctwn owr this matter under RCW Ch. 7.24 c\ seq 

I.Ur.:form Declaratory Judgments :\ct). RC\II/ eh. 7.28 el. seq (Ejectment, Quicling Title) and 

RCW 2.08.010. 

2.2. Venue is proper in Klllg Count) pursuant to RCW eh. ·U: ct seq. '-)(:eau:;e th!s 

III. FACTS 

.1 I. rh~ Port is currently the tct .. owner (lfthe BNSF Right 01" \-Vay. In thl.! 

alternati\<;\ the P0rt huld!> an casement o ... .!r that property comprio.;lI1g t:1C B:--J'il' Righ: of" 'A ay. 

3.2. The plat oren. l'lillm<!n'~ Lake Washington Gallien "r Fdcn. ,\dclitioll to 

SCJtllc DivislOll No.3 (King County Recording Nl). 3138~4 (the "Plm--) de~crih~s a tract or 
iand ()n the eastern shore PI' Lake Washington. ~IS rurther d.:scribcd in E:\hibit A. im:ludi:lg :h~' 

rhis deli:catilln in..:iu(kd SCCOI1C :\\cllue . .:urrentl:- SF A.1 1
'1 Strect, \ ... hich hi"ccts a PI)J"tiul1 oj" 

the AL)-Zholl Parcel. L'!:, :;110\\,11 in E:\hibit B. Thc avenues and streets dedicated 011 the Plat. 

indlldil~~ SE 6-1 1
1\ Slrcc:l. de' not in..:lude properly tr3\"cI:>cd b) the BNSF R:ght of Way The 

:\\11-:NDED CO\t1PIAIN j" FOR DECL.\RJ\ rOR Y JUDCiMEN I. 
()L 11:'1" TIl I.E /\~~[) 1:\.lUNCTIO:\ - J GordonDerr" 
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Port retains a Ice interest in the real property that cOll~prises the B'JSF Right of \\'ay. In the 

.!ltL·mati ,·C. the PI'ltlllClilltaills all easemellt over this propt:rt)' 

3.-1. Th~ BNSI: Right or Way contains the BNSF main track and ad.iacent railnHid 

property Th~ Ao-Zhou P~lrecl abms the wl.!srern boundary of the BNSf Right of Way nor:!: 

ami "llllth II!'SE fl-l:h Stn:.:1 a~ ~h(l\VTl in E\.hihil B TIl the north nfSE 64 11' Street. the :\0-

Zhou 1\1I'Cl:I is currently develuped with Plaintiffs' home. Plaintiffs and their prcdlo!cessors 

ha\ l: Illaintained a detached ~ingle-story garage ("(Jarage"), a concret:: driveway. rocker),. and 

11Iht::· i:'lprovement~ within thm portion of the B1\SF Right of Way abutted by Sf: 641
" S:r.::cl 

lor 0\ cr len I ] 0) yea!':;. Plainti rfs also muintall1 ,I concrete drin:\\'a). I'l)ckery and nthc:-

ill1r']()\'\.'I~lcnt~ \vi:hin that ]1orlion of thl.! BNSF RighI or \Va} abutting the Ao-Zholl Parcel 

ll11rtil ofSE 641
" Strccl.' The conlo!rl.!te drh'Io!\'-ay connects to lIazlc\\uod Lane SE. \\hich is t:,c 

only means of access to the Ao-Zhou Parcel. As shown in Exhibit B. the Adversc POs..,cssinn 

[)Isputcd AI ea is approxl111atcly 35-feet cast to west und I 35-fel!L north to somh . 

.:1.5. Plaintiff" and th.:ir prcdcccsso!'s ha\'e openly and ~xclll:;j\ely possL's,;ed and 

us~d till! Adversc p()~scssion Di~pllt~J Arca ()11 an ~lctL1Lll anullninlcrruptcd hasls 1'0: un:: \cl~ 

( ] (I) ~ C~lrs \\ ithnllt thL' rernwision or thl! Porl. BNSF. Wa<;hlllgwn l.an.\. II dlman. (I! !I!l!ir 

.1.6 Plaint:IT'i ar.: mlc)J'mcd an.l bclinl: and thcrt:i()re alll!ge that the G<I![Ig..:: and 

cm c\\ay \-\Cl'l! erected before ]lJ9:!. Plallltlffs anc.! their predec~~sllr!> h~I\C t:sed. C1.'ccssed. 

maintained. and improv;,,'d the property \\ ithin the Adverse Possl!ssion D!splIll!d Area It')]' OWl 

ten (10) years without permission. 

, LllilcdIH·ly. Iheo;c areas of'tlle UN SF RighI ::,1 \Va~ arc rcrcrrl!d 10 as til:: "!\d\'~rsc Po;;o.;CSo.;il'1l 
i)i<:plIh.:d AI ea." 

:\~·1E\,DED CQ\:1PLAINT FOR DECLARATORY .IUDG:VfENT. 
QLlET TII'l.E ,\ND 1\f.lUNCTICJN - 4 GordonDerr 
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continuously posscssed ~lI1d llluilliailicd th~ Garage. dri\'\.!\Hl). rnt:l...~r). and surrounding 

property withiil the.' Adver~e Possession Disputed AlcoJ to tile ex:::lllslon of all other pcrsnn'i. 

me luding the Port and its predecessors. 

~_8 Plaintiffs and t:l~ir predecessors' continuous lise of the ,\d\'.:!rsc Posscssi()11 

DISPUll:d Area for lIver eighte::~n years includes accessing tht.: Garage, maintnining n:getatilln: 

repuil and impw\ ~mcnl or the Garage. driveway and rocker)': and other activiti~s 10 Ihe 

C:..cIU'iIOn of Defendanl and lIs prccb:;.:ssors. 

~,C), During thlS lill1e:: ncithl:r DefendLlI11 nor il ... predece:--'iors_ ha\.I..' llndertakL'l: ~1Il.\' 

lleti, :ties II1consisll:nt v.lth Plaintit'I"s' or their predeccss()r~1 poss:.:ssion or u\\ nership 01" the 

!\d\'erse Possession Disputed Area. 

3.10, Plaintiffs hold fcc titlc to the Adverse Possession Dis;-)lIled Area based upon 

ath':.:rse IKls~ession againsl the Port and its pr~del,;cssors in interest. in the altt.:rnnti\·e. 

Plain: I'(S haH: cxt:nguishcd the Port" S easement within tile Adh:rse P()SSeSSllm J)lspulL'd Arca 

:lI1d lwld lix tille 10 [he Adverse Jl(lsscssion Dlspuled Arca ba:-.ed upon adn:r':ie PllsSL'ssi()l1 

:. 1 I PlainlllTs' a~h cr'ie po<;sessiol1 (,r the ,\dvcrsc i'osse<;<;IOIl Disp:Jtcd Area ha'i 

~xtillgllishcd any e:lS~l1lcnt rights of the Port or any other person or entity within thc Advcrse 

Poss~ssion DisplIlcd Area. 

:; ,I ~ ]-lazlew('loci L.ane ~L ("lla7!cW()od-') I~ a p~I\'ate drl\ e\\'a~ that travcr~es thl..' 

13;\SF Rig.ht or WD.} :lOrth ortl~c Ao-7.hou Parccllo:l point at \\I~i:::h ~hC' dri\cwa) con:lect<; 

\\'llh I (JOII, ,\wnuc <;1: ("PrC':-i~:-il'li\ e l:asemen[ Disput.::d ,\reLI")_ Plai'lldT, Lmd the;;-

"I Ingr~:\s and egl e~s :0 tlte .'\0-7.hou Pal cd I'llr 0\ 1..'1' eighkl!n years, During thi'i time nL'llher 

DdClld,llll. no: Its preJ;,;ccssilIS. ha\'L' underlakL'n any ;)cti\-iti~,~ i'1<:tlllsi:--lL'nl wilh PI:'lIntir:'s' Ilr 

their pnxkcessurs ' lISl! of l-IaL.lc\',(\ud fLlr this purpose. 

A\-1ENDED COMPI.AIl\:T FOR DECL;\I{J\TORY .1Ul)ClrYIEXL 
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3.13. PbimilTs h:1\·c an casement b~ prescription and/or necessity over the concrete 

.... dn w\\ ay and abutting prnpc:-Iy \\. ithin the Advcr'ic Possession Di!>puwd :\ rea and (1VL'r the 

... 

.) Pn!s;.:ripti ve EasL'll1cnt Dispuh::d Ar~:l for ingre')s and egress to their home . 

.t IV. FIRST CLAIM FOR DECLARATORY .JlJDG:\tlENT 

:i 4.1 Plaintiffs hcrehy incorporate all facls and allegation.; sel l(.II"th in the paragraphs 

6 ahMe as if fully set :o:-th herein. 

7 4.2 There is an actual i:lnd prescntly existing cOlllwvcrsy bctween Phdnt; Ir" and 

S Defendant regarding ""hether or not Plaintifr." hold fee title to the Adverse Possession Disputed 

C) :\Ica and whether 01 not Plaintiffs have an casement over and up0n the Prescripti,'c Easement 

10 Disputed Area. 

II 4_3. Plaintin~~' and tbeir predecessors' possession oraH nfthe .-\dverse PosSL'!>sion 

I~ Disputed Area has hcen open <lnd notorJ()~IS. actual ami uninterruptcd_ cxclusive, and hesti Ie 

I:; 

I": 1'0sse:::'iI(111 ;)isput..:d ;\rea has re!:>ulteci in PLtintiIE,- Icc Ll\\l1l'rship orthe .\d\l'J"se Pns~c"''iinn 

IS J)lspllled ;\rl.!a. Plm nil ITs - adwrsl.! po!:>se:;sion of the Ad\'l:rsc PI\s~l:ssion Disputed :\rca ha'i 

I!) 

I! 

17 

I g 
I' 

also resullcc in the cxt1l1gllishment of an) casement or other ri!,:hts of' the Port. or any (\thcr 

.t.4. Pla1l1ttfl,,' and their predcces~l)rs' actual use llfthe cuncretl.! Jrivcway witn:n 

Il) I th ... ,\t!\,.'l!rse Posse:,siu:l D!srlltL'd Area and lise of the Prc:sc.ripti\L· r.a~el11cnl Dic;put;;d ;\r"::1 i~:!', 

2(} bel!n open and llntoricll1s, :l()Slilc. cxclusi\ c a:ld contlllllOtlS 1(lr a pCrINI J11 excc:>:; or kn i : o. 

21 

11 Plaintllfs ba\'1.! an C.1SCmCI1\ by pr.:scriptillll and/0l' nccessity o\'er and upon th.: pavcd l:ri\'ewa~· 

l~ 

--' wIthin the Advcrse J'osses~ion Disputed Area and \.\ithin tne Prc:scnpu\,c E<lscl11cnt Disputed 

2-1 

~5 

~(l 
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4.5. A c1etenmn:.Ilion by the court of tht! respective rights of Plainti ffs and Dercncant 

will pnwidc a linal and conclusi\'e dett:rmination of t!le controversy bctween the parties \\ilh 

regard to tit:c to the real property withil: the AdverSe! Possession Disputed Area and 

Prc<;criptivc Easement Disputed Area. Pursuant to the L:nifbrm Declaratory Judg:-nent Act. 

RC\V eh. 7.24 et seq .. Pb.intifC'i :lre therefore entitled to a dcc\arati()I: that: (I) by \irtuc 01' 

aclvelSC puSSt:S<;illll Plaintii1"s hold rcc titlt: to all ol'thc area within the BNSF Right of Wa~ that 

comprisl.!s the Adn:f sc Possessio:l Disputed Area. including !:1ul not limited to the Garage: Il~ 

"h,)\\o11 in E"hihit B: C~, Pbintitf" hl1\e an e(l<;Cl11cnt by prescription andior necl!ssity over and 

upon thl! area within the BNSF Right of Way thilt eompril>es thc concrete driveway and mcr 

and upon the Prescripti\e Ea~eJ11ent Disputed Area: <lnd, (3) <lny casement or other TIght of the 

I'llrt. or any uther persoll or I!l1litic5. \\ ithin the .\dvcrse PllS"C~C;;I)n Disputed Arca is 

e\.tingUlshcd 

V. CLAIM TO QlllET TITLE--ADVEI-tSE POSSESSION 

5.1. PIJintiffs hCI'l:b) incorporatL' nIl facts and alkgati()ns SCI forth ill the paragl:lphs 

abnn: as if fully set IllJ1h herein. 

5.2. PlaJllti ITs' anJ th::ir preJ~'ccsso:'s' possession of ill) or the AO\'I!!'sc: Pos5essi(,'11l 

53. By \ 1l'lUC or adverse poss~~si(ln PIHfntiJTs arc clltitled to a judgmcnt qlllcting 

tillL':n [hemIC) ai: 11!'the area \\Ilhill the BNSF RighI of \\'ay thut l!ulIlpn<;l.!s the Ad\,l.!rsc 

Poo.;scs"ion DfSPlIll!d ,\rca. incluuing hut not limJled to thl: Ci:.ln.lge. as sho\\n ill E~hibit B. 

\'1. CL:\ll\l TO ()Cll~T TITLE--EASEMENT BY PRESCH.IPTION 
AND/OR NECESSITY 

abo\'e H"; it" fully :;ct IO:lh hcr~lI1. 

AME'\JDED COMPLAINT FOR DECLARATORY .JlJDc;rvll:N r: 
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6.2. Plallltiffc;' and their predecessors' uetual use of tht: eoneretc d:'iveway wn:,in 

1 the Adverse Possession Disputed Area and usc of the Prcscripti\"e Easement Di<;putcd An.:a has 

.., ., bc..:n t'pen and notorious. hosti Ie. continuous for a period in ;:xc(!:-.s uf tcn II (fl :·..:ar<;, and ill th..: 

4 ex;;lus!OI1 o(the Defendants and their pr..:Jt:L't!ssllrs and sUCCt!SSOlS. 

(1.3. rile pun:d c1rJ\'c\\a: \\itt:in th..: Adverse Posscs.;ioll Di~rutcd Ar.:a and the 

6 Prescripti\e Easement Di~pLltt:d Area is the only Illt:un,\ of ingrt:ss and egress to and li'olll th;: 

7 f\o-Zhol/ Parcel. Access across this rollt~ is I1cc~ssary for the proper lise Clnd enjoyment of 

8 Plainlifi's' property. 

9 6.4. Plaintiffs are entitled to a judgmen.t quicting title in thell1 to an caSCIllt!l1t (1\ e:' 

10 LInd upon the art:a \\ithill the HNSF Right of Way that cOl11prist!s the concretc drivt!way and 

I! Ihe Prl.!::;criplivc l~a~":l11cnl D:srllwd :\rca nt!ecssary for ingn:ss and l'gless to th:: Ao-ZhLlll 

12 Parc.:l 

I
, 
-' VII, CLAIM fOR INJlNCTION 

I ·1 7.1. Plal11til'i's hereby incorporate i;!II1~lct'\ and allegations '\t!1 fonh III the paragraph.; 

IS abmc <1'; iffuil) s~1 It'nh herein. 

7.2. As (1\\ ners of Ihe Ad\(!r~c POS":!S:;101l Disputed :\rca by ael\'erst: P()~Sl:~~I(ln. 

17 Plaintirfs [Ire entilled tLl an injunction forev<.:r e:,joining Delcncl~\I~ts from ha\ing oJ)" assL'rling 

I X any rig:;l. till~, C~lale. licn. or illll"J"CSI in or tll the portion or BNSF RighI of Wuy with1l11he 

19 Ad\'~rs~ Possession Disputed .'\rC~I. adn:rs~ 10 I'lall1tJITs. 

23 

73. As ()WlllT~ 01.111 eascment o\cr ,md upon th~ IXl\;:c! driveway wahinlhc 

:\d\ ~r~t' Pll~~..:s..;inll Di:.put<.:J .t\rca anJ Ih~ Pn:~criptl\ l! I":asl:mcnl Dlspuleci :\n.:a nt:ct:s~ar~ 

for i ngrc:;s and t:grt:ss W Ihe Ao-Zhou Parc..:!' Plainl ills :1n.: ~nllllcd to an 1Il.J unction lilll' \ e! 

l:nJlIlnll~g Dl.!lo.:ntlant from ta;"illg an) actioll il1cl'nsish.:nt with Plain~1 ris' cascmcnt ri3ht c.: 

AMENDED CO;V1PL\I:,\T FOR DECL\RA'!'ORY .I Uf)(lMEj\jT, 
VUIET n I'Ll":: .\:'\D IN.ll.'.!C'IIOi'\ . R GordonDerr 



7.4. Plaintiffs are entitled to an injunctIon forc\er enjOIning Defendant tiT.111 <;.::l1ing. 

I L:a~ing. hartering. ali~llating. \)1" otherwise extinguishing PlainllfYs' rights and interests 1!1 thl? 

., 

.J Ad\,;!rs,;: PosscssieJll DIsputed Area or Presl:riptive Eas('·!11l?nt Disputed A:'ea 

-I VIII. PRA YER FOR I~ELlEF 

5 \VII ER [FORE. Plainti frs . .lie 1\0 and Xin Zhou. incli ddually and on behal f of thl'ir 

(, m~lI iti.ll community. ha\ ing aSSl.!rted claims i(lr relief now pray for judgment against Defendant 

7 as follows: 

R 8.1 A declaration that (I) Plaintiffs hold fee title to all of'the area within the BNSI' 

9 Ri~ht (If Way thal ~on~pri<;::s the Adverse Pos~l.!ssiol1 O:sputcd Area. including. but not limll~d 

10 tn the (jara~c. as slll)wn in Exhihit B: (2) PlaintllTs ha\'e an eaSCI1ll!lIt hy rrl.!~criptinn andi0r 

11 11L:t:cssily o\'er and 11;1011 the com:rCle driveway within Advcrse Possession Disputed Area a:,d 

1:: (l\ er Hnli upon tilt: Prescripti\c Eac;cmcnt DispUll.!d Area ncec!>"ar~ ((II' ingn:sc; and egn:ss to the 

1'3 /\O-ZhOl: Pared; and. (3) any eascment right of the Port, llr any other person or entitles. within 

14 the Adn:rse Possession Dispu~ed Area is extinguished. 

15 ~L~. .IUJglII~llt I)uil:tillg ri tic 

1 (1 8.2.1. That titll! tll tilt: portion of'the BNSF Right uf WdY \\ ilhin the ,\d\ ers~ 

17 I'(lSS~SSlOn Disputcd l\n;a hl: I:stabl!shed and quieted ill Pluintiff'i :n fee simple as again~t 

18 Ikf~ndant and ali persons c1.ul11illg IImkr D~klldallt: 

!.j 8.2.2. I hm title te an casement over and UP(11l the cnn~rete dri\L:wa~ \\ithin 

~O ,\ll\ ~rsc Possession Dlspul('d Arca and 0\ cr and upon the PrCSl:ripllW EaSl.!mC11l DI'>putL:d 

~ 1 ,\n.:u be e~tab:i:,hl.!d and qLlil:t~'d in I'I:lintiIT" .1" against Ikl~nd;lIl1 and ,III pl.!rsull~ dailllilll,; 

,,, 
umkr ])clcllClLInt 

,~ - ) 

2-t I 

:-; 3. Injlllll.:lilln. 

2) I: 
26 
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S.).I. Fnrl!\cr ellJoining Dc;i.:nd:.lIlt from having or as<;cning ,my right. lItle. 

cs·atc. lien. or in\l:rcst in Dr to thc portion of B:-\SF Right or Way \'vithin th.! ;\d\·er~c 

I't1sscssion Di~putl.!d .. \rca. :J(:v~rsc to P:uinlitTs: 

8.3.2. Forever enjoining Defendant from taking :.l11y c:ction inconslstcnt with 

Plaintiffs' easement rights: 

H.33. rorever enjoining Defendant from selling. leasing. bartering. alicnating, 

01 othc!'\\ isc extinguishing Plaintiffs' rights lind interests in the Adverse Po~sessiol1 Disputed 

;\ rca and the Pre'\cripl ivc Easement Di"puted Area . 

. \\lorne)s' lees and costs to thc extent aikn ... cd by law: ~l11d. 

X.5. Further I'd iet' as may be just and equitable. 

DATED this (01\ day of February. 20 II. 

By: ..... _t .. ~._ .. .Yb __ _ 
Kcilh-1:\tK.~n. \\iSnl'~~ 5.361 
: \t!Orl1l!Y lor Pl:lIllti Irs 'PetltlUncrs 
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EXHIBIT A 

2 'I his C.D, I-lillmans Lake Washington Garden of Eden Addition to Seattle Division No, 
, 3 comprises th~ following deseriheJ trm:t orland, The (EI:!) cast (llle hal r of tht:: 

3 (~.r::.1/4) northeast one quarter. rhe (l~~;) cast one hulfofthe (S.E.ll.l) southcast one 
~ quarter. The (S. \~.: ,I/~) suuthwest one qt:arter of thl! (S.E. Yo) southeast one quarter and 

LlllS (1) one (2) two and (3) three in Section (29) twenty nine and the (S EY1) southeast 
5 onc qum1cr of the (S.[,1/4) southeast one quarter and Lot (4) four in Section (20'1 
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f, '\(llth of Range {5) five East, Wiilamcttc t\.1~ndian. 
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I', '(cept that portion occupied h:. the \J.P ,R.R right ur \\ a) and count) roads as shown 
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Tb,:~ dimensions of all lots and blocks and the width of all Streets A \ cnucs Boulevards 
DI i \'c\.\'ays and Allcys are as sho\\ n on the face of said ?Iat in leet. 

rhe (I.P,.llnitial Pomt is the (S.E.) sl)uthc-ast curnel of Block 133 on,;: hundred and 
thirly three \\hich is (30) thirty ICct north ane (30) feet west of of' the (S.E ) southcast 
COJ'l1l'r nfthe above descril"'ed Sec, :!9lwcnty nine 
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SUPERIOR COURT OF KING COUNTY, ' .... ASHINGTON 

JIE AO AND XIN ZHOU, 
HUSBAND AND WIFE, 

pl ai nti ffs , 

v. 

PORT OF SEATTLE, A PORT 
DISTRICT OF THE STATE OF 
WASHINGTON, 

Defendants. 

) 
) 
) case ~o.09-2·44773-0 KNT 
) 
) 
) 
) April 22, 2011 
) 
) 
) 
) 
) 
) 

VERBATIM REPORT OF PROCEEDINGS, ORAL DECISION, 

taken before the HONORABLE JAY WHITE, at the Maleng 

Regional Justice Center. 

FOR THE PLAINTIFFs: 

Mr. Kei th I\Iloxon 
Attorney at Law 

FOR TilE DEFENDANTS: 

Mr. John McDowall 
Il,ttorney at Law 

APPEARA"ICES 

JOSEPH T. RICH LING 
OFFICIAL COURT REPORT!:.R 

M~LE~G REGIONAL JUSTICE CENTER 
KENT. WASHINGTON 

1 (On April 22, 2011, with counsel for the 

2 parties present, the following proceedings were had:) 
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4 ORAL DECISION 

5 BY THE COURT: 

6 I a~ sati~ried that the motion properly is 

7 granted. 

8 The Court certainly has some understanding and 

9 empathy with homeowners here. They did acquire, through 

10 the railroad in the past, this one segment. They would 

11 like try to complete and perfect full title to the 

12 property they are currently ~sing. 

13 The Cou rt is pc rs uaded t ha t some of the 

14 railroad crossing cases are distinguishable because 

15 those had to do with a prescriptive use or easement that 

16 the states do have. They do have a role to play there. 

17 It just seems to the court that the whole 

18 purpose of the federal structure, even if railroad 1 ines 

19 are no longer used act Ively for rail road purposes and 

lO dre heirg made available to the publ1c ~or use as 

21 lrails, Lhat there's a clear intention to pre~erve the 

}? ahility, if circumstarces in the future warrant it, to 

23 go baLk dnd reasserl use of the rallroad right-of-way. 

24 In terms of the subject matter, it's pretty 

25 clear that the I·e is express preemption under 49 usc 

1 10501(b). It's up to the Su~face Transportation ~oard, 

2 not this court, to address mdLters of whether rail lines 

3 hdve been abandoned or discantlnued, and certal~ly 

4 whethpr or not there is some sort of viable adverse 

5 possession claim against property that's cor.ceded to ~e 

6 part of the, T guess for a shorthand way of putt1nq it, 

7 part of the federal railroad bdnk. So it's up to them 
Page 2 
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to make that determination. 

Now, I've hedrd conflicting representations by 

counsel whether adverse possession claims have proceeded 

or not proceeded in front of the surface Transportation 

Board. But I still think they are the ones that will 

determine whether or not the subject property is within 

the federal statute seeking to preserve these 

ri ght-of -'Nays. 

I hope that I haven't made any gross 

misstatement here, trying to oversirrplify and extend the 

courtesy of some explanation. of course, if there is a 

review, it's de novo in a~y event. I don't think the 

court's oral remarks are determinative. T think 

basically the Court is relying upon what is before it. 

1 have taken the proposed order from the Port 

and added what appeared to be the missing things, the 

declaration of Mr. ~oxon on the response and the 

supplemental declaration of ~r. ~cDowall, and 1 have 

4 

1 signed the order as presented. 

2 cOUlls~l c.an al so s jgn -j t. The ba i -I i Ft wi 11 

3 provide you with copies. 

4 Mr. Moxon, these are great pictures_ I wi I' 
5 91ve them bac~. I don'= need :0 keep them, and you may 

b have future use For them. 

7 Thank you both for your hard work. 

8 

9 

10 

11 

PROCEED!NGS ADJOURNED 
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CER1lFICATrON 

I. Joseph .. Richling. certify that the 

4 roregoi ng is a correct transcri pt fror.l the record of 

5 proceedings in the above-entitled matter. 

6 

7 

8 

9 

10 

11 Joseph T. Richling 

12 

11 

1-1 

1) 

16 Date 
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EXHIBIT )J 

1-1011_ Jay White 

IN THE Sl}PF:.RIOR COURT OF TIlE STATE OF \V A.SHINGTON 
IN AND FOR KllI\(j COU~TY 

, JlE ;\0 and XIN LI-IOLJ, Husband ilnd Will" 
l) I 

) 

PlailllJlTs, 

v, 

PORT OF SEATTLE_ a pori &,Irlcl or I hI.! SlaI(: 
l)f Washinglon, 

I1di:nclan( 

) No_ 09-2--I477~-O KN r 
) 
) ORDER ON RI~COl\SJl)ERAT10\! 
) REGARDING PORT OF 
) SEATTLE'S MOTIO;-.J TO DISl'vllSS 
~/.PURSU;\NTTOCR 12(b)(I) "-L"~~) 
'l-0llor:/l or. ",( MU'~ WtTtfo\IT p...... ... 

) PI : I BRRB enuLled)] O-J OJ 
) Clerl('s ,~ctl::m f-18qUlred" 

TI-IIS MATTI:.R having come eall:l' bd'orr.: the ('Olli'! upon Dr.:I~lIdall! Port nrSI..'L\ttl~-'; 

\lotlllJl III I)ISl1Ii~s PtlJ'~ualltl() CR 12(h)( I l, and thL' (,,,uri havlIIg r ... '\'lc\\'l.!d thl..' Il..'cllrd~ and 

IiIcs hl!J'l..'in, IIlcludlllg: 

I, f)ell!lldnnl Port or Sl.!altlc 's 1\.-1011011 10 UI~IIIIS .. PUI ~ua1l1 tll CI~ 12t b)( 1 ): 

1. Ikclamrilll1 of John R, \'lc\)(l\\aIL mc\:lllill!!- c:\lllhll:; Iherelo: 

~_ Plallltit'fs' RL'spl1l1, .. e in OppOSilllll1 to Dd'C'ndant Pl'rl nr~~altll",'; t\1llllll11 tL) 

\)i:-.1l1iss PmSllanl to CR 12(h)( I): 

-\. Declaration or KeIl\) \10X011: 

:l, DeJ(.'nd:mt PIll'! oi' Sl:allle'., RL'ply in SllPPllll or \ k,tioli rn l)iSlllls;o; Pllrsllanl rl) (,R 
1~(bJ(I), 

7, Plaintirr.,;, I\lolitil\ f(.lr RI.!r.:l)l1sldcI',lIion <mel D.:d'I1.1lillll Dr Keith \-Io:\(jl!: 

()RI>I-R ON RH (l:-!Sl\lI'RATIU:-J 1:\.(,,\RUIN(i PORT Ul"- SI ,\ In E'';; 
I\\OI"!ONTO\)\Si\IISSl'tjR'lII.\>I'l' ,()c:~ 12(h)(I)-1 6ordonDerr,. 

..I' r:!. _ • I • I' I. _ 

1.,. . I 1. _ -. _ 
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K Defendant Port of Se3£lle's Response to Pia intll"ts' Mutiun for Rl.!collsidcration. 

Declaration of John McDowall. amI DefelHlanl's Appendix of Non-Washington 
Authority; 

!. Defendant Purl of Sl.!atllc· s ;VI(lliol1 10 Di!\llli~s Pur'iuanl 10 CR 12(b)( I) is 

(JR,\NTED and all of PlallllllTs' cl:lllm arc ~lcrcby J))SNlISSI-.D \\'llhllUI pn:Judu.:c. 
~dc2v ~~-+""'( ~Qr~ p~.r\ (1c..\-4(2I'( ""~"" O\lI"l' .. £I 

1 Thc~lIder ort4i3Iili.1~ ~ll\ered un Apnl '!.2. 2011 1:-. superseded by lills orJ~r. t"\"4 
4\)-""'\ ~c.v..q,~ It.-t> "":"'\~.s &;\.-n, ~':"-"""'''"~ .. ~~~""5~' ~ 

II e . l" 

- J 



3 

Ii 

I 
DATED this 23 daynf M~ __ .~oll. 

6 Presented by: 

7 GORDOl\[)mR LLP 

10 

II 

'") 
1_ 

13 

14 

I" 

i6 

.. . , 
I~ 
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2 ! 

By: ,\/I\etth Mowm 
Keith E. Moxon, WSBA It 15361 
Atlumcy for Plallltiffs 

OIWl·R ON RF.CO:-JSIDERATI()\ Ri:li:\IWIMi PORT OF SEATTI E'S 
\tnT10l\ TO DISI\!ISS Pl;RSU":-.J r 'j () (J{ 12(b!( I i - 3 GordonDerr .. 
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EXHIBIT R 

TRAIL USE AGREEMEi''T 

THLS TRAll.. USE AGREE:MENT (this" Agreement") is made liS of December Ig , 2009, by 
and between BNSF Railway Company, a Delaware corporation ("'BNSF'), and King County, 
Washington, a political subdivision and .body corporate a.'ld politic of lite State of Washington 
("County") (each, individually, a "Party'" and, collecth'ely, the "Parties"). 

RECITALS 

WHEREAS, . BNSF is the owner of that certain real estate known as the "Woodinville 
Subdivision", locat.ed in IGng County, Washington, and Snohomish County, Washington (the 
"'Voodinville Subdivision" or "Subdivision") and conducts rail operations over the Subdivision from 
the City ofRentnn, Washington to me City of Snohomish, Washington; and 

WHEREAS, the Port of Seattle ("Port") has negotiated with BNSF a purchase end sale 
agreement pursuant to which the Port intends to acquire the Subdivision, and the County is a pa..-ty to 
those agreements and has contributed to the purchase price for the pUIpose of railbanking a portion of the 
Subdivision; and 

WHEREAS, the Port does not desire to take on any rail operating rC!lponsibiIity with respect to 
the Subdivision, and, accordingly, BNSF· sought abandonment of its rail common carner obligation on 
three segments of the Subdivision, and will transfer its rail operating responsibility on the remainder to a 
short line operator; and 

WHEREAS, the County desires to convert three segments of thc Subdivision to public trail use 
and potentially other public purposes, and, accordingly, the County H:1d BNSF desire to enter into this 
Agreeme[1~ for ~i)banking and for public space pursuant to and in accorda...'lce with 49 C.P.R. 115229 and 
Section g(d) of the National Trails System Act (also known as the "Raiis-to-Trails Act"), j6 U.S.C. 
1247(d) (col1ectively, and as any of the foregoing may hereafter be amended or interpreted by binding 
judicial or administrative authority, tbe "Railbllnldng Legislation"); and 

WHEREAS, the purpose of this Agrcemeut is to deline.:1.te the responsihilities (If each of the 
Parties pursuant to the Railbanking Legislation, as such responsibilities may be appropriately allocated 
during each phase of the development and use of a trail or 01her facilities by the County; and 

WHEREAS, the Parties adclIowJedge that any railbanking, trail use or other public purpose 
proposed by the County, including this Agreement, will be subject to the authuri7.ation and jurisdiction of 
the Surface Transportation Board ("STBn or the "Board''); and 

WHEREAS, the Parties acknowledge that STB authorization has been obtained upon the issuance 
of a Notice of Interim Trail Usc ("'NlTU") for each segment of the Subdivision being abandoned by 
BNSF in accordance with the Board's rules and procedures; and 

WHEREAS, ¢e Panies acknowledge that the County has applied for, obtained and is the holder 
. of the NITUs, and, further, the County acknowledges that, pursuant to the requirements of the 
Railbanking Legislation, freight service may be reactivated on the three ~egments of the Subdivision and 
tt';c County must make the three segments of the' Subdivision available for such reactivation of freight 
service; and 

WHEREAS, subject to the request of the Port or other requests for sCJVice reactivation, the 
Parties intend that the County is also obtaining the right and obligation to permit or effect reactivation, 

.... " ... :;;.:"..;:.; ... -''::,':~ 
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which has been approved by the STB, and pursuant thereto to pennit tbe pe(";on requesting reactivation to 
take such steps as may be required to permit or effect that reactivation; and 

NOW, TIIEREFORE, in considcration of the mutual covenants and agreements contained 
herein. and the County's contribution to the purchase price of :.he Subdivision and other good and valuable 
consideration, the receipt and sufficiency of which arc hereby acknowledged, BNSF and the County agree 
as follows: 

AGREEI\'fENT 

1. RAIL LINES BEING Ro\ll.BANKED 

The scgments of the Subdivision being rail banked are located: (a) between milepost 5 and 
milepost ) 0.6; (b) between milepost 11.25 and milepost 23. 90; and (c) between milepost 0.0 and 
milepost 7.3 of the Redmond Spur (collectively the '~Railbankl::d Segments") A map of the Subdivision 
witl1 an indication of the three Railbanked Segmellts is attached hereto as ExhiIJit B. 

2. RAILBANKING OBUGATIONS 

(a) Unless othel".' .. ise defined in this Agrcemtlnt, terms used herein will have the meanings 
defmed in the Railbanking Legislation. 

(b) For the purposes of mil: Agreement, authorization by the STB of the County's trail use 
will be referred to herein as the "Nrrus". 

(c) Pursuant to 49 C.F.R. 1152.29, the County assumes the following obligations in respect 
to the Railbankcd Segments in accordance with the Statement of Willingness to Assume Financial 
Responsibiiity required as a condition precedent to the issuance of a NJTU (t.lte "SW AFR"), the fonn of 
which is a..'ta.ched to this Agreement as Exhibit A. and otherwise in accordance with the Railbanking 
Legislation: (i) all responsibility [or the management of the Railbanked Segments; (ii) aU responsibility 
for all legalliabilities arising out of or relating to the LratlSfer, use, possession, management, operation or 
control of the Railbanked Seglllents; and (iii) all other obligations arising under the NITUs. the SW AFR. 
and/or the Railbank.ing Legislation as it applies to the Railbanked Se!,'lDents. 

(d) BNSF hereby transfers to the County the right andfor obligation to penn it reactivation of 
the Railbanked Segments for rail service. King County llas obtained authoriz,,1.tion for the transfer of 
BNSFs right to restart rail service from the Surface Transportation Board. 

ee) The Parties agree that this Agreement will constitute prima facie evidence of a valid and 
continuing pm-pose on the part of the County to initiate interim lTd.il use alo:tg the Railbankcd Segments. 

3. TI:RMINA TION OF NITU 

It is the understanding and intent of tile parties that all right and/o\" obligation to permit 
reactivation of the Railbanked Segments for rail service has been transferred by BNSF to County and that 
B}~SF no longer retains any such right or obHga.ticn. If no~"vith!;tanding tb.is the Sl'B receives a requcs! 
from BNSF that rail service be restored on all or portiones) of the Railbanked Segments, the County 
agrees that it will make its interest in the corresponding portiones) of the Railbanked Segments available 
for such restoration and BNSF will'compensate the County for such inlerests and any improvemcnts that 
have been made by the County on the Railbanked Segments at their then fair market value. If (a) the 
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County, after the date of this Agreement, has removed any railroad tracks or any railroad equipment or 
supporting apparatus within the portiones) of the Railbanked Segments being reactivated pursuant to such 
a request by, BNSF, or (b) any equipment or improvements C"Post-Railbanldng r Dstallations") installed 
on the portion(s) of the Railbanked Segments being reactivated pursuant to such a request by B~SF after 
the date of this Agreement would prevent or otherwise impede the restoration of rail service, then BNSF 
will either restore any required railroad infrastructure or remove any Post-RaiIbanking Installations at its 
sole expense, and wiII undertake at its sole expense any work necessary to restore rdiI service on the 
portion(s} of the Railbanked Segments. In the event of a request to reactivate service on any Railbanked 
Segmcnt(s) pursuant to such a request by BNSF and of the receipt of any required approvals by the STB, 
the County will cause the NlTUs to be vacated on the subject Railbanked Segment(s), in whole or in part, 
and will file at the STB any required notice andlor other information as may be necessary at that time. 

4. NOTICES 

Except as otheiWise cxpressly provided in this Agr~ement, all requesl'{, notices, demands, 
authoriz.ations. directions, consents, waivers or other communications required or permitted under this 
Agreement shall be in writing and shall either be: (i) delivered in person, (ii) deposited postage prepaid in 
the certified mails of the United States, return receipt requested, (iii) delivered by a nationally recognized 
overnight or same-day courier seIViee that obtains receipts, or (iv) delivered via facsimile, with 
confirmation of receipt with an original deposited postage prepaid in the first class mails of the United 
States. Such notices shall be addressed to County at: 

or to BKSF at: 

Woodinville Trail t.:se AgI'. 

County 
King County Office of the Ex(!cutive 
701 Fifth Avenue 
Suite 3,210 
Seattle, )VA 98104 
ATTN: Chief of Stnff 

With an additional copy to: 

Office of the KiIlg County Prosecuting Attorney 
Civil Division 
400 King County Courthouse 
516 Third Avenue 
Seattle, W A 98102 
A1TN: Chief Civil Deputy 

BNSF Railway Company 
2500 Lou Menk Drive 
Fort Worth, Texas 76]31 
ATTN: Rick Weioher 
Fax No.: 312-850-5677 

With an additional copy to: 

BNSF Railway Company 
2500 Lou Menk Drive 
Fort Worth, Texas 76131 
At1n: David Rankin 
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. Fax No.: 817-352-2398 

or to such person and at such other addresses as either Party may at any lime or from time to time 
designate for itr;elf by notice in accordance herewith. Each such request, notice, demand, authorization, 
direction, consent, waiver or oth~r document shall be deemed to be delivered to a Party when received at 
its address set forth or designated as above provided.. 

5. GEJ\TERAL TERMS 

(a) Entire Al!Teement. This Agreement, together with any amendments or exhibits, 
constitutes the cnlire agreement between the Parties with respect to the subject matter hereof, and may he 
modified only by a writing executed by the Parties. 

(b) No Third Partv Beneficiaries. Except as otherwise provided in this Agreement, nothing 
contained in this Agre~ent, in a.ny provision or exhibit to this Agreement, or in any agreement or 
provision included in this Agreement by reference, wiU operate or be construed I!S being for the benefit of 
any third person. 

(c) Parties. ~berever used in this Agreement, the terms '"BNSF' and "County" shall be 
construed in the singular or plural as the context may require or admit, and shall include the permiUed 
successors and assigns of such parties. 

(d) Severability. This Agreement is i.1'Itended to be perfonned in accordance With, and only 
to the exient permitted by, all applicable laws, ordinances, rules and regulations. If any tcnn or provision 
of this Agreement or the application thereof to any person or circumstance shall for any reason and to any 
extent be held to be invalid or unenforceable, then such term or provision ~hall be ignored, and to the 
ma.ximum extent possible, this Agreement shall continue in fuU force and effect, bill without giving effect 
to such term or provision. y.' 

(c) Governing La":'"s.._Headings; Rules of Construction. This Agreement shall be governed by 
and construed in accordance with the laws of tbe State of Washington, without reference to the conflicts of 
laws or choi~ of law provisions thereof_ The titles of sections and subsections herein have been inserted as a 
matter of convenience of reference orlly and shall Dot control or affect the meaning or construction of any of 

. the terms or provisions herein. All references herein to the sinI:,'tllar shall include the plura~ and vice versa. 
TIle Parties agree that this Agreement is the result of negotiation by the Parties, each of whom was 
represented by counsel, and thlL'l, this Agreement shaJl DOt be con.rm-ued againr;t the maker thereof. 

(l) No Waiver. Neither the failure of either Party to exercise any power given such Party 
hereunder or to insist upon strict compliance by the other Party with its obligations hereunder, nor any custom 
or practice of the Panics at Yarlance 'with the te...'1ns hereof shall constitute a waiver of either Party's right to 
detnand exact compliance with the tenns hereof. 

(8) Assignability. The County may assign this Agreement at its discretion, sUbje:;t to 
regulatory requirements for transfer of the 'NlfUs. 

(h) Time is of the Essen~Cl: Time is of the essence in tile performance of each Party's 
obiigations under !.his Agreement 

. . 
(i) Incorporation of Exhibits. All exhibits attached to this Agreement will be incorporated 

by this reference and made a part of this At;reement for all purposes. 
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0) Mu!tiple Counterparts. 11115 Agreement may be executed in several counterparts, each of 
which shall be deemed an original, and such counterparts shall constitute one and the same instrument 

(k) Waiver of Trial by Jury, Venue and Personal Jurisdiction. BNSF AND TIffi COUNTY 
HEREBY IRREVOCABLY AND UNCONDmONALL Y WANE ANY A..""ID ALL RIGHT TO TRIAL 
BY -!DRY IN A.loN ACTION. SUIT OR COlJ'1-.'TERCLAJM ARlSIKG IN" CONNECTION 'WITH, OUT 
OF OR OTI-IERW1SE RELATING TO, TInS AGREEM~."NT, King County Superior Court or the Federal 
District Court for the Western District of Washington, both in King County, Washington. shall be the sole 
and exclusive venues for any action or legal proceeding for an alleged breach of any provision of this 
Agreement or any representation, warranty. covenant or agreement herein set forth, or to enforce, protect, 
determine or establish any tenn, covenant or provision of this Agreement or the rights hereunder of either 
Party; and the Parties hereby agree to submit to the persOlialjurisdiction of said courts. 

(I) Relationship. Nothing in this Agreement shall be deemed or construed by the Parties, nor 
by any other person, as creating the relationship of principal and agent or of partnership or of juiui 
venture between the Parties. 

(m) Authorizatiml. BNSF represents and warrants iliat it has obtained all necessary corporate 
approvals authorizing the execution and delivery of this Agreement, and that the execution and delivery 
of this Agreement will not violate the articles of incorporation or bylaws of such corporation, and will not 
constitute a material breach of any contract by which such corporation is bound. The Co~nty represents 
and warrants tbat it has obtained all necessary legislative approvals authorizing the execution and delivery 
of this Agreement, and t~at the execution and delivery of this Agreement will not viola.te the County's 
Cha .... ter or code, and will not constitute a material broach of any contract by whi:h the COWlty is bound. 

(n) !:Hnding Effect. 11lis Agreement shall be binding upon and shall inure to the benefit of the 
Partie'S and their respcctivc heirs, executors, adm~1rators, legal rcpresentatives, successors and assigns. 

[REMi\INDER OF PAGE INTENTIO~ALLY LEFT BLAl\fK.] 
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IN VIfIN"ESS WHEREOF, each of the parties hereto has caused this Agreement to b= executed by 
~ts duly authori7..cd signatory, effective as of the day and year first above written. 

B~SF RAn... WA Y COMP M"{ 

By: 
Name: 12. ... t.\;.. ... ,J. C. w~ ,~~f'" • 

Title: V"LoL.'?r".e..o:,.'I~; 4 ~..,e."''' C Cac...~1-7~1o IA{O'X 

KING COUNTY 

-, . 
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EXHIDITA 
To Trail Use Agreement 

Form ofStalement of Willingness to Assume Financial Responsibility 

Statcmcnt of\Villingness to Assume Financial Responsibility 

In order to establish interim trail use and rail banking under 16 U.S.C. 1247{d) and 49 CFR 1152.29, King 
County. H political subdivision and body coIporate and politic of the State of Washington (Interim Trail 
User) is willing to assume full responsibility for management of, for any legal1iabiIity arising out of the 
transfer or use of (unless the user is immune from liability, in which case it need only indemnify the 
railroad against any potentialliahility), and for the payment of any and all taxes that may be levied or 
assessed against the right-of-way. The property extends from: (1) railroad milepost 5.0 on the 
Woodinville Subdivision near __ (Station Name), to railroad milepost 10.60, near_._ (Station 
name), a distance of 5.6 miles in King County, Washington; (2) railroad milepost 11.25 on the 
Woodinville Subdivision near __ (Station Name), to railroad milepost 23.8, near __ (Station 
name). a distance of . miles in King County. Washington; and (3) railroad milepost 0.0 on the 
Redmond Spur ncar __ {Station Name), to railroad milepost 7.3, near __ (Sta~on name), a 
distance of7.3 miles in King County, Washington. The right-of-way describccl in item (I) is part of a line 
ofraiIroad proposed for abandonment in STB Docket No. AB-6 (Sub-No. 464X). The right-of-way 
descrihed in item (2) is part ofa line of railroad proposed for abandonment in SIB Docket No. AB-6 
(Sub-No. 465X). TIle right-of-way described in item (3) is part ofa line of railroad proposed for 
abandonment in STB Docket No. AB-6 (Sub-No. 463X). 

King County aclr.llcwledges that use of the right-of-way is subject to the user continuing to meet ito; 
responsibilities described abo\'c and subject to possible future ~onS!IUctjon and reactivation oftbe right­
of-way for rai! service. 
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EXHillITB , , 
To Trail Use A2Teernent i ,. 

Map· ofTIrree Railbanked Segments 
(Attached) II ..... 

{ 
...... -
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BNSF Woodinville Subdivision 
(N. RenlOn 10 Snohomish) 

Existing Ran Unes and Regional Trails 

-+-i- 8NSF CDlridar Under SIUdy 
----. OIlIer Regional RaB Lind 

Reglor-al Bllee RoulelilTralls 
MelrOpOlltan Transportation SysteM 

City limits 

o Utb:lln Growth Area 

'""l • 
... " .. J 0: • ............ .; .. 

'. -··Port=-
of Seattle 
"'~"': ... ~t 1:-.. '-:"" 
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2 - 1987 photograph of garage retaining wall and timber crib wall on 
railroad embankment 



3 - 1987 photograph looking south from railroad embankment above Ao-Zhou 
garage area 

- - ---- -l 



4 - View of Hazelwood Lane looking south before rail crossing; bike path 
entrance visible in background 

~ ... . 

5 - View of Hazelwood Lane rail crossing looking west; Lake Washington in 
background 



6 - View of rail corridor looking north from Hazelwood Lane crossing 

7 - View of rail corridor looking south from Hazelwood Lane crossing 



8 - View of rail corridor looking north from a point just west of Hazelwood 
Lane rail crossing 

I. 

9 - View of rail corridor looking north from point just west of Hazelwood Lane 
rail crossing 



10 - View looking south on Hazelwood Lane 

11 - View looking south on Hazelwood Lane (pickup truck at Ao-Zhou 
residence visible at end of Hazelwood Lane) 



12 - View looking north to Hazelwood Lane from adverse possession area 
(Parcel D) 

13 - View looking south to adverse possession area (Parcel D) - showing 
garage, retaining wall, and steep embankment; railroad tracks are on upper 
portion of former BNSF corridor in background 



14 - View looking generally east toward retaining wall, garage, and 
embankment in adverse possession area (Parcel D); railroad tracks are on upper 
portion of former B SF corridor to the left 

15 - View looking south along retaining wall toward east wall ofgarage at 
bottom of railroad corridor embankment 



16 - View looking north toward adverse possession area from Parcel C ­
showing Ao-Zhou residence (left), garage (center), railroad embankment (right), 
and on lawn area of Parcel C (foreground) 

17 - View looking northeast from Parcel C - showing retaining wall and 
railroad embankment 



18 - View looking generally east from Parcel C toward railroad embankment 

19 - View looking south toward Parcel C - showing railroad embankment on 
left 



20 - View looking south from tracks on railroad corridor from a point south of 
the Hazelwood Lane crossing and north of the Ao-Zhou residence 

21 - View looking south and west from tracks on railroad corridor - showing 
pickup truck in adverse possession area (Parcel D) at ground level of Ao-Zhou 
residence 



22 - View looking south and west from tracks on railroad corridor - showing 
top of garage in adverse possession area (Parcel D) 

23 - View looking north and west from tracks on railroad corridor - showing 
top of garage in adverse possession area (Parcel D) 



24 - View looking nOl1h and west fi-om tracks on railroad cOITidor - showing 
garage in adverse possession area (Parcel D) and portion of Parcel C 

25 - View looking northwest from track on railroad con-idor near so uthern 
limit of Parcel C 
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