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Ms. Cynthia . Brown

Chief of the Section of Administration EE HECE!VED .

Olfice of Proceedings

Surtace Transportation Board SEP 19 201
395 17 Street, S.W., Gr o,
Washington. D.C. 20423-0001 SRANSPORTATION BOARD

Re: Dochet No. 1) 35539
Petition lor Declaratory Order - Jie Ao and Xin Zhou

Dear Ms Brown:

nclosed for filing in the aboye-referenced proceeding are the original and ten copies of
Petitioners Ao-Zhou's Petition for a Declaratory Order.

Pursuant to 49 C.I.R. § 1002(e)(2). Petitioners respectiully request a waiver of the
$1.400 filing fee for this Petition. Petitioners have incurred substantial fees in deiending the
jurisdiction of the Washington state court to decide their state property law quiet title action.
The Port of Seattle contends that the STB has jurisdiction to decide these matters of state
property law. FHowever, the Port has not elected to file a Petition with the STB 1o decide this
Jurisdictional issue. 1 the Port had filed this Petition. the filing fee would have been waived
pursuant to 49 C.E.R.§ 1002¢e)(1). Lurther grounds in support of Petitioners” request for a
wuiver ol the filing fee are set forth in the attached Declaration of Keith Moxon, 49 40-43.

As set forth in the attached certificate of service. the Petition. the Declaration ol Keith
NMoxon. and this letter have been served on the Port of Scattle. the only other party of record in

this proceeding.

Please return a date stamped copy of this letter and the cover pages ot the Petition and
Declaration in the enclosed self-addressed. postage-paid envelope.
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Ms. Cynthia I. Brown July 22,2011

Please contact me if vou have any questions regarding this matter.
Sincerely.

GURDONDIRR LLLLP

[ s ek

Keith Moxon
Auomey for Petitioners
Jie Ao and Xin Zhou

KI:Maka
I'nclosures
ee Craig Watson. General Counsel. Port of Scattle (w/enc)
John McDowall. Carney Badley Spellman. Attorney for Port ol Scattle (wienc)
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I. INTRODUCTION

Petitioners Jie Ao and Xin Zhou ("Ao-Zhou™) have vested adverse possession and
preseriptive casement property rights 1o two portions ot a former Burlington Northern Santa Ie
C"BNSIET) rail corridor located east ol Scattle, Washington. The former BNSF rail corridor is
currently owned by the Port of Scattle (the “Port™). Prior 1o the Port’s acquisition of the rail
corridor in December of 2009, Petitioners Ao-Zhou had filed a state property law quict title
action in Washington State Superior Court for King County (o pertect their record title
ownership of these property interests that are vested under Washington law. The Port of Seattle
moved 1o dismiss Ao-Zhou's lawsuit. claiming that all state property law actions involving a 1ail
corridor are preempted by federal law. regardless of whether there is any actual effect on the use
ol the rail corridor. "The Port contends that only the Surface Transportation Board ("STB™) has
exclusive jurisdiction to decide questions of state property law affecting railroad corridors.
regardless of whether the state law action would adversely allect use of the rail corridor.
Petitioners A-Zhou contend that their state property law action is not preempted by federal Taw
The superior court judge determined that the STB should decide the question of federal
preemption. The quiet title action was dismissed “without prejudice™ to allow the parties to
petition the ST to resolve the federal preemption issue.

Petitioners Ao-Zhou request that this Board issue a declaratory order confirming that (1)
this state property law quicet title action is not preempted by federal law because it will not have
any adverse impact on the use of this rail corridor and (2) the dispute regarding the size and
eatent of the Petitioners™ und the Port’s respective property interests in this former rail corridor is
a matter of state property law and should be decided by a Washington State court. not the S1B.

II. FACTUAL BACKGROUND

A. Location of Ao-Zhou Property

Petitioners Ao-Zhou own property cast of Scattle in unincorporated King County on the
shoreline of Lake Washington. See Exhibit A (vicinity map). [ake Washington abuts the Ao-

Zhou Property to the west. /. The former Burlington Northern Santa I'e ("BNSF”) rail corridor
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abuts the Ao-Zhou Property to the cast. See Exhibit B (plat map): Exhibit C (acrial photo of
Ao-Zhou Property). Access to the Ao-Zhou Property is via Hazelwood Lane. a private paved
roadway lving entirely within the former BNSI railroad corridor. See Exhibit D (map of
Hazelwood Lance).

B. Ao-Zhou Record Title Parcels

Petitioners Ao-Zhou have record title to three parcels: Lots 35 and 36 of Block A
("Parcel A7) Lots 1. 2, and 3 in Block B ("Parcel B™), and a parcel 35 feet in width and 113 teet
in length that was lformerly part of the 100-foot BNSH railroad right-of-way until, it was sold by
BNSI in 1998 ("Parcel C7). See Exhibit E (map of Parcels AL B. and C): Exhibit F (Ao-Zhou
2008 deed with record title legal deseription of Ao-Zhou Property ).

“Parcel C™ was originally part of the 100-foot wide former BNSF rail corridor. but this
portion of the rail corridor was sold by BNSI- in 1998 and was acquired by Ao-Zhou's
predecessor in interest in 1999, See Exhibit G (acrial photo depicting location of ~Parcel C7):
Exhibit 11 (1998 BNSI- deed conveying portion of rail corridor. including Parcel C. 1o ANT.
LI.CY. Exhibit 1 (1999 ANT. L1.C deed conveving portion of rail corridor. including ~Parcel C.”
to former owner of Ao-Zhou Property).'

C. Ao-Zhou Adverse Possession Area — “Parcel D

In addition to these three record title parcels, the Ao-Zhou Property includes. based on
adverse possession under Washington law, an additional portion of the former BNSI rail
corridor that is 35 feet in width extending from the north line of “Parcel C™ to the casterly
extension of the north line of “Parcel A7 This portion of the former BNSI rail corridor 1s the

' BNSIE conveyed the western 33 feet of its 100-foot railroud corridor abutting seven waterlront
lots. including the adverse possession area. to AN . LLC in 1998, See Exhibit H (deed):
Exhibit B and Exhibit E (portion of BNST rail corridor abutting waterfront lots 1-7 sold in
1998, depicted as “Parcel C™ and Parcel “F7). In 1999, ANT. LLLC conveyed this 35-foot wide
parcel (abutting lots 1-7) to Steven Hazlerig, a prior owner ol Ao-Zhou's property. See Exhibit
I (deed). Hazlerig sold a portion this 35-foot wide parcel abutting lots 4-7 10 M-l awk
Construction. Inc. in 2000. See Exhibit J (deed). Petitioners purchased the Ao-Zhou Property.
including the 35-wide portion of the rail corridor abutting lots 1-3 (“Parcel C™) in 2008. See
Exhibit F (deed): Exhibits B and G (showing “Parcel “C™ acquired by Petitioners Ao-Zhou in
2008).

o)
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adverse possession area identified as “Parcel D7 on Exhibits B, Exhibit E, and Exhibit G. Title
to ~Parcel D™ was acquired by operation of law following a ten-vear period of adverse
possession under Washington law that was completed in April of 2000, This was during the
ownership of Steven azlerig. a prior owner ol the Ao-Zhou Property from April 25, 1990 to
August 11. 20047

D. Ao-Zhou Prescriptive Easement Area~ “Parcel E”

In addition to the above-deseribed adverse possession arca. the Ao-Zhou Property
includes a prescriptive casement arca lor aceess and utilities. This prescriptive casement area
generally coincides with the paved arca of Hazelwood Lane. a private roadway over a portion of
the tormer BNSY rail corridor that has been used for access and utilitics by the owners of the Ao-
Zhou Property and other waterfront properties to the north of the Ao-Zhou Property for many
vears. ‘Lhis portion of the former BNSF rail corridor is identified as “Parcel E™ on Exhibit D.
The ten-vear period of adverse use to establish prescriptive casement rights under Washington
law was also completed in April of 2000.°

E. Ao-Zhou Property Purchase and State Court Quict Title Action

Petitioners Ao-Zhou purchased the Ao-Zhou Property on November 3. 2008, Exhibit k.
I'hey acquired all of the adverse possession and prescriptive casement property interests of the
tformer owners of this property as allowed under Washington law.' See Exhibits B, I, and G

(maps and acrial photo showing adverse possession arca — “Puarcel D7), Eahibit DD (map showing
o =

Undisputed evidence establishes that for at least the past 20 years Ao-Zhou and their
predecessors in interest used the adverse possession area without permission and without
objection from BNSI* or the Port. See Exhibit K (excerpt from Hazlerig deposition, April 18.
2011)

Undisputed evidence establishes that tor at least the past 20 years Ao-Zhou and the owners of
other waterfront properties in this area used Hazelwood Lane without permission or objection
from BNSF or the Port. See Exhibit K (Hazlerig deposition).

“Where there is privity between successive occupants holding continuously and adversely 1o
the true title holder. the successive periods of occupation may be tacked 1o cach other 1o compute
the required 10-vear period ol adverse holding.™ Rov v. Cunningham, 46 Wn.App. 409, 413-14.
731 P.2d 326 (1986). citing RCW 4.16.020 and 7 Cerrito. Inc v Ryndak, 60 Wn.2d 847, 856.
376 P.2d 328 (1962).

(98]
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prescriptive casement arca -- “Parcel 157). In the tall of 2009. aware of the Port’s proposed
acquisition of the BNSF rail corridor. Ao-Zhou’s attorney contacted BNSI*'s property manager
to explain that Petitioners Ao-Zhou have adverse possession ownership rights and prescriptive
casement rights to portions ol the BNSF rail corridor abutting the Ao-Zhou Property. Moxon
Decl.. 4 22, Attempts to negotiate a stipulated quict title agreement with BNSF 1o avoid
litigation prior to BNSIs conveyance of the BNSF rail corridor to the Port were unsuccessiul.
Id.

Ao-Zhou filed a qutet title action against BNSF in King County Superior Court on
December 11,2009, prior to BNSEs convevance of the rail corridor to the Port.  The purpose of
this quiet title action was to confirm record title ownership ol the adverse possession arca “Parcel
D™ and prescriptive casement rights to “Parcel . See Exhibits B and G (showing adverse
possession area — “Parcel D7) Exhibit D (showing preseriptive casement area “Parcel E7)
‘These ownership and casement rights had become vested by operation of Washington law in
April 0f 2000 at the end of the ten-year period of adverse use under Washington law.*

When BNSF filed a Notice of Exemption with the STB in 2008 under 49 CFR 1152,
Subpart FF (Exempt Abandonments). to abandon the segment of the BNST rail corridor adjacent
1o the Ao-Zhou Property. the rail corridor was already subject to the vested adverse possession

ownership and prescriptive easement rights of’ Ao-Zhou's predecessors.”  BNSIE's Notice of

Steven Hazlerig: the owner of the Av-Zhou Property from April 23, 1990 to August 4. 2004
completed ten years of adverse use of the ady erse possession area and the preseriptive casement
arca in compliance with all requirements of Washington law on April 26. 2000. Exhibit K
(Hazlerig deposition). Ownership of “Parcel D™ and casement rights to “Parcel 1™ passed to
Hazlerig by operation of Washington law at that time. Ao-Zhou's quiet title action is not
required for the purposc of transferring ownership rights to the adverse possession property
(“Parcel D7) or casement rights to the prescriptive casement area (“Parcel E7). These ownership
and casement rights were transferred by operation of law at the end of the ten-year statutory
period. See El Cerrito, Inc v. Rvadak, 60 Wn.2d 847,855,376 P.2d 528 (1962): Mucnch v.
Oxley 90 Wn.2d 637. 644, 384 P.2d 939 (1978). A quiet title action simply confirms tor public
title records the ownership and casement interests that were previously transterred by operation
of law.

® The ST issued a Decision and Notice of Interim Trail Use (*NFLU™) on October 27, 2008.
See S 1B Docket No. AB-6 (Sub-No. 464X). Decision and Notice of Interim Trail Usc or
Abandonment, decided October 27, 2008.
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FExemption and the STB's decision issuing the NITU were filed eight vears after ownership ol
the adverse possession arca had vested by operation of law in Ao-Zhou's predecessors in
interest.  The Port acquired the BNSIF rail corridor on December 18, 2009. almost ten years alier
adverse possession ownership and prescriptive casement rights had vested in Ao-Zhou's
predecessors. See Exhibit L (deed from BNSF (o Port).’

F. Efforts to Resolve Ao-Zhou’s State Court Quiet Title Action

lFor a {ull year after Ao-Zhous quict title action was filed in Washington state court.
counsel for the Port and Ao-Zhou attempted to negotiate a settlement of Ao-Zhou's adverse
possession and prescriptive casement quict title lawsuit. Moxon Decl.. 4 23, In January of 2011.
the Port’s General Counsel recommended a settlement to the Port Commissioners under which
the Port would declare “surplus™ a 25-foot wide portion of the former BNSF rail corridor and
would confirm Ao-Zhou’s ownership of this parcel.* Moxon Decl.. § 24: Exhibit M (transcript
ol portions of January 25, 2011, Port Commission mecting).

Ata Port of Scattle Commission meeting on January 25, 2011, the Port’s General
Counsel testified in support of conveying the adverse possession arca 1o Ao-Zhou and advised
the Port Commission that Ao-Zhou's pending quiet title lawsuit in state court would be
successful if litigated. Moxon Decl.. 923, [le advised the Port Commission that the portion of

the former BNSY rail corridor subject to Ao-Zhou's adverse possession lawsuit “is on a slope

The Port, BNSF and King County cntered into a “*Donation Agreement™ on May 12, 2008.
under which the parties agreed that BNSEF would “donate and convey™ to the Port a segment of
the BNSF rail corridor 18.45 miles in length (from milepost 23.45 in Woodinville south to
milepost 5.0 in Renton), including the portion of the rail corridor adjacent to the Ao-Zhou
Property. Moxon Decl. At the time of this “Donation Agreement™ the rail corridor was subject
to the adverse possession ownership rights and the prescriptive casement rights that had vested in
2000 during the ownership of Ao-Xhou's predecessor in interest. Steven Hazlerig,  Thus, BNST
hud already lost ownership rights to the adverse possession arca and casement rights to the
prescriptive casement arca at the time it entered into the “Donation Agreement.”

In the proposed scttlement. Ao-Zhou agreed to reduce its ownership rights to adverse
possession arca from a width of 35 {eet 1o a width of 25 feet as a compromise o avoid the cost
and delay of proceeding with quiet title litigation in state court. Moxon Decl., § 24.
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and it"s not usclul for any thing ¢lse other than holding up the rail bed.”™ Exhibit M. p.3: Moxon

Decl. Y2

h

[le also stated that “this particular piece of property [the adverse possession area] doesn’t
have any viable use for the corridor.” Moxon Decl., § 25. At the Port Commission hearing. the
Port’s Director of Real Estate also testified and informed the Port Commission that “there are
cight or nine hundred known casements across the corridor.”™ Exhibit M, p.7: Moxon Decl.. §
25. ‘L he Port has never contended that any of these hundreds of casements would interfere with
the present or future usc of the rail corridor. Moxon Decl.  Nor has the Port presented any
evidence that confirming Petitioners™ adverse possession ownership rights or preseriptive
casement rights would interfere with the present or future use of the former BNSF rail corridor.
Moxon Decl., 9 26. 38, 39.

The Port Commission’s first reading of the resolution to proceed with the settlement was
approved by a majority vote on January 25. 2011. Exhibit M, p.7; Moxon Decl.. ¢ 27.
However. shortly therealier, the Port advised Petitioners that the Port would not agree to
scttlement and would oppose Petitioners™ quict title action in King County Superior Court.
Moxon Decl.. 4 27. At this point, Petitioners dismissed BNSFE. the former owner of the rail
corridor. from the state court quict title lawsuit and filed an amended quict title complaint against
the Port on February 10, 2011, Moxon Decl.. § 28; Exhibit N (Ao-Zhou's state court quict title
action against the Port).

The Port filed a motion to dismiss Ao-Zhou's state court quict title action on March 31,
2011. contending that Ao-Zhou's state property law action is preempted by federal law and is

subject to the exclusive jurisdiction ol the STB. Moxon Decl., * 29, The Port’s motion to

Petitioners Ao-Zhou acknowledge that their continued possession and use of the adyerse
possession and prescriptive casement arcas must not impair any lawtul future use of the
remainder of the rail corridor by the Port or its successors. The Port and its successors are
entitled to the benefit of “lateral support” requirecments of’ Washington law, including
maintenance of the retaining wall in the adverse possession area. In addition. Petitioners arc
willing to commit to specific terms in a recorded title document that would confirm the right of
the Port and its successors to usc the remainder of the rail corridor without impairment arising
from the usc of the adverse possession and prescriptive easement arcas.



dismiss failed to present any evidence that Ao-Zhou's state property law quiet title lawsuit would
result in any interference with present or future use of the former BNSI rail corridor. /d.

A hearing on the Port’s motion to dismiss was held on April 22.2011. Moxon Decl..
30. In its oral ruling. the supcrior court judge concluded that the STB is better qualified to make
a determination as to whether Ao-Zhou's quicet title claims are preempted by lederal law: ~But ]
still think they [S T'B] are the ones that will determine whether or not the subject property is
within the federal statue sceking to preserve these right-ol-ways.™ See Exhibit O (transcript of
superior court oral ruling).

At the conclusion of the hearing on the Port’s motion to dismiss. the superior court
entered an order in a form proposed by the Port that purported to dismiss Ao-Zhou's quict title
lawsuit “with prejudice.™ Moxon Decl.. § 31. Ao-Zhou filed a motion for reconsideration.
asserting that a dismissal ~“with prejudice™ would adversely aftect Ao-Zhou's right to file a
petition to the STB 1o determine whether the state property law quict title claims are preempted
by federal law. /d Ao-Zhou pointed out that a dismissal “with prejudice™ would adversely
affect the parties™ rights to initiate S I'B proceedings to decide the federal preemption issue.

The superior court agreed with Ao-Zhou position. granted the motion for reconsideration,
and entered a revised order of dismissal on May 23, 2011. which dismissed Ao-Zhou's quicet title
claims “without prejudice.”™ See Exhibit P (order of dismissal). This revised order presered
Ao-Zhou's (and the Port’s) right to petition the STB to determine whether these quiet title state
law property claims are preempted by federal law.,

1II.  JURISDICTION

‘The STB has discretionary authority under 5 U.S.C. 354(¢) and 49 U.S.C. 721 to issue a
declaratory order to climinate a controversy or remove uncertainty. Petitioners and the Port -
two adjacent landowners with conflicting ownership claims to the rail corridor - dispute whether
Petitioners” state property law quict title claims are preempted by federal law. ‘The federal

preemption issue is a present controversy that is appropriate for determination by the S 1B.



1V.  ISSUES PRESENTED

A. Federal Preemption

Is Petitioners” state property law quiet title action precmpted by federal law under either
(1) the National Trails Systems Act (the ~Trails Act™). codified at 16 U.S.C. § 1241, ¢1 s¢q. or (2)
the Interstate Commerce Commission ‘Termination Act (“ICCTA™), codified at 49 U.S.C. §
10101, er sey ?

B. STB Jurisdiction to Decide State Property Law Quict Title Action

Should Petitioners’ state property law quict title action, if not precmpted by federal Taw.

be decided by a Washington state court?
V. LEGAL AUTHORITY IN SUPPORT OF PETITION

A. Overview

Petitioners Ao-Zhou do not dispute the fact that the STB has issued a Notice of Interim
I'Tail Use ("NITU™) for the 5.6 mile portion of this rail corridor segment abutting the Ao-Zhou
Property." Petitioners also do not dispute that as a result of the NI T'U. the former BNSI railroad
corridor is currently “railbanked™ and is not abandoned. However, as set forth below in Section
13 of the Petition. Ao-Zhou’s adverse possession ownership and prescriptive casement rights

vested and took eftect by operation of law in April of 2000, cight ycars before the STB's

issuance of the NITLU for this rail corridor in 2008.

Petitioners agree that the S'TB has jurisdiction over certain issues regarding this rail
corridor so long as it is not abandoned. Tlowever, as set forth below in Section C of the Petition,
state and federal court decisions and the STB's own decisions conlirm that the STB’s jurisdiction
over this rail corridor is not unlimited. The federal preemption issue presented in this case is
whether the scope of the STB’s jurisdiction extends so far as to prohibit any and all state court
quict title actions to confirm adverse possession ownership and prescriptive casement rights

under state property law, regardless of any adverse effect on railroad or other transportation uses

1" See STB Docket No. AB-6 (Sub-No. 464X), Decision and Notice of Interim I'rail Use or
Abandonment. decided October 27, 2008.
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of a railroad corridor. Based on [ederal and state court case law and STB decisions discussed
below. Petitioners” state property law quict title action is not preecmpted by federal law and
should be decided by a Washington State court.

The jurisdiction of a state court to decide state property law matters is determined by
reviewing the extent of authority granted to the STB by Congress and by reviewing the extent to
which the application of state law (in this case, a quicet title action) would unreasonably interlere
with railroad operations and other transportation uses. There is no cvidence that use of the 33-
foot wide adverse possession arca or the prescriptive easement arca by Ao-Zhou and prior
owners ol the Ao-Zhou Property has ever interlered with use of the rail corridor at any time in
the past. Nor is there any cvidence that the continued use of these arcas will ever contlict with
rail operations or other transportation purposes at any time in the future. A judgment quicting
title in [avor of Ao-Zhou will not prevent, interfere with, or have any adverse eftect on rail
operations or any other transportation uses of this rail line. Theretore, Petitioners™ state property
law quiet title action is not preempted by federal law.

‘The record in this case demonstrates that BNSF considered the western 35 fect of its
railroad corridor abutting the Ao-Zhou Property to be unnecessary for rail operations. In 1998,
BNSI sold off a 35-toot wide portion of the BNSI railroad corridor abutting seven waterfront
lots.” The portion of the railroad corridor sold by BNSI in 1998 (depicied as ~Parcel C™ and
“Parcel I in Exhibits B and G) lies immediately south of the 35-foot adverse possession arca
that is the subject of’ Ao-Zhou™ quiet title action. Petitioners Ao-Zhou own “Parcel C.” “The
property owner to the south of the Ao-Zhou Property owns “Parcel F.° Moxon Decl.. § 34.

BNSI’s sale of this 35-foot wide portion of its 100-foot railroad corridor during the time

of BNSF’s active railroad operations is compelling and undisputed evidence that BNST had no

" BNSI conveyed the western 35 feet ot its 100-1Toot railroad corridor abutting the adverse
possession arca to AN'T. LL.C in 1998. Se¢ Exhibit H. In 1999. ANT, LLC conveved this 35-
foot parcel 1o Steven Hazlerig. a prior owner of Ao-Zhou's property. See Exhibit I. Petitioners
purchased the Ao-Zhou Property in 2008. See Exhibit F. Petitioners Ao-Zhou currently own all
ol the western 35-foot portion of the former BNSF railroad corridor abutting the southern lots 1-
3 of their property. See Exhibit B and Exhibit E.
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interest in using or preserving the western 35 [eet of its railroad corridor in this arca for
transportation or any other uses, cven during the time of BNSF's active rail operations on this
corridor. Moreover, the Port acquired the former BNSF railroad corridor in 2009 without
making any objection regarding the reduced 63-foot width of the rail corridor adjacent to the Ao-
Zhou Property. and the Port has made no objections to date regarding the unsuitability ol the 65-
foot right of way in this location for any and all future uscs of the rail corridor. In lact, the Port’s
General Counsel has testified that the adverse possession arca “doesn’t have any viable use tor
the corridor™ and functions only to provide physical support for the upper portion of the rail
corridor.” Exhibit M. p.3: Moxon Decl.. ¢ 25,

A number of important factual circumstances are undisputed in this case and are offered
for the STB’s consideration in making a legal determination that Ao-Zhou's quiet title action is

not preempted by federal law:

(1) The embankment in the 35-foot wide adverse posscssion area is steeply sloped and
has never been used for railroad operations. See Exhibit Q (survey ol Ao-Zhou
Property showing topography of rail corridor embankment): Appendix A
(photographs of adverse possession and prescriptive easement areas): Moxon Decl..
¢ 35.

(2) A retaining wall. a garage. and a driveway have been located for many vears on the
adverse possession arca. See Appendix A (photographs of adverse possession and
prescriptive casement arcas); Exhibits C and G (acrial photos): Exhibit K
(transcript of Hazlerig deposition); Moxon Decl.. §¢ 32, 36.

(3) The owners of the Ao-Zhou Property and the owners of numerous other private
properties abutting the former BNSF railroad corridor in this immediate vicinity
have used Hazclwood lLane (the prescriptive casement arca) to access their
properties for many vears. without any objection from BNSI that such use
adverscly aftected use of the rail corridor. See Exhibit K (Hazlerig deposition).

(4) The Port is not a party to the Trail Use Agreement setting forth the “railbanking
obligations™ applicable to the 5.6-mile segment of the railroad corridor that is the
subject of Ao-Zhou's quict title action. See Exhibit R (Irail Use Agreement dated
December 18, 2009): Moxon Decl.. € 37.

12 . PR .. . . . .
As set forth in footnote 9. Petitioners Ao-Zhou acknowledge their obligation to protect the
remaining 63-foot wide rail corridor from loss of lateral support or other physical impairment.
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(5) BNSJF and King County. the only two partics (o the Trail Use Agreement applicable
1o this portion of the former BNST railroad corridor. have never claimed that
granting Ao-Zhou’s quict title action would prevent or unrcasonably interfere with
future rail operations or any other future uses of this former rail corridor. See
Exhibit R ('Irail Usc Agreement dated December 18, 2009): Moxon Decl.. § 37.

(6) The Port has never claimed that granting Ao-Zhou's quiet title action would prevent
or unrcasonably interfere with rail operations or any other uses of this rail corridor.
Moxon Decl., 49 20, 38, 39.

‘The facts and law compel a determination by this Board that Ao-Zhou's state property
law quict title action is not preempted by federal law. This Board should enter a decision
granting the Petition and should enter a declaratory order that Ao-Zhou’s quiet title claims under
state property law should be allowed to proceed to trial in Washington state court.”

B. Petitioners’ State Property Law Rights Were Established Prior to the STB's
Railbanking Decision and Prior to the Port’s Acquisition of the Rail Corridor.

Under Washington law, ~[t]itle acquired by an adversc possessor. although not recorded.
is valid and enforceable.™ Gorman v City of Woodinville, 160 Wn.App. 759. 249 P.3d 1040.
1042 (2011). “Once an adverse possessor has fulfilled the conditions of the doctrine. title to the
property vests in his favor.™ fd. ~The adverse possessor need not record or sue to preserve his
rights in the land.™ /d. Washington law is ¢lear that title is acquired by adverse possession upon
passage of the 10-vear period. F1 Cerrito. Inc v. Rynduk. 60 Wn.2d 847. 855.376 P.2d 528
(1962); Muench v Oxley, 90 Wn.2d 637. 644, 5384 P.2d 939 (1978). A quict title action merely
confirms that title to the land has passed to the adverse possessor. Halverson v Cinv of Bellevue,
41 Wn.App 457. 460, 704 P.2d 1232 (1985).

In this case. title to the adverse possession area passed to Ao-Zhou's predecessors in
interest upon completion of the ten-year adverse possession period in April ol 2000. Prescriptive
casement rights to Hazelwood Lane also vested at the same time. Both the adverse possession

ownership rights and the prescriptive casement rights were vested vears before the NI T'U was

I3

This case was scheduled to proceed to trial on June 6. 2011, in King County Superior Court
for the State of Washington. All discovery was completed prior to the order of dismissal except
lor three depositions and the Port’s response to written discovery requests. Moxon Decl.
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issued by the STB in October of 2008 and vears before the Port acquired the rail corridor from
BNSF in December of 2009.

C. Ao-Zhou’s State Property Law Quict Title Action Is Not Precempted by Federal
Law.

I'he Port contends that Congress expressly intended under both the National T rails
Systems Act (the ~Trails Act”). codified at 16 U.S.C. § 1241, ef scq. and the Interstate
Commerce Commission Termination Act ("ICCTA™). codilied at 49 U.S.C. § 10101, ef seq to
grant exclusive jurisdiction to the STB over all ¢laims involsing railroad corridors. The Port
contends that all state property law claims regarding the extent of adverse possession ownership
and prescriptive easement rights under state property law are preempted. regardless of any
adverse effect on use of the rail corridor. No legal authority supports such a broad and erroncous
assertion,

1. Petitioners’ State Property Law Quiet Title Action Is Not Preempted
Under the Trails Act (16 U.S.C. § 1241, ¢f seq.)

Petitioners do not dispute that the lformer BNSF railroad corridor abutting the Ao-Zhou
Property is the subject of an NITU issued by the STB and that this segment is currently
railbanked and is not abandoned. Pctitioners do not challenge the NITU or the ST'Bs
jurisdiction to issue the NI'TU. However, the NITU did not determine BNSTF's ownership rights.
I'he NITU was issued subject to whatever adverse possession ownership and prescriptive
casement rights were vested in adjacent property owners at the time. As this Board has stated.
“the Board's grant ol authority to acquire property is permissive. not mandatory, and cannot be
viewed as conveying property rights to an applicant. as property ownership rights arc determined
by state taw.”™ {llegheny Vallev Railroad Company — Petition for Declaratory Order - William
Fiore. FD 33388. April 25,201 1. fn 4, citing AMFC Transportation LLC — Acquisition Exemption

P&LE Properties Inc., FD 34462, Oct. 20. 2004.

The Trails Act does not cstablish state law property rights and does not confer any

exclusive jurisdiction to the STB with respect (o any of the state law property issuces to be

decided in Ao-Zhou's quiet title action. Petitioners have the right to proceed in state court to
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preserve and protect their state law property interests that were vested belore the rail corridor
was railbanked.

The Port contends that federal court decisions should be broadly interpreted to mean that
the Trails Act preempts Ao-Zhou's state property law quiet title action. However. federal case
law on preemption supports Petitioners” position that state laws and regulations are not
preempted by the Trails Act unless they prevent or unreasonably interfere with use of a rail
corridor." There is no evidence that granting the relief sought in Ao-Zhou’s state property law
quict title action would prevent or interfere with any current or future use of the former BNSFE
rail corridor abutting the Ao-Zhou Property, especially in light of the tact that BNSF previously
sold a 35-foot wide portion of the 100-foot wide former BNSI corridor immediately south of the
adverse possession arca with no adyverse effect on the use of the rail corridor. See Exhibits B
and G (map and acrial photo showing portion of rail corridor sold by BNSIE in 1998 - ~Parcel C™
and “Parcel 7 ): Moxon Decl.. * 39.

‘There is simply no legal authority for the proposition that the Trails Act preempts Ao-
Zhou’s state property law quiet title action. Petitioners Ao-Zhou are not challenging the STBs
authority to establish an interim usce for this former BNSF corridor, and they are not contending
that this rail linc has been abandoned and is therelore beyond the jurisdiction of the STB. Ao-

Zhou's state property law quiet title lawsuit is not a challenge to the Trails Act in any way. shape

" For example In Friends of the Eust Lake Sammamish Trail v City of Sammamish. 361 F.
Supp.2d 1260 (W.D. Wash. 2003). the court specifically agreed that state and local governments
have the right to impose regulations on property within an inactive railroad right of way “to the
entent they do not frustrate the development of a trail on the railbanked right of way.™ /d at
1274, The court [ound that a city land use ordinance and decision requiring consideration of
alternative locations for a proposed trail constituted an unreasonable obstacle to the purposes ol
the ‘Trails Act and was preempted by federal Taw. In reaching this conclusion. the court cited and
agreed with the reasoning of another federal court in Blendu v Friends of the Weiser River Trail.
Inc.. WI.3394426 (D. Idaho 1999) in which the court stated that “the S'T13 has ... clearly
indicated its intention to cede back to state and local governments the right to impose zoning and
safety regulations on the trails so long as those regulations do not interfere with (1) the railroad’s
right to convert the corridor back into a railway at some point in the future and (2) the trail
manager's right and ability to maintain the right-of-way as recreationdl trail in the mterim.”
361 F. Supp.2d at 1274, tn. 11 (emphases in original).
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or form. Moreover, because the Trails Act does not include any grant of jurisdiction to the STB
that would support a claim of federal preemption in this case. the Port’s arguments regarding
lederal preemption based on the Trails Act must be disregarded.

2. Petitioners' State Property Law Quict Title Action Is Not Preempted
Under the ICCTA (49 U.S.C. § 10101, e¢f seq.)

Whether Ao-Zhou's quict title action is preempted by tederal law depends on the scope
of jurisdiction granted to the ST1 in the Interstate Commerce Commission l'ermination Act
("ICCTA™). coditied at 49 U.S.C. § 10101(b), ¢f seq. and the extent and cffect of the asserted
state law or regulation. The STB's jurisdictional authority is set forth in 49 U.S.C. § 10501.
which provides:

The jurisdiction of the [Surface Transportation] Bourd over--

(1) wransporiation by rail carriers, and the remedies provided in this part with
respect to rates. classifications, rules (including car service. interchange, and
other operating rules), practices, roules, services, and facilities of such carriers,
and

(2} the construction, acquisition, operation, abandonment, or discontinuance
of spur, industrial, icam, switching, or side tracks. or fucilities, even if the tracks
are located, or intended to be located. entirely in one Siare,

is exclusive. Except as otherwvise provided in this puart. the remedics provided wider
this purt with respect to regulation of rail transportation are exclusive and preempi
the remedies provided under Federal or State law.

49 U.S.C. § 10301 (b) (emphasis added).

Clearly the S'TB has exclusive jurisdiction over certain matters affecting railroad
operations. ‘| he question in this case is whether the ICCTA preempts Ao-Zhou's state property
law quiet title action and prevents a trial of this action in state court to decide matters of state
property law.

As set forth below., it is well established that determining whether a state property law
action is preempted under the ICCTA depends on whether there is evidence that granting the
reliel sought under state or local law will unreasonably interfere with rail service or other future

transportation uses of the rail corridor. See. ¢.g.. Friends of the East Lake Summamish Trail v
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Ciry of Summamish. 361 I. Supp.2d 1260, 1274 (W.D. Wash. 2005 )(state and local laws apply
1o the extent thev do not frustrate the development of a trail on the railbanked right of way™).

In City of Aubwrn v. United States. 154 F.3d 1025 (9" Cir. 1998). the Ninth Circuit held
that state and local environmental review and land use permit requirements applicable to the
railroad’s Stampede Pass improvement project” were preempted by the ICCTA 1o the extent the
“environmental” permitting regulations™ resulted in conditions where “the carrier is prevented
from constructing, acquiring, operating. abandoning. or discontinuing a [rail| line.” /d at 1031.
No such interference will result [rom Ao-Zhou's state property law quict title action. and no such
effect can be attributed to Ao-Zhou's quiet title action, short of sheer speculation.

‘I he Ninth Circuit’s reasoning in the Citv of Auburn case was cited with approval in a
decision issued by the Court of Appeals for the State of Washington - City of Seattle v.
Burlington Northern Railroad Compuny, 105 Wn.App. 832. 837.22 P.3d 260 (2001). In that
case. Seattle ordinances had been adopted in an attempt to regulate railroad switching operations
within Scattle city limits. The Washington appeals court held that the city’s ordinances were
preempted because they restricted railroad operations and “interfere|d| with the railroad’s ability
to conduct the activity specifically set forth in 49 U.S.C. § 10301(b)(2) [ICCTA].™ fd. a1 837.
The court rcasoned that “under the ICCTA the actions or regulations ol those governments may
not have the effect of foreclosing or restricting the railroad’s ability to conduct its operation or
otherwise unreasonably burden interstate commerce.™ Jd. There is no evidence in this case that
granting the relief sought in Ao-Zhou’s quict title action would have any such adverse elfect on
the activitics specilied in § 10501(b)2) of the ICCTA.

‘The Port will argue that an Arkansas state court decision, Quachita R.R.. Inc v, Circuit
Court of Union County, 361 Ark. 333,206 S.W. 8112 (2005). supports its claim that all state
property law actions based on adverse possession are preempied by federal law. However. the

decision in Quachita R R. was based on specilic evidence presented by the railroad that ~any

¥ The proposed Stampede Pass improvements included the replacement of track sidings and
snow sheds, tunnel improvements, and communications towers. 154 1F.3d at 1028.
15



determination by the circuit court that the |plaintiffs] had acquired title by adverse possession

would etfectively equate 1o a permanent and total cessation of railroad service over the right-ot-

wayv.” [d at 341 (emphasis added). The court reasoned that “only the STB has the authority to
discontinue rail service.™ /d. There is no evidence that Ao-Zhou's state property law quict title
action would result in a cessation of railroad service or any other adverse effect related 1o the use
of the railbanked corridor adjacent to the Ao-Zhou Property. ' BNSF's prior sale of a 33-foot
wide portion of its right of way immediately adjacent to the 35-foot wide adverse possession arca
is irrelutable evidence the adverse possession area is not necessary for continued use of the rail
corridor. Neither BNSF nor the Port has cver claimed to the contrary.

Numerous federal cases support Ao-Zhou's position that this state property law action is
not preempted by federal law. For example. in Island Park, 1.1.C v. CSX Transportation, 359
I7.3d 96 (2d Cir. 2009). plaintifT landowners sought an injunction in federal district court to
enjoin a rail crossing closure order issued by the State of New York to close a rail crossing
determined to be unsafe. The district court ruled that the state’s rail crossing closure order was
preempted by the ICCTA. The Second Circuit reversed, holding that the state’s rail crossing
closure order was not preempted. even though it would allow the rail crossings to remain. lts
reasoning supports Petitioners™ position that their state property law quiet title action is not
preempted by federal law:

ICCTA “preempts all “state laws that may reasonably be said to have the effect of

managing or governing rail transportation. while permitting the continued application of

laws having a more remote or incidental eftect on rail transportation.” ™ ¥ Y

Susquehanna & W. Ry. Corp. v Juckson. 500 F.3d 238. 252 (3d Cir. 2007) (quoting  Flu.
E. Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324, 1331 (11th Cir. 2001)). The

' Other state courts have applied the same “unreasonable interference™ legal standard in holding
that state property law actions without the potential to limit or restrict the use of railroad rights-
ol-way are not preempted. See, e.g.. Home of Economy, 780 N.W. 2d 429 (N.D. 2010)(state
property law claims based on “*public road by prescription™ and ““eascment by prescription™
should be determined by state court and are not preempted by ICCTA. referring to previous
decision remanding the case at 694 N.W. 2d 840, 2005): Wolf'v. Central Oregon & Pucific
Railroad. 230 Or.App 269. 216 P.3d 316 (2009)(rejecting railroad’s federal preemption claims
and deciding landowners™ claims of prescriptive casement rights to allow continued use of a
private rail crossing based on lack of evidence that the grade crossing would impose an
unrcasonable burden on rail transportation).
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pre-cmption inquiry focuses on “the degree to which the challenged regulation burdens
rail transportation.” N }. Susquehanna, 500 FF.3d at 252.

I'he appropriate questions are: what docs the state seck to regulate and doces the proposed
regulation burden rail transportation?

We emphasize that this appeal does not require us to decide whether state regulation of
rail crossings. as a general matter. is pre-empted under ICCTA. Because the limited state
action in this casc does not burden or interfere with rail transportation, it is not pre-
cmpted. See N.Y Susquchanna, 500 I°.3d at 252.

We think it important to emphasize that although [CCTA's pre-emption language is
unquestionably broad. it docs not categorically sweep up all state regulation that touches
upon railroads - interlerence with rail transportation must always be demonstrated.

559 I'.3d at 102-04 (cmphasis added).

‘There is no evidence in the present case that granting the relief sought in Ao-Zhou's state
property law quiet title action would result in any interference with rail transportation or any
other uses of the railbanked corridor adjacent to the Ao-Zhou Property.

PCS Phosphate Co, Inc v Norfolk Southern Corp.. 559 F.3d 212 (4th Cir. 2009) is
another example of a federal appeals court refusing to find that the ICCTA preempts state law
property claims. PCS and the railroad had entered into casement agreements that required
relocation of the rail line to avoid interference with PCS’s mining operations. PCS sued the
railroad for failing to relocate the rail line. The Fourth Circuit refused to tind that the state law
claims were preempted by ICCTA and reasoned that the express preemption clause in
§10301(b)(2) of the ICCTA “focuses specitically on “regulation.”™ The court agreed with the
Eleventh Circuit’s reasoning in Fla. 5. Coast Ryv. Co. v City of W. Palm Beach . 266 .3d 1324,

lﬂ‘\

I o~ oy s e ge e . ..

331 (117 Cir. 2001) that the S1B’s jurisdiction is not unlimited:

Congress narrowly tailored the ICCTA preemption provision to displace only
“regulation.” i.c.. those state laws that may reasonably be said to have the effect of
“managing” or “governing” rail transportation. while permitting the continued application
of laws having a more remote or incidental etfect on rail transportation.

359 IF.3d at 218.



Like the state property law action in PCS Phosphate. Ao-Zhou's quict title action will not
result in managing or governing the former BNSF railroad corridor and is not preempted by
federal law,

I'he Fifth Circuit has also adopted this approach to federal preemption claims —
evaluating the degree of actual interference that would result from the application of state law.

In Franks v. Union Pacific R R.. 593 F.3d 404 (5™ Cir. 2010)(en banc). a landowner sued the
railroad for closing two private rail crossings. The district court dismissed the action based on
lederal preemption under the ICCTA. The Filth Circuit reversed. reasoning that the rail crossing
dispute was a “possessory action” arising under state property laws that “arc not meant to
regulate railroad transportation, though at times they may have an incidental effect on railroad

transportation.” fd. at 411. The court concluded:
For a state court action to be expressly preempted under the ICCTA, it must seck to
regulate the operations of rail transportation. FFranks's possessory action inyokes only
state property laws and is not expressly preempted.
Id. at 413.
I'he Fifth Circuit’s decision in Franks includes an instructive discussion of the federal
preemption doctrine. including an explanation of the “presumption against federal preemption™
articulated by the United States Supreme Court. Portions of this discussion are excerpted below:

In determining the existence and reach of preemption, Congress's purpose is “the
ultimate touchstone™ to use. Medtronic, Inc. v. Lohr, 518 LL.S. 470, 485. 116 S.Ct.
2240. 135 L.EA.2d 700 (1996) (quoting Retail Clerks v Schermerhorn, 375 U.S. 96.
103. 84 S.C1. 219. 11 1.Ed.2d 179 (1963)). Congress can show its purposce in one of
two ways. First, it may “indicate pre-emptive intent through a statute's express
language.”™ Aliriu Group, Inc. v. Good, --- U.S. ---, 129 S.C1. 538. 543, 172 L..1id.2d
398 (2008). However. even when there is an express preemption clause in a statute,
“the question of the substance and scope of Congress' displacement of state law still
remains.” /. Second. Congress may impliedly preempt state law “if the scope of
the statute indicates that Congress intended federal law to occupy the legislative
ficld. or it there is an actual conllict between state and federal law.™ fd ; vee
Friberg, 267 I'.3d at 442,

There is also a presumption that the *historic police powers of the States
|are] not to be superseded by the Federal Act unless that was the clear and
manifest purpose of Congress.” Uliria Group, 129 S.Ct. at 543 (quoting Rice v.
Sunta Fe Elevator Corp . 331 U.S, 218. 230, 67 S.Ct. 1146. 91 1..1:d. 1447 (1947)).
I'he presumption is relevant even when there is an express pre-emption clause.  That
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is becausce “when the text of a pre-emption clause is susceptible of more than
one plausible reading, courts ordinarily ‘accept the reading that disfavors pre-
emption.”” Id (quoting Bates v Dow Agrosciences LLC. 544 U.S. 431, 449. 123
S.Ct1. 1788, 161 L..I:d.2d 687 (2005)). Thus, the presumption operates both to
prevent and to limit preemption.

This court has explained that the presumption against preemption is
applicable to “areas of law traditionally reserved to the states, like police
powers and property law ....” Davis v. Davis. 170 F.3d 475, 481 (3th Cir.1999)
(en banc). More recently and topically. we discussed the presumption against
preemption in another railroad crossing case. New Orleans & Gulf Coust Ry Co. v
Barrois, 533 IF.3d 321 (5th Cir.2008). We found the no-preemption presumption
to apply “with full force to this gencrally applicable state property law, cven if
applied to permit a private, at-grade railroad crossing.”™ Id. at 334.

Franks. 593 F.3d at 407 (emphases added).

There is no legal authority for holding that a state law property action is preempted
by tederal law where there is no evidence of unreasonable interference with the use ol the
rail corridor. Morcover. the adverse possession and prescriptive casement issues at the
heart of Petitioners Ao-Zhou’s quict title action are precisely the type of property law
matters “traditionally reserved 1o the states™ where the presumption against federal

preemption must be applicd.

3. STB Decisions Do Not Support Federal Preemption of Petitioners® State
Property Law Quict Title Action

This Board has a well-cstablished body of precedent requiring consideration of the degree
of actual interference with rail operations that would result from Ao-Zhou's quict title action. As
sct forth below, these STB decisions support the Board's issuance of a declaratory order that
Petitioners” state law property action is not preempted by federal law.

In a recent STB decision. this Board considered a petition liled by a railroad seeking a
declaratory order to resolve a property dispute with an adjacent property owner. Fiore, who
asserted casement and ownership rights (o portions of the railroad right-ot-way. Allegheny
Valley Railroad Company — Petition for Decluratory Order — William Fiore. FD 35388, April
25.2011. Fiore had filed a Pennsylvania state court action to determine “the width and location

of the property rights of Fiore and AVRR."™ This Board tound that these claims involved
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“questions of state property law that are best handled by local state courts™ and denied the
railroad’s claim that Fiore's state law property lawsuit is preempted by federal law.

No STB decision has found a state court action to be preempted in the absence of
evidence that the state court action would prevent or unrcasonably interfere with railroad or other
transportation uses ol a rail corridor, See, e.g.. Lincoln Lumber Co -- Petition for Decluratory
Order - Condemnation of Ruilroad Right-of-Way for a Storm Sewer. STB Finance Docket No.
34913, August 13. 2007 (“Federal preemption can shield railroad property from state eminent
domain law where the eftect of the eminent domain law would have been to prevent or
unrcasonably interfere with railroad operations. ... But neither the court cases. nor Board
precedent, suggest a blanket rule that any condemnation action against railroad property is
impermissible.™); CSX Transportation, Inc  Petition for Declaratory Order. STB Finance
Docket No. 33388 (Sub-No. 101), August 27, 2008 (finding no lederal preemption of New York
state court proceedings to resolve property dispute concerning potential interference with rail
operations due to private development project and declining to give credence to “speculative
statements about future track use that do not appear grounded in the record): MFC
Tramsportation LLC — Acquisition Exemption  P&LE Properties Inc., FD 34462, Oct. 20, 2004
("we find it proper tor the Pennsylvania court 1o resolve the dispute over ownership of the Yard
track assets ... involv[ing| local property law. contract law. and mortgages. which arc for a court
10 answer. not the Board.”

This Petition raises the same issue addressed by this Board noted in Allegheny | alley
Railroad Company — Petition for Decluratory Order — William Fiore, I'D 35388, April 25,
2011(fn 5). That issue is = the determination of the size., location. and nature of the property
interests under state law, which [the railroad] has acquired in the [railroad| right-of-way.™ The
only issues to be decided in Petitioners” state property law quict title claim are “the size, location.
and nature of the property interests under state law.” which are issues properly decided by a

Washington state court, not the STB. /d.



Morcover, any facts that might be presented by the Port regarding potential interference
with future use of the rail corridor would be speculative and would not provide a factual basis for
federal preemption, given the extent of undisputed facts relevant to the ownership and use of
“Parcels C. D, 5. and ™" as depicted in Exhibits B, E, and G. “In deciding whether a
declaratory order proceeding is needed to resolve uncertainty. the Board generally considers the
facts as presented in the petition.™ CSX Transportation. Inc — Petition for Declaratory Order.
STB Finance Docket No. 33388 (Sub-No. 101). August 27. 2008. tn 10. This Board requires
facts to support claims of potential interference with rail operations and will not give credence to
“speculative statements abut {uture track usce that do not appear grounded in the record.™ /d

In this case, the Petition and supporting Declaration provide ample evidence that the
adverse possession arca and the prescriptive casement arca have been used by Petitioners and
their predecessors for over 20 years with no interference with railroad transportation or other
uses of the rail corridor. In addition. the record shows that BNST sold a 35-foot wide portion of
this rail corridor in 1998 to private partics with no impairment to rail operations. Finally, in the
absence of any objection by the Port or any other party regarding the existing 65-foot width of
the remainder of the rail corridor at this location. there is no reasonable basis for any concern that
Petitioners” state court property law quiet title action would prevent or unrcasonably interfere
with railroad or other transportation uses of this rail corridor at any time in the future.

Given the record of undisputed facts showing the history of ownership and use of the
former BNSF rail corridor and adjacent properties and given the absence of evidence of past.
present. or future interference with the use of the rail corridor for rail or other transportation
purposes. there is no lactual basis lor the Port to assert federal preemption.

VL.  FUTURE PROCEEDINGS

Jnder 49 C.F.R. § 1112.1. when it appears that substantially all material issues of lact

can be resolved through submisston of written statements. and efficient disposition of this

proceeding can be accomplished without written testimony,™ the Board may resolve a matter

pursuant to the modified procedures set forth in 49 C.I*.R. § 1112.2. Under such procedures, the
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Board may treat this Petition as Petitioners™ opening statement. the Port’s reply would be due
within 20 days of a decision by the Board confirming use of such modified procedures. and
Petitioners® rebuttal would be due 10 days afier the due date for the Port’s reply. Precedent for
such an alternative procedure to resolve the question of tederal preemption of matters involving
state property law is set forth in the Board's decision in Allegheny Falley Ruilroad Company -
Petition for Declaratory Order. FD 35239, May 12, 2009.

Petitioners request that this Board issue a decision directing usc of the modified
procedures of 49 C.I°.R. Part 1112 to decide this matter and sctting out the schedule for filing
verified statements by all parties.

VIl. CONCLUSION

Based on the facts and legal authority set lorth above, Petitioners Ao-Zhou respectfully
request that the Board commence proceedings under the modified procedure rules at 49 C.1F.R.
Part 1112, and therealier issue a decision that Petitioners” state property law quict title claims are
not preempted by lederal law and that their quiet title action under state property law should be
allowed to proceed to trial in Washington State court.

DATED this 22" day of July. 2011.

GORDONDERR LD

By:

Keith Moxon. WSBA # 15361
Attorneys for Petitioners

Jie Ao and Xin Zhou

[3S)
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1. Keith Moxon. declare as follows:

[ am over 18 vears of age. 1 am not a party to this action. and have personal knowledge
and am competent o testify regarding the facts set forth below.

1. I am the attorney representing Petitioners Jie Ao and Xin Zhou (“Ao-Zhou™) in
submitting this Petition to the Surface Transportation Board (*STB™). I have represented
Petitioners Ao-Zhou since 2009 regarding their adverse possession ownership and prescriptive
casement rights to two portions of the former BNSY rail corridor abutting their three record title
parcels of property in King County. Washington. 1 filed a state court property law quicet title
action in King County Superior Court in the State ol Washington in 2009 on behall of Petitioners
against BNSF. the then-current owner of the rail corridor.

2, Attached hereto as Exhibit A is a true and correct copy of a vicinity map
downloaded [rom the Port of Scattle’s website showing the location of the former BNSF rail
corridor at issuc in this procecding. to which | have added a notation showing the location of
Petitioners™ property.

3. Attached hereto as Exhibit B is a true and correct copy of a portion of"a plat map
downloaded from the King County Department of Assessments™ website showing the \o-Zhou
Property and the former BNSI rail corridor abutting Petitioners” property.

4. Attached hereto as Exhibit C are true and correct copies ol two acrial
photographs (C-1 and C-2) showing the location of the Ao-Zhou Property and the former BNSF
rail corridor abutting their property.

5. Attached hereto as Exhibit D is a true and correct copy of a scaled drawing
prepared by Concept Engineering. Inc. showing the location ol Hazelwood Road. The
prescriptive casement arca is depicted as “Parcel L. The adverse possession arca is depicted as
“Parcel D.7 Both “Parcel D™ and “Parcel 127 are entirely within the 100-Toot wide former BNSF
rail corridor.

0. Attached hereto as Exhibit E is a true and correct copy of a drawing prepared by

Concept Engineering. Inc.. which shows the location of the garage, retaining wall and other
1
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improvements on the various parcels of property relevant to this Petition. “Parcel A™ and “Parcel
B™ (both shaded in blue) and “Parcel C (shaded in green) comprise the Ao-Zhou record title
property. “Parcel D™ (shaded in orange) comprises the adverse possession property. The former
BNSFE rail corridor (shaded in yellow) is located to the cast ol the Ao-Zhou Property.

7. Attached hereto as Kxhibit F is a true and correct copy of a statutory warranty
deed recorded on November 10, 2008. by which Jamal Crawford conveyed “Parcels A, B. und
C” to Petitioners™ Jic Ao and Xin Zhou,

8. Attached hercto as Exhibit G is a truc.and correcet copy of an acrial photograph
showing the location of the adverse possession area ("Parcel D™ - shaded in orange) and the 35-
foot wide portions ol the 100-foot rail corridor sold by BNSI+ in 1998 (~Parcel C™ and “Parcel 117
- shaded in green).

9. Attached hereto as Exhibit H is a true and correct copy of a quitclaim deed
recorded on July 28. 1998. by which BNSF conveyed to AN I. LLC a 35-foot wide portion ol the
BNSI rail corridor. The portion of the rail corridor sold by BNSF in 1998 quitclaim deed is
depicted as “Parcel C and “Parcel ~F” (both shaded in green) in Exhibit B and Exhibit G.

10.  Attached hereto as Exhibit I is a truc and correct copy of a quitclaim deed
recorded on May 18, 1999, by which ANT. L1.C conveyed to Steven Hazlerig a 33-foot wide
portion of the BNSF rail corridor. The portion of the rail corridor conveyed by this quitclaim
deed is depicted as “Parcel C and “Parcel =TI (both shaded in green) in Exhibit B and Exhibit
G.

11.  Attached hereto as Exhibit J is a true and correct copy of a guitclaim deed
recorded on June 7, 2000. by which Steven Hazlerig conveyed to M Hawk Construction a 33-
foot wide parcel formerly part of the BNSF rail corridor. The portion of the rail corridor
conveyed by this quitclaim deed is depicted as “Parcel =17 (shaded in green) in Exhibit B and
Exhibit G. ~Parcel C™ is currently owned by Petitioners Ao-Zhou. “Parcel 7 is currently

owned by the owner of property to the south of the Ao-Zhou Property.
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12.  Attached hereto as Exhibit K is a true and correct copy of a portion of the
deposition of Steven J. Hazlerig taken on Monday. April 18. 2011, in which Mr. Hazlerig
testilied about his use of the adverse possession arca and prescriptive easement arca during his
ownership of the Ao-Zhou Property from April 1990 to August 2004, Relevant portions of this
deposition are highlighted to demonstrate that during the time of Hazlerig's ownership, (1)
Hazlerig used the adverse possession area within the BNSF rail corridor. (2) BNSF did not usc
the adverse possession arca within the BNSF rail corridor. (3) Harlerig used Hazelwood Lane
(the prescriptive casement arca), and (4) BNSF did not use Hazelwood Lane (the prescriptive
casement arca). except for the track crossing arca of Hazelwood [Lanc.

13. Attached hereto as Exhibit L is a true and correct copy of a quitclaim deed
recorded on December 18. 2009, by which BNSIE conveved a portion of the former BNSF rail
corridor that is the subject of this petition 10 the Port of Scattle. The ~Description ol Property™
attached to this deed as Exhibit A has been excerpted to include only the legal desceription of the
portion of the rail corridor relevant 1o Petitioners™ adverse possession ownership and prescriptive
casement property rights.

14.  Attached hereto as Exhibit M is a true and correct copy of a verbatim transcript
of the Port of Scattle Port Commission meeting held on January 25, 2011. which was transcribed
from an audio recording provided by the Port of Scattle.

13. Attached hereto as Exhibit N is a true and correct copy of the “Amended
Complaint for Declaratory Judgment. Quict Title and Injunction™ filed by Petitioners Ao-Zhou in
King County Superior Court against the Port of Seattle on February 10. 2011,

16. Attached hereto as Exhibit O is a true and correct transcript of the oral decision
portion of proceedings before Judge Jay White in King County Superior Court for the State of
Washington on April 22,201 1. in which Judge White explained his reasoning for ruling on the
Port of Seattle’s motion to dismiss Petitioners™ quict title action based on federal preemption and

stated that ~it’s up to them |the STB] to make that determination.™
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17. Attached hereto as Exhibit P is a true and correct copy ol a revised order entered
by King County Superior Court to dismiss Petitioners™ quicet title claim “without prejudice.”
This order was entered at Petitioners™ request to allow further proceedings before the STB.

18.  Attached hercto as Exhibit Q-1 is a truc and correct copy of a survey drawing of
the Ao-Zhou Property prepared by Concept Engineering. Inc. dated September 3. 2009. depicting
the Ao-Zhou Property and showing the location of various improvements within the adverse
possession area. including the garage and retaining wall. and showing the stecp topography of
the embankment on the former BNSF rail corridor.

19. Attached hereto as Exhibit Q-2 is a true and correct copy of the survey drawing
ol the Ao-Zhou Property prepared by Concept Engineering. Inc. dated September 3. 2009,
highlighted to show the waterfront lots of the Ao-Zhou Property (“Parcel A™ and ~Parcel B”
shaded in blue): the parcel conveyed by BNSF in 1998. which is currently owned by Petitioners
Ao-Zhou ("Parcel CT — shaded in green): and the adverse possession arca to which Petitioners
Ao-Zhou have vested ownership rights ("Parce]l D™ - shaded in orange). T'he remainder of the
100-foot wide BNSF corridor is shaded in yellow.

20. Attached hereto as Exhibit R is a true and correct copy of a Trail Use Agreement
entered into between BNSF railroad and King County dated December 18. 2009.

21, Attached hereto as Appendix A are photographs of the Ao-Zhou property and
adjacent properties showing site conditions in 1987 (photographs 1. 2. and 3) and showing
current site conditions (June 2011).

22, In the fall of 2009, [ contacted Tim Sharmon, a Regional Manager at Jones Lang
LaSalle Americas. Inc., a firm providing real estate services for BNSF. to discuss Petitioners®
vested adverse possession ownership and prescriptive casement rights in the rail corridor
abutting the Ao-Zhou property. For several weeks Mr. Sharmon and | exchanged emails in an
cftort to confirm BNSF's acknowledgement of Petitioners”™ property rights and to confirm
BNSIs willingness to exclude the adverse possession arca from the proposed sale of BNSF rail

corridor to the Port of Scattle. Despite significant progress in these discussions. it became
4


file://'/o-Zhou

apparent in early December 2009 that it would not be possible to obtain BNSF's formal
confirmation of Petitioners™ property rights in the rail corridor prior to the sale of the rail corridor
10 the Port of Seattle.

23.  Just prior to the sale of the rail corridor to the Port of Scattle on December 18.
2009, Petitioners filed a quict title action in state court against BNSF and recorded a lis pendens
against the rail corridor property to provide formal notice ol their property rights and the quict
title action.  From that point on. and throughout 2010, I engaged in extensive negotiations with
counsel for the Port of Scattle in an attempt to document a settlement of Petitioners™ quict title
action and to contirm Petitioners™ vested adverse possession and presceriptive casement property
rights. These negotiations resulted in formal scttlement documentation acknowledging
Petitioners™ vested adverse possession and prescriptive easement property rights.

24 In January o' 2011, the Port’s General Counsel presented the formal settlement
proposal to the Port of Seattle Commissioners acknowledging Petitioners™ ownership rights to a
23-1oot wide portion of the former BNSI rail corridor.  Petitioners agreed to this compromise of
Petitioners™ vested 35-foot wide adverse possession rights to avoid the expense and delay of
proceeding with the quict title litigation. A verbatim transcript of the Port Commission meeting
discussing this proposed settlement of Petitioners”™ quict title action is attached as Exhibit M.

23. At the Port Commission meeting on January 235, 2011, the Port’s General Counsel
recommended against litigating Petitioners™ pending quict title lawsuit and stated that the Port
was likely to lose the quiet title litigation. He described the embankment portion of the adverse
possession area as a parcel “on a slope and... not useful for anything else other than holding up
the rail bed.™ He also stated that “this particular picee ol property [the adverse possession area|
doesn’t have any viable use for the corridor.”™ The Port’s Director of Real Estate also testified at
the Port Commission meeting that “there are cight or nine hundred known casements across the
[former BNSF rail| corridor.™

26. In the course of representing Petitioners Ao-Zhou in this matter. [ have reviewed

thousands of pages of title records. correspondence, real estate records. and other documents
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related to Petitioners™ vested adverse possession and presceriptive casement rights in the former
BNSF rail corridor. 1 have also engaged in extensive communications with counsel for the Port
of Scattle regarding Petitioners™ property rights. There is no evidence in the record that the Port.
King County. or BNSF have ever asserted or demonstrated that any of the eight or nine hundred
known casements on the former BNSF rail corridor have the eftect of preventing or interfering
with use of the rail corridor or would do so in the future. In addition, there is no evidence that
the Port, King County. or BNSF have ever asserted or demonstrated that Petitioners™ vested
adverse possession ownership or prescriptive casement rights would prevent or interfere with the
present or future use of the former BNSF rail corridor.

27. Although the Port Commission approved on January 23, 2011, the first reading of
the resolution agreeing to acknow ledge Petitioners™ adverse possession ownership rights. the
Port’s counsel soon therealter advised me that the Port had decided to oppose Petitioners™ quiet
title action in King County Superior Court.

28.  Although the Port and Petitioners had engaged in settlement negotiations
throughout 2010, the original lawsuit against BNSF had not been amended to join the Port of
Scattle as the new property owner. When the Port of Scattle terminated settlement discussions.
Petitioners dismissed BNSI from the quiet title action and joined the Port of Seattle as the
property owner detendant. The amended lawsuit against the Port of Scattle was filed on
FFebruary 10, 2011. and is attached as Exhibit N.

29.  The Port filed a motion to dismiss Pctitioners” state court quict title action on
March 31. 2011, contending that all such state law property actions arce preempted by federal
law, regardless ol the impact on use of the rail corridor. The Port’s motion to dismiss was not
supported by any evidence that Petitioners™ adverse possession ownership or presceriptive
casement rights would prevent or interfere with any present or [uture use of the former rail
corridor.

30. A hearing on the Port’s motion to dismiss was held on April 22.2011. In his oral

ruling. the Superior Court judge concluded that the STB is better qualified to determine whether
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Petitioners™ quict title claims are preempted by federal law. A copy of the court’s oral ruling is
attached as Exhibit O.

31 Initially. the order of dismissal signed by the Superior Court Judge purported to
dismiss the quiet title action “with prejudice.™ Petitioners filed a motion for reconsideration
asserting that a dismissal “with prejudice™ would adversely affect the parties’ right to file a
petition to the STB to decide the federal preemption issue. Petitioners also noted that a dismissal
“with prejudice™ was inconsistent with the Port’s argument that the STB has exclusive
jurisdiction to decide Petitioners™ quiet title action. The court’s original order of dismussal was
modificd to dismiss Petitioners” quiet title action “without prejudice™ in order to allow the STRB
to consider the tederal preemption issue.

32.  The property that is the subject of Petitioners™ quiet title action is situated near the
shoreline of Lake Washington where a number of waterfront residential properties are served by
a private roadway that has been located on the 100-foot rail corridor for more than 20 ycars.
Petitioners™ property is at the southern end of this private roadway and is the only property with a
retaining wall. driveway, garage. and lawn/garden areas located entirely on the former rail
corridor. These improvements have been in place and have been used exclusively by Petitioners
and their predecessors for over 20 years in a manner that meets all requirements under
Washington law for adverse possession ownership.

35, Appendix A contains photographs ol the Ao-Zhou property and adjacent
propertics. Photographs 1. 2, and 3 in Appendix A are photographs that were taken in 1987.
which were provided to Petitioners by the Port in the course of discovery in the Washington state
court quiet title action. Photographs 4 through 25 were taken by me in June of 2011 and depict
the current condition of the Ao-Zhou Property and adjacent propertics, including the tormer
BNSF rail corridor currently owned by the Port.

34.  'The property designated as “Parcel I in Exhibits B and G is a portion of the
100-foot rail corridor sold by BNSF in 1998, which is currently owned by the property owner to

the south of the Ao-Zhou Property.



35. T'he photographs in Appendix A and the survey attached as Exhibits Q-1 and Q-
2 clearly show that the embankment on the rail corridor to the east of the retaining wall and
garage in the adverse possession arca is steeply sloped. There is no evidence that this arca has
ever been used for railroad or other rail corridor purposcs.

36. A retaining wall, garage, driveway. and lawn/garden arcas have been located as
depicted in the Appendix A photographs for over 20 years. These improvements within the
adverse possession arca and on the prescriptive casement arca have been used by the current and
prior owners of the Ao-Zhou Property continuously and to the exclusion of the owner of the rail
corridor tor over 20 vears.

37. I'he Port is not a party to the Trail Use Agreement attached as Exhibit R. which
sets forth “the railbanking obligations™ applicable to the rail corridor adjacent to the Ao-Zhou
Property. This Trail Use Agreement is between King County and BNSF. There is no evidence
that BNSF or King County. the only parties to the I'rail Use Agreement. have ever claimed that
granting the relief sought in Ao-Zhou's quict title action would prevent or interfere with the
current or {uture use of the rail corridor.

38.  There is no evidence that the Port has ever claimed that granting the relief sought
in Ao-Zhou's quicet title action would prevent or unrcasonably interfere with rail operations or
any other current or future use of this rail corridor.

39.  The most compelling evidence confirming that the adverse possession area is not
needed for rail or other uses of the rail corridor is that BNSF sold a 35-foot wide portion of the
100-foot wide rail corridor immediately south of the adverse possession arca in 1998, and there
is no evidence that this narrowing of the remaining rail corridor had any adverse effect on the use
of the rail corridor or would have any adverse effect in the {uture.  In addition. the Port of
Scattle acquired the rail corridor in December of 2009 and has never asserted any objection
regarding the sulficiency of the 63-foot wide rail corridor in the vicinity of the Ao-Zhou Property

for any and all future uses of the rail corridor. See Exhibits B and G.



40.  With respect to the fee for filing the Petition for a Declaratory Order. Petitioners
request that the $1.400 fee be waived for several reasons. First. the Port, not Petitioners, asserted
that Ao-Zhou’s state property law quict title action is preempted by federal law and must be
decided by the STB. not a state court. Petitioners contend that STB decisions and federal and
state court decisions conlirm that (1) matters of state property law are properly decided by state
courts and (2) such lawsuits are not preempted by federal law when there is no evidence of
interference with use of a rail corridor. 1f the Port had filed this Petition to the STB to decide the
federal preemption issuc raised by the Port. the filing fee would have been waived pursuant to 49
C.F.R. § 1002.2(¢c). It is unfair to impose a {iling fee on Petitioners to resolve a federal
preemption issue raised by the Port. and which Petitioners expect will be decided against the
Port.

41. Requiring a $1,400 filing fee in this case would impose an undue and unnecessary
hardship on Petitioners. who are private citizen taxpayers. The Port of Scattle is a tax-supported
public entity with annual operating revenues of’ $350.6 million, based on the Port of Scattle’s
published 2011 budget. The Port™s General Counsel advised the Port Commission at a public
meeting on January 25. 2011, that the Port should resolve Petitioners™ state property law quict
title quict action and stated several times that the Port would lose the litigation if it proceeded to
trial. See Exhibit M. At least one Port Commissioner responded: “The financial cost 1o us |to
litigate the quict title action| is negligible given the size of our overall operating expenses ...~
Exhibit M, page 6. Regrettably, the record demonstrates that the Port’s decision not to resolve
Petitioners™ quiet title action and to require both parties to incur legal fees was contrary (o the
advice and recommendation of'its General Counsel and was based on the Port’s perception that it
can usce its vast public resources to the detriment of private citizens. whose legal fees are not
supported by tax dollars.

42. I'he Port could have filed a Petition with the STB to resolve the federal

preemption issuc that it raised, but it chose not to and imposed that burden on the private citizens
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who had properly pursued state court quiet title litigation to decide matters ol state property law
issues.

43, Waiving the liling fee in this casc is in the best interest of the public because it
will facilitate the resolution ol an issue raised by the Port without imposing a signilicant
financial burden on private citizens.

1 declare under penalty of perjury under the laws of the United States that the foregoing is
truc and correct. 1 certify that [ am qualified and authorized to file this Declaration.

Exccuted on this 22" day of July. 2011.

L VoA

I_\_LTh I-. Moxon /
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CERTIFICA'TE OF SERVICE

1. Amanda Kleiss-Acres. certify that | have this day served copies of the following documents

upon all parties of record in this proceeding, by U.S. Express mail:

b 1D —

attachments:

Letter and Filing Fee Waiver Request:
Petition for Declaratory Order:
Declaration of Keith Moxon in Support of Petition for Declaratory Order with

4. Textual submission submitied on three compact discs.

Chicel of the Section of Administration

Office of Proceedings

Surface Transportation Board
393 57 Street, S.W.
Washington, D.C. 20423-0001

Mr. John R. McDowall
Carncy Badley & Spellman
701 Fiith Avenue. Suite 3600
Scattle. WA 98104-7010

Mr. Craig Watson
General Counsel

Port of Scattle

2711 Alaskan Way
Scattle. WA 98121-1107

v By U.S. Express Mail

By Legal Messenger
By Facsimile
By Lmail

By U.S. Express Mail
By lLegal Messenger
By Facsimile

By Email

By U.S. Express Mail
By Legal Messenger
By Facsimile

By Email

[ certify under penalty of perjury under the laws of the State ol Washington that the

foregoing is true and correct.

FXECUTED at Seattle. Washington on this 22" day of July, 2011.

a— .
Amanda Kleiss-Acres
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Exhibit A

Exhibit B

Exhibit C

Exhibit 1)

Exhibit E

Exhibit F

Exhibit G

Exhibit 11

Exhibit 1

Exhibit J

Exhibit K

Exhibit L

Exhibit M

Exhibit N

E.xhibit O

Vicinity Map downloaded from the Port ol Seattle™s website showing the location
ol the former BNSE rail corridor at issue.

Portion of a Plat Map downloaded from the King County Department off
Assessments” website showmg the Ao-Zhou Property and the former BNSI rail
corridor abutting Petitioners™ property.

I'wo acrial photographs (C-1 and C-2) showing the location of the Av-Zhou
Property and the former BNSF rail corridor abutting Petitioners’ property.

Scaled drawing prepared by Concept Lngineering. Inc. showing the location of
Hazelwood Road - the prescriptive casement arca (“Parcel I57).

Drawing prepared by Conceept Engineering. Inc. showing the location of various
improvements on various parcels of property relevant to this Petition.

Statutory warranty deed recorded on November 100 2008, by which ~Parcels AL B.
and C7 were conveved by deed from Jamal Craw ford to Petitioners.

Acrial photograph showing the approximate location of the adverse possession
arca (“Parcel D7) and the 33-foot wide portion of the rail corridor sold by BNSF
in 1998 (Parcel C and ~Parcel F7).

Quitclaim deed recorded on July 28, 1998, by which BNSI conveved to AN'LL
LLC a 353-foot wide portion of the BNSF rail corridor (*Parcel C and ~Parcel

).

Quitclaim deed recorded on May 18, 1999, by which AN'T. LI.C conveyed to
Steve Hizlerig a 35-toot wide portion ol the BNSFE rail corridor (Parcel C and
“Parcel 7).

Quitclaim deed recorded on June 7. 2000, by which Steven Hazlerig conveved to
M IHawk Construction a 33-foot wide parcel lormerly part of the BNSF rail
corridor ("Parcel F7),

Portion of the deposition of Steven 1. Hazlerig taken on Monday. April 18. 2011.

Quitclaim deed recorded on December 18, 2009, by which BNST conveyed to the
Port of Scattle title to the BNSI rail corridor that is the subject of this petition

Copy of a transeript of the Port of Scattle Commission Meeting held on Januars
25,2011,

Amended Complaint for Declaratory Judgment. Quiet Litle and Injunction filed
on February 2. 2011,

Transcript of the oral decision portion of proceedings belore Judge Jay White.
King County Superior Court. on April 22. 2011.



Exhibit P

Exhibit Q-1

Exhibit Q-2

FExhibit R

Appendix A

Revised Order on Reconsideration Regarding Port of Scattle’™s Motion to Dismiss
(Order ol Dismissal “Without Prejudice™). May 23, 2011.

Survey Drawing prepared by Concept Engineering. September 3, 2009.

Survey Drawing prepared by Concept Engineering. September 3. 2009,
highlighted to show “Parcels A. B. C. D.and F.”

Trail Use Agreement, December 18, 2009, between King County and BNSE.

1987 Photographs and June 2011 Photographs.



EXHIBIT A



EXHIBIT A

Pue!Sour Fegonal Counoi

BNSF Woodinville Subdivision
(N. Renton to Snohomish)
Existing Rail Lines and Regional Trails

e | flls B il
Port
of Seattle

=+ BNSF Cormidor Under Study

++++ Other Regional Rail Lines

-~ Regional Bike Routes/Trails
Metropolitan Transportation System

City Limits N .
[ Urban Growth Area Snohomish
l:: 31, 205
f MP 38.25
L ,L_UL&“ L”\__h
3 L
v z. I
|—
al
[P
. L
L oc
L [ L
y §
S
/ ) el =z
e g P 238 5
\ .,’- Winjn{aS—UI}‘T\ . i 4:‘7“ il
- \ e 1
e < f Redimondl .
) ilepost 175 s 3 ‘ ——
i @ LDLI o B, _) :
é ] ot \ZJ\J ok T
|y 1’: : o < : ¢ @ '_';/:'—g \
! [aa) . - Nfedling Trite b
i . o
' J A__—‘
< ) - Lﬁ
o . o -T.'n".‘ - Mlleposn
" } =i Bl =
\ _L Ialand l '
ﬁ,? \ { N ) [Petlttoners (Ao-Zhou) Propertyl
J_J
Kitsap .
. ‘\‘\‘ o _ ‘:‘*
\ King yA

|
—
> PJIG_I‘CE}
1< ",




EXHIBIT B



King County
Department
of Assessment

PORTION OF PLAT MAP F FOR

NW 29-24-05

Sep 09, 2010

EXHIBIT B

0

\\_ Former BNSF

* WATER G750 S
2110 30
— REF, SR, S3/I20 o
31
Z '
(;) i
2 ! . 13 6882% 35 '
0 wty 30450% )
/77 ns N 2140 36
Parcel A ——
1 «;“35
/] 2 (4
Parcel B” | i [
3 2140
e

wty 11171#

14 €7¢6¢
2220 | |2
13
wtr €8504
1ld 49368
270 14

—Z

37Pp7030
t.fo-17-87

™
™
™

arcel D~ &

rcel C

Rail Corridor |




EXHIBIT C



EXHIBIT C
C-1

[l £
Hazewood Lane
crossing of former
BNSF rail corridor

b [nterstate 405

b
g
i
1

|

Former BNSF [IiSeaes
rail corridor '

RO o 2hcu resicence
£ = ‘
BN PE A .Zhou garage

Lake
Washington

:“&mchl);og.iEe




EXHIBIT C
C-2

Lake
Washington

Interstate 405

Former BNSF
rail corridor
-

(mGoogle‘




EXHIBIT D



EXHIBITD
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Map of Adverse Possession Area
(Parcel D)

ASPHALT

BLOCK A
Lor 34 \\

N88'41°27"W
BLOCK A

AS—BUILT
— RAILROAD
CENTERLINE

WAY, -

o
»
——

ROCKERY

8]
C
|

|
I 3

35" AREA OF
ADVERSE
POSSESION

—
.

O TS
L R T

l'-.- s
— g

SE 64TH STREET
(SECOND AVENUE)

7 N8843'21"W t

‘:z‘i'.a.

|
‘28"
w

== M W

v/

I EXISTING
| GARAGE

oy
|

S INE SEC. 20
N.

==

- A
8

-
£ N

N88'43'21"W

aL

WATER LINE
LAKE WASHINGTON 8,/25,/09
GARDEN OF EDEN
DIVISION NO. 3 BLOCK &8 ‘
VoL. 11, PG. 81 Lor 1 ‘

_B

BNSF RAILROAD

111.96'

! ' Former BNSF
i Rail Corridor

NOO'58'28"E

BLOCK B
tors A\

-:E'.j ' . o
N88"43'21"W 75\ . 15 e oe\

ADVERSE POSSESSION EXHIBIT .a(
FOR THE ZHOU RESIDENCE <

POR. GOV. LOT 4, SEC. 20, TWP. 24 N., RNG. S E., WM.

POR. GOV. LOT 1, SEC. 29, TWP. 24 N., RNG. 5 E., WM.

CONCEPT ENGINEERING, INC. DWN. BY DATE JOB NO.
455 Rainier Boulaevara North DBM 12/11/09 29095
lsscguch, Waoshingten 98027

(425) 392-8055 FAX (425) 392-0108 CHKD. BY |scC, SHEE T
' O 1 OF 1

Copyright (©) 2007 Concept Engineerirg, Inc. All r'gnts reserved.
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EXHIBIT F
20081110000744.001

When recorded retum to:

Jesoad XaZhoy 08111000

Bellevue, WA 98006

,838.2p
+880.00  pancess or oy

The Talon Group
Escrow Number: 8-0809-002

STATUTORY-WARRANTY DEED

THE GRANTOR(S) Jamal Crawford, an unmarried individual, on date of acquiring title
for and in consideration of ten dollars and other good and valuable considerahon in hand paid,
conveys, and warranis to Jie Ao and Xin Zhou, lusband and wife the following described real
estate, situated in the County of King, State of Washingfon:

epal description attached hereto and incorporated herein made reference as exhibit "A"

GRANTOR ACKNOWLEDGES THAT TITLE TO THE PROPERTY IS MARKETABLE AT THE TIME OF
THIS CONVEYANCE. THE FOLLOWING SHALL NOT CAUSE THE TITLE TO BE UNMARKETABLE:
RIGHTS, RESERVATIONS, COVENANTS, CONDITIONS, AND RESTRICTIONS, PRESENTLY QF
RECORD AND GENERAL TO THE AREA; EASEMENTS AND ENCROACHMENTS, NOT MATERIALLY
AFFECTING THE VALUE OF OR UNDULY IVTERFERING WITH GRANIEE'S REASONABLE USL OF
THE PROPERTY; AND RESERVED OIL AND/OR MINING RIGHTS

Abbreviated Legal: (Requied if full Icgal noe inserted shove )

8 D Hillinar's 1.k We Garden Eden Add Seattie, Division Mo, 3 ﬁ%ﬁqﬂ[ﬂr
Tax Parcel 3343302140 NSURED BY
; FIDELITY NATIONAL TITLE

Jamal Crawfo

STATEOF Heduy o'y
COUNTY OF \WeSTeHeTTiv

{ cerlify that | kr.ow or have satisfaclory cvidence that Jamal Crawford (is/zre) the persen(s) who sppeared
before me, and said person(s) acknowledped that (hefshe/they) signed this insirument ard scknowledged it
10 be (his/her/therr) Free end voluntary act for the uses and purposes mentionzd in this instrumend..

Dated: \v"b - % @
W=

Notary name printed or typey:
Notary Fublic in and for the Stale of
Residing st

My appointnent expires:

ss.

SHIRLEY BEANS
Notary Putlic-State of New York
No. 01BE6059818
Quatiified In Putnam Coun:
Commission Sxpiras 9/28/20

TPR INNKGIN



20081110000744.0

EXHIBIT "A"
LEGAL DESCRIPTION FOR PROPERTY LOCATED AT 6333 HAZELWOOD LANE SE

LOTS 35 AND 36, BLOCK "A", C. D. HILLMAN'S LAKE WASHINGTON GARDEN OF EDEN ADDITION

Qarcel | TO SEATTLE DIVISION NUMBER 3, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME
p | 110F PLATS, PAGE 81, IN KING COUNTY, WASHINGTON:
TOGETHER WITH SHORELANDS OF THE SECOND CLASS, SITUATE IN FRONT OF, ADJACENT
| TO. OR ABUTTING THEREON; '
g OE%EE*NER WITH LOTS 1, 2, AND 3, BLOCK “B®, C. D. HILLMAN'S LAKE WASHINGTON GARDEN
R [ ADDITION TO SEATTLE DIVISION NUMBER 3, ACCORDING TO THE PLAT THEREOF RECORDED
. L INVOLUME 11 OF PLATS, PAGE 81, IN KING COUNTY, WASHINGTON;
“TOGETHER WITH SECOND CLASS SHORELANDS ADJOINING;
| TOGETHER WITH THE WESTERLY 35,0 FEET OF THE BURLINGTON NORTHERN AND SANTA FE
‘ AILWAY COMPANY'S (FORMERLY NORTHERN PACIEIC RAILWAY COMPANY) 100.0 FOOT WIDE
| RENTON TO WOOOINVILLE, WASHINGTON BRANCH LINE RIGHT OF WAY. BEING 50 0 FEET
| ?aw | WDEONEACH - _
| S(I)DE OF DSAID RAILWAY COMPANY'S RELOCATED MAIN TRACK CENTERLINE, AS NOW
£ | LOCATE

T .| AND CONSTRUCTED UPON, OVER AND ACROSS GOVERNMENT LOT 1 OF SEGTION 29,
| TOWNSHIP 24
NORTH, RANGE 5 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON, LYING
CONTIGUOUS TO AND EASTERLY OF LOTS 1, 2 AND 3, B_OCK "B" OF C. D. HILLMAN'S LAKE
WASHINGTON GARDEN OF EDEN ADDITION TO SEATTLE DIVISION NUMBER 3, ACCORDING TO
THE
PLAT THEREOF RECORDED IN VOLUME 11 OF PLATS, PAGE 81, IN KING COUNTY,
WASHINGTON, '
AND LYING WESTERLY OF A LINE DRAWN PARALLEL WITH AND DISTANT 15.0 FEET
WESTERLY,
AS MEASURED AT RIGHT ANGLES FROM SAID RELOCATED MAIN TRACK CENTERLINE,
BOUNDED ON
THE NORDTH BY THE EASTERLY ZXTENSION OF THE NORTH LINE OF SAID LOT 1, AND
BOUNDE
ON THE SOUTH BY THE EASTERLY EXTENSION OF THE SOUTH LINE OF SAID LOT 3.
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EXHIBIT G

Parcel C

) Srmw Portion of BNSF Corridor
sold by BNSF in 1998

| Parcel F
) S Portion of BNSF Corridor

|

sold by BNSF in 1998

&
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WHEN RECORDED MAIL TO.

ANT, LL.C

4545 Fuller Dnve, Suite 100

Irving, Texas 75038

Attention' Title & Escrow Department

1ISTam-s [@
QUITCLAIM DEED ANr1703 -5

THIS INDENTURE WITNESSETH: That THE BURLINGTON
NORTHERN AND SANTA FE RAILWAY COMPANY, a Delaware corporation,
(formerly Burlington Northem Railroad Company), of 2650 Lou Menk Drive, Fort Worth,
Texas 76131-2830, (“Grantor™), for and in consideration of Ten and No/100 Dollars ($10 00)
and other good and valuable consideration, in hand paid, conveys and quitclaims, without any
covenants of warrunty whatsoever and without recourse to the Grantor, its successors and
assigns, 10 ANT, LLC, a Delaware limited hability company, and its successors and assignees,
whose address is 201 Mission Street, Pacific Gateway Building, San Francisco, California
94105, (“Grantee™), all of Grantor's nght, titlc and interest, if any, in real estate and
mnprovemen:s located m the County of King, State of Wastungton, together with all after
acquired title of Grantor therein, as such real property (“Premises”), 15 more particularly
descnbed as follows

Pant of Governmeri Lot 1 of Section 29, Township 24 North, Range 5 East, W,
M. King County, Washingicn, being more particularly descnbed in Exhibit
“A", consisting of (1) page, attached hereto and made a past hereof

TOGETHER with all tenements, hereditaments and appurtenances, if any, on the
Premises, and any reversions, remainders, rents, issues or profits on the Premises.

SUBJECT, however, to all vahd existing interests of third parties in the Premises,
including but not mited 1o, reservations, nghts of way and other encumbrances of record

001 RTKSY RFCOAL NG GINLY...
;«C)(.'"';!IA‘“ Y POR VALLYTY AND /DR
] i URAL T oLzl 8Y F]
I 9IS -G TILE ISURANCE COMPANY. A

Assessor's Property Pax Parcel Account Numberds) No tax scnial numbers - Raslroad right of way.

€1687986 07/28/98 gas.e8 S720.00

EXHIBIT H



EXCEPTING AND RESERVING unto Grantor, its successors, assignees, lessees
and/or licensees (heremnafler “Grantor”) all coal, oil, gas, casing head gas and all ores and
mincrals of every kind and nature, and all water, underlying the surface of the Premises, except
with no right of entry onto the surface, or above a depth 500 feet below the surfuce, of the
Premiscs

ALSO RESERVING unto Grantor a nonexclusive permanent casement to operate,
maintain, reconsiruct and modify any and all fiber aptic lines, communication lines used by
Grantor, and fac:lities related to such fiber optic lines or communication lines, in the location
where such lines or facilities exist on the date of delivery of this Deed, including related nghts
of ingress and egress, as necessary across the Premises for the sole purpose of operating,
maintaining and, as necessary, reconstructing such lines in the same location as they exist on
January 30, 1998, pravided that all activities of Grantor in the excrcise of rights under this
Paragraph of this Deed shall occur in a manner that minimizes any interfcrence with any
activities or improvements then present on the Premises.

TO HAVE AND TO HOLD the same unto Grantee, and its successors and assignees,
forever.

IN WITNESS WHEREOF, Grantor has caused this Deed 1o be executed by its
authorized representative, and 1ts corporate seal to be affixed hereto as of the 24® day of
February, 1998

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

BY- M
6 Fp gchn el

AL General Director Real Estate

9807281543

Q
2
S

>

e

ATTEST:

'-‘,"“U ‘..

Ass|stant Secretary

BNSF 01000-147 Kenaydaie, WA 2




STATE OF TEXAS §
§ss.
COUNTY OF TARRANT §

On this M day of A{ﬂd __ 1998, before me, the
undersigned, s Notary Public in and for the State of Texas, duly commissioned and swom,
personally appeared D P Schneider and Margaret R. Aclin, to me known to be the General
Director Real Estate and Assistant Secretary, respectively, of THE BURLINGTON
NORTHERN AND SANTA FE RAILWAY COMPANY, the corporation that executed the
foregoing instrument, and acknowledged the said instrument to be the free and voluntary act
and deed of said corporation, for the uses and purposes therein mentioned, and on oath stated
that they are authorized to execute the said instrument and that the seal affixed is the corporate

seal of said corporstion.

Witness my hand and official seal hereto affixed the day and year first ahove written

'_Fh “ﬁ mmwp %
» Jumary 17, 200 éotary Public in and fogthe State of Texas

Residing at  Fort Worth, Texas

My appointment expires: _/=/ 2- ng .

RM APF

9807281543

BNIF 01000- 147 Kennydale, W4 3
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Parcel 01741 (NP)

The Westerly 350 feet of The Burlington Northem and Santa Fe Railway Company's
(formerly Northern Pacific Railway Company) 1000 foot wide Renton to Woodinville,
Washington Branch Line right of way, being 50 0 feet wide on each side of said Radway
Company’s Relocated Main Track centerline, as now lovated and constructed upon, over and
acrass Government Lot 1 of Section 29, Township 24 North, Range 5 East, W. M, King
County, Washington, lying contiguous to and Easterly of Lots 1, 2,3, 4, 5, 6 and 7, Block B
of Lake Washington Shore Lands, according to the recorded plat thereof, and fying Westesly
of a line drawn paralle! with and distant 15.0 feet Westerly, as measured at right angles from
said Relocated Main Track centerline, bounded on the North by the Easterly extension of the

North hine of said Lot 1, and bounded on the South by the Easterly extension of the South line
of said Lot 7.

3

98072818

HNSF 01000 147 Kennydale, WA
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QUITCIAIM DEED .
B
o«
@ THIN INDENTURE WEENFSSETH: That AN LLC 2 Delaware e tdpihin
o company, 261 Misson Sireer. Padlic Gglewas Buiding, San Franeisco Calitorma 9402
[N ¢ Granror 1 dorand i wskdgragon o Tenand Na 100 Dotlars (S1E 001 and other o and P
oL valuabte conaderation. nhagd pad convey s and quitclaims, without any covenants af sarranty
rond whatwnever ond without reourse o the Jrrantan s successorns and assigns o STEVEN L
Ve HAZLERIG, whose address & 6333 "Hazelwond  tare Sk, Bellevue, . Washington 88006
— ¢ Gramee 1 oall & Grantg s neht. e and ipterest of anv. an read estate and improsement
et lataied m the tounns o kene State of Washington fogether with all after acguned nile ot
log Ciranton therany as such real sroperts 1 Prcmpses” 1as mone patiicubar?y desenibad as ol
o
- r"."
Part ot Govermment et 1ol Sedion 244 Townshee 2§ Norh Range 3 7as0 %
MoORse Coante Washongton complets fegal descnption desenibed on page o
1 s Dadubi v consist g o one (1 paste, arachad herdin and made s pon
™ here st
’ SEBJLOT, Bowever gl vabid evsting nleredts irciuding bt ot lumitee L
rasevations rights o way and et encambrances of recend or others ise
TO HAVE AND 1O HOED the samwe unto Grantees, b s be rs and assdens, foreser .
) ~
o

Assesser s Propeess D Barcdd Account Nombet s 2409000
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IN WEENESS WHEREOF, trantor has cainsed thud Deed @ e encenlzd o
autharizcs represertaine oathe 1 Jay \g_\_l R

AV LLC .
a Delaware hmited fiabihts company

&

Chois A Sorenien
\ e President

\VTTESD:

R 1 Wilhelm
Assistant Seeretan

SEATE OF TEXAS Ty
COUNTY OF DATIAS  §

o e ) day el N _[vko;\’_ . L. I pelore we the
tndosigned o N an Pubtic woad for the Stale ol five duls nnrteaeeed g s
Py aene el Chis sorersen and 115 Ralichin 2oome knowp s the Ve Pressdont
v Y st ser s e el ey ol ANLLTO 3 dhare mtdd Dbt worpgr s thae
aectted e fare v malrameet and acbaon o fecd e ol et ameet oow i e and
Coluittarty aod are desd o ser e pam o e ases and parpuses thacin manier e ! o
wonstatal that they e autoaesd Uy eveute the said instineent

Witress my hand i offaal seal u-m' iined thie way ind veas Birst above writen

\
\\ 1

LA B

= . < Lickinson

d 0002 Gl by ey g Notars Public in and for the State of 1o

2 akd MESSIRGD W . . T .
i NOSHIHOLRA | AHLYD Restdiag ar Lort Warth, T:.\.:i )
e Mooennominient expaires August 19, 2060

P01 Aonaas, 196 N
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Name Steven ! Hazéng L et
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' l'" )
STATE OF WASHINGTON  §
nor K e
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tmaes YT das ot A rli_ 18 hetire e personadd appesned
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Notard Pubbc inand ‘or the State of W ashington

" Resntn ol __E{_frdo{} _‘___:F_’_ .
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Parcel 01741 (\P) .

The Westerly 350 fect of Fhe Hurlingt o Seaber ond Seva e Radwes Cumpany s frormerly
Northern Fac.lic Ralway € cmpanya v oot wade Renton to Wondmvides Washiugtan
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Washinglon Iy ing contiguous o and Tastely of Lets 102 3 4 76 and 7; Bloek B e1 Lake
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drawn paralfel wib and zistant 0 feer Wedterly, as measured at nght angles Trom said
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EXHIBIT J
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WHEN RECORDED MAIL TO

70

T

M-Hawk Construction, Inc HocHF Lo 2P 8 00
3248 W Lake Samm Pky, SE 8052
Bellevue, WA 98008 ¥ gg{‘g’gggagy" We

E1757603

uitc Deed oa/oe/zooo 16.95

; thy O £u‘:‘3 38

SALE  §25,000.00 PAGE 091 OF @02
THIS INDENTURE WITNESSETH: That Steven ] Hazlerig, whose address is 6333
Hazelwood Lane SE, Bellevue, WA 98006 ("Grantor"), for and in consideration of Ten
and No/100 Dotlars ($10 00) and other.good and valuable consideration, in hand paid,
conveys and quitclaims, without any covenants or warranty whatsoever and without
recourse to the Grantor, its successors and assigns, to M Hawk Construction, Inc,
whose address is 3248 W Lake Samm Pky, SE, Bellevue, Washington 98008
(“Grantee"), all of Grantor's right, title and interest, if any, n real estate and
improvements located in the County of King, State of Washington, together with all
after acquired title of Grantor therein, s such real property ("Premises' ) 15 more
particularly described as follows

Part of Government Lot 1 of Section '2'9, . Township 24 North Range -
5 East, WM King County, Washington, complete legal description -
described as Exlubit "A", consisting of one (1) page attached hereto

poT A P 215503 4 o Vot

SUBJECT, however to all valid existing interests, including but not limited to,

reservations, nghts of way a_,nd other encumbrances of record, or otherwise

TO HAVE AND TO HOLD tl;c same unto Grantees, his heirs and assigns, forever

lot4Blk B,C,D Hlllmans Lake Washmgto dd of Eden No 3, Vol 11 Page 81
/ Date  2[2%/200U

Signature Steven] Hazleng .

Notary /\cL/’MT/{\///“C/fCM?][( J

Stamp

—_ , \M'ﬁ 40 \.'
./ \.‘.' \O‘I- ","-.'_
— Foi gaveg, 30
w3 T o g
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LTI )
£ 5
4 v’



EXHIBIT "A"

PARCEL 01741 (NP}

The Westerly 35 0 feet of The Burlmgton Northern and Santa Fe Railway Company's
(formerly Northern Pacific Railway Company) 100 0 foot wide Renton to Woodinville
Washington Branch Line nght of way, being 50 0 feet wide on cach side of said Railway
Company's Relocated Main Track centerline, as now located and constructed upon, over
and across Government Lot 1 of Section 29, Téwnship 24 North Range 5 East, W M
King County, Washmgton, lying contiguous to and Easterly of Lots 4, 5,6, and 7,
Block B of Lake Washington Shore Lands, according to the recorded plat thereof, and
lying Westerly of a line drawn parallel with and distant 15 0 feet Westerly, as measured at
right angles from said Relocated Main Track centerline, bounded on the North by the
Easterly extension of the North linc of said Lot 4; and baunded on the South by the

Easterly extension of the South line of sald Lot 7

Together with Lot 4,Blk B, CD Hillmans Lake Waqhmgton Add ol' Eden o 3 Vol 11
Page 81 K

Signature Steven J' Haz.leng Aﬁ/ // % Date 2/ 2‘6[00 .
Notary [3(‘{*..4_4 ] Za.l_’} Z{é/ -

Stamp
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EXHIBIT K
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14

16

17

18
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21

22

23

24

25

SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN THE COUNTY OF KING

JIE AQ and XIN ZHOU, husband and
wife,

Plaintiffs,

)
)
)
)
)
vs. ) No. 09-2-44773-0 KNT
)
THE PORT OF SEATTLE, a port )
district of the stace of )
Washington, )
)
)

Defendant.

DEPOSITION UPON ORAIL EXAMINATION OF

STEVEN J. HAZLERIG

10:00 a.m.
Monday, April 18, 2011
701 - 5th Avenue, #3600
Seattle, Washington

CARMEN L. LUNDY, CCR #2287, BA, RPR
GRCSHONG-QUAINTANCE COURT REPORTERS
10116 - 36th Avenue Court S.W., Suite 207
Tacoma, Washington 98499
Tacoma (253) 627-7129 * Seattle (206) 838-1282

GROSHONG-QUAINTANCE COURT REPORTERS (253) 627-7129 * (253) 838-1282




STEVEN J. HAZLERIG - April 18, 2011

Page 94 Page 96
1 we bought to the south here. 1 Q. Infact, you didn't buy the property from Lee Nichols --
2 Q. Do you know what lease that was? 2 A. That's correct. I bought it from Dalco Construction.
3 A Well, it's referred to here but I -- you know, I don't 3  And I don't know what the relationship with Dalco
4  know what it is. 4  Construction; I think they repossessed the property from Lee
5 Q. Okay. Do you know if it's in your files? 5 Nichols.
6 A. Idon't think so. 6 Q. Then, there are maps on Exhibit 3; can you locate those?
7 Q. Okay. And do you have any other -- other than Marty,or { 7 A. Yep.
8 his attorney asked you to write this, do you have any 8 Q. You were talking about people who access the property
9 inclination as to why he wrote that letter? 9 kind of on that line between the edge of the railroad
10 A, Well, he was trying to get a little driveway there so he 10 right-of-way and that planting area, correct -- it's
11 could park his car at his house -- or just beyond, just to 11 actually sort of--
12 the north of his car actually, adjacent to Lots 5, 6, and 7. 12 A, Well, it was actually — It was on the railroad
13 I think that was his interest in buying 5, 6, and 7, and 13 driveway. Yeah.
14  getting the 35-foot easement from -- or a purchase from 14 Q. And you said you weren't really concemned about that.
15 ANT LLC so he could construct his driveway -- or his car -- 15 A, Right,
16 park his car -- 16 Q. Except for the security of your vehicle.
17 Q. Okay. Make sense. 17 A. Right.
18 A. -- on part that was beyond Ripley Lane. Ripley Lane is 18 Q. So did you think that allowing people to go across your
19 going all the way up to between Lots 7 and 8. His house was | 19 property was just something you could allow as a neighborly
20 built on Lots 8 and 9. And, basically, he was trying to 20 courtesy; is that your --
21 build a driveway in this area so he could park his car not 21 A. Yeah. Ifeltit had been there that way a long time
22 on Ripley Lane but close to his house. 22 that clearly was a footpath; it went along Lots 1 through 7
23 Q. Gotcha. So when you say "this area,” you're referring 23  and through the carport and next to the planting bed, so...
24  to Exhibit 4 and you're referring to just east of Lots 5, 6, 24 Q. So you didn't think by people stepping on your property,
25 and7? 25 if they walked on any portion of your property, that they
Page 95 Page 97
1 A Yes. And north of Ripley Lane. 1 were making any legal claims against you for that when --
2 Q. Allright. 2 A Well, they weren't --
3 MR. MCDOWALL: Believe it or not, that's all the 3 Q. --as a neighborly courtesy?
4  questions I have for you. Thanks very much for your time, I 4 A, Well, they weren't walking on my property; they were
S appreciate it. 5 walking on the railroad right-of-way.
6 THE WITNESS: Okay. 6 Q. Okay. All right.
7 MR, MOXON: Can I just ask a few follow-up; that 7 A, Yeah.
8 way we went don't have to go through any continuation of the | 8 Q. Okay. All right. You said -- let's look at Exhibit 16
9 dep. 9 real quickly, if you would.
10 THE WITNESS: Sure. Okay. 10 A. Okay.
11 MR. MOXON: T've got to be at Sea-Tac by 1:00, so 11 Q. That's not a signed document, is it?
12 hopefully I can get out of here in time. And thank you very 12 A. No.
13 much for adjusting your schedule. 13 Q. And there's no evidence that that was ever recorded,
14 THE WITNESS: Sure. 14 correct? There's no recording stamp on it.
15 15 MR. MCDOWALL: Object to the form, calls for
16 EXAMINATION 16 speculation.
17 17 A, No, I don't see any indications that the recorder
18 BY MR. MOXON: 18 signed.
19 Q. You were asked about - let me ask you, first of all, to 19 Q. You said you might have -~ or maybe I think you said you
20 look at Exhibit 13, if you could find that in your flle, 20 would have signed this, but let me draw your attention to
21  A. Okay. 21  Paragraph 6, the indemnity language. Would that have been
22 Q. You had had -- there was a reference in that documentto |22 acceptable to you as well?
23  property that you bought from Nichols; do you see that 23 A, Well, actually, now that you mention it, it looks pretty
24 reference? Ithink it's in the second paragraph. 24 similar to the one that I didn't like in the other lease.
25 A. Uh-huh. 25 Q. Okay. There were references in some of the letters that

25 (Pages 94 to 97)

GROSHONG-QUAINTANCE COURT REPORTERS (253) 627-7129 * (253) 838-1282



STEVEN J. HAZLERIG - April 18, 2011

Page 98 Page 100
1  were written to BN about your intent to remodel the carport 1 A. No.
2 and convert it to a garage; is that correct? Do you 2 Q. Pardon me?
3 remember? 3 A. No.
4 A. Reference in my letters to the BNSF? 4 Q. Atany time during your ownership, did you sign a lease
5 Q. You, in your letters -- in your attorney’s letters -- we 5 or easement or license or any other access agreement with
6 can dig up the specifics, but was it your impression that 6 BNSF to use Hazelwood Lane?
7 was -- your use of the garage was not known to the railroad |7 A. No.
8 or do you think -- was it your understanding they were aware ll8 Q. Did you use the garage continuously during your
9 of the presence of the garage? 9 ownership of the property?
10 A. Oh, I think they were aware of it. Yeah. 0 A Yes.
11 Q. And when you said that you had no legal access, are you i1 Q. Did BNSF ever use the garage or the garage area at any
12 referring to like a recorded lease or an agreement or a 12 time during your ownership?
13 license of some kind from BN? 13 A. No.
14 A. Yeah, yeah. There was no lease agreement for the 14 Q. Do you think you would have noticed if they would have
15 railroad crossing or any of Hazelwood Lane that I was party 15 made any changes to the property in that area?
16 to. 16 A. Oh, yeah. Absolutely.
17 Q. And looking at Exhibit 5 -- we're almost done here. 17 Q. At any time during your ownership did BNSF give you
18 Exhibit 5 is the 1984 lease with Lee Nichols. 18 permission to use the garage or the property near the
19 A. Well, where did it go? If I'd known I was going to need 19 garage?
20 these again, I would have kept them neater. 20 MR. MCDOWALL: Object to the form.
21 Q. Are they marked -- there it is. 21 A. No.
22  A. Okay. 22 Q. At any time during your ownership did you sign any
23 Q. You had an opportunity to look at that at the time the 23 lease, easement, or license of any kind with BNSF to use the
24 railroad was asking you to enter into the same lease 24 garage or the property near the --
25 agreement, correct? 25 MR. MCDOWALL: Same objection.
Page 99 Page 101
1 A. Well, I'm not sure. I'm not sure when I got this one. 1 A, No.
2 Q. And let me just assume this same language -~ well, let 2 Q. Did you use the pavement in the retaining wall area
3 me draw your attention to Paragraph 12. Was it your 3 continuously during your ownership of the property?
4 impression that Lee Nichols could simply give you or you 4 A, Yes.
5 acquired his rights by virtue of buying that property; was 5 Q. I'm talking about the pavement between Hazelwood Lane
6 that your impression? 6 and--
7 MR. MCDOWALL: Object to the form. Foundation. 7 A. The pavement adjacent to my property essentially.
8 Calls for speculation -- or a legal conclusion. 8 Q. Was there an area south of the garage that you used
9 Q. You can answer. 9  during your ownership of the property?
10 A. Well, no. 10 A. Yeah. There was a planting bed area which was in the
11 Q. Okay. Did Burlington Northern ever consent in writing 11 other half of the Southeast 64th right-of-way which my
12  to you being assigned the rights that Lee Nichols had for 12 ex-wife had planted some plants in.
13 access on — 13 Q. So with respect to the retaining wall area and the area
A. No. 14 south of the garage -- any of that area that's been marked
Q. Okay. Did you use Hazelwood Lane continuously during 15 as the adverse possession area on Exhibit -- I believe it's
your ownership of the property from 1990 to 2001? 16 3 --it's the one -- you can use this copy if you like.
A. Yeah. Itook breaks to sleep and eat and other things 17 That area, the 35-foot wide area that included the garage;
like that, but, yeah. 18 did BNSF ever give you permission of any kind to use any of
Q. To your knowledge, about BNSF ever use Hazelwood Lane afill 19 the area within 35-feet wide adverse possession area?
any time during your ownership? Did you ever observe any 20 A. No.
use of that lane by BNSF? 21 MR, MCDOWALL: Object to the form. Foundation.
A. Not -- the lane up by the railroad crossing but not of 22 Q. And did you sign any lease, easement, license, or other
the lane. 23  access agreement or use agreement with respect to any of
Q. Okay. At any time during your ownership did you BNSF 24 that property?
give you permission to use Hazelwood Lane? 25 A. With the BNSF?

26 (Pages 98 to 101)
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STEVEN J. HAZLERIG - April 18, 2011

Page 102 Page 104
1 Q. With the BNSF. 1 A No
2 A. No. 2 Q. The way you described it.
3 Q. Atany time during your -- 3 A I mean, occasionally a maintenance truck would go on the
4 MR. MCDOWALL: Did he sign one? Was that the 4 tracks and...
5 question? Did you sign one? 5 Q. Okay.
6 MR. MOXON: Yes. 6 MR. MCDOWALL: Thanks very much for your time.
7 MR. MCDOWALL: Okay. 7 (The deposition concluded at 12:39 p.m.)
8 A. No. 8 (Signature was reserved.)
9 BY MR, MOXON (Continuing): 9
10 Q. Did anybody in the neighborhood ever tell you of any use | 10
11  of the property that's subject to this litigation during the 11
12  time of your ownership like what BNSF was down there doing | 12
13  some weeding or repairing the rockery or anything? 13
14 A, No. The only thing I was aware of them doing was mowing | 14
15 from the railroad tracks with the track-mounted mower and 15
16 arms. 16
17 Q. And that's not within the area that's marked as the 17
18 adverse possession? 18
19 A, Well, I don't think they can reach 15 feet from the 19
20 track, but I don't know for sure. 20
21 MR. MOXON: Thank you very much. Nothing further. 21
22 MR. MCDOWALL: Two quick followup. 22
23 THE WITNESS: Sure. 23
24 /l/ 24
25 /I 25
Page 103 Page 105
1 1 CERTIFICATE
2 RESERVED SIGNATURE NQTICE
2 EXAMINATION 3 DATE:  June 28,2011
3 4 TO: Steven Hazlerlg
. 33 Crescent Key
4 BY MR, MCDOWALL: 5 Bellevue, WA 98006
5 Q. Dalco Construction, do you know who the principles were? 6
" 7 Case Name: Jie Ap and Xin Zhou vs. The Port of Seattle
6 A No, Idon. No: 8 Venue/Cause No: King County / 09-2-44773-0 KNT
7 Q. Orwho owned it? 9 Witness/Date Taken: Steven Hazlerig, 4/18/11
8 A. My impression was it was the builder who built the 10 The above-captioned deposition must be read and signed
within 30 days or a statement must be made in writing which
9 house, and Nichols was indebted to him and lost the property 11 Includes the reason for refusal to sign or that signature is
10 in short sale -- or — actually, I don't know if it's waived. Failing to do so will result In signature being deemed
. . . 12 waived and the same filed with the court as is.
11 indebted to him or not but my impression was Dalco built it 13 A X Please call (253) 627-7129 to make arrangements to
12 and when it went up for short sell, Dalco bought it at a come to our office listed below where your deposition transcript
F 14 wili be presented to you to read and sign.
13 bargain then sold it to me. 15 ~ Upon receipt of your E-transcript of the
14 Q. At a healthy profit. deposition, please print a Change of Signature sheet. Please
15 A. Oh, probably. 16 instruct the witness to review the transcnpt, record any changes
! . o on that sheet and then sign and return the Change Sheet to this
16 Q. And you mentioned earlier in an answer to a question by 17  office for filing.
17  Mr. Moxon that you saw BNSF using the area on Hazelwood Lane | 18 Enclosed with your copy of the depostion is a
he tracks wh it crosses the tracks? Change and Signature Sheet. Please instruct the wm:nes to
18  up by the tracks where i @ tracks: 19 review the transcnpl, record any changes and then sign and
19 A. Idon't know if using is the right word but maintaining 2 retum the Change Sheet to this office for filing.
20 them. I know that they put those tubs in at one point. A Enclosed is a courtesy copy of your deposition and
21 Although, I don't know if 1 actually observed them doing it, 21  aChange and Signature Sheet. Please review the transcript,
: record any changes and then sign and return the Change Sheet to
22 but one day they were there and the next day they were (sic) 22 this office for filng, *=Courtesy Copy sent to doctors/experts
23 so.. only when all sides have ordered coples.*™
24 Q. Okay. But did you see them doing anything else, other gi
25  kind of maintenance stuff around the tracks? 25

27 (Pages 102 to 105)
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Cate Takan: 4/18/11
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44:Z, should be “ingohert” not "Englebert”
44-G shduld be “Ingd”, not “Enga”.

46:15 should be “I have noidea ”

73-15 should be “Mosner”, not “Hilisbury (phonst.cj”.

u
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123, "ores” should oe "prose”,

" ’

uy
w

.2, should be "given that | never signed 3 lease.
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EXHIBIT L

CONFORMED COPY
After Recording Relurn To:
Port of Seattle, Legal Depertment
P. O Box 1209 gcggg 1‘11.2“!'08007:7[935
Seatile, WA 58111 12,15,23.9 15 30

Attn: Isabel R. Safora

E2422283

1271872009 15:19
KIgg COUNTY, uA

SALE s12

1]
56.22 PRGE-BR1 OF 221

QUIT CLAIM DEED
Woodinville South

Giantor: BNSF RATLWAY COMPANY (“BNSE™)

Grantee: PDR.T QF SEATTLE (“Port 9]
0e 2 e, 5T il - Leochady [ 75D
Legal Description: See Exh:b:l A attached herelo and incorporated herem (the “Property™).
z@mﬁoe'lm/ IBA I -126eh-1 /1] E26eh-111
Granlor, for and in consideration of TEN AND NO/100 DOLILLARS ($10.00) conveys and quit
claims to Grantee, the Property, situaied in the County of King, State of Washingion, together with all
afier acquired title of the Grantor therein;

Port, King County Weshington (“Courty™) and BNSF are pariies to that certain Donation Agreement
dated as of May 12, 2008, as amended, concemning the Property. Port, County and BNSF for themselves
and their respective successors and assigns hereby covenant and agree that the provisions of Sections 6
and 7 of said Agreement, attached her=io as Exhibit B, are incorporated herein by reference and shall be
covenan's running with the land that are enforz=able by Port, County, BNSF and their respective
successors znd assigns.

IN WITNESS WHEREOF, BNSF, Port and County have executed this Deed as of the | 8 day
of December, 2009
- BNSF RAILWAY COMPANY

By WM’-"

Tis: Senior General Atioimey

PORT OF SEATTLE

=T

Its: Chi«f Executive Officer

KING COUNTY, WASHINGTON

B;DJDCD/C.CE&_{\\;

Its: Execo iy Q

PORT-Z 0001



STATEOF Ldas(ucfen. )

- ) ss.
COUNTY OF ‘K 1 )
D

I certify that I know or have satisfactory evidence that David T. Rankin is the person who
appeared before me, and said person acknowledged thatg@g/she signed this instrument, on oath stated that
hefshe was authorized to execute the instrument and acknowledged it as the Senior General Attorney of
BNSF RAILWAY COMPANY to be the free and voluntary act of such party for the nses and purposes
mentioned in the instrument.

Dated: | Z2-1 77009

A OLODAOLLOEDLABDOLDN,

| STEPHANI A OWENS § Print Name 2 2lu O udom S
NOTARY PUBLIC t My commission expires__ H—-294-7 51 3
STATE OF WASHINGTON
COMMISSION EXPIRES
APRIL 28, 2013

UV WYV

L o

(Use this space for notarial stamp/seal)

PORT-Z 0002



STATE OF WASHINGTON
L ) ss.
county oF \F 7 74 ) _
P .
1 cerlify that I know or have satisfaclory evidence that \/é% %&/_/L'é'd«w

is the person who appeared before me, and said person acknowledged fRat(x€/she signed this instrument,
nd acknowledged it as the

on oath stated that he/she was authorized.to exezute the jnstrumen
of /7’2‘— V74 W to be the free and

?ED
voluntary zct of such party for the uses and purposes méntioned in the instrument.

Dated; 0@{.). / ’r/ X LL f
ce) Wmﬁz/

NN .~ 1s .
R S LT ary Public -
LSy Ny N W . ——t
SR oy e300, Print Name Tl fee K askh - i BN Aa Y la>Y )
K ::‘_'.35“-"" Lo '9 . . e - 4
HGGEeN 5 'r,-sf’f,,,’_ép-% My commission expires _ / ~2~35— //
= = Y ; " 4
5%,55 N ALY
zZ 'z _.. wi Z
Z z z =z
Z Z z =
Y oy M, O iw
’{Z,U}."r, ;18 .5.5—:
% "‘r:-"’lu'l" I T
By S STNLE
oyl 1 R S

(Use this space for notarial stamp/seal)

STATE OF WASHINGTON )
) 58
COUNTY OF k 3% g,) )
1 certify that [ know or have satisfactory evidence that De w (pustanbing
is the person who appeared before me, and said person acknowledged that he/she signed this instrument,
and acknowledged it to be his/her fiee and voluntary act far the uses and purposes mentioned in the

insomument.
Dated: ,’L//?/ Ooj A ( ;:
- Qd\—e-._& Brnte iy
Notary Publi
int Name, MLL'IPE, Qﬁ)cuﬁe e

Print Name
My commission expires OBI/A} 3]} ixe)

ra®
%, OF \“‘ o
”‘”Mlﬂl%l'lll\““\
{Use this space for notasial stamp/s=al)
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EXHIBIT A
DESCRIPTION OF PROPERTY

All that portion of BNSF Railway Company's (formeily Northern Pacific Railway Company)
Woodinville {MP 23.45) to Kenmydale (MP 5.0), Washington Branch Line right of way, varying in width
on cach side of said Railway Company's Main Track centerline, as now located and constructed upon,
over and across King County, Washington, more particularly described as follows, to-wit:

That portion of that certain 100 0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across the NE% Section 16, and
the W¥% Section 15, all in Township 26 North, Range 5 East, W M., bounded on the North by the North
line of said NF% Section 16, and bounded on the South by South line of said W% Section 15; aiso,

That portion of that certain 50.0 foot wide Branch Line right of way, being 25 0 feet on each side of said
Mazin Track centerline, as now located and constructed, upon, over and across the NE#%NEWNWY and
the NW“WNWVNEY: Section 22, Township 26 North, Ranpge S East, W M., bounded on the North by the
North line of said Section 22, and bounded on the South by South line of said NWYNWWNEY Section
22: also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now Jozated and constructed, upon, over and across the EY2 Section 22, the
NWYNE!Y and the NEX4NW4 Section 27, &ll in Township 26 North, Range 5 East, W. M., bounded on
the North by the North line of said E% Section 22, and bound=d on the South by South Ine of said
NEY“NWY% Section 27; also,

That certain 4 43 acrc trac: of land described in deed dated April 3, 1903 from Nellie Nzlson to Northern
Pacific Railway Company recorded April 3, 1903 in Book 342 of Deeds, Page 371, records of King
County, Washington. said 4 43 acre tract being described in said deed for recoré as follows:

*“All that portion of the Southeast Quarter (S E 1/4) of {he Northwest Quarter (N.W. 1/4) of Section 27,
Township 26 North, Range 5 East, lying between the easterly line of the present right of way of the
Northem Pacific Railway Company, which line is 50 feet distant souvtheasterly ffom the center line of the
railroad track of szid compary, as now located and construcied over and across said premises and a line
drawn paralle] to and 50 feet distant south=asterly from, when measured at right angles to the center lins
of the proposed railroad irack as now staked out and to be constructed, over and across said premuses;

*“Also 2ll that pertion of szid Southeast Quarter (S.E. 1/4) of the Northwest Quartzr (N.W. 1/4) of Section
27, Township 26, lving within 50 feet of that certain straight line which connects the center line of the
present track of the Northern Pacific Railway Company line with the cenler line of the proposed track of
Lhe Northem Pacific Railway Company line and being tangent to the curves of both of said center lines,
containing in all 4.43 acres, be the same more or less.” EXCEPTING THEREFROM, Lot 3, King
County Short Plat Number :078060, recorded under King County Recording Number 80032708585, being
a subdivision ofl That poriicn of the southeast quarter of the northwest quarter of Section 27, Township
26 North, Range 5 Fast, W M., King County, Washingtan, lying northerly and westerly of the northerly
and westerly right of way of the Northern Pacific Railway Company's **Seattie Belt Line”, and south of
the southerly right of way line of that rcad conveyed to King County by deed recorcded undzr Recording
Number 2695175 and northeasterly of a line described as follows: Beginning at th= northw=st comer of
thz southeast guarter of the northwest quarter of said Section 27; thencs south 1°58°24™ west zlong the
west line of the south=ast quarier of the northwest quarter of said Section 27, a distance of 265 feet;
thence north 65733739 east 444.80 feel to the true point of beginning of the following described lineg;

¥ KK
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February 24, 1998 from The Burlington Northern anc Sanita Fe Railway Company te ANT, LLC recorded
July 28, 1998 as Document No 9807281537, records of King County, Washington, alsc;

That portion of that certain 100 0 foot wide Branch Line right of way, being 50 0 feet on each side of said

Main Track centerline, as now located and constructed, vpon, over and across the W% Section 4, *
Government Lots ! and 4, E¥AW Section 9, Governmeni Lot 1, SWUNWY%, NWXSW¥% Section 16, £
Government Lots 4 and 5 Section 17, Government Lots 1, 2, 3 and 4 Section 20, Governmen Lots 1, 2, 3, vh\‘“

4 and 5 Section 29, all in Township 24 North, Range 5 East, W. M, bounded on the North by the North b N SF

line of W% Section 4, and bounded on the South by the South line of said Government Lot 5, Section 29 .
together with such additional widths or strips of land as are necessary to catch the slopes of the cuts and (!

fills of the roadbed of said Railway in the NWANW?% of said Section 4, which said roadbed is to be ‘dgr
constructed having a widih at grade of 22 feet and the cuts to have a slope of one to one and the fills to
have a siope of one and one half to one, as delineated in deed dated September 8, 1903 from Lake a(_.,uw‘ﬂ
Washington Land Company to Northern Pacific Railway Company, recoided in Volume 386 of Deeds, 1“
Page 147, records of King County, Washington, EXCEPTING THEREFROM, that certain tract of land ho i
described in Conection Special Warmranty Deed dated April 30, 2001 from The Burlington Northern and

Santa F= Railway Company to ANT, LLC recorded May 22, 2001 as Document No 200105220001 86, f'bf’"c'
records of King County, Washington, ALSO EXCEPTING THEREFROM, that certzin tract of land

described in deed dated February 24, 1998 from The Burlington Northern and Santa Fe Raiiway

Company to ANT, LLC recorded July 28, 1998 as Document No. 9807281547, records of King County,

Washington, ALSO EXCEPTING THEREFROM, that certain tract of land described in deed dated

February 24, 1998 from The Builingion Northem and Santa Fe Railway Company ‘0 ANT, LLC recorded

July 28, 1998 as Document No. 9807281545, recards of King Counfy, Washington, ALSO

EXCEPTING THEREFROM, tkat certain tract of land described in deed dated February 24, 1998 from

The Burlington Northemn and Santa Fe Railway Company to ANT, LLC recorded Jui
Daciment . No. 9807281546, rezords of King County, Washington SO EXCEPTING
THEREFROM, that certain tract ot [and descrnibed n deed dated February 24, 1998 from The Burlington

Northem and Santa Fe Railway Company to ANT, LLC recorded July 28 1998 as Document No. hﬂ
9807281543, records of King County, Washington, ALSO EXCEPTING THEREFROM that certain P’

tract of land described in dsed dated June 36, 1998 from The Burlington Northem and Santa Fe Railway S M
Company to ANT, LLC recorded April 30, 2001 as Document No. 20010430000977, records of King ba‘
County, Washkingion, ALSO EXCEPTING THEREFROM that certain tract of land described in deed

dated June 26, 1998 from The Burlington Northen and Sania Fe Razilway Company lo ANT, LLC ﬁNSF
recorded December 15, 1998 as Document No. 9812151238, records of King County, Washington; also, "
That certain Trect I and that certain Tract O desciibed in deed dated September 19, 1967 from State of HQ%
Washington to Northern Pacific Railway Company filed for record December 13, 1967 in Book 5023, .
Page 546, Auditor"s No. 6278130, records of King County, Washington, said Tracts being described in (" nyq—‘ <
said deed for reference as follows: am)
“Trect I (Fee) Pﬂ"‘" F
“All those portion of the Southeast quarier of the Northwest quarter ang the Northeast quarter of the b h
Southwast quarter, Section 9, Township 24 North, Range 5 East, W.M,, lying Westerly of the existing EK‘\

100 foot right of way of the Northern Pacific Railway Company and Easterly of a line described as B q 6—

follows: Beginning a! a peint opposite Station REL R R. 737+00 on the Relocated Railroad Center Line
(=5 hereinafter described) and 50 feet Westerly thersfrom when measured radially tharsto (which point
also lies on ‘he Westerly line of said existing rzilroad right of way); thence Southerly parallel with said
relocated railroad centsr line to a point oppesite REL R.R. 739-00 theteon, thence Southwesterly in a
st:aight line to a point opposite REL. RR. 740+00 on said relozated railroad cenler line and i30 feet
Westerly therefrom when measured radially thereto; thence Southerly parallel with saic relocated railroad

PORT-Z 0010



EXOIBITB
COVENANTS

Section 6. Condition of Property.

(a) Pert and County have been, or by Closing will have bezn, allowed to make an inspection
of the Property. Subject to BNSF's express representations, warranties and obligations under this
Agreement and the Deed, PORT AND COUNTY ARE PURCHASING THEIR INTERESTS IN
THE PROPERTY IN AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT
AND LATENT DEFECTS, ARE NOT RELYING ON, AND HEREBY WAIVE ANY
WARRANTY OF MERCHANTABILITY, HABITABILITY, FITNESS FOR A PARTICULAR
PURPOSE AND ANY OTHER REPRESENTATION OR WARRANTIES, EXPRESS OR
IMPLIED, OF ANY KIND WHATSOEVER FROM BNSF WITH RESPECT TO ANY MATTERS
CONCERNING THE PROPERTY including, but not limited to the physical condition of the Property;
zoning status; tax consequences of this transaction; utilities; operating hislory or projections or valuation;
compliance by the Property with Environmental Laws {defined below) or other laws, statutes, ordinances,
decrees, regulations and other requirements applicable to the Property; the presence of any Hazardous
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead conlairing structures,
urea formaldehyde, or other environmentally seasitive building materials in, on, or under the Property; the
condition or exislence of any of the above ground or underground structures or improvements, including
tanks and transformers in, on or under the Property; the condition of title to the Property, and the Third
Parly Leases/Licenses permits, orders, or other agreements, affecting the Property (collectively, the
*Condition of the Property").

(b) Port and County individually represent and warrant for itself to BNSF that except {or
BNSF's express representations, warranties and obligations under this Agreemen® and the Deed, Port and
County each has not relied and will not rely on, and BNSF is not lizble for or bound by, any warranties,
guaranties, slatements, representations or informaticn pertaining 10 the Propersty or relating thereto made
or furnished by BNSF, the manaper of the Property, or any real sstate broker or agent representing or
purporting to represent BNSF, to whomever made or given, directly or indirectly, orally or in writing.

{c) Subject to BNSF's express representalions, warmranties and obligations under this
Apgreement and the Deed Port and County assume the risk that Hazardous Substances or other adverse
matters may affect the Property {hat were not rzvealed by Port's or County's inspection and except to the
extent of BNSF s express representations, warranties and obligations under this Agreement and the Deed,
Port and County each waives, releases and discharges forever BNSF and BNSF’s officers, directors,
shareholders, employess and agents (collectively, “BNSF Parties™) from any and all present or fulure
claims or demands, and any and all damages, losses, injuries, liabilities, causes of actions (including,
without limitation, causes of action in tort) costs and expenses (including, without limitation fines,
penalties and judgments, and attorneys’ fees) of any and every kind or characier, Xnown or unkncwn
(collectively, “Losses™), which Port or County might have assertzd or alleged against BNSF Partics
arising from or in ary way related 1o the Condition of the Property or alleged presence, use, storage,
generation, manufacture, transpor, release, leak, spill, disposal or other handling of any Hezardous
Substances in, on or under the Property. Losses shall include without limitation (a) the cost of any
investigation, removal, remedial or other response action that is 1equired by any Environmental Law, that
is required by judicial order or by order of or agreement with any governmenial authority, or that is
necessary or otherwise is reasonable under the circumstences, (b) Losses for injury or death of any
person, and (c) Losses arising under any Envirommental Law enacted afler transfer. The term
"Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinanze, orcer,

PORT-Z 0014



judgment, decree, injurction or common law pertaining in any way o the protection of human health or
the environment, including without limitation, the Resource Conservation and Recovery Act, the
Comprehensive Environmental Response, Compensation and Liability Act, the Toxic Substances Control
Act, the Mode] Toxics Contro] Act, the Water Pollution Control Act, laws concerning above ground or
uncderpground storage tanks, and any similar or comparable state or local law. The term "Hazardous
Substance" means any hazardous, toxic, radioactive or infectious substance, material or waste as defined,
listed or regulated under any Environmental Law, and includes without limitation pelrolewn oil and any
of its fraztions.

BNSF, Port and County acknowledge that the compensation to be paid to BNSF for the Property
reflects that the Property is being conveved subject to the provisions of this Section 6 which provisions
shall be included in the deed and which shzall be covenants running with the Land.

Section 7. Environmental Qbligations.

(a) Consistent with Scction 4.2 of this Agresmenlt, if, prior to the expiraticn of the Review
Period, the Port or County notifies BNSF in writing of an existing condition affecting the Property (an
“Identified Condition™) that is unacceptable (o the Port or County, as determined by the Port and County in
their respective sole and absolute discretion, and BNSF does not verify in writing by the earlier of: (i) fifieen
{15) business days thereafter or the end of the Review Perind, that such Condition is a condition that BNSF is
obligated to Cure in a manner acceptable to the identifying Party pursuant to this Section 7, then the Port or
County may terminate this Agreement and the South Agrecment together, by written notice to BNSF in
accordance with the provisions of Section 4.2 of this Agreement. If the Por! or County timely notifiess BNSF
in writing of an Identified Condition, the Port, County and BNSF shall negotiate diligently and in good faith
to reach agreement on Curing such condition. If the portion of the Propertly affected by an Identified
Condition can be excluded from the sale without materially interfering with Pert’s and County's futwie
use of the Property, as determined by the Port and County (as applicable) in their respective sole and
absolule discretion, then BNSF may affect Cure prior to Closing by excluding such affected portion of the
Property without any price adjustment and to the extent so excluded BNSF shall have satisfi=d it
obligations under this Agreement to Cure the portion of the Property so excluded, provided, however, that
any such Cure by exclusion must first be agreed to in writing by the Port (and County, if it relates to the
Railbznked Portion ) If Port and County do not terminate this Agreement under Sections 4.2 and 7(a) and
proczed to Closing, they shall not bz deemed to have waived or released BNSF from ary oblipations to
Cure szt forth in Section 7(c), below.

() BNSF shall be i=sponsible 1o investigate, rcmediaie, respond to or otherwise cure
(collectively, “Cure™) as and when reqguired by and in accordanze with Environmental Laws any
Identified Condition that concems a release of Hazardous Substancss on the Property occurring prior ta
the Closing or a violation of Environmental Laws conceming the Property occurring prier to the Closing
lo the ex‘eni that BNSF has agresd to Cure, and to the standaids that BNSF has agreed to satisfy, in
writing prior to the expiration of the Review Period. Notwithstanding the preceding sentence, BNSF shall
not be r=spensible o Cure any such Identified Conditions to the extent Port or County or their respective
agents, or contractors materially exacerbate such Identified Condition during construstion performed by
or for Port or County, excluding superficial or de minimis activity performed by Port or County. Further.
BNSF shall not be responsible o Cwe any Identified Condition that was not caussd by BNSF or its
agents, contractors or invilees. Port and County shall cooperate with BNFS in its efforts to Cure any
Idenfified Condition corcerning a release of Hazardous Substances an the Property.

(c) () For Hazardous Substances released on the Property that BNSF has not agreed to

Cuze prior to Closing, whether or not BNSF has bzen potified under Section 7 (a) that such releases are an
Identified Condition, BNSF shall pay to the Port or County the costs to investigate, remediate, respond to
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or otherwise cure (colleclively "Remediate” or "Remedintion") any such Hazardous Substance releases,
or any violation of Environmental Laws prior to Closing, to the extent occwring as a result of the
operations of BNSF or its corporate predecessors, or the agents, employees, invitees o1 contractors of
BNSF or its corporate predecessors. BNSF shall pay to the Port or County such costs to Remediate as
and when required by and in accordance with Environmental Laws to standards for the Property that the
appliczble regulatory agency would apply had the Property continued to be used as a fieight railroad, and
to standards for other affecied properties that the applicable regnlalory agency would apply for such
properties. BNSF shall not be responsible for (1) any costs of Remediation to the extent the Port or
County or their respective agents, contractors or invitees materially exacerbate the released Hazardous
Substances during construction performed by or for Port or County (excluding superficial or de minimis
activity performed by Port or County), or (2) any cuplication of efforts by County or Port or their
respective agents, contractors or invitees.

(ii) As among BNSF, Port and County, any Remediation for which this Section 7(c
applies would be carried out by the Port or County. BNSF shall cooperate with such Remediation.

(iii)  The obligations of BNSF under this Section 7(c) apply only to Remediation
ordered or approved by the applicable regulatory sgency, provided that for Remediation approved by the
applicable regulatory agsncy BNSF shall have agresd in writing to the Remediation prior to such
approval, which agreement by BNSF shall not be unreasonably withheld, conditioned or delayed The
obligations of BNSF, Port and County under this Section 7(c) also apply regardless of which entity is
issued an order by the applicable regulatory agency.

(s)] Other than BNSF's obiigations under this Section 7, as among BNSF, Port and County,
Port and County will be responsible for the all other costs of Remediation of Hazardous Substances
released on or from the Property or violations of Environmnental Laws.

(2) The Section 7 oblipations running from BNSF to the Port and County, and the Seclion 7
rights running 1o BNSF from the Port and the County, will be allocated as between the Port and County in
the manner separately agreed to by the Port and the County.

® The provisions of this Section 7 shall be included in the Deed and shall run with
the land.
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EXHIBIT B

COVENANTS
Section 6. Condition of Property.
(2) Port and County have been, or by Closing will have been, allowed to make an inspection

of the Propertv. Subject to BNSF's express representations, warranties and obligations under this
Agreement and the Deed, PORT AND COUNTY ARE PURCHASING THEIR INTERESTS IN
THE PROPERTY IN AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT
AND LATENT DEFLECTS, ARE NOT RELYING ON, AND HEREBY WAIVE ANY
WARRANTY OF MERCHANTABILITY, HABITABILITY, FITNESS FOR A PARTICULAR
PURPOSE AND ANY OTHER REFRESENTATION OR WARRANTIES, EXPRESS OR
IMPLIED, OF ANY KIND WHATSOEVER FROM BNSF WITH RESPECT TO ANY MATTERS
CONCERNING THE PROPERTY including, bul not limited to the physical condition of the Property;
zoning status; tax consequences of this transaction; utilities; operating hislory or projections or valuation;
compliance by the Property with Environmental Laws (dcfined below) or other laws, statutes, ordinances,
decrees, regulations and other requirements applicable to the Property; the presence of any Hazardous
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead containing structures,
urea formaldehyde, or other environmentally sensitive building materials in, on, or under the Property; the
condition or existence of any of the above ground or underground structures or improvements, including
tanks and transformers in, on or under the Propeity; the condition of title to the Property, and the Third
Party Leases/Licenses permits, orders, or other agreements, affecting the Property (collectively, the
“Condition of the Property”).

(b) Port and County individually sepresent and warrant for itself to ZINSF that cxeept for
BNSF's express representations, warranties and obligations under this Agreement znd the Deed, Port and
County each has not relied and wil. a0t rely on, and BNSF is not liable for ot bound by, any warranties,
guaranties, slatements, represeriations ot information pertaining (o the Property or relating th=refo 1made
or furnished by BNSF, the manager of ‘he Property, or anv real cstate broker or agen! representing or
purporiing to represent BNSF, to whomever made or given, directly or indirectly, crally or in writing.

(c) Subject to BNSF's express representations, wamanties and obligations under this
Agreement and the Deed Port and County assume the risk that Hazardous Substances or other adverse
matters may affect the Property that were not revezled by Port’s or County’s inspection and except to the
extent of BNSF’s express representations, warranties and obligations under this Agreement and the Deed,
Port ané County each waives, raleases and discharces forever BNSF and BNSF’s officers, directors,
sharcholders, employees and agents (collec:ively, “BNSF Parties™) from any and all present or future
claims or demands, and any &nd all damages, losses, injuries, liabilities, zauses of actions (including,
without limitation, causes of aclion in tort) costs and expenses {including, withcut limitation fines,
penalties and judgments, and attorneys’ fe=s) of any and every kind or characier, known or unknown
(collectively, “Losses™), which Port or County might have asserted ar alleged against BNSF Parties
arising from or in any way related to th= Condition of the Property or zlleged presence, use, storage,
generation, manufacture, transport, release, leak, spill, disposal or other handiing of any Hazardous
Substances in, on or urder ‘he Property. Losses shall include without limitation (a) the cost of any
iovestigation, removal, remedial or other response action that is required by any Environmental Law, that
is required by judicial order or by order of or agrzement with any governmental authority, or that is
necessary or otherwise is reasonable under the circumstznces, (b) Losses for injury or death of any
person, and (c) Losses arising under any Environmental Law enacted afier transfer. The term
"Environmental Law" means any federal, swate or iocal statute, regulation, code, rule, ordinance, order,
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judgment, decree, injunction or conimon law pertaining in any way (o the protection of human health or
the environment, including without limitation, the Resource Conservation and Recovery Act, ths
Comprehensive Environmental Response, Compensation and Liability Act, the Toxic Substances Control
Act, the Model Toxics Control Act, the Water Pollution Control Act, laws concerning above ground or
underground storage lanks, and any similar or comparable state or local law. The term "Hazardous
Substance” means any hazardous, toxic, radioactive or infectious substance, material or waste as defined,
listed or regulated under any Environmental Law, and includes without limitation pelroleum oil and any
of its fractions.

BNSEF, Port and County acknowledge that (he compensation 1o be paid to BNSF for the Property
reflecs that the Property is being conveyed subject to the provisions of this Section 6 which provisions
shall te included in the de=d and which shall be covenants running with the Land.

Section 7 Environmental Obligations.

(a} Consistent with Section 4.2 of this Agreement, if, prior to the expiration of the Review
Period, the Port or County notifies BNSF in writing of an existing condition affecting the Property (an
“Identified Condition") that is unacceptable to the Port or County, as determined by ths Port and County in
their respective sole and absolute discretion, and BNSF does nol verify in writing by the earlier of: (i} fifteea
(13) business days thereafter or the end of the Review Period, that such Condition is 2 condition that BNSF is
obligated to Cure in 2 manner acceptable to the identifying Party pursuant o this Section 7, then the Port or
County may terminale this Agreement and the South Agreement together, by written notice to BNSF in
accordance with the provisions of Section 4.2 of this Agreement. If the Port or County timely notifies BNSF
in writing of an Identified Condition, the Port, County and BNSF shall negotiate diligently and in good faith
to reach agreement on Curing such condition. If the portion of the Property affected by an Identified
Condition can be excluded from the sale without materially interfering with Pori’s and County’s future
use of the Property, as determined by the Port and County (as applicable) in their respective sole and
absolute discrelion, then BNSF may affect Cuie prior io Closing by excluding such affected pertion of the
Property without any price adjusiment and to the extent so excluded BNSF shall have satisfied its
obligations under this Agreerment to Cure the portion of the Property so excluded, provided, however, that
any such Cure by exclusion must first be agreed 10 in wnting by the Pori (and County, if it relates 1o the
Railbanked Portion ) If Port and County do not terminate this Agreement urder Sections 4.2 and 7(a) and
nroceed 10 Closing, they shall not be deemed to have waived or released BNSF from any oblizations to
Cure set forth in Section 7(c), below.

(b) BNSF shail be responsible fo investigale, remediate, respond to or otherwise cure
{collectvely, “Cure™) as and whean required by and in accordance with Environmental Laws any
Identified Condition that concems a release of Hazardous Substances on the Property occurring prior to
the Closing or a vialation of Environmental Laws conceming the Properiy occurring prior to the Closing
{o the extent that BNSF has agrezd to Cure, and to the standards that BNSF has agieed to satisfy, in
wriling prior to the expiration of the Review Period. Notwithstanding the preceding senience, BNSF shall
not be responsible to Cure ary such Identified Conditions to the extent Port or County or their respective
agents, or contractors materially exacerbate such Identified Condition during construction performed by
or for Port or County, excluding supe:ficial or de minimis activity performed by Port or County. Further,
BNSF shall not be responsible to Cu:e any Identified Condition that was not caused by BNSF or its
agents, contractors or invitecs Port and County shall cooperate with BNES in its cfforts to Cure any
Identified Condition concerning a release of Hazardous Substances on the Propeny.

() (i) For Hazardous Substances released on the Pioperty that BNSF has noi agreed to
Cure prior to Closing, whcther or not BNSF has been notified under Section 7 (a) that such releases ar= an
Identified Condizion, BNSF shall pay to the Port or County the costs ‘o0 investigate, remediate, respond to
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or otherwise curz (coliectively "Itemediate"” or "Remedintion™) any such Hazardous Substance releases,
or any violation of Environmental Laws prior to Closing, to the extent occwring as a result of the
operations of BNSF or its corporate predecessors, or the agenis, employees, invitees or contractors of
BNSF or its corporate predecessors. BNSF shall pay to the Port or County such costs to Remediate as
and when r=quired by and in accordance with Environmental Laws to standards {or the Property that the
applicable regulatory agency weuld apply had the Property continued to be used as a freight railroad, and
to standards for other affected properiies that the zpplicable regulatory agency would apply for such
properties. BNSF shall not be responsible for (1) any costs of Remedialion to the extent the Port or
County or their respective agents, contractors or invitees materially exacerbate Lhe relzased Hazardous
Substances during construction performed by or for Port or County (excluding superficial or de minimis
activity performed by Port or County), or (2) any duplication of =fforts by Coun:y or Port or their
respective agents, contractors or invitees.

(ii) As among BNSF, Port and County, any Remediation for wkich this Section 7{c)
applies would be carried out by the Port or County. BNSF shall cooperate with such Remediation.

(1ii)  The obligations of BNSF under this Section 7{c) apply only to Remediation
ordered or approved by Lhe applicable regulatory agency, provided that for Remediation approved by the
applicable segulatory agency BNSF shall have agreed in writing to the Remediation prior to such
approval, which agreement by BNSF shall not bz unreasonably witkheld, conditionsd or delayed. The
obligations of BNSF, Port and County under this Section 7(c) also apply regardless of which entity is
issued an order by the applicable regulatory agency.

{d) Other than BNSF’s obligations under this Section 7, as among BNSF, Pori and County,
Port and County will bs resporsible for the all other costs of Remeciation of Haza-dous Substances
released on or from the Property or violations of Environmental Laws.

(c) The Section 7 obligalions running from BNSF to the Port and County, and the Section 7
rights running 1o BNSF from the Port and the County, will be allocated &s between the Port and County in
the manner separately agreed to >y the Port and the Couaty.

® The provisjons of this Section 7 shall be included in the Deed and shall run with
the land.
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EXHIBIT M

PORT OF COMMISSIONER’S REGULAR MEETING
January 25, 2011

[Agenda Item No. 6 (f) - Port of Commissioner’s Regular Meeting]

Resolution 3649. First Reading.

Declaring surplus approximately 3,350 square feet, 25 feet n width, of Port-
owned real property formerly owned by BNSF, commonly known as the
Woodinville Subdivision, located in Bellevue, Washington; and authorizing the
Chief Executive Qfficer to execute all documents necessary to transfer title of the
property to plaintiffs Ao-Zhou via quitclaim deed as part of settlement of an
adverse possession lawsuit filed on December 11, 2009.

[TRANSCRIPT OF PORT COMMISSION MEETING]
[Starting at Agenda Item No 6 (f)]

Tay Yoshitani:

This is Resolution 3649. This is the first reading and this is declaring surplus approximately
3,350 square feet, 25 feet in width, of Port-owned real property formerly owned by BNSF,
commonly known as the Woodinville Subdivision, located in Bellevue, Washington; and
authorizing the CEO to execute all documents necessary to transfer title of the property to
plaintiffs Ao-Zhou via quitclaim deed as part of the settlement of an adverse possession lawsuit
filed on December 11, 2009, and Craig Watson will provide the details.

Craig Watson [Port General Counsel]:

Good afternoon Commissioners. 1 don’t have a lot to add this is a — the ownership of this parcel,
small parcel property, is in dispute. We have been litigating this for some time now, we have
reached agreement with the plaintiffs to settle this matter, execute a quitclaim deed and transfer
the disputed property to their ownership We need you to pass this resolution in order to surplus
the property in order to complete the settlement of that piece of litigation.

Bill Bryant:
Thank you Mr. Watson. This is a first reading of a quitclaim is there any discussion or
questions?

Tom Albro:
[ just had a question because I know that we are essentially by agreeing to this resolution and we
would be settling the adverse possession claim which predates our acquisition of the corridor.
Since 1 wasn’t actually here for the decision to acquire the corridor I am a little less familiar with
it then maybe the Commissioners that weighed in on it. So, it was described in here of course
being 50 feet on either side of the center line of the track right-of-way at Burlington Northern
had, so 100 foot right-of-way in total. I am just wondering, so we hear we would be ceding a 25
feet of that total 100 feet, so for this whatever the length of their parcel would be. Do we have
other similar places along the corridor where we have these kinds of chunks out of it?
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Craig Watson:

Yes, there — the corridor ownership this thing has been owned by the railroad for over 100 years
and so, title to some parcels is foggy at best. There are — we have noticed encroachments here
and there, nothing that I am aware of as fixed as this improvement was or is obvious or is
permanent so, [cough] excuse me, I’'m not aware of any other encroachment of this significance
and we have not, as far as [ know, gotten any notice — actually I take that back we have gotten
notice from somebody else that they have a walkway or something nearby but that hasn’t ripencd
yet to a full claim.

Tom Albro:
Mr. Watson I guess | wasn’t very clear. [ know that there has been a lot of probably people
planting shrubbery and maybe rockery .

Craig Watson:
Right

Tom Albro:

...along the corridor What I mean is, do we have otherwise a 100 foot wide corridor from the
south end all the way to the north end that now if we approve this that we have got deeded over a
25 foot chunk of it to this adjoining property owner. Would this be the only place where that’s
the case?

Craig Watson:

At the moment, yeah And I would say that we don’t — I wish we had a 100 yard-foot wide
corridor up the length of the thing, it narrows here and there, there are pinch points, it’s not a
uniform width but this is the only piece that we have that we are quitclaiming since we acquired
the property. Other than what we have sold to other ..

Tom Albro:

Right. To other entities. In the briefing documents and it’s also I think in the resolution itself
too. There’s this cause which I didn’t quite understand, it just said, let me find it here. Soit’s
saying that the property, it’s the Ao-Zhou agreeing and understanding and recognizing that the
property has been rail banked which means that the rail service may be reactivated over the
property. So they own the property but we can go ahead and reactive it..

Craig Watson:
Everything is subject to the federal...

Tom Albro:

Yep. Right It’s been railbanked but it means that we can reactivate it and they agree that it may
require them to remove all the improvements which of course are the basis for their adverse
possession claim. So I didn’t quite understand the logic where we are deeding over and ceding
our position and at the same time there recognizing that if rail service is ever reinstituted they
very well may be required to remove all of their improvements for the property that they just
gained title to. I’m a little lost on the advisability of this.



Craig Watson:

Well the advisability is we’re gonna probably lose the lawsuit if we don’t settle it and they arc
going to get the ownership of the property and we’re going to spend some more money on legal
fees. If the reactivation under federal law comes forward it may or may not require the use of
this property as — it is on a slope and it's not useful for anything else other than holding up the
rail bed.

Bill Bryant:
Commissioner?

Rob llolland:
1 was in real estate for a little bit but it always helped me to see things. Is there any opportunity
— is there any pictures or anything — property, or a sketch or..?

Craig Watson:
There is a sketch on the resolution on the last page.

Tom Albro:
So I appreciate that onc of the things that I think we have talked about Craig, you and I, that this
is the only adverse possession claim along the corridor that predates our acquisition?

Craig Watson:
That’s right.

Tom Albro:

I also appreciate it’s your sense and probable that of our outside counsel that their claim is a
strong one and the cost to continue to fight it doesn’t necessarily justity it — it does not
necessarily justified given the strength of our position which, you know, is probably disputable
somewhat. With that I guess I just don’t see it’s in the public’s interest necessarily to allow
someone to gain adverse possession of a corridor that we — the corridor works if it is kept intact,
it’s more valuable to us, more valuable to those that we would pass it along to T recognize that
there may be some additional legal costs and we may not prevail but I have to vote against this.

Craig Watson:

[ would say that this particular piece of property doesn’t have any viable use for the corridor but
it did predate our purchase of it, we were aware of'it. 1 just can’t see — I mean it’s not like we’re
letting them have adverse possession they have adversely possessed it and they have a colorable
claim to the property that in our analysis will prevail when it is tried.

John Creighton:
Thank you Mr. President and Craig along those veins could you talk a little bit in terms of giving
us comfort that, you know, this won’t be the first of many in terms of what the railroad did
before us or what we’re doing in order to notify folks along the corridor who may be
encroaching and then also you know, real estate law is not my area of expertise but I always
thought that it’s pretty much impossible to adversely possess government owned land and [
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thought the railroads had a little bit stronger claim of land then say your normal private property
owner but that’s not true?

Craig Watson:

L thought that too and so we did a bunch of research and we talked to the railroad and I think they
like people to think that but it’s not true. So they were in no better position we have no better
defenses than they did So | am comfortable that this is the 1 know that this is the only one that
was filed before we purchased the property you know, there is no presence out there on the
corridor and | am confident that there aren’t any there’s no major encroachment, there’s no
shopping mall that’s through the middle of this thing or anything like that this is the one major
structure that we are aware of So if any future claim comes forward will be in the context of our
purchase the public process that led to that, the years of negotiation so on so forth So I think it’s
a completely different situation for somebody coming forward particularly since we now have
you know, surveyed and people have walked the corridor and we know what’s out there so we’re
not particularly concerned that this is somehow gonna you know. going to open the floodgates of
adverse possession claims. You have to be there in open use for a number of years in order to
prevail on these claims and in this particular case, as | said, these are permanent fixtures that
have a garage and a rockery that you know, apparently open and obvious to be in and they really
didn’t have that much to help us with in offering up defenses to their presence

Tom Albro:
And to that end does - is BN as part of our acquisition to the corridor from them are they
responsible to assist us in gaining background information on this claim or anything else?

Craig Watson:

Well the time of the transaction we certainly worked with them and they provided us everything
they have. We’ve got you know, an enormous database of documentation of the property along
this corridor but — so we were aware of this

Tom Albro:

But they would still - are they required to assist us on the go forward basis with what
information they have? The reason why | am asking that is becausc adverse possession requires
— has to be hostile among other things. I'm not an attorney...

Craig Watson:
Yep, right.

Tom Albro:

But it has 10 be hostile and so if the owner of the parcel actually grants permission for the
temporary use and construction of then it is not hostile and it is not advcrse possession. So you
know, it could be that there is some railroad employee sitting around there or some - from the
past who is retired now or some Ictter sitting in a folder somewhere that said yeah. yeah, yeah go
ahead we're not using it right now but you know. we might in the future so you gotta — we’ll tear
it down later. If that’s there, that changes the whole thing.



Craig Watson:

Well I understand that and as [ said we consulted with the railroad, they were already defending
this thing when we were in there If that existed we’d have it, it doesn’t. So there is certainly no
reason for BN to sandbag us on this thing they werc defending the claim and we worked with
them and you know we have exhausted I believe our efforts I mean we can certainly go into
court and do our best but the advice | have been given by the supervising attorney and the
outside counsel handling this is the best course for us to take in terms of us resolving this picce
of litigation which is a stand alone piece of litigation.

Rob Holland:
Again, just to repeat. I guess my number one concern would be additional claims on adverse
possession

Craig Watson:

You know there are going to be — if there are other adverse claims out there, there out there
Whether we settle this claim or litigate it, win or lose, that doesn’t have any precedential value
on some other property owner coming in with — other property owner coming in with a different
set of facts and having to prove their claim. So each of these is taken on a case by case basis,
you deal with the facts at hand in this particular case we believe the best resolution is to resolve
it as we’ve proposed here If there’s some other case out there that hasn’t arisen yet we will deal
with those facts as we learn of them but we - as | said certainly unaware of any really open or
obvious intrusion into the property that effects the use of the corridor.

Gael Tarleton:

My only question Craig is given the fact that there are structures and under ground as well as
above ground on this property presumably the City of Bellevue had to grant some form of
permitting for these structures and pipes to be built, they are involving stormwater and other
water access points To what title property ownership did the homeowners provide the City to
suggest that they could build structures on this strip?

Craig Watson:
I cannot answer your question.

Gael Tarleton:
| would like to know that.

Craig Watson:
[’1l get back to you.

Gael Tarleton:
Because if they weren’t building these structures without permits, they have no claim

Craig Watson:
I will assume that our lawyers looked into those things as well T don’t have that information at
hand at the moment.



Gael Tarleton:
Verify that for me. If they built without permits, they have no claim.

Bill Bryant:
Given Commissioner Albro’s concerns and the requests that you have made for additional
information shall we hold this over until a future meeting?

Craig Watson:
What I would request that you do the first reading and then if I can’t satisfy you with the
information before the second reading then that’s the end of the story.

Bill Bryant:
OK.

Gael Tarleton:
L will move to approve first reading in order to initiate that series of exchanges.

Bill Bryant:
So it’s been so moved.

Bill Bryant:
Seconded based on the fact that we may want to reconsider this and request additional
information before second reading.

Tom Albro:

I would just like to speak against that if | may and I appreciate — | do recognize we do get two
cracks at this and 1 appreciate the wise counsel of Mr. Watson but my feeling is that we are not
worse off fighting and losing in a material way 1 think we are worse off conceding. It’s
probably the poorest choice of paths that we can take. The financial cost to us of legal fees is
negligible given the size of our overall operating expenses not saying that I throw public dollars
around for legal fees, nobody likes to but if this were a private matter and I was being asked how
to proceed I would not enter into this settlement

Craig Watson:

1 guess | have an ethical obligation to apply my best judgment to a case and recommend
settlement as opposed to sort of fighting a scorched earth but inevitably losing battle so that’s my
recommendation.

Rob Holland:
I just have one more thing and this has probably been done Counsel Watson. Have we had the
opportunity to go throughout the whole corridor and look at more potential issues that might
come up with this because I just remember, and this is a very personal experience, but [ do
remember being on somewhat of the south end of the corridor in a neighborhood where — just
like you were saying you know, people were parking on the right-of-way they were abusing it for
all sorts of things this was a barbq that was happening. In fact at a state representatives house by
the way So | am just wondering if we have had the opportunity to sort of go through this
Commissioner Craig even mentioned provide any information or resource that there’s new

6



ownership and that those opportunities will not be available for people to park or use the right-
of-way at all for anything?

Craig Watson:
That’s been done.

Rob Holland:
OK.

Joe McWilliams:

Commissioners let me address that question as well. Tthink you are aware that — oh by the way
for the record, Joe McWilliams, Director of Real Estate for the Port. 1think as you are aware
there are eight or nine hundred known easements across the corridor. We have done visual
inspections but 1 will tell you that it is very likely that there will be something that surfaces that
we are not aware of. Some of these documents go — date back to the mid 1800’s and are
candidly illegible And so we are trying to move that calendar forward and many of the people
that were there then certainly are not there now and as we get into some of the county records
that dated back to those times we find that they are defined to the nearest quarter section of land.
So it’s hard for us to identify exactly where the right may exist but we do have an inventory of
what the railroad has given us but we are not testifying to the veracity of all those records cause
some of them are candidly illegible.

Rob Holland:
But we have physically inspected the corridor, correct?

Joe McWilliams:
That’s correct in fact we have done it more than once but you have to find an encroachment
sometimes you have —

Bill Bryant:
We have a motion and a second, Commissioner Creighton has a schedule Are there additional
comments or questions on first reading? On first reading all those in favor say “Ay”

Commissioners Creighton, Holland, and Tarleton:
Ay.

Bill Bryant:
Opposed no.

Commissioners Bryant and Albro:
No

Bill Bryant:
The motion passes three to two with Commissioners Bryant and Albro voting in the negative.
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EXHIBIT N

1 HON. JAY WHITL
2
3
5
6
7
8 IN THE SUPLRIOR COURT OF THE STATE OF WASHINGTON '
o IN AND FOR KING COUNTY
J
’ JIE AO and XIN ZHOU. Husband and Wile. ;
) )
. Plaintiflk, 1 No. 09-2-24775-0 KNT
)
R \ ) AMENDED COMPLAINT FOR
2 ) DECLARATORY JUDGMENT.
_ [t PORT OF SEATTLE. a port district of the State ) QUIET TITLE AND INJUNCTION
13 | ol Washingion )
5 )
14 Defendant. )
i )
15
Plaintitfs. Jic Ao and Xin Zhou. individually and on behall of their marital commun-ty.
16
by and through therr attorneys. GordonDerr. LLP. ¢laim against Defendant Port of Scaule with
17
respect o any right. title. estate, lien or interest in the real estate deseribed i this Complaint as
18
follows:
i0
I. PARTIES
20
11 Plamnufls are residents of king County, Washmgton. Plaintids own real
21
¢ property focated at 6333 Hazelwood Lane. Bellevue, Washington 98006 in King County.
o 2e}
legatly described as
23
Parcel A
el l.ots 33 und 36, Block A7, C. D. Hillman's Lake Washington Garden
== ol Eden Addition 1o Scaitle Division Number 2. According to the piat
26

LOANENDLED COMPLAINT FOR DECLARATORY IUDGMENT.
QUILTTITLE AND INJUNCTION - | Eordo“nerr
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thereofl recorded in Volume 11 of plats. page 81. in King County,
Washington:

Together with shorelands of the second class. situate in front of.
adjacent to, or abutting thereon.

Parcel B:

Lots 1.2, and 3. Block “B™, C. D Hillman's Lake Washington Garden
of Fden Addition to Seattle Division Number 3. According to the pla:
' thercot recorded 1n Volume 11 of plats, page 81. in King County.
Washington:

logether with second class shorelines adjoining
Parcel C:

The westerly 35.0 fect of the Burlington Northern and Santa Fe Railway
Company’s (formerly Northern Pacific Railway Company) 100.0 foot
wide Renton to Woodinville. Washington Branch Line right of way.
being 30.0 feet wide on cach side of said railway company’s relocated

' mam track centerline. as now located and constructed upon. over and
across government lot 1 of section 29, township 24 north. riange 5 cast,
Willamette Meridian. in King County. Washington, lying contiguous 1o
and easterly of lots 1, 2, and 3, block “B™ of C. D. Hillman's Lake
Washington Garden of lden Addition 1o Scattle Division Number 3.
Accord:ng to the plat thereof recorded in Volume 11 of plats. page 81.
in King County, Washington. and lving westerly of a line drawn paraliel
with and distant 13.0 feet westerly. as measured at nght angles from
said relocated main track centerline, bounded on the north by the
casterly extens on of the north hine of said lot 1. and bounded on the
south by the casterly extension of the souily tine ol said Jot 3

lax Parce]l Nos 3343302140
: {meren referred to as Aoe-Zhou Parcel™).

12 I'le Port of Seattle tthe “Port™), a port district of the State of Washington. owns

the Seattle Belt Line Branch Line right of way located in King County . Washington and. in

relevant part. legally desceribed as:

; The BNST Railwas Company's {Tormerly Northern Pacilic
Raiiway Company) 100.0 foot wide Renton e Woodinville.

| AMENDED COMPLAINT FOR DECLARATORY JUDGMENT.
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20

Washington Branch Line Right of Way, being 50.0 feet wide on

cach side of said Railway Company's relocated main trach

centerline. as locaied and constructed upon, over and across

Government Lot 4 of Section 20 and Government Lot | of

Scction 29. all in Township 24 Nerth, Range 5 Last, Willamette

Mecridian, Situate in the County of King and State of

Washington.

Tax Parcel Nos. 2024039014 & 2924059005

(herein referred to as "BNSIF Right of Way™).

1. JURISDICTION AND VENUE

2.1 The court has jurisdicnon over this matter under RCW Ch. 7.24 ¢1 seq
(Uniform Declaratory Judgments Act). RCW Ch. 7.28 ct. seq (Ejectment, Quieting Title) and
RCW 2.08.010.

2.2, Venue is proper in Kimg County pursuant to RCW Ch. 4.1Z ct seq. decause this
actien involies quicting title to certan real property located in King County. Washington

L. FACTS

3 1. The Portis currently the lee owner of the BNSIT Right of Way. Inthe
alternative, the Port holds an casement ovar that property comprisig the BNSI” Right of Way.

3.2.  The plat of C.D. Hillman's Lake Washington Gaiden of Iiden. Addition to
Seattle Division No. 3 (King County Recording No. 313824 (the “Plai™) deseribes a tract of :
iand on the castern shore of Lake Washington. as further described in Exhibit A including the
Ao-Zhou Parcel The Plat excludes that portion of the property occeupied by the BNSE Right
of Way and County roads as shown on the face of the Plat

I3 The Plat turther dedicared the zvenues. streets. and boulevards <hown thereon

.

Ihis dedeation included Second Avenue. currently ST A4 Sireet, which bisects a portien of

the Ao-Zhou Parcel. as shown in Exhibit B. The avenues and strects dedicated on the Plat.

including SE 64" Sireet, de not include property traversed by the BNSF Right of Way The

AMENDED COMPLAIN FOR DECLARATORY JUDGMENT,
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Port retains a fee interest in the real property that comprises the BNSF Right of Way. In the
altiernative. the Port maintains an easement over this property

3.4, The BNSI Right of Way contains the BNSF main track and adiacent railrozad
property  The Ao-Zhou Parcel abuts the western boundary of the BNSTE Right of Way north
and south of SE 64" Street as shown in Exhibit B To the north of SE 64" Street. the Ao-
Zhou Parcel is currently developed with Plaintifts™ home. Plaintifls and their predecessors
hay ¢ maintained a detached single-story garage (“Garage™), a concrete driveway. rockery. and
other improvements within that portion of the BNSF Right of Way abutted by SE 64" Sircet
lor over ten (10) vears. PlaintilTs also maintamn a concrete driveway. rockery and other
mmprovements within that portion of the BNSF Right of Way abutting the Ao-Zhou Parcel
nortit of SE 64" Street.' "The conerete driveway connects 10 Hazlewood Lane SE. which is the
only means of access 10 the Ao-Zhou Parcel. As shown in Exhibit B. the Adverse Possession
Disputed Arca is approximately 35-feet east to west and 135-fect north to south.

3.5, DPlaintiffs and their predecessors have openly and exclusively possessed and
used the Adverse Possession Disputed Arca on an actual and uninterrupted basts for uver ten
{10) years without the pernission of the Port. BNSI. Washington Land. Hillman, o1 their
predecessors or suceessors

3.0 Plaint:{Ts are miormed an.d helieve and therefore allege that the Garage and
driveway were erected before 1992, Plaintiffs and their predecessors have used. aceessed.
maintained. and improved the property within the Adverse Possession Disputed Area for ovel
ten (10 vears without permission.

3.7, Forowver ciglieer years, Plaintics and therr predecessors, as well as Defendant
and 1ts predecessors, tive treated the Adverse Possession Disputed Area as the Propery of

Plaintills and then predecessors Plantfls and their predecessors Bave for that period

"Coilecuvely. these arcas of the BNSFEF Right af Way are referred (0 as the "Adverse Possession
Disputed Area.”
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continuously possessed and maintained the Garage. driveway. rockery. and surrounding
propertly within the Adverse Possession Disputed Atea to the exclusion of all other persons.
including the Port and its predecessors.

3.8 Plaintiffs and their predecessars® continuous use of the Advarse Possession
Disputed Area for over cighteen years includes accessing the Garage, maintaining vegetation:
repait and improvement of the Garage, driveway and rockery: and other activities to the
exclusion ol Defendant and 1ts predecessors.

3.9, During this time neither Defendant nor its predecessors. have undertaher: any
activ:ties inconsistent with Plaintitfs™ or their predecessors' possession or ownership of the
Adverse Possession Disputed Area.

3.10.  Plaintitfs hold fee title 10 the Adverse Possession Dispuied Arca based upon
adverse possession against the Port and its predecessors in interest. in the alternative.
Plairtifts have extinguished the Port’s casement within the Adverse Possession Disputed Arca
and hold fee title 10 the Adverse Possession Disputed Arca based upon adverse possession
apamst the Port’s predecessors i interest.

311 Plainuifs adverse possession of the Adverse Possession Disputed Arca has
extinguished any casement rights of the Port or any other person or entity within the Adverse
Possession Disputed Area.

3,12 Hazlewood Lane S1: ("Hazlewood™) 1s & private dnvewny that traverses the
BNSF Right of Way north of the Ao-Zhou Parcel to a point at which the driveway connects
with 106™ Avenue Sk ("Prescriptive Lasement Disputed Area™.  Plainnffs and the:r
predecessors have continuously and without permission used Hazlewood as their sole means
of meress and caress to the Ao-Zhou Parcel lor over cighteen years. During this time nenher
Detendant, noi its predecessons, have undertaken any activities inconsistent with Phantilis™ or

their predecessors' use of Hazlewood for this purpose.
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3.13. Plaintifls have an casement by prescription and or necessity over the conerete
driveway and abulting propesty within the Adverse Possession Disputed Area and over the
Prescriptive Rasement Disputed Area for ingress and egress to their home.

IV. FIRST CLAIM FOR DECLARATORY JUDGMENT

4.1 Plaimifis hereby incorporate all facts and allegations set forth in the paragraphs
above as if fully set forth herein.

12 There is an actual and presently existing contreversy between Plaintifls and
Defendant regarding whether or not Plaintiffs hold fee title to the Adverse Possession Disputed
Arca and whether o1 not Plaintifls have an easement over and upen the Prescriptive [Zasement
Disputed Arca.

4.3, PlaintilTs' and their predecessors' possession of all of the Adverse Possession
Disputed Area has been open and notorious. actual and uninterrupted. exclusive, and hestiic
for 2 periad in excess of ten i 10y vears  Plaintffs adverse possessior ol the Adverse
Possession Disputed Area has resulted in Plaintif]s” fee ownership of the Adyerse Possession
Disputed Arca. Plamuffs” adverse possession of the Adverse Possession Disputed Arca has
also resulied in the extinguishment of any casement or other rights of the Port. or any other
pu:son or entity, within the Adverse Possession Disputed Arca

4.4, Plamufls” and their predecessors™ actual use of the concrete driveway witnin
the Adverse Possession Disputed Area and use of the Prescriptive Fusement Disputed Arca ras
been open and notorious. hostile, exclusive and continuous for a period m excess of ten @10,
veass. This route 1s the enly means of meress and egress to and from the Ao-Zhou Paree..
Plaintifts have an casement by prescription and/or necessity over und upon the paved driveway
within the Adverse Possession Disputed Arca and within the Presceripuve Easement Disputed

Araa.
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4.5. A determination by the court of the respective rights of Plaintiffs and Defencant
will provide a final and conclusive determination of the controversy between the partics with
repard to titic to the real property withir the Adverse Possession Disputed Area and

Prescriptive Easement Disputed Area. Pursuant to the Uniform Declaratory Judgment Act.

RCW Ch. 7.24 et seq.. PlaintifTs are therefore entitled to a declaratior: that: (1) by virtuc of
adverse possession Plaintifis hold fee title to all of the arca within the BNSF Rigint of Way that
comprises the Adverse Passession Disputed Area. including but not limited 1o the Garage, as
shown in Exhibit B (2) Plaintitfs have an casement by prescription and/or necessity over and
upon the arca within the BNSF Right of Way that comprises the concrete driveway and over
and upon the Prescriptive Easement Disputed Area: and, (3) any casement or other right of the

PPart. or any vther person or entities. within the Adverse Possession Disputed Arca is

extinguished
V. CLAIM TO QUIET TITLE--ADVERSE POSSESSION
5.1.  Plaintiffs hereby incorporate all facts and allegations set lorth in the paragiaphs

above as if fully set forth herein.

5.2, Plamtiffs’ and their predecessors' possession of all of the Adverse Possession
Disputed Arca has been open and notorious. aztual and uninterrupted. exclusive, and hestie
for a period in excess ol ten (10) years.

53, By wrue of adverse possession Plamtifls arc entitled to a judgment quigting
title i1 them to ali of the arca within the BNSF Right of Way that compnses the Adverse
Passession Disputed Arca. including but not limited to the Gurage. as shown in Exhibit B.

VI, CLAIM TO QUIET TITLE--EASEMENT BY PRESCRIPTION
AND/OR NECESSITY
6 1. Plantfs hereby meorporate all facts and allegations set forth in tha paragraphs

above as i fully set forth herein.
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6.2.  Plantitfs’ and their predecessors’ actual use of the concrete driveway within
the Adverse Possession Disputed Arca and usc of the Prescriptive Casement Disputed Arca has
been open and notarious. hostile. continuous for a peried in 2xcess of ten (103 years, and to the
exclusion o1 the Defendants and their predecessors and successons.

6.5. I'he paved driveway witkin the Adverse Possession Disputed Arca and the
Prescriptive Fasement Disputed Area is the only means of ingress and cgress to and from the
Ao-Zhou Parcel. Access across this route is necessary [or the proper use and enjoyment of
Plaintifls” property.

6.4, Plaintiffs are cntitled to a judgment quicting title in them to an casement over
and upon the area within the RNSF Right of Way that comprises the conerete driveway and
the Prescriptive Easement Disputed Arca necessary for ingress and egress to the Ac-Zhou
Pareel

Vi, CLAIM FOR INJUNCTION

7.1, Plamtitfs hereby incorporate all lacts and allegations set forth m the paragraphs
above as i fully set forth herein.

7.2, Asowners of the Adverse Possession Disputed Arca by adverse possession.
PlaintiiTfs are entitled 1o an injunction forever enjoining Defendarts from having or asserting
any right, titl, estate. lien. or interest in or to the portion of BNSF Right of Way within the
Adverse Possession Disputed Arca. adverse to Plaintiffs.

73, Asowners ol an casement over and upon the pavad driveway within the
Adyerse Possession Disputed Arca and the Prescriptive Easement Disputed Arca necessary
for ingress and cgress o the Ao-Zhou Pareel. Plaintills are entitled 1o an injunction fores e

enjoining Detendant from taning any action inconsistent with Plainufis® casement rights

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT,
QUIET I'TTLE AND INJUNCTION - 8
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7.4, Plainiffs are entitled 1o an injuncuon forever enjoining Defendant from sclling.
leasing. bartering, alicnating. or otherwise extinguishing Plainuffs” rights and interests in the
Adverse Possession Disputed Arca or Prescriptive Easement Disputed Arca

VIIL. PRAYER FOR RELIEF

WIHEREFORE. Plaintiffs. Jic Ao and Xin Zhou. individually and on behalf of their
matita] conumunity. having asserted claims {or relief now pray for judgment against Defendant
as tollows:

8.1 A declaration that (1) Plaintiffs hold fee title to all of the arca within the BNSI
Right of Way that comprises the Adverse Possession Disputed Arca. including but not limited
to the Garage. as shown in Exhibit B: (2) Piainuffs have an casement by prescription and/or
neeessity over and upon the conerete driveway within Adverse Possession Disputed Arca and
over and upon the Prescriptive Easement Disputed Area necessary for ingress and cgress o the
Ao-Zhou Parcel; and. (3) any casement right of the Port, or any other person or entities. within
the Adverse Possession Disputed Area is extinguished.

8.2, Judgment Quicting litle

8.2.1. That title to the portion of the BNSF Right of Way within the Adverse
Possession Disputed Arca be established and quicted in Plaimtiffs in fee simple as against
Defendant and ali persons claming under Defendant:

8.2.2. lhat title te an casement over and upon the conerete driveway within
Adrerse Possession Disputed Arca and over and upon the Preseriptive Easement Disputed
Arca be estubiizhed and quicted in PlaintilTs as against Detendant and all persons claiming
under Detendant

83, Injunction.
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8.3.1. Forever enjoining Dejendant from having or asserting any right. utle,

estate. lien. or interest in or 1o the pertion of BNSF Right of Way within the Adverse

Possession Disputed Arca. acverse to Plaintiffs:

8.3.2. Forever enjoining Defendant from taking any action inconsistent with

Plaintiffs™ casement rights:

8.3 3. Torcver cnjoining Defendant from sclling. leasing. bartering. alicnating,

o otherw ise extinguishing Plaintiffs” rights and interests in the Adverse Possession Disputed

Area and the Prescriptive Fasemem Disputed Area.

8.4 Attorney s’ lees and costs to the extent ailowed by law: and.

8.5.  Further relief as may be just and equitable.

DATED this_[0 M day of February. 2011,

GORDONDERR LLP

A
By: y

" Keithl: Moxon. WSE

AE15361

Attorney for Plamtills‘Pettioners
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EXHIBIT A

This C.D. Hillmans Lake Washington Garden of Eden Addition to Scattle Division No.
3 comprises the following described tract of land. The (E/4) cast one half of the
(N.[.V4) northeast one quarter. Fhe (EY2) cast onc half of the (8.E.") southcast one
quarier. The (S.W.%) southwest one quarter of the (S.E.%) southeast one quarter and
Lots (1) one (2) two and (3) three in Section (29) twenty nine and the (S E.%) southeast
onc quarter of the (S.E.%) southcast one quarter and Lot (4) four in Section (20)
Twenty and the (S.44) of the S.W. ¥ of See. (21) all in Township (243 twenty four
North of Range (3) five East, Willamette Mendian.

[-xcept that portion occupied by the N.P.R.R right ol way und couaty roads as shown
on lace of said plat.

The dimensions of all lots and blocks and the width of all Streets Avenues Boulevards
Driveways and Alleys are as shown on the face of said plat in feet.

Fhe (1.P.) Initial Point is the (S.E.) southeast cornet of Block 133 one hundred and
thirty three which is (30) thirty feet north anc (30) fect west of of the (S. ) southeast
corner of the above deseribed Sec. 29 twenty nine
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EXHIBIT B-2

ADVLIRSE POSSESSION DA DESURTFTION
FOR THE ZHOU RESIDLNCE

PUa na s TPt W TSR T o b t WIDTTEOL I G [ IR

I N A IR L B B e e e H A S I CTraojrand
R R T B T O T A A I O L A I T AL L A
R Y P N | N T O O | A LY U PO Y L RN

{
R T O EEANEEAS N B ISRRRRIEN S O F RN B DA U ERLNREIIG I Y PR U A O
P O T T T S B Y T S [ B B T O L ) L S A

CRCL Rt RN AL PR T N R

AU AN NI RY Y v LHE e SSTRRD Y N TSR 0 THE S ko H DS 0 T

I SR ISR D20 5 A I PSS % B IO SV ) | ANTR R M I 14 S MA R H [ A PRI BT
THE ©opy fenenl Dor Mos oS o = a0 TROST Toc e T T TE RV REguaictn b,

T P S B ORI S S Y I SR S T O ST S TR A IRV AR R SR

O T L T Y T ST N o I PO e L O N I T B A AR R LA

CCNCERT ENG'NEERING IMC

1 L BT P P |
Wt oy 127

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT,
QUIET TITLE AND INJUNCTION - 13

Vs il SrILNE S Ok fadr At DRIV INTENSILN Ol SRENG D PSS L 2 B




EXHIBIT O



EXHIBIT O

042211 092447730 zhou vs port ORAL DECISION.txt

1
1 SUPERIOR COURT OF KING COUNTY, WASHINGTON
2 JLE AO AND XIN ZHOU, )
HUSBAND AND WIFE, )
3 ) Case N0.09-2-44773-0 KNT
Plaintiffs, )
4 J
V. )
5 ) April 22, 2011
)
6 PORT OF SEATTLE, A PORT )
DISTRICT OF THE STATE OF )
7  WASHINGTON, )
)
8 Defendants. )
9
10 VERBATIM REPORT OF PROCEEDINGS, ORAL DECTSION,
11 taken before the HONORABLE JAY WHITE, at the Maleng
12 Regional Justice Center.
13
14 APPEARANCES
15 FOR THE PLAINTIFFs:
16 Mr. Keith Moxon
Attorney at Law
17
18
19 FOR THE DEFENDANTS:
20  ™Mr. John McDowall
attorney at Law
21
22
23 JOSEPH T. RTICHLING
OFFICIAL COURT REPORTER
24 MALENG REGIONAL JUSTICE CENTER
KENT. WASHINGTON
25
2
1 (on april 22, 2011, with counsel for the

2 parties present, the following proceedings were had:)
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ORAL DECISION
BY THE COURT:

I am satisfied that the motion properly is
granted.

The Court certainly has some understanding and
empathy with homeowners here. They did acquire, through
the railroad in the past, this one segment. They would
Tike try to complete and perfect full title to the
property they are currently using.

The Court is persuaded that some of the
railreoad crossing cases are distinguishable because
those had to do with a prescriptive use or easement that
the states do have. They do have a role to play there.

It jusl seems to the Court that the whole
purpose of the federal structure, even if raiiroad lines
are no longer used actively for railroad purposes and
are bheirg made available to the public for use as
trails, that there's a clear intention to preserve the
ability, if c¢ircumstarces in the future warrant it, to
go back and reassert use of the railroad right-of-way.

In terms of the subject matter, it's pretty

clear that there is express preempltion under 49 uscC

10501(b). Tt's up to the su-~face Transportation Board,
not this court, to address malters of whether rail lines
have been abandoned or discontinued, and certainly
whether or not there is some sort of viable adverse
possession claim against property that's cornceded to be
part of the, T guess for a shorthand way of putting it,

part of the federal railroad bank. So it's up to them
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to make that determination.

Now, I've hedard conflicting represcntations by
counsel whether adverse possession claims have proceeded
or not proceeded in front of the Ssurface Transportation
Board. But T stiil think Lhey are the ones that will
determine whether or not the subject property is within
the federal statute seeking to preserve these
right-of-ways.

I hope that I haven't made any gross
misstatement here, trying to oversimplify and extend the
courtesy of some explanation. Of course, if there is a
review, it's de novo in any event. I don't think the
Court's oral remarks are determinative. T think
basically the Court is relying upon what is before it.

1 have taken the proposed order from the Port
and added what appeared to be the missing things, the
declaration of Mr., voxon on the response and the

supplemental declaration of ¥r. KcDowall, and L have

signed the order as presented.

counsel can also sign it. The bailiff will
provide you with copies.

Mr. Moxon, these are great pictures. I will
give them bacs. I don'* need Zo keep them, and you may
have future use for them.

Thank you both for your hard work,

PROCEEDLINGS ADJOURNED
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CERTIFICATION

I, Joseph 7. Richling, certify that the
foregoing is a correct transcript from the record of

proceedings in the above-entitled matter.

Jaseph T. Richling

Date
Page 4
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EXHIBIT P

Hon. Jay White

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

' HIE AO and XIN ZHOU, Husband and Wi, )

} No. 09-2-44773-0 KN T
Plaintiffs, )
) ORDER ON RECONSIDERATION
v, ) REGARDING PORT OF

)} SEATTLE’S MOTION TO DISMISS
PORT OF SEATTLE. a port district of the State ) PURSUA'\!T TOCR 12 (bl(” =
of Washington, Y OROER oF O mistar WITH vt Pae O

) RROAEREE et~

Defendant ) Clerl's Action Haguired™

THIS MATTER having come canie before the Court upon Defendant Port of Seattle™s
Viotion fo Dismiss Pursuant o CR 12¢b)(1), and the Court having reviewed the 1ecerds and
files herein, meludme:

1. Detendant Post of Scattle’s Motion to Iisimss Parsuant o CR 12(h)(1):

1

2. Pecluration of John R. MeDowail, melading exlubits theretw:

3. Phantinfs” Response in Opposivon to Detendant Port of Seattle’s Motion o
Dismiss Pursuant to CR I2(bX 1);

4. Deelaration ol Keith Moxoen:

5. Defendant Port of Scattle™s Reply in Support of Motion to Dismuss Pursuant o CR
1201,

6. Supplemental Declmation of John MeDowall,

-~

Plaintiffs” Motion for Reconsicderation and Declaation of Keith Moxon;

ORDER ON RECONSIDERATION RLGARDING PORT QF SEATTTE'S

MO TION TO DISMISS PURSUANT O CR 12(h)1) - | GordonDerr.
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8. Defendant Port of Scattle’s Response to Plaintiffs™ Motion for Reconsideration.
Declaration of John McDowall. and Defendunt’s Appendix of Non-Washington

Authority;

9. Plaintiffs’ Reply in Support of Mation for Reconsideration, Declaration of Amanda

Kleiss-Acres, and Plaintifis’ Appendix of Non-Washington Authority. -9(—

L
Based on the pleadings. cvidence, and vl arpument pxcscntnd this Court finds that
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Therefore, 1t is hereby ORDERED, ADIUDGED and DECREED.

Q.Ae.

1. Defendant Port of Scattle™s Motion to Dismiss Pursuant to CR 12(B)(1) is

GRANTED and all of Plamtifs’ (_] ums arc acrcby DISMISSED without prajudice.
z ftcHQﬂ'( Metun w O\M“j
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DATED this 25 day of Mpa L2011,
\J

Judae It

Presented by:
GORDONDERR LLP
By: s/Keuth Moxon

Keith E. Moxon, WSBA #15361
Attorney for Plamtiifs

ORDIR ON RECONSIDERATION REGARDING PORT OF SEATTI 'S
MOTION TO DISMISS PURSUANT IO CR 12¢ky(1) - 3

GordonDerr.
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EXHIBIT R

TRATL USE AGREEMENT

THIS TRAIL USE AGREEMENT (this “Agrecment™) is made as of December /8 , 2009, by
and between BNSF Railway Company, a Delaware corporation (“BNSF”), and King County,
Washington, a political subdivision and body corporate and politic of the State of Washington
(“County™) (cach, individually, a *“Party” and, collectively, the “Parties™}.

RECITALS

WHEREAS, BNSF is the owner of that certain real estate known as the “Woodinville
Subdivision™, located in King County, Washington, and Snohomish County, Washington (the
“Woodinville Subdivision” or “Subdivision”) and conducts rail operations over the Subdivision from
the City of Rentnn, Washington to the City of Snohomish, Washington; and

WHEREAS, the Port of Seattle (“Port™) has negotiated with BNSF a purchase and sale
agreement pursuant to which the Port intends to acquire the Subdivision, and the County is a party to
those agreements and has contributed to the purchase price for the purpose of railbanking a portion of the
Subdivision; and

WHEREAS, the Port does not desire to take on any rail operating responsibility with respect to
the Subdivision, and, accardingly, BNSF- sought abandonment of its rail common carrier obligation on
three segments of the Subdivision, and will transfer its rail operating responsibility on the remainder to a
short line operator; and

WHEREAS, the County desires to convert three segments of the Subdivision to public trail use
and potentially other public purposes, and, accordingly, the County and BNSF desire to enter into this
Agreement for railbanking and for public space pursuant to and in accordance with 49 C.F.R. 1152.29 and
Section 8(d) of the National Trails System Act (also known as the “Raiis-to-Trails Act™), i6 U.S.C.
1247(d) (collectively, and as any of the foregoing may hereafier be amended or mtexpret=d by binding
judicial or administrative authority, the “Railbanking Legislation™); and

WHE.R.EAS the purpose of this Agrcement is to delineate the responsibilities of each of the
Parties pursuant 1o the Railbanking Legislation, as such responsibilities may be appropriately allocated
during each phase of the development and use of a trail or other facilitics by the County; and

WHEREAS, the Partics acknowledge that any railbanking, trail use or other public purpose
proposed by the County, including this Agreement, will be subject to the authorization and jurisdiction of
the Surface Transportation Board (“STB™ or the “Board™); and

WHEREAS, the Parties acknowledge that STB authorization has been obtained npon the issuzance
of a Notice of Interim Trail Use (“NITU™) for each segment of the Subdivision being abandoned by
BNSF in accordance with the Board's rules and procedures; and

WHEREAS, the Parties acknowledge that the County has applied for, obtained and is the holder
.of the NITUs, and, further, the County acknowledges that, pursuant to the requirements of the
Railbanking Legislation, freight service may be reactivated on the three segments of the Subdivision and
the County must make the three segments of the Subdivision available for such reactivation of freight

service; and

WHEREAS, subject to the request of the Port or other requests for scrvice reactivation, the
Parties intend that the County is also obtaining the right and obligation to permit or effect reactivation,

- e -- - ——
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which has bezsn approved by the STB, and pursuant thereto to permit the person requesting reactivation to
take such steps as may be required to permit or effect that reactivation; and

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained
herein, and the County's contribution to the purchase price of the Subdivision and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, BNSF and the County agree
as follows:

AGREEMENT

1. RAIL LINES BEING RAILBANKED

The scgments of the Subdivision being railbanked are located: (a) between milepost 5 and
milepost 10.6; (b) between milepost 11.25 and milepost 23. 90; and (¢} between milepost 0.0 and
milepost 7.3 of the Redmond Spur {collectively the “Railbanked Segments™) A map of the Subdivision
with an isdicaiion of the three Railbanked Segments is atiached hereto as Exhibit B,

2. RAILBANKING OBLIGATIONS

(a) Unless otherwise defined in this Agreement, terms used herein will have the meanings
defined in the Railbaoking Legislation.

M) For the purposes of this Agreement, authorization by the STB of the County’s trail use
will be referred to herein as the “NITUs™.

(c) Pursuant to 49 C.F.R. 1152.29, the County assumes the following obligaticns in respect
to the Railbanked Segments in accordance with the Statement of Willingness to Assume Financial
Responsibiiity required as a condition precedent to the issuance of a NITU (the “SWAFR?”), the form of
which is attached fo this Agreement as Exhibit A, and otherwise in accordance with the Railbanking
Legislation: (i} all responsibility for the management of the Railbanked Segments; (ii) all responsibility
for all legal liabilities arising out of or relating to the transfer, use, possession, management, operation or
control of the Railbanked Segments; and (jii) all other obligations arising under the NITUs, the SWAFR,
and/or the Railbanking Legislation as it applies to the Railbanked Segments.

{d) BNSF hereby transfers to the County the right and’or obligation to permit reactivation of
the Railbanked Segments for rail service. King County has obtained authorization for the transfer of
BNSF's right to restart rail service from the Surface Transportation Board.

(e) The Parties agree that this Agreement will constitute prima facie evidence of a valid and
continuing purpose on the part of the County to initiate interim trail use along the Railbanked Segments,

3. TERMINATION OF NITU

It is the understanding and intemt of the partics that all right and/or obligation to permit
reactivation of the Railbanked Segments for rail service has been transferred by BNSF to County and that
BNSF no longer retains any such right or obligaticn. If notwithstanding this the STB receives a request
from BNSF that rail service be restored on all or portion(s) of the Railbanked Segments, the County
agrees that it will make its interest in the comrespanding portion(s) of the Railbanked Segments available
for such restoration and BNSF will ‘compensate the County for such inferests and any improvements that
have been made by the County on the Railbanked Segments at their then fair market value. If (a) the

[ ——]
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County, after the date of this Agreement, has removed any railroad tracks or any railroad cquipment or
supporting apparatus within the portion(s) of the Railbanked Segments being reactivated pursuant to such
a request by BNSF, or (b) any equipment or improvements (“Post-Railbanking Installations”) installed
on the portion(s) of the Railbanked Segments being reactivated pursuant to such a request by BNSF after
the date of 1his Agreement would prevent or otherwise impede the restoration of rail service, then BNSF
will either restore any required railroad infrastructure or remove any Post-Railbanking Installations at its
sole expense, and will undertake at its sole expense any work necessary to restore rail service on the
portion(s) of the Railbanked Segments. In the event of a request to reactivate service on any Railbanked
Segment(s) pursuant to such a request by BNSF and of the receipt of any required approvals by the STB,
the County will cause the NITUs to be vacated on the subject Railbanked Segment(s), in whele or in part,
and will file at the STB any requirzd notice and/or other information as may be necessary at that time.

4, NOTICES

Except as otherwise cxpressly provided in this Apgreement, all requests, notices, demands,
authorizations, directions, consents, waivers or other communications required or permitted under this
Agreement shall be in writing and shall either be: (i) delivered in person, (ii) deposited postage prepaid in
the certified mails of the United States, retumn receipt requested, (iii) delivered by a nationally recognized
overnight or same-day courier service thet obtains receipts, or (iv) delivered via facsimile, with
confirmation of receipt with an original deposited postage prepaid in the first class mails of the United
States. Such notices shall be addressed to County at:

County '

King County Office of the Executive
701 Fifth Avenue

Suite 3210

Scattle, WA 98104

ATTN: Chief of Staff

With an additional copy to:

Office of the King County Prosecuting Attorney
Civil Division

400 King County Courthouss

516 Third Avenue

Seattle, WA 98102

ATTN: Chicef Civil Deputy

or 1o BNSF at:
BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, Texas 76131
ATTN: Rick Weicher
Fax No.: 312-850-5677

With an additional copy to:

BNSF Raiiway Company
* 2500 Lou Menk Drive

Fort Worth, Texas 76131

Aﬂn David Rankin

- e —
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" Fax No.: 817-352-2398

or to such person and at such other addresses as either Party may at any time or from time to time
designate for itself by notice in accordance herewith. Each such request, notice, demand, authorization,
direction, consent, waiver or other document shall be deemed to be delivered to a Party when received at
its address set forth or destgnated as above provided.

5. GENERAL TERMS

(a) Entire Agreement This Agrcement, together with any amendments or exhibits,
constitutes the cntire agreement between the Parties with respect to the subject matter hereof, and may be

modified only by a writing executed by the Parties.

(b) No_Third Partv Beneficiaries. Except as otherwise provided in this Agreement, nothing
contained in this Agreement, in any provision or exhibit to this Agreement, or in any agreement or
provision included in this Agreement by reference, will operate or be construed 23 being for the benefit of

any third person.

(c) Parties. Wherever used in this Agrcf'mmt, the terms “BNSF” and “County” shall be
construed in the smgular or plural as the context may require or admit, and shal.l include the permiued
successors and assigns of such parties.

(d) Severability. This Agresment is intended to be performed in accordance with, and only
to the extent permitted by, all applicable laws, ordinances, rulzs and regulations. If any term or provision
of this Agreement or the application thereof to any person or circumstance shall for any reason and to any
exient be held to be invalid or unenforceable, then such term or provision shall be ignored, and to the
maximum extent possnble this Agreement shaH continue in full force and cffect, but without giving effect
to such term or provision. ~

(c) Goveming Law; Headings; Rules of Construction. This Agreement shall be govemed by
and construed in accordance with the laws of the State of Washington, without reference to the conflicts of
laws or choice of law provisions thereof. The titles of sections and subsections herein have been inserted as a
matter of convenience of reference only and shall pot control or affect the meaning or construction of any of

“the terms or provisions heren. All references herein to the singular shall include the plural, and vice versa.
The Parties agree that this Agresment is the result of negotiation by the Parties, each of whom was
represented by counsel, and thus, this Agrecment shall pot be construed against the maker thereof.

H No Waijver. Neither the failure of either Party to exercise any power given such Party
hercupder or to insist upon strict compliance by the other Party with its obligations hereunder, nor any custom
or practice of the Parties at variance with the terms hereof shall constitute a waiver of either Party’s right to
detnand exact compliance with the terms hereof,

(2) Assignability. The County may assign this Agreement at its discretion, subject to
regulatory requirements for transfer of the NTTUs.

(h) Time is of the Essence. Time is of the essence in the performance of =ach Party’s
obligations under this Agreement.

()  Incorporation of Exhibits. All exhibits attached to this Agrecment will be incorporated
by this reference and made a part of this Agreement for all purposes.

J—_— - -
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G) Mutiple Counterparts. This Agreement may be executed in several counterparts, each of
which shall be deemed an original, and such counterparts shall constitute one and the same instrument,

(k) Waijver of Trial by Jury, Venue and Personal Jurisdiction. BNSF AND THE COUNTY
HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY AND ALL RIGHT TO TRIAL

BY JURY IN ANY ACTION, SUIT OR COUNTERCLAIM ARISING IN CONNECTION WITH, OUT
OF OR OTHERWISE RELATING TO, THIS AGREEMENT. King County Superior Court or the Federal
District Court for the Western District of Washington, both in King County, Washington, shall be the sole
and exclusive venues for any action or legal proceeding for an alleged breach of any provision of this
Agrcement or any representation, warranty, covenant or agreement herein set forth, or to enforce, protect,
determine or establish any term, covenant or provision of this Agreement or the rights herecunder of cither
Party; and the Parties hereby agree to submit to the persordal jurisdiction of said courts.

[6)] Relationship. Nothing in this Agreement shall be deemed or construed by the Partics, nor
by any cther perscn, as creating the relationship of principal and agent or of parinership o of juiut
venture between the Parties,

(m) Authorization. BNSF represents and warrants that il has obtained all necessary corporate
approvals authorizing the execution and delivery of this Agreement, and that the execution and delivery
of this Apreement will not violate the articles of incorporation or bylaws of such corporation, and will not
constitute a material breach of any contract by which such corporation is bound. The County represents
and warrants that it has obtained all necessary legislative approvals authorizing the execution and delivery
of this Agreement, and that the execution and delivery of this Agreement will not violate the County’s
Charter or code, and will not constitute a material breach of any contract by which the County is bound.

{n) Binding Effect. This Agreement shall be binding upon and shall inure to the benefit of the
Parties and their respective heirs, executors, administrators, legal representatives, successors and assigns.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK.]
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IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be executed by
its duly authorized signatory, effective as of the day and year first above written.

Woodinville Trad Use Agr.

BNSF RAILWAY COMPANY

By: W ZZJM&

Name: “Redmard £, tdeccmer
Title: Ve Bresiderd ¢ C-,'ae_ne.n.f szs-cl—?efu !a-!or)/

KING COUNTY

B)M Co\«/ié'—b

Name: QUJ qu_;&\ﬂ.““(
Title: {clml Co wuhey Exccuiive
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EXHIBIT A
To Trail Use Agreement
Form of Stalement of Willingness to Assume Financial Responsibility

Statement of Willingness to Assume Financial Responsibility

In order to establish interim frail use and rail banking under 16 U.S.C. 1247(d) and 49 CFR 1152.29, King
County, a political subdivision and body corporate and politic of the State of Washington (Interim Trail
User) is willing to assume full responsibility for management of, for any legal liability arising out of the
transfer or use of (unless the user is immune from liability, in which case it need only indemnify the
railroad against any potential liability), and for the payment of any and all taxes that may be levied or
assessed against the right-of-way. The property extends from: (1) railroad milepost 5.0 on the
Wocdinville Subdivision near (Station Name), to railroad milepost 10.60, near . (Station
name), a distance of 5.6 miles in King County, Washington; (2) railroad milepost 11.25 on the
Woodinville Subdivision near (Station Name), to ratiroad milepost 23.8 , near (Station
name), a distance of __ miles in King County, Washington; and (3) railroad milcpost 0.0 on the

edmond Spur ncar {Station Name), to railroad milepost 7.3, near (Station name), a
distance of 7.3 miles in King County, Washington. The right-of-way described in item (1) is part of a line
of railroad proposed for abandonment in STB Docket No. AB-6 (Sub-No. 464X). The right-of-way
described in item (2) is part of a [ine of railroad proposed for abandonment in STB Docket No. AB-6
(Sub-No. 465X). The right-of-way described in itcm (3) is part of a line of railroad proposed for
abandonment in STB Docket No. AB-6 {Sub-No. 463X).

King County acknowledges that usz af the right-of-way is subject to the user continuing to meet its
responsibilities described above and subject to possible future reconstruction and reactivation of the right-

of-way for rai! service.
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EXHIBITE .
To Trail Use Agreement

Map of Three Railbanked Segments

(Attached)  u v
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APPENDIX A



1 - Looking toward Hazelwood Lane crossing; Ao-Zhou property on left




A : .“'?’1:7" .
S

T

2y

2 - 1987 photograph of garage retaining wall and timber crib wall on
railroad embankment



3 - 1987 photograph looking south from railroad embankment above Ao-Zhou
garage area



4 — View of Hazelwood Lane looking south before rail crossing; bike path
entrance visible in background

5 — View of Hazelwood Lane rail crossing looking west; Lake Washington in
background
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7 — View of ra




8 — View of rail corridor looking north from a point just west of Hazelwood
Lane rail crossing

<~ 21.06.2011

9 — View of rail corridor looking north from point just west of Hazelwood Lane
rail crossing




11 - View looking south on Hazelwood Lane (pickup truck at Ao-Zhou
residence visible at end of Hazelwood Lane)
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12 — View looking north to Hazelwood Lane from adverse possession area
(Parcel D)

13 — View looking south to adverse possession area (Parcel D) — showing
garage, retaining wall, and steep embankment; railroad tracks are on upper
portion of former BNSF corridor in background




14 — View looking generally east toward retaining wall, garage, and
embankment in adverse possession area (Parcel D); railroad tracks are on upper
portion of former BNSF corridor to the left
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15 — View looking south along retaining wall toward east wall of garage at
bottom of railroad corridor embankment




16 — View looking north toward adverse possession area from Parcel C —
showing Ao-Zhou residence (left), garage (center), railroad embankment (right),

and on lawn area of Parcel C (foreground)

17 - View looking northeast from Parcel C — showing retaining wall and
railroad embankment



19 — View looking south toward Parcel C — showing railroad embankment on
left




20 — View looking south from tracks on railroad corridor from a point south of
the Hazelwood Lane crossing and north of the Ao-Zhou residence
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pickup truck in adverse possession area (Parcel D) at ground level of Ao-Zhou
residence
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22 — View looking south and west from tracks on railroad corridor — showing
top of garage in adverse possession area (Parcel D)
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23 — View looking north and west from tracks on railroad corridor — showing
top of garage in adverse possession area (Parcel D)




24 — View looking north and west from tracks on railroad corridor — showing
garage in adverse possession area (Parcel D) and portion of Parcel C

25 — View looking northwest from tracks on railroad corridor near southern
limit of Parcel C
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