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Re: Delaware and Hudson Railway Company, Inc. — Discontinuance of Trackage
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Dear Ms. Brown:

Enclosed for filing please find Delaware and Hudson Railway Company, Inc.’s Reply
to Mofions to Consolidate in the above proceeding.

Please contact me should you have any questions.
Respectfully submitted,

STINSON LEONARD STREET LLP
N
n j ,'

Ay

(Bavid F. Rifkind

cc: Partfies of Record in the above referenced proceeding and in FD 35873

. 1775 PENNSYLVANIA AVENUE N.W., SUITE 800 « WASHINGTON, DC 20006
www.stinsonleonard.com ™ 202.785.9100 MAIN » 202.785.9163 FAX




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-156 (SUB-NO. 27X)

DELAWARE AND HUDSON RAILWAY COMPANY, INC.
-- DISCONTINUANCE OF TRACKAGE RIGHTS EXEMPTION --

IN BROOME COUNTY, NY; MIDDLESEX, ESSEX, UNION, SOMERSET, HUNTERDON,
AND WARREN COUNTIES, NJ; LUZERNE, PERRY, YORK, LANCASTER,
NORTHAMPTON, LEHIGH, CARBON, BERKS, MONTGOMERY, NORTHUMBERLAND,
DAUPHIN, LEBANON, AND PHILADELPHIA COUNTIES, PA; CECIL, HARFORD,
BALTIMORE, ANNE ARUNDEL, AND PRINCE GEORGE’S COUNTIES, MD; THE
DISTRICT OF COLUMBIA; AND ARLINGTON COUNTY, VA

REPLY TO MOTIONS TO CONSOLIDATE

David F. Rifkind

Stinson Leonard Street LLP
1775 Pennsylvania Avenue, NW
Suite 800

Washington, DC 20006

(202) 969-4218

W. Karl Hansen

. Stinson Leonard Street LLP
150 South Fifth Street
Suite 2300

Minneapolis, MN 55402
(612) 335-7088

Counsel for Delaware and Hudson
Railway Company, Inc.

Dated: May 11,2015

106848182v1
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SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-156 (SUB-NO. 27X)

DELAWARE AND HUDSON RAILWAY COMPANY, INC.
-- DISCONTINUANCE OF TRACKAGE RIGHTS EXEMPTION --

IN BROOME COUNTY, NY; MIDDLESEX, ESSEX, UNION, SOMERSET, HUNTERDON,
AND WARREN COUNTIES, NJ; LUZERNE, PERRY, YORK, LANCASTER,
NORTHAMPTON, LEHIGH, CARBON, BERKS, MONTGOMERY, NORTHUMBERLAND,
DAUPHIN, LEBANON, AND PHILADELPHIA COUNTIES, PA; CECIL, HARFORD,
BALTIMORE, ANNE ARUNDEL, AND PRINCE GEORGE’S COUNTIES, MD; THE
DISTRICT OF COLUMBIA; AND ARLINGTON COUNTY, VA

REPLY TO MOTIONS TO CONSOLIDATE

INTRODUCTION

Delaware and Hudson Railway Company, Inc. (“D&H?”) submits this Reply in response
to the Motion to Consolidate filed by James Riffin (“Riffin”) and the motion for consolidation
contained in the Petition to Revoke and For Stay of Exemption filed by Samuel J. Nasca
(“Nasca™), on behalf of SMART/Transportation Division, New York State Legislative Board.
D&H opposes Riffin’s and Nasca’s motions to consolidate this trackage rights discontinuance
proceeding with Finance Docket No. 35873 (the “Acquisition Proceeding™), where Norfolk
Southern Railway (“NSR”) secks to acquire and operate 282.55 miles of rail lines from D&H
(the “D&H South Lines”). No basis exists for consolidating these proceedings. Consolidation
would unnecessarily increase the regulatory burden on both proceedings without any benefit

whatsoever. Accordingly, consolidation is unwarranted and Riffin and Nasca’s motions should

be denied.
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ARGUMENT

In this proceeding, D&H has invoked the 2-year out-of-service class exemption to
discontinue approximately 670 miles of trackage rights, which includes approximately 660 miles
of overhead trackage rights and 10 miles of local terminal trackage rights in Philadelphia over
which D&H has not operated since March 2013. The majority of the 670 miles of trackage
rights have not been used in more than a decade for either overhead or local traffic and none of
these trackage rights currently are economically justifiable. Under these circumstances, D&H’s
discontinuance of the trackage rights clearly is of limited scope and qualifies for the 2-year out-
of-service class exemption. None of the trackage rights to be discontinued in this proceeding
involve lines that NSR seeks to acquire in the Acquisition Proceeding. The fact that the trackage
rights discontinuances are being sought contemporaneously with NSR’s application to acquire
and operate the D&H South Lines does not alter the fact that D&H is entitled to discontinuance
authority independently of the Acquisition Proceeding.

Although Riffin and Nasca each cite the supposed anti-competitive effects of the two
transactions taken together as the basis for consolidating this class exemption proceeding with
the “minor” rail line sale proceeding, this is merely a pretext to serve their own interests. Indeed,
Riffin and Nasca, neither of whom are shippers, are an unlikely pair of champions of shipper
interests and, in fact, their positions are contrary to the more than 100 support statements
received from shippers in the Acquisition Proceeding.

Importantly, consolidation of the proceedings would have negative consequences with no
offsetting benefits. The record in the Acquisition Proceeding is complete and closed on
March 31, 2015; the Board is scheduled to issue its final decision later this week. Consolidation

could lead to delay and create procedural complications as different regulatory standards apply to
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the two proceedings. See Union Pac. R.R. Co.—Petition for Declaratory Order, STB Docket
No. 34090 (STB served Nov. 9, 2001) (denying consolidation of related proceedings involving
the same line and parties when different statutory standards applied). Moreover, consolidation
would undoubtedly prompt additional rounds of filing from Riffin and Nasca, each of whom
have engaged in a campaign to obstruct and delay these proceedings with endless, sometimes
impertinent, and frequently repetitive and groundless, filings.

While consolidation would create further regulatory burdens, there is no reason to believe
that consolidation here would better inform the Board’s consideration of the Acquisition
Proceeding, enhance the regulatory process, or otherwise affect the outcome of either
proceeding. Importantly, NSR’s Application specifically identified the trackage rights for which
D&H would be seeking discontinuance authority and presented evidence as to the lack of impact
of the proposed discontinuances on competition. Likewise, both Riffin and Nasca have addressed
the trackage rights discontinuances in the Acquisition Proceeding. Thus, the Board has already
heard and is able to take into account Riffin’s and Nasca’s concerns regarding the trackage rights

discontinuances in the Acquisition Proceeding without consolidating the proceedings.
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For the foregoing reasons, D&H respectfully requests that the Board deny Riffin’s and

Nasca’s motions to consolidate this trackage rights discontinuance proceeding with NSR’s

Acquisition Proceeding.

Respectfully submitted,

o
Dated: S (/S
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Jeffery A. Bartos

(Jbartos@Geclaw.com)

Guerrieri, Clayman, Bartos & Parcelli, P.C.
1900 M Street, N.W., Suite 700
Washington, DC 20036

David Bernhardt

Maine Department of Transportation
16 State House Station

Augusta, ME 04333

Eugene H. Blabey

Western New York & Pennsylvania Railroad, LLC
3146 Constitution Avenue

Olean, NY 14760

David Brillhart

New Hampshire Depart Of Transportation
P.O. Box 483

Concord, NH 03302-0483

Honorable Robert P. Casey, Jr.
United States Senate
Washington, DC 20510

Honorable Chris Collins
1117 Longworth House Office Building
Washington, DC 20515

P. Scott Conti
75 Hammond Street
Worcester, MA 01610

Kelvin J. Dowd
(Kid@Sloverandloftus.com)
Slover & Loftus

1224 Seventeenth Street N.W,
Washington, DC 20036-3003

Susan Duckworth
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Northeast Freight Transfer
321 Spruce Street, Suite 607
Scranton, PA 18503

Richard Edelman
(Redelman@Qdsalaw.com)
Mooney, Green, Saindon, Murphy &
Welch

1920 L Street, N.W., Suite 400
Washington, DC 20036

Toby L. Fauver

Pennsylvania Department of
Transportation

Keystone Building 400 North Street
Harrisburg, PA 17104

Nathan R. Fenno

New York, Susquehanna & Western
Railway Corporation

1 Railroad Avenue

Cooperstown, NY 13326

L. Andrew Fleck

NI Industries, Inc.

5430 LBJ Freeway, Suite 1700
Dallas, TX 75240-2697

Frank Depaola
Ten Park Plaza
Suite 4160
Boston, MA 02116



Honorable Chris Gibson
House of Representatives
Washington, DC 20515

Steven M. Golich

Celtic International

7840 Graphics Drive, Suite 100
Tinley Park, IL 60477

Honorable Richard Hanna

U. S. House of Representatives

319 Cannon House Office Building

First Street & Independence Avenue, S.W,
Washington, DC 20515

John Heffner
(John.Heffner@Strasburger.com)
Strasburger & Price, LLP

1025 Connecticut Avenue, N.W., Suite 717
Washington, DC 20036

Honorable Brian M. Higgins

U. S. House of Representatives

319 Cannon House Office Building

First Street & Independence Avenue, S.W.
Washington, DC 20515

Eric M. Hocky
(Ehocky@Thorpreed.com)
Clark Hill, PLC

One Commerce Square
2005 Market Street, Suite 1000
Philadelphia, PA 19103

Eric B. Lee

Owego Harford Railway, Inc.
415 Woodland Road
Syracuse, NY 13219

Louis E. Gitomer

The Adams Building, Suite 301 600
Baltimore Avenue

Towson, MD 21204
Lou_Gitomer@Verizon Net
Randall C. Gordon
(ngfa@ngfa.org)

National Grain and Feed Association

1250 Eye St N.W., Suite 1003
Washington, DC 20005-3922

Gordon P. MacDougall

1025 Connecticut Avenue, N.W.,
Suite 919

Washington, DC 20036-5444

Lawrence C. Malaki
(Lmalski@Pnrra.org)
Pennsylvania Northeast Regional
Railroad Authority

280 Cliff Street

Scranton, PA 18503

Keith D. Martin

(Keith.Martin@Dot.Ny.gov)

New York State Department
of Transportation

50 Wolf Road, éth Floor

Albany, NY 12232

Terrence D. Matthews

JB Hunt Transport Services, Inc.
P.O. Box 130

Lowell, AR 72745-0130

Thomas McFarland
(Mcfarland@Aol.com)

Thomas F. McFarland, P.C.

208 South Lasalle Street, Suite 1890
Chicago, IL 60604

John McHugh

East Of Hudson Rail Freight Service
Task Force, Inc.

233 Broadwayy, Suite 2320

New York, NY 10279



Peter R. Leishman
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Milford-Bennington Railroad Co., Inc.
62 EIm Street
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Kevin Moore
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William A. Mullins
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Washington, DC 20037

Raj Mukheriji
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U.S. House of Representatives
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P. O. Box 4044
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Jeffery K. Stover
(Jstover@Seda-Cog.org)
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201 Furnace Road
Lewisburg, PA 17837

Vincent P, Szeligo
(Vszeligo@Wsmoslaw.com)

Wick Streiff Meyer O'Boyle & Szeligo PC
1450 Two Chatham Center

Pittsburgh, PA 15219-3427

Ben J. Tarbutton, il

Sandersville Railroad Company
P.O. Box 269

Sandersville, GA 31082

Honorable Paul Tonko

U.S. House of Representatives

2462 Rayburn House Office Building
Washington, DC 20515

Honorable Pat Toomey

United States Senate

248 Russell Senate Office Building
Washington, DC 20510

David J. Monte Verde

Delaware Lackawanna Railroad Co.
1 Mill Street, Suite 101

Batavia, NY 14020-3141

John B. Vermylen

Lerega (A. Zerega Sons, Inc.)
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Thomas W. Wilcox
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Pennsylvania Public Utility Commission
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Sharon Clark
(Sharon.Clark@Perdue.com)
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Jerrold Nadler

U. S House of Representatives
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Commonwealth Of Virginia
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Transportation Division
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Department Of Tptn.
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