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• The lapsed Nevada CPCNs are now subject to revocation before the NTA for 
failure to resume operations within 180 days of discontinuing services; 

• The Nevada transportation market has changed; 
• A material fact not considered in issuing a decision cannot be deemed decided; 
• A material fact not considered in issuing a decision invalidates that decision; 
• Pursuant to 49 U.S.C. §§ 13101, 13504 and Funbus System. Inc. v. State of 

California Public Utilities Commission, 801 F.2d 1120 (9th Cir. 1986), the STB's 
jurisdiction is limited with respect to purely intrastate routes in Nevada. A true 
and correct copy ofthe lapsed Nevada CPCNs are attached hereto as Exhibit "3." 

Nevada is a highly regulated state with respect to commercial motor transportation as is 
the transportation market in Clark County, Nevada (Las Vegas). Accordingly, the NTA has been 
entrusted by the Nevada Legislature to regulate intrastate motor carriers in Nevada. The purpose 
of these regulations inter alia is to ensure public safety, as well as to ensure adequate, 
economical, and efficient service of the traveling public and to foster sound economic conditions 
in motor transportation. See NRS 706.151. Most importantly, the NTA has the unique local 
expertise to appropriately execute its solemn responsibility with regard to such "guiding charter." 
Accordingly, we would respectfully request that, pursuant to 49 U.S.C. § 13101(a)(1)(E), the 
STB defer to the NTA with regard to the issue of the lapsed Nevada CPCNs and/or whether a 
non-certificated (licensed) operator may perform strictly intrastate, per capita transportation 
services in Clark County. 

Recently, the LOA is further evaluating, and hereby respectfully reserves, its rights to file 
a Leave to Intervene pursuant to 49 C.F.R. § 1112.4 before the STB, along with a Petition for 
Reconsideration/Petition to Reopen in the above-referenced proceedings. 

Thank you for your consideration of the LOA's position. Should the STB require 
additional information and/or documentation or wish for the LOA to proceed with filing a 
Petition as discussed herein, please do not hesitate to notify our office. 

Respectfully submitted, 

~Mn 
Kimberly Maxson-Rushton, Esq. 
Louis V. Csoka, Esq. 
Cooper Levenson, Attorneys at Law 
Counsel for the LOA 
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BEFORE THE NEVADA TRANSPORTATION AUTHORITY 

In rePetition ofEvergreen Trails, Inc. for Adbption of Transfer 
of Certificates of Public Convenience and Necessity to Provide 
Charter Bus Service, CPCN 2016.2 and CPCN 2115 

) 
) 
) 

Docket No. 12-09019 

LIVERY OPERATORS ASSOCIATION OF LAS VEGAS 
PROTEST TO EVERGREEN TRAILS, INC. APPLICATION/PETITION 

FOR ADOPTION OF TRANSFER OF CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECESSITY 2016.2 AND 2115 

COMES NOW, Livery Operators Association of Las Vegas ("LOA"), by and throug 

10 . 
their counsel, Kimberly Maxson Rushton, Esq. of the law firm of Cooper Levenson, Attorneys a 

11 

Law, and submits the following Protest to Evergreen Trails, Inc. ("Evergreen" or th 
12 

13 ~'Applicant") Application/Petition for adoption of transfer of Certificates of Public Convenienc 

14 and Necessity to provide common motor carrier services pursuant to CPCN 2016.2 and CPC 

15 2115 (the "Adoption ofTransfer of the Nevada CPCNs"). 
16 

As will be set forth m.ore fully below, this Protest is filed pursuant to Nevad 
17 

Administrative Code (''NAC'') · 706.397, as an ·objection to the Nevada Transportation 
18 

~ 

19 

20 

21 

22 

23 

24 

25 

26 

27 

.28 

Authority's {"NTA") Adoption of Transfer of the Nevada CPCNs to Evergreen. 

The legal basis for the objection is that: 

(1) in o~taining its instant approvals from the Surface Transportation Board ("STB"), 
./ 

Evergreen specifically represented to the STB that it will not resume th.e service 

authorized pursuant to CPCN 2016.2 and CPCN 2115, which was a specific basis· for the 

STB' s approval; 

(2) the recent notice of this matter through the NTA has resulted in a denial of the LOA's 

due process rights; and 

1 
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SE:P 2 6 2012 

Nevada Transportation Authority 
,___L_as_\_te~as, Nevada 
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(3) the LOA has significant doubts regarding the STB's jurisdiction, in so far as CPC 

2016.2 and CPCN2115 relate to a relatively small operator's solely intrastate operation. 

Based on the foregoing significant concerns, the LOA respectfully requests that the NT A 

either deny or, at a minimum, delay its Adoption of Transfer of the Nevada CPCNs, until all 

interested parties, including the LOA, has had an appropriate opportunity to study these issues. 

All notices, pleading documents and correspondence pertaining to this proceeding should 

be directed to the following individual: 

Kimberly Maxson-Rushton, Esq. 
Cooper Levenson, Attorneys at Law 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
krushton@cooperlevenson.com 

I. 
FACTS 

1. Effective September 6, 2012, the STB approved the transfer of assets applications 

16 
of twelve (12) separate interstate motor passen~er common carrier subsidiaries (the "Federal 

17 Application"). See STB Decision Docket No. MCF 2104 7 (Sept. 6, 20 12). 

18 2 . Such approval for the transfer of assets under the Federal Application _also 

. 19 
included CUSA K-TCS, LLC d/b/a CoachAmerica ("CoachAmerica") and CUSA K-TCS, LLC 

20 

· d/b/a Gray Line Airport Shuttle ("Grey Line"). See. id. 
21 

22 3. In Nevada, Coach America holds CPCN 2016.2; Grey Line holds CPCN 2115 

23 (collectively, the "Nevada CPCNs"). See NTA Order 2016.2 (Oct. 2, 2009); see also NT 

24 Order 2115 (Nov.14, 2006). 
25 

4. . Under their Nevada CPCNs, CoachAmerica and Grey Line are solely restricted t 
26 

27 
Nevada intrastate operations. See id .. 

28 

2 
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1 
5. The Nevada CPCNs are also subject to suspension and revocation for failure to 

2 follow Nevada Revised Statutes ("NRS") 706 and NAC 706 and cannot be transferred without 

3 the NT A's approval. See id. 

4 6. In its Federal Application, Evergreen stated that "[CoachAmerica and Grey Line] 
5 

discontinued operations in April 2012. The assets qf these companies will be consolidated into 
6 

7 
Evergreen, but Evergreen does not plan to resume the services previously offered by these 

8 companies. See 'STB Decision Docket No. MCF 21047 (Sept. 6, 2012) at Page 3, Note 4 

9 (emphasis added). 

10 
7. These representations and background facts served as a direct basis for the STB's 

11 

decision and Order. See id. at Pages 2,3, 6, and 7. 
12 

13 8. In sharp contrast to its Federal Application, in its present application letter to 

14 NT A, and Evergreen now states that Evergreen "will· operate using the same . . . [Nevada 

15 CPCNs} assigned to ... [CoachAmerica and Grey Line}, who services Evergreen will continue 
16 

to operate post-closing." Application Letter from David·H. Coburn, Esq. to James Day, Esq., 
17 

18 
(August 13, 2012) (emphasis added). 

'19 9. Accordinglv. Evergreen's reoresentations to the STB which allowed it to gain its 

20. instant aooroval from the STB for the Federal Aonlication were entirelv different than its 

21 oreserit representations to the NTA in connection with its aoolication for the NT A's Adootion of 
22 

Transfer of the Nevada CPCNs. · 

24 
10. Presumably, Everg~een has done such contrasting representations to the STB . 

25 versus the NT A for two reasons. 

26 11. · First, in granting its approval, the STB undertakes an examination of the 

27 
"adequacy of transportation to the public" in all the relevant markets, related to which -its 

28 

approval is granted. See STB Decision Docket No. MCF 21047 (Sept. 6, 2012). 

3 
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1 
12. By stating that Evergreen will not resume operations in Nevada, Evergreen 

2 
apparently hoped to "fast track" its approval before the STB, by avoiding the examination of the 

3 unique conditions of the Nevada market. 

4 13. As a result of Evergreen's apparent misrepresentation to the STB, STB did no 

5 
undertake an examination of the "adequacy of transportation to the public" in the current Nevad 

6 

market. See id. 
7 

8 14. Second, by failing to properly advise the STB of its Nevada plans, Evergreen 

9 apparently also hgped that industry participants would not have to be properly noticed . 

. 10 

11 

12 

13 

14 

15 

16 

17 

. 18 

19 

20 

21 

22 

. 23 

24 

25 

26 

27 

28 

15. As a result of Evergreen's apparent misrepresentation to the STB, industr 

participants, including LOA, were not properly noticed. See id. 

II. 

ARGUMENT 

A. The NTA should deny the proposed Adoption of Transfer of the Nevada CPCNs, 
based on Evergreen's apparent false representations to the STB regarding its 
plans for Nevada. 

To be proper for all impacted markets, the STB approval must inter alia examine th 

"effect of the proposed transaction on the adequacy of transportation to the public." 49 U.S.C. § 

14303(b)(1) (1996). 

Here, in its Federal Application, Evergreen stated that "[CoachAmerica and Grey Line] 

discontinued operations·in April 2012. The assets qfthese companies will be consolidated into 

Evergreen, but Evergreen does not plan to resume the services previously offered by these 

companies. 'See STB DecisionDocket No. MCF 21047 (Sept. 6, 2012) at Page 3, Note 

(emphasis added). 

As a result of Evergreen's apparent misrepresentation to the STB, STB did not undertak 

an examination of the ''adequacy of transportation to the public" in the current Nevada market. 

4 
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See STB Decision Docket No. MCF 21047 (Sept. 6, 2012). If Evergreen was forthcoming with 
1 

2 the STB, the impact on the Nevada market would have been a key factor in the approval and 

3 would have likely delayed the application. Instead; Evergreen apparently chose to "fast track" its 

4 

5 

6 

7 

8 

9 

10 

11 

application, by misrepresenting such key specifics in its application to the STB. 

Accordingly, Evergreen's STB approval is based on such apparent misrepresentation and 

cannot be applied to the Nevada market. Therefore, the NTA should deny Evergreen's proposed 

Adoption ofTransfer of the Nevada CPCNs. 

B. Evergreen's apparent false representations and-recent notice of this matter 
through the NTA also resulted in a ,denial of the LOA's due process rights. 

In all proceedings, procedural. due process requires meaningful "notice'' and prope 

12 "opportunity to be heard." Maiola v. State, 120 Nev. 671, 675, 99 P.3d 227, 229 (2004); see also 

13 
Community Ass'n for Restoration of the Environment v. Henry Bosma Dairy, 305 F.3d 943, 952 

14 

15 
(9th Cir. 2002). 

16 Here, by failing to properly advise the STB of its Nevada plans (indeed, in an apparen 

17 misrepresentation of. such plans), ·Evergreen apparently also hoped that industry participant 

18 would not have to be properly noticed as to such plans. As a result of Evergreen's apparen 
19 

misrepresentation to the STB, industry participants, including LOA, were not properly notic_ed. 
20 

21 
Indeed, the first time that the LOA heard of this matter was just days before the presently 

22 planned hearin~ before the NT A. 

23 Accordingly, given Evergreen's apparent misrepresentation and the short notice time 

24 
created as a result, there was no proper notice and no opportunity to be heard whatsoever that 

25 
brand new entity from the other side of the country will now set up . operations in Nevada. 

26 

27 
Especially, since such operator previously represented to the STB that it had no such plans fo 

2s Nevada. 

5 
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Therefore, the NTA should deny the Evergreen's proposed Adoption of Transfer of th 

Nevada CPCNs. 

C. Given the size of CoachAmerica and Grey Line and their Nevada CPCNs being 
limited solely to intrastate operations, LOA also does not believe that STB would 
have had jurisdiction with regard to entering an order for their Nevada CPCNs. 

Significant questions regarding the STB's jurisdiction as to the STB's ability· 

·specifically order the transfer of Nevada CPCNs of CoachAmerica and Gray Line abound. 
7 

8" First, 49 U.S.C. § 14303(g) provides that "[STB's jurisdiction does] not apply t 

9 transactions involving carriers whose aggregate gross operating revenues were not more than 

10 
$2,000,000 during a period of 12 consecutive months ending not more than 6 months.before the 

11 
date of the agreement of the parties." Id. 

12 

13 Here, CoachAmerica and Grey Line wer~ solely restricted to Nevada intrastate operations 
~ 

14 with relatively small operations. As such, the propriety of STB' s jurisdiction as to these entities 

15 should be examined. 
16 

· ~econd, federal jurisdiction does not normally extend to purely intrastate matters. See 
17 

~ Solid Waste A enc ofNorthern Cook Count v. United s·tates Arm 
18 

19 et al., 531 U.S. 159 (2001). 

20 

. 21 

22 . 

23 

24 

25 

· Ifere, under their Nevada CPCNs, CoachAmerica and Grey Line are solely restricted t 

Nevada intrastate operations, which were conducted intrastate. The Nevada CPCNs are also 

subject to suspension and revocation for failure to follow Nevada Revised Statutes ("NRS") 706 

and NAC 706 and cannot be transferred without. the NTA's.approval. In its Federal Application, 

Evergreen stated that "Evergreen does not plan to resume the services previously offered by ... 

2 6 [CoachAmerica and Grey'Line in Nevada]." 

27' 

28 

In short, while the Nevada CPCNs were approved for intrastate operations, Evergreen 

represented that it would not participate tq in Nevada operations if approved 1Jy the STB. 

6 
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For these reasons, the propriety of STB's jurisdiction as to these entities' and thei 
1 

2 
Nevada CPCNs should also be examined, especially, since it was not even the basis fo 
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28 

consideration in the STB ·decision. 

Given this factual and legal framework, the NTA should deny the ·Evergreen's propose 

Adoption of Transfer of the Nevada CPCNs at this juncture. 

m. 

CONCLUSION 

For the foregoing reasons, the Adoption of Transfer of the Nevada CPCNs should b 

denied by the NTA or, at a minimum, delayed, until all of these issues can be examined by all . 

interested parties, including the LOA 

DATED this 11!... day of September, 2012. 
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AX ON-RUSHTON, ESQ. 
Nevada Bar No. 5065 
LOUIS V. CSOKA, ESQ. 
NevadaBarNo. 7667 
COOPER LEVENSON 
ATTORNEYS AT LAW 
· 6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
Couns.el for the Petitioner, · 
LIVERY OPERATORS ASSOCIATION 
OF LAS VEGAS 
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CERTIFICATE OF SERVICE 

2 I HEREBY CERTIFY that, on September ¥2012, I served a copy of the above and 

3 foregoing LIVERY OPERA TORS ASSOCIATION OF LAS VEGAS PROTEST TO 

4 
EVERGREEN TRAILS. INC. APPLICATION/PETITION FOR ADOPTION OF 

5 
TRANSFER OF CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY TO 

6 

PROVIDE CHARTER BUS SERVICE, CPCN 2016.2 AND CPCN 2115 via U.S. Mail, 
7 

8 postage prepaid, upon .the following: 

9 David W. Newton, Esq. 
Senior Deputy Attorney General 

10 Office of the Attorney General 
555 East Washington Avenue, Suite 390 

11 Las Vegas, Nevada 89101 

12 David Coburn, Esq. · 
Steptow & Johnson, LLP 
1330 Connecticut Ave, NW 
Washington, D.C. 20036 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Nevada Transportation Authority 
· Applications Manager 
2290 South Jones Boulevard, Suite 110 
Las Vegas, Nevada 89146 

oyee~ 
Cooper Levenson, Attorneys at Law 
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RECEIVED 
OCT 1 6 2012 

BEFORE THE NEVADA TRANSPORTATION AUTHORITX',N d r· · rt :. Author'lty - eva a ranspo a 10n 
· Las Ve§as, t evada 

In re Petition of Evergreen Trails, Inc. for Adoption of Transfer ) 
of Certificates of Public Convenience and Necessity to Provide ) Docket No. 12-09019 
=C~ha=rt=e:!_r B=us"""'S"'-'e:o!...rv-'--"i=ce"""', -=C=-PC=N'-!..--"='2..::::..0 .:....:16=.2"'---=an=d~C=P'-"C=N-'-=21"'-'1=5 _____ ) 

LIVERY OPERA TORS ASSOCIATION OF LAS VEGAS 
REPLY TO EVERGREEN TRAILS, INC.'S RESPONSE TO 

PROTEST TO EVERGREEN TRAILS, INC. APPLICATION/PETITION 

COMBS NOW, Livery Operators Association of Las Vegas ("LOA"), by and through 
. . 

their counsel, Kimberly Maxson Rushton, Esq. and Louis V. Csoka, Esq. of the law firm of 

Cooper Levenson, Attorneys at Law, and submits the following Reply to Evergreen Trails, Inc. 

("Evergreen" or the "Applicant") · Opposition to the LOA's Protest to Evergreen's 

Application/Petition for adoption of transfer of Certificates of Public Convenience and 

Necessity to provide Charter Bus Service, CPCN 2016.2 and intrastate Scenic Tour, Airport 

Transfer and Special Services; CPCN 2115 (the "Adoption of Transfer of the Nevada 

CPCNs"). 1 

I. 
ARGUMENT 

A. CUSA/Evergreen's failure to timely resume operations is a ground for revocation 
. of their Nevada CPCNs. · · · 

In general, the NTA regulations provide that "an application for the transfer of operating 

rights'will not be approved if there has been a cessation of operations by the transferor without 

the prior approval of the ... [NTA] even -if the application· ... [for the same] was submitted 

before the operations ceased." NAC 706.389(1) (2002). 

1 Unless otherwise noted, the remainder of this Reply brief will continue to utilize the same defined tenns as th~ 
initial Protest submitted by the LOA. · 

1 



... 
I 

1 

2 

.3 

4 

5 

6 

7 

.8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

.. 21 

22 

23 

24 

25 

( 

More importantly, for Nevada CPCNs to be valid, the proposed service "[shall] be 

provided on a continuous basis." NRS 706.391(2)(e) (2009) (emphasis added). 

Here, Coach America and Gray Line Airport Shuttle (collectively, "CUSA") 

precipitously ceased their operations over six months ago. Since that time, the lapsed Nevada 

CPCNs have not been revived nor continued. 

Accordingly, CUSA did not have "active licenses" at the time the STB authorized 

Evergreen to acquire CUSA's transportation assets. Instead, the licenses of Evergreen's 

predecessor in interest, CUSA, have already lapsed and are, therefore, subject to revocation. 

Even if one accepts arguendo that the STB authorized Evergreen to acquire the Nevada 

CPCNs (notwithstanding Evergreen's contrary representations to the STB, as fully discussed in 

the LOA's Protest to the NTA and revisited herein), Evergreen has only been authorized to 

acq)lire such "lapsed" Nevada CPCNs that are now "subject to revocation." 

B. Evergreen's Opposition fails to present any compelling arguments for the NTA 
proposed ~!,pproval for the transfer of the Nevada CPCNS · 

1. Notwithstanding Evergreen's argument to the contrary, Evergreen's 
Application today is·for a substantially different "transportation market" 

·Contrary to Evergreen's arguments, Evergreen's application to the STB (the "Federal 

Application") and corresponding request to the NTA do not present the restoration of the same 

level of competition in the_ Las· Vegas market. Instead, Evergreen is attempted to enter irito a 

different transportation market than the one that existed at the time CUSA stopped operating in 

Nevada. 

. In particular, CUSA ceased its Nevada operations more than six months ago. When 

26 ·qusA did s~, existing Nevada operators had to fill the vacuum-by hiring additional staff and 

27 

28 
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by committing additional resources to those transportation services that CUSA had completely 

abandoned. 

For example, one major transportation provider even agreed to honor the vouchers of the 

then-bankrupt CUSA, even though it never received compensation fro·m CUSA or from any 

other person or entity on such vouchers. As such, the exit of CUSA from the Nevada .market 

created significant costs to be borne by other carriers. 

Furthermore, since that time, the. NTA ·has had multiple meetings where · new 

transportation operations were approved for the Nevada market, and new CPCNs were granted; 

in part, Staff and the Commission. have relied upon a review of the intrastate transportation 

market in determining the impact on other carriers and whether said services will foster sound 

economic conditions in the transportation industry. NRS706.151 and 706.391. As part of this 

analysis the NTA has considered the full exit ofCUSA from the Nevada market. Each of these 

new investments and operations irrevocably changed the Las Vegas transportation market. 

Among other key facts, a greater number of motor carriers now operate in the Las Vegas market 

today than when CUSA ceased its operations. 

As such, Evergreen's instant application and request do not restore the same level. of . 

competition in the Las Vegas market, as alleged by Evergreen. Instead, it disrupts, yet again, the 

transportation market with regard to those businesses that already experienced such disruption 

once, in having to adjust their functions, investments, and labor expenditures, upon the 

unequivocal abandonment of the Las Vegas market by CUSA. There is also further disruption 

with regard to those additional businesses that were since approved with the expectation 'that 

CUSA was not returning to service (not without a full analysis by the NTA of the viability of 

the services). 
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19 

. Accordingly, Evergreen's argument that it is merely seeking to restore .the same level of 

competition in the Las Vegas market is completely without any merit. 

2. Notwithstanding Evergreen's argument to the contrary, Evergreen's 
application to the STB was solely for the approval of its acquisition of CUSA's 
operating asset not for the approval of obtaining Nevada CPCNs · 

Evergreen improperly .conflates its approval from the STB · for its acquisition of 

transportation assets of its bankrupt predecessor .entity with those statutory and regulatory 

requirements that pertain to th~ actual proper receipt of a Nevada CPCN. 

Evergreen appears to pretend that, by receiving STB approval to acquire transportation 

assets, it also holds approval to operate those assets. Such assertion by Evergreen, however, is 

belied by Evergreen's own representations to the STB that "it was not resuming its Nevada 

operations." STB Decision Docket No. MCF 21047 (Sept. 6, 2012) at Page 3, Note 4 (emphasis 

added). 

As such, the STB's approval could only be based upon· the fact that Evergreen 

specifically represented that it was not resuming CUSA's Nevada operations in any manner 

whatsoever. 

In partiCular, the STB's action cannot amount to an approval to transfer the Nevada 

20 . CPCNs, as Evergreen specifically excluded such facts from its own STB application by virtue 

21 of its: representation that they would not be needed. .As a factual matter, the transfer of CPCNs 

22 
could not have been properly approved. 

23 
Accordingly, Evergreen's request to revive and transfer the abandoned Nevada CPCNs 

24 

25 
ofCUSA must be denied. 

26 Ill 

27 Ill 

28 
Ill 

4 
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3. Notwithstanding Evergreen's argument to the contrary, the decision of the 
STB, where it did not even consider the Nevada CPCNs, cannot be dispositive 
as to the Nevada CPCNs 

Relevant information not included in the initial application requires a new proceeding. 

See. e.g., Shon Ning Lee v. Immigration & Naturalization Service, 576 F.2d 1380 (9th Cir. 

1978)_. 

In its application to the STB, Evergreen stated that "[CUSA] discontinued operations in 

April 2012. The assets ofthese companies will b~ consolidated into Evergreen, but Evergreen 

does not plan to resume the services previously offered by these companies." STB Decision 

Docket No. MCF21047 (Sept. 6, 2012) at Page 3, Note 4 (emphasis added). 

· ·Given that Evergreen specifically represented to the· STB that. it will not resume 

operations in Nevada, the STB's decision cannot be determinative as to an issue that was not 

before it. Accordingly, the decision of the STB is not dispositive as to the Nevada CPCNs. 

15 Indeed, contrary to Evergreen's assertions, the STB's order is completely silent on the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

. 27 

28 

abandoned NevadaCPCNs. · 

·Accordingly, Evergreen's request to revive and transfer the abandoned Nevada CPCNs 

of its predecessor entity in interest must be denied, as it will require ~new application. 

4. Notwithstanding Evergreen's argument to the contrary with regard to last 
minute communicafions to the NTA, the decision of the STB, given Evergreen's 
failure to disclose its material plans in the Federal Application, ·cannot be 
dispositive as to the Nevada CPCNs · 

·In its Opposition brief filed before the NTA, Evergreen now concedes that it failed to 

inform the STB that it was planning to resume it's Nevada operations. See Opposition, Pages 1-

2, a true and correct copy of which is attached as Exhibit "1" hereto. In doing so Evergreen 

misled the STB. And now, is attempted to use the STB approval to mislead the NTA into 

transferring intrastate operating authorities to a non-certificated carrier. 

5 



1 
In making a proper application, secret plans have no place and do not matter. Instead, an 

2 applicant has a duty to disclose ail relevant facts to the decision maker. Where there is a failure 

3 to disclose all relevant facts, the application is properly denied. See, e.g. In re Bitter, 2008 VT 

4 
132 (Vt. 2008). 

5 

Here, Evergreen argues that a letter sent to the NTA (an agency not involved in its 
6 

7 
- application before the STB) approximately two weeks before the STB. issued its decision 

8 somehow cures Evergreen completely of misleading the STB with regard to the Federal 

9 Application. This cannot be the case. The decision maker was the STB, not the NT A. Thereby 

10 
evidencing that the actual decision maker was intentionally misled. 

11 

Furthermore, contrary to Evergreen's representations today, it was not, and could not be, 
12 

13 

. ('-

"obvious," neither to the STB nor to any interested person that Evergreen would be resuming 

14 the routes in Nevada ~fits predecessor entity, especially, since Evergreen made the specific 

15 representation to the STB that it would not do so. See STB Decision Docket No. MCF 21047 

16 
(Sept. 6, 2012) at Page 3; Note 4 (emphasis added). 

17 

18 
Indeed, Evergreen ·no:w admits. that "[Only] following filing of the Application, 

19 Evergreen identified certain business opportunities in Nevada and . . . [decide to act upon the 

20 same]." Evergreen's Letter to the STB, at Page 3 (October 9, 2012), a true ·and correct copy or 

21 
which is attached as Exhibit "2" hereto. 

22 

24 
the true intent of its Federal Application. Evergreen's own representations, therefore, 

. 25 foreclosed the possibility of resuming the Nevada operations. Nothing in the application 

26 Evergreen submitted to the STB indicated that they were indeed keeping their options open. 

27 
Ill 

28 
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1 
Accordingly, Evergreen's request to revive and transfer the Abandoned Nevada CPCNs 

2 of its predecessor entity in interest must be denied. 

3 C. The STB lacked jurisdiction with regard to the Nevada CPCNs 

4 
Inrelevant portion, 49 U.S. C. § 14303(a) provides that the STB can only grant approvals 

5 
for consolidations, mergers, and acquisitions of motor carrier of passengers where it is "subject 

6 

7 
to ... [the STB's] jurisdiction," as setforth in Chapter 135. See id. Chapter 135, in turn, 

8 provides that the STB's "jurisdiction" directly hinges on transportation activities related, in 

9 some substantial manner, to an interstate operation. See id at§ 13501. 

10 
For that reason, motor carrier transportation entirely in one state, for example, is not 

11 

subject to the STB's jurisdiction. See id at§ 13504. In those cases where the_operations being 
12 

13 . considered for approval are mixed in nature (some activities being interstate and some 

·14 intrastate), the STB's exercise of jurisdiction on the intrastate activities must be predicated on a 

15 "nexus between a carrier's intrastate and interstate operations." Funbus System. Inc. v. State of 

16 
California Public Utilities Commission, 801 F2d 1120 (9th Cir 1986) (construing the Bus Act, 

17 

the predecessor federal statute, administered by the Interstate Commerce Commission, the 18· . . . 

19 predecessor _entity to the STB); see also North Alabama Express, Inc. v. I. C. C., 62 F.3d 361, 

20 364 (11th Cir. 1995) (holding similarly; subsequently, reversed_ in part on different grounds). 

21 
Regardless of proper jurisdiction, . ~ederal . transportation policy associated with 

22 
transportation approvals also ~equires the STB "to cooperate with each State and the officials of 

23 

24 
each State on transportation matters." 49 U.S. C. § 14301 (1995)(a)(1)(E).2 

25 Here, CUSA's previous intrastate routes and the associated Nevada CPCNs bear a 

26 limited nexus to interstate commerce- specifically, only the charter bus authority. Accordingly, 

27 

2 8 2 Evergreen offers _up various cases on jurisdiction, however, most of these cases do not deal with the specific 
issues at hand or are otherwise distinguishable. . 

7 
I . I 

I 



( 

1 
the STB's exercise of jurisdiction with regard to the lapsed intrastate Nevada CPCNs is not 

2 proper. . 

3 
·. . 

At a minimum, pursuant to its own enabling act, the STB should now refer this matter to 

4 the NTA for adjudication. 

5 

6 II. 
CONCLUSION 

7 

8 
For the foregoing reasons, the LOA asserts that the CPCNs at issue should be revoked 

9 for failure to resume operations. Should the Certificates not be revoked, the LOA respectfully 

10 requests that the Adoption of Transfer of the Nevada CPCNs be denied and Evergreen required 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. 25 

26 . 

27 

28 

to file an application ·for authority to operate as a common motor carrier of passengers in 

Nevada. 

DATED this Ji day of October, 2012. 

8 

. Respectfully submitted, 

KTh1BERL MAXSON-R 
Nevada Bar No. 5065 · 
LOUIS V. CSOKA, ESQ. 
Nevada Bar No. 7667 
COOPER LEVENSON 
ATTORNEYS AT LAW 
6060 Elton A venue, Suite A 
Las Vegas, Nevada 89107 
Counsel for the Petitioner, . 
LIVERY OPERATORS ASSOCIATION 
OF LAS VEGAS 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on ·October .J.h, 2012, I.served a copy of the above and 

foregoing LIVERY OPERA TORS ASSOCIATION OF -LAS VEGAS REPLY TO 

EVERGREEN TRAILS, INC~'S RESPONSE · TO LIVERY OPERATORS 

ASSOCIATION OF LAS VEGAS PROTEST TO EVERGREEN TRAIL~, INC. 

APPLICATION/PETITION,via U.S. Mail, postage prepaid, upon the following: 

David W. Newton, Esq. 
Senior Deputy Attorney General 
Office of the Attorney General 
555 East Washington Avenue, Suite 390 
La~ Vegas, Nevada 89101 

David Coburn, Esq. 
Steptow & Johnson, LLP 
1330 Connecticut Ave, NW 
Washington, D.C. 20036 · 

Nevada Transportation Authority 
Applications Manager 
2290 South Jones Boulevard, Suite 110 
Las Vegas, Nevada 89146 

Atle111j)l0eeof . 
Cooper Levenson, Attorneys afLaw 

--------------------
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TRANSPORTATION SERVICES AUTHORITY or NEVADA 

ORDER 
and 

CERTifiCATE OF PUBLIC CONVENIENCE AND NECESSITY 

CUSA K-TCS, LLC 
dba Gray Lint} Ail:1mrt Shuttle 

CPCN 2115 
(Fomterly cpc-a 699, Subs 2, 3 and 4) 

Docket No. 04-0·1031 

The Trnnspottation Services Authority ofNcvudt~ ("Authority'') finds that the above-named catTier has 
complied w.ith this Authority's Compliance Order duted Junuury 26.2006, the findings of fact and cott<:lusions 
of law which arc hereby incprporntecl by this reference, nnd thcrr:iorc is entitled [0 receive. authority from this 
Authority to engage in transportation in intrastate commerce as a motor carrier. 

lTIS ORDERED that the Certificates of Public Convenience and Necessity identifiec.l;ts cpc .. n 69!>. Sub 
2. J ;uid 4 are hereby vacated and CUSA K-TCS, LLC dba Uray Line Airport Shuttle is hereby granted this 
CerrifJcateof.Puhlic Convenii:m1:e mtd Necessity,, identilied as CPCN 2115, as evidence oftht' au.thority Qfthe 
holder to engage in transportation in intr:tstate conuncn::e as u couirnon·motor carrier subject to applicable 
statutes, ntlcs and regulations of the Authority, and such terms, t~onditions ami limitations as are now or may 
ltet~\after he attached' to tile exercise oJ the privileges herein gmutc}cl. 

IT TS .FURTHER ORDERED am! made a condition of this cert.ificnte that the holder. shall· nmder 
reasonably continuous and adequate se~;yice in pnrsunucc of the authority hcreiiJ granted; and that failure to do 
so shall constitute sufficient ground~ for suspension, modification or revocation of this certificate. 

IT IS FURTHER ORDERED thatnothillg contained herein sh;dl be construed to be either a franchise or 
ir.revocable uml that fuihu:e to comply with rules, regulmions and orders of the Authority and applicable 
statutory proviskmY shall constitute sufficient ground.~ for suspension or revocation of this ceiti!'icate. 

IT IS FURTHER ORDERED tlmt this uutlwrity shull not he sold or transferred withmtt the Authority's 
prior approval. · 

IT IS FURTHER ORDERED that the transponatiori service to be pe1formed by said catTier shall bells 
specified bduw: 

Pwv.ide nirport transfer services to pussengcrs and their luggage, on call over hl'egulru· 
routes, wii.hin Clark County, Nevnda. 

IT IS .FURTHER ORDERED that the Authority ret:1ius jurisdiction for the pllrpose of correcting any 
errors which may Jmve occurred in the dnrfting or issuance of this Order und Ccrtificute or Public Convenience 
nnd Necessity. · 

Dated: }1.-ft..f. CH.( · 
Las Vegas, Nevada 

By the r\~t~ority~) . /
1 

•• 

/ / ;_..· \"' .' 7 f.. , .. , .... · '\ . 
,-•./, .£.;--~·l . ·/ ·' 'l . ._,;:, .. -1. '· ) . I • \) • c.' .. L ·~--1:-r"t ) '> .· !· _, . _.;: -·-----.. ·-

KIMBEl{L Y 1\-i.AXSON-R USHTON. Chairman 
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NEVADA TRANSPORTATION AlJfHOIUIY 
ORDER 

arid 
CERTIFICATE OF PUBLIC CONVENJENCE AND NECESSITY 

. CUSA K-TCS, LLC 
dba CoachArnerica 

CPC.."N 2016, Sub 2 
Docket No. 09-06023 

The Nevada Transportation Authority ("Authority'') llnds that the above-named canier has 
complied with this Authority's Compliance Order dated September 17, 2009 the findings of fact and 
conclusions of law which are hereby incorporated by this reference, and therefore is entitled to receive 
authority from this Authority to engage in transportation in intrastate commerce as a motor carrier. 

IT IS ORDERED that the certificate ofpublic convenience and necessity identified as CPCN 20 I 6, 
. Sub 1 is hereby cancelled and CUSA K-TCS, LLC dba CoachAmerica is hereby granted this certificate of 
public convenience and necessity identified as CPCN 2016, Sub 2 as evidence of the authority of the 
holder to engage in transportation in intrastate commerce as a common carrier by motor vehicle subject to 
applicable statutes, rules and regulations or the Authority, and such terms, conditions and limitations as 

·are now or may hereafter be attached to the exercise of the privileges herein granted. 

IT IS FURTHER ORDERED and made a condition of this certificate that the holder shall render 
reasonably continuous and adequate service to the public in pursuance Gfthe authority herein granted, and 
that failur~ to do so shall constit!lte su±:t'icient gro~ds for suspellsion, rnodificatio11 or reyoca~ion of this . 

. certificate; . . ·. ,. . . .. ,, . _· :· .· ' .. ,__. . ::. ; .. . ... 
• .•· ·... • • • • '· ,, .. :_..: ~- ·: ·, ~1' • . .:.· •. : • :. 

IT IS FURTHER ORDERED that nothing contained herein shall be construed to be either a 
franchise or irrevocable and that failure to comply with rules, regulations and orders of the Authority and 
applicable statutory provisions shall constitute sufficient grounds for suspension or revocation of this 
certificate. 

IT IS FURTHER ORDERED that this authority shall not be sold or transferred without the 
Authority's prior approval . 

IT IS FURTHER 0 RDERED that the transportation service to be perfonned by said carrier shall be 
as specified below: · 

Provide scenic tour services and special services to passengers-· 
and their luggage, on call over irregular routes, between poillts 

. and places in Clark CountY, Nevada on one hand and points and 
places within the State ofNevada on the other hand. 

Provide intrastate charter bus service between points and places 
in the State ofNevli.da. 

IT IS FUR1'HER ORDERED that the Authority retains jurisdiction for the purpose of correcting 
any errors which may have occurred in the drafting or issuance of this Order and Certificate of Public 

. Convenience and Necessity. 

Dated: October 7. 2009 
Las Vegas, Nevada 

'·. ,·· 
·: .. , .. 

By the Authority, 

.. , ,. 

tivc Attomey · 

. ,:·. ~ . 
•_.·_ ... 




