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Before the Surf ace Transportation Board 

Conso lidated Rail Corporation -

Abandonment Exemption - AB 167 (Sub-no. 1189X) 

In Hudson County , NJ (and related proceedings) 

Additional Supplemental Comments 
on behalf of City of Jersey City , 

Rails to Trails Conservancy 
and Pennsylvania Railroad Harsimus Stem 

Embankment Preservation Coalition 
on Environmental Assessment served 3/23/2009 

INTRODUCTION 

The Surface Transportation Board in its decision in this 

proceeding served August 11 , 2014 , indicated an intent to issue 

a revised and updated environmental assessment (EA) , to which 

end it requested Consolidated Rail Corporation ("Conrail") to 

submit a supplemental environmental and historic report. 

Conrail filed a de minimis supplement which basically argued 

there was nothing to supplement . City of Jersey City , Rails to 

Trails Conservancy , and Pennsylvania Railroad Harsimus Stem 

Embankment Preservation Coalition (" City et al") replied to 

Conrail ' s filing on September 3 , 2014 , noting serious 

deficiencies in the March 23 , 2009 EA , particularly in respect 

to the analysis of Conrail ' s anticipatory demolition of the 

Harsimus Branch . 
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This Board has noted that " [i]n some cases , ra i lroads have 

taken actions affecting rail property without first seeking 

abandonment authorityu and has stated that such actions , even if 

they occur "on inactive lines , nonetheless " are unlawful. " 1 

Conrail and its chosen deve l oper have engaged in exactly such 

unlawful act i ons in connection with the Harsimus Branch . Those 

actions amount to an effort to evade this Board ' s jurisdiction 

over transfers o f rail lines , as well as any of the 

environmental , historic resource or public interest remedies 

administered by this Board . 

City et al also remains conce rned that the Board lacks 

resources and procedures to address an evasion of this 

magnitude , and so blatant a violation of section llO(k) of the 

Nationa l Hi storic Preservation Act , 16 U. S.C . 470h- 2(k) . 

City et al accordingly is making this submission of supplemental 

information bearing on the admission by Conrail ' s chosen 

developer (212 Marin Bou levard , LLC, et al , referred to herein 

as "the LLCs u ) that Conrail made fraudulent misrepresentations 

to the LLCs , the Board , City , and the Courts to the effect that 

the Harsimus Branch was not subject to STB abandonment 

jurisdiction . 

Co nsummati o n of Rail Line Abandonments that Are Subject to 
Histori c Preservation and Other Environmental Cond itions , Ex 
Parte no . 678 , served April 23 , 2008 , at p . 4. 
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ADDITIONAL SUPPLEMENTAL COMMENTS 

es of relevant pages of the Firs!:, City et al attach 

New Jersey T le Practice k for the ods question. 

At all t , title professionals involved in real estate 

transactions invo ng Conrail property were required to in 

either proof of abandonment, or f that none was red. 

If STB abandonment approval is requi , then the Practice 

Manual called for further proof of compliance with N.J.S.A. 

48:12-125.1. Appendix 1, Handbook (2000 ed.) p. 98-4. See 

also 3d Ed., revised Sept. 2005 (similar requirements) at p. 98-

3 (also in Appendix 1). 

N.J.S.A. 48:12-125.l is annexed as Attachment I. It 

res notice to local governments, and provides that deeds 

issued without compliance are d. N.J.S.A. 48:12-125.l(e). 

In this regard, the New Jersey statute is similar to Section 18 

of the New York Transportation Law. CSX, a railroad lved in 

a scontinuance proceeding coincident th Conrail's 

abandonment re, has tted elsewhe f 

ute " propo 0 ••*I 

r of he a ut of s y 

cou d not be insured a title insurance company, and if it was 

made, th or t title surance, the be 

VO or e." CSX Motion for Leave a 

, p.6 Pe . 
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________ ........... 
for Declaratory Order , F . D. 33888(Sub- no. 101), dated Dec. 11, 

2007 (excerpts included in App. 1). 

The City did not receive any notice from Conrail pursuant 

to NJSA 48 : 12-125 . 1 at any relevant time. When the City did 

receive a notice dated Feb . 7, 2008, that Conrail intended to 

institute an abandonment proceeding before this agency , City 

responded by letter dated March 4, 2008 (also included in 

Appendix 1), that pursuant to section 125 . 1 City intended to 

acquire the property, would seek relief at STB (including deed 

invalidation as well) , and opposed use of notice of exemption 

procedures. The City has followed that course to date. 

Second , we attach a Certification (Appendix 2) by John J. 

Curley (City ' s outside eminent domain counsel) dated Nov . 3, 

2005 , in one of the many suits filed by the LLCs against the 

City and others (including one of its in-house attorneys) . The 

Certification presents correspondence between Mr. Curley's 

office and Conrail in which Mr. Curley on behalf of the City 

advised Conrail that City sought to acquire the relevant portion 

o f the Branch (App . 2 , Ex A, Feb . 18, 2005 letter) . The 

correspondence reiterates that position again in the face of 

confusion professed by Conrail (App . 2 , Ex B) , and sought entry 

to do an appraisal as required under state law (App. 2, Ex C, 

April 4, 2005 letter). Rather than allow entry , Conrail 

continued to profess confusion (App. 2, Ex D) . Mr. Curley 
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reiterated, another time, that the City wanted all the 

property, and requested proof of abandonment (per the Handbook, 

. 1) as well as 

owner , and other 

es of contracts affect 

formation such as title 

Conrail's 

tments . 2, Ex E, June 7, 2005 letter) In response 

. 2, Ex F, June 17, 2005), Conrail de ined to allow 

inspection because, Conrail said, it was local offices. 

Conrail asserted that the property was a portion of the Conrail 

Harsimus Branch abandoned in April 1994 "pursuant to federal law 

ch does not require formal ICC (now Sur ce Transportation 

Board) approval." Conrail claimed it had no title insurance 

commitments. On June 28, 2005 (App. 2, Ex G), Mr. Curley's 

office asked again for copies of contracts with SLH Holding 

Corporation (predecessor to the LLCs), title insurance 

commitments, and again per the Handbook (App. 1), "[p]roof" that 

STB "approval is not required for the sale of the property." 

Although Conrail's office move was suppos too 

burdensome to allow Conrail to rate an inspect of t 

t was burdens a 0 Con 

1 y re e to 

005 letter from Mr. Curl 's of ce, Conrail on July 18, 2005, 

stated t it had sold the rty on July 13, 2005, to 

LLCs (App. 2, Ex H, letter ed July 18, 2005). In short, 

ra h e C y t f 
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information in order to sent the City a fait accompli 

(an illegal sale to the LLCs). As Mr. Curle states the 

Certification, neither the LLCs nor Conrail have suppli any of 

the documents sted "in this correspondence." 

Al Conrail not specify to Mr. Curley in its 

corre what federal law allowed it to avoid an 

abandonment autho zat for a line, Ci subsequently learned 

via discovery in F.D. 34818 that Conrail took the position with 

the LLCs that the line was a "spur." In particular, Mr. 

orilla (for Conrail) informed Mr. Alampi (for LLCs) on October 

4, 2005 (several months after the sale to the LLCs) that the 

l "was p y abandoned under t governing te a for 

Spur nes under the applicable federal statute .... " Fiorilla to 

Alampi, Letter dated Oct. 4, 2005 (Exhibit K to "Summary 

Statement" filed Jan. 21, 2009 in AB 167-1189X). The re rence 

to spur indicates reliance on the spur track exemption from 

abandonment pre-authorization currently ed at 49 U.S.C. 

10906. ty et al have thus const Conrail to ma ain 

ion the 

f f re 

now t there is no " i " t the Harsimus 

Branch was h other than a l E.g.' Declaration, 

x 4, 22. It has long been the aw rail 

y 
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desi ing l s as spurs. Conrail was at all t s 

represented legal counsel who knew or have 

known the law or to unlawful sell railroad property to 

he LLCs thout rst obta zation. 

This was espe ally the case since the City raised the issue 

with the railroad prior to the unlawful 2005 sale to the LLCs. 

The LLCs upon acquis ion prompt sought demolition 

permits for the Embankment. Further negotiations failed. City 

et al filed a Petition a declaration that the property was a 

line of railroad. Cit of Jers et al Petition for a 

Order, F.D. 34818, filed January 12, 2006. 
~~~~~~~~~~ 

Declarat The 

LLCs sought more time to respond to the petition, and began to 

demolish railroad stanchions. On January 23, 2006, City et al 

opposed the extension unless a stay were entered to prevent 

destruction of remaining rail structures, supported by a 

Ve ed Statement of Mr. Curley (included in the opposition) 

recounting t LLCs' apparent race to sent STB and c y et al 

with another fait a i (demolition of st ons). 2 STB 

t SS the risk of 

sa ge l 3 ly hat the 

LLCs (referred to as SLH) had a to halt further demolition 

A copy of the opposition and request for a say, and Mr. 
x 2. 

. Dec. 8, 
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ng the course of the proceeding. 4 The LLCs, however, 

continued to state and ocal ts for demolition. 

These efforts are now sta an outcome of STB 

s, al the LLCs br "OPRA" (state law 

records) lawsuits 

Embankment Coalition) see 

st City (and somet s 

documents the LLCs claim are 

germane to their stayed litigat 

fees. 

, and also seeking attorneys' 

Conrail cont s to refuse to disclose relevant 

documents long ago sought by the City. Because this proceeding 

was in abeyance until August 11, 2014, City et al have had no 

opportunity to seek the relevant documents. On August 11, 2014, 

City et al served discovery requests this proceeding against 

Conrail seeking the relevant documents. Conrail has responded 

only with objections. City took two actions in response. City 

filed a motion with STB to compel Conrail to supply some of 

these documents to City pursuant to this Board's discovery 

rules. s motion is currently . ) ty also served 

of reques s 

i s, 

if ever , to corroborate and to extend the dentiary 

Ci r, 8 8, 
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s ng that Conrail and the LLCs engaged in an unlawful 

anticipatory demolit of the Harsimus Branch. 

At no po in s ent ss was any ion of t 

Ha rs Branch ever offered to the C (or anyone else) in a 

lawful fas on. At no point d Conrail obtain an abandonment 

authorization, and at no nt did Conrail provide proof that 

none was required. No party, let alone the City, could lawfully 

acquire the property without an abandonment authorization, nor 

could any party, let alone the City, acquire the property in a 

fashion that complied with the title standards in the applicable 

standards for real estate transactions involving Conrail 

property in New Jersey. 

Third, the LLCs and Conrail from time to time have argued 

that the City declined opportunities to buy Harsimus Branch 

properties. 5 As already noted, Conrail never offered the 

property to the C y in a lawful fashion, nor did Conrail ever 

For example, in 
Joanne 

See 
of STB remedies and state 
(N.J.S.A. 48:12-125.1) 
61-68) ived the LLCs of 

LLCs to be entitled to 
cause of act 

9 
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of fer the property to the ty in a fashion that the ty could 

obtain title to icable title standards. The 

consideration of "railroad abandonment" issues and further seeks 
s and a torneys' fees. s is another SLAPP-t suit in 

that the LLCs sued not only the ty but also Joanne Monahan, a 
member of the City's Law Department, to silence to 

r persona ly. 
basic legal of Conrail's chosen developer (the 

LLCs) and, at least until the ing of the D.C. Circuit Cit 
of Jerse Cit v. Conrail 668 F.3d 741, Conrail as well, 
is that the City should have joined Conrail and the LLCs in 
evading federal jurisdiction over abandonment of rail lines. 
Their view was that the City should ignore STB and simply use 
state law eminent domain to buy the line. That was a central 
point of their SLAPP suit against City et al's undersigned 
counsel in , HUD-L-2196-
11. As indicated, the LLCs are still asserting that ew in 
state court, and are suing City and threatening "others" (the 
suit lists a host of John Doe defendants) with liability for 
damages until and unless they also join the LLCs and Conrail 
evading federal remedies. The LLCs manager, re rencing the 
LLCs' suit against the City for violating 42 USC 1983 and tort 
law for asserting this agency's jurisdiction, publicly indicates 
that he implements his threats to punish his adversaries. 
Transcript of Zoning Board of ustment Proceeding, s 

~~~ 

March 30, 2011 at 134. The developer acknowledges that he has 
threatened to bankrupt personally the 1 rship of t 
Embankment Preservation Coal ion "when this is all over." 
Transcript, s , April 5, 2011, at p. 146. He also said he 
wou "devastate" the ty. Id. at 140. 

The LLCs t that the Harsimus Branch was transferred 
to Conrai 

eader 
ty and "others" nge on the LLCs' "c 1 rights" and 

t torts by seeking lawful es at the STB and by 
ref us to evade 
confirmation of, 

trnent to, the 
the LLCs to 
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City is not required to act unlawfully, or to acquire bad title 

simply to convenience Conrail in ng STB ation and 

hist 

take 

c servation laws. Accus ty of failure to 

of an un ty is like accus one 

spouse of failing to beat his spouse. The answer is that spouse 

beat is unlawful and indeed 1. As the D.C. Ci t 

clearly held, the y is within its ri s to "refus[e] to 

invade 1 jurisdiction and to engage awful self-

he " Cit of Jers v. Conrail 668 F.3d 741, 746 (D.C. 

Cir. 2012). 

In the 1990's, the Jersey City Redevelopment Agency (JCRA) 

worked with Conrail on various redevelopment plans for the 

Harsimus Branch properties, whi ans apparently envisioned 

conversion of the Branch into residential housing. But in 1999, 

the relevant portion of the Harsimus Branch (namely, the 

Embankment) was determined eligible for State and National 

Registers of Hist c aces. Conrail was well aware of 

nation. Conrail's sident sent a sworn letter, dated 

ra or z o of 

on ( 

list of the Hars kment parcels because that would 

preclude JCRA from alteri the site approval 

DEP. Conrail was concerned that st ation att 

s a s on f t 
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from disposing of the line. Conrail's sworn letter dated June 4, 

1999, is contained in x 3. 

By letter dated January 25, 2000, DEP specifically sed 

Conrail that the property was lis ed on the State ster on 

De r 29, 1999. DEP confirmed t the listing s any 

state or local agency from a 

listed property without DEP approval. 

a project encroaching on 

This letter (previously 

led) is supplied again Appendix 3. As a result, JCRA -

whose interest in the line was l ted to uses that would 

encroach on the property -- no longer had an acquisition 

interest, and so advised Conrail. However, JCRA's inability to 

proceed with an acquisition plan due to the 1999 historic 

designation of the Embankment because JCRA envisioned an 

inappropriate development of historic property did not mean that 

the City had somehow waived its right to object to the 

destruction of the Embankment by others, nor did it mean that 

the ty had waived any ghts lawfully to acquire the property 

for uses consistent and le th its historic racter. 

im the ty's waived d 

t e rty s el e 

s at and hist ection sables state and local 

rnments ect it. That would absurd. As 

D.C. Circuit ld, "the fact that the ty could have 

way f s 

12 



duty - which, again, we must assume for purposes of st ng 

to seek STB author y to abandon the Hars Branch before 

sell it to the LLCs." of Jers v. Conrail, supra, 

668 F.3d at 746.s 

I with election of in July 2001, 

the Ci act ly began pursuing adapt re-use of the property 

purposes consistent with s c preservation. See Jersey 

City Pl ng rector Robert Cotter declaration, para 10, dated 

May 7, 2006, led in F.D. 34818, and led in AB 167-1189X with 

City et al's "Summary Statement" on Jan. 21, 2009. Among other 

things, on March 13, 2003, the Embankment Coalition submitted to 

Conrail a package of support letters ssing the willingness 

of the City to acquire the property, including a letter signed 

by all nine City Council members. Id para 11. City adopted an 

ordinance conferring historic landmark status on the property. 

y ld meetings with Conrail. Id. ras 12-13. Conrail, 

dently upset with s c regulation, asserted it was 

sell the property to a e developer, at t same 

t s t on t Ci y wa 

Id. ra u 

6 Since the ted States District Court subsequently held that 
Harsimus Branch was conve to Conrail as a l of 

rail s ect to STB abandonment ction, the as ion 
purposes of st is now 

t. 
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undertook to determine if Conrail had ained abandonment 

authority. Id. He found none. Id. Accord, Verified Statement 

of Andrew Strauss (also filed in AB 167 118 

Statement" on Jan. 21, 2009). 

with "Summary 

Mr. Strauss, e af orementi consultant, his Ve fied 

Statement and annexed , already on file, recounts 

extensive contacts with STB and State o c ls, none of whom 

found any record of abandonment. Indeed, Mr. Strauss his 

Nov. 17, 2004, report at p. 5 annexed to his Verified Statement 

indicates he contacted Mr. Daniel Horgan (LLCs' counsel herein) 

to review his les for any evidence of STB abandonment 

autho ty. Mr. Horgan indicated he would review his les. 

According to a subsequent Declaration of Mr. Horgan led 

in U.S.D.C. 09-1900 (discussed infra and presented in Appendix 

4), Mr. Horgan did not become an attorney for the LLCs until 

2008, and he indicates he did not ew his files until after 

the LLCs and Conrail lost their claim ty et al lacked 

s ng to assert t ir federal STB c of Jers 

. Conrail 668 F.3d 74 n early 

4 f 4 . y, y 

s files, Mr. Horgan that there was no good 

basis to mainta t the Hars Branch at issue was 

to Conrail as h r a line of rai road 

lS t re l 

14 
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on behalf of the LLCs that Conrail made fraudulent 

misrepresentations when Conrail cla that no abandonment 

ity was necessa for Harsimus Branch. In short, the 

7 An his declaration included in 
that has concluded that no one 

x 4, Mr. Horgan states 
faith could assert 

that the Harsimus Branch was some ng other than a line of 
railroad s ect to STB abandonment jurisdiction based on 
information in existence prior to 2005 and that he was not 
retained the LLCs until 2008. However, since 2008, Mr. 
Horgan has participated litigation for the LLCs claiming that 
STB abandonment jurisdiction must be ignored by City et al. 
Indeed, he has participated in mult le suits against City, or 
City, RTC, Embankment Coalition and their attorneys. 
HUD-L-4908-05 (Compla alleging that, inter alia, purs 
remedies at STB violates civil ghts of LLCs and is a tort) 
with 212 Mar Boulevard ret al v. Mont et al HUD-L-2196 
11, the LLCs' SLAPP suit alleging inter alia some sort of 
malpractice if an attorney assists City of Jersey ty in 
seeking compliance with federal abandonment law rather than in 
acting illegally under state law and facilitating evasions of 
federal rail abandonment law. 

On 22 November 2013, City et al formally requested this 
Board to lift the abeyance order in AB 167-1189X in light of the 
judicial determination of this Board's jurisdiction over the 
Harsimus Branch. The LLCs and Conrail resisted this due to 
LLCs' appeal of the summary judgment the Harsimus Branch 
was a line. (The appeal was unsuccessfu .) Nonetheless, on 
June 26, 2014, the LLCs per Mr. filed a letter in the 
LLCs' civil ghts suit in state court (HUD-L- 4908-05) 

City de 167- i 

a re-start 
developer ( LLCs) cont 

state court (a) the City's refusal to 
LLCs and Conrail in evading STB jurisdiction 
ri s lation and a tort, and, (b) inc 
is somehow responsible for delays in s 
proce ngs (i) were x years due 

LL Cs 
(' \ \l j r 
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LLCs have s ied a legal opinion that in 2004 and 2005, that a 

party on reasonable i ry would have concluded that the 

Ha rs s Branch was a line of railroad s ect to STB 

ju ction. This is an ssion that a y 

would have to be 11 lly ignorant (bl ) to assert the 

contrary on t issue. 

Al ty secured s (see Cotter Declaration) for 

acquisition of the Harsimus Branch 2004 and in 2005, Conrail 

remained unresponsive. Ultimate the City retained eminent 

domain counsel (Mr. Curley) Conrail, as already indicated, 

still remained uncooperat While holding off Mr. Curley with 

professed confusion and failures to provide information in a 

timely fashion throughout 2005, Conrail issued deeds to the LLCs 

for the property. The deeds on their face declared the property 

to be part of a l of railroad. The LLCs accepted those 

deeds, without proof of abandonment or that no abandonment 

authorization was required. This fait a i was not Y a 

or llfully blind evasion of this Board's uri ct ion, 

but a o wa ola on New r i e anda s 

of ei h 

STB aut ity or t none was required. To 

the LLCs and t 
i 1 
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re erate, the 2005 sale can 

evasion of STB jurisdiction, 

y be ewed as an intentional 

NHPA section 106, in that 

Conrail for that matter the LLCs) , or were llfully 

bl , to the fact the property was part of a of 

railroad under STB abandonment j sdiction. 

I ' s the Harsimus Branch was a line of railroad, 

and remains so until there is an ef abandonment, it is 

illegal for the City to acquire it by eminent domain. s 

Board must first authorize abandonment. By similar token, the 

LLCs' acquisition in 2005 was illegal. Conrail's illegal sale 

of the 1 to the developer 2005 in the face of inquiries 

from City's eminent domain counsel was a clear anticipatory 

demolition. 

Fourth, in U.S.D.C. 09-1900, the LLCs supplied a 

declaration by their attorney Daniel Horgan (set forth in 

Appendix 4) which does two things germane here. The initial 

nt with which Mr. Horgan deals is the fact that he was on 

notice in 2004 by a consultant retained the Coalition 

t s no that he Hars was aw 

ha a diffi t i s s 

sentation of the LLCs, commenc he says in 2008, because 

(a) state court laws ts, inc ng a SLAPP suit a t 

City, Coalition, RTC ir atto (b) s 

s a 
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the opposite. This straddle is particularly painful since the 

LLCs have now st lated that the Hars Branch was 

to Conrail as a line s ect to STB juris ction, 

and indeed have tted United States Dist ct Court that 

Conrail fraudulently mis sented t contrary to them, the 

ty, the courts and this agency. Thus, the LLCs seem still to 

mainta positions in va ous tribunals that the LLCs 

elsewhere have stipulated to false, and have accused Conrail 

of lent misrepresentation for so stating. It is a 

dif cult reconciliation, and nothing herein should be read to 

suggest that City et al believe, aver, or admit that Mr. Horgan 

is successful in his ef in this portion of the LLCs' filing. 

The second and more interesting part of the Horgan 

declaration for the LLCs sets forth results of what their 

attorney states was his independent investigation o the 

regulat status of the Branch. 8 Based on the dence the 

LLCs' attorney marshalled, he concludes that re was "no 

longer a 

until 
st 

th basis" to cla the Hars Branch 

aration cates that he did not 
r Conrail lawfully abandoned the 

D.C. ned that City et al 
to pursue ir STB Cit of Jers 
668 F.3d 741 (2012). The LLCs and Conrail 

18 
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properties were a "spur" nor that were conve as 

s other than "as a line of railroad 197 6. ,, App. 4 I 

p.8, para 22. 

But the stion was never in doubt. Conrail's only 

rationale at the relevant t (2005) for proposition that 

the Harsimus Branch was not a 1 was it was an 

ated "spur." Everything else presented by Conrail or the 

LLCs since that t has been post rationalization and, as 

LLCs now argue, fraudulent. However, the Harsimus Branch 

was never a spur as that term is used for jurisdictional 

purposes. The portion of the Branch at issue was former freight 

mainline the stem by which the yards on the Hudson River were 

reached. The mainl served many shippers, and connected to 

other rail lines, at both ends. It was electri ed. It was 

documented in the nomination papers for the State and National 

sters. law has always been clear that Conrail cannot 

evade STB abandonment jurisdiction by labeling a line as a 

"spur," or purporting to it by non-use. As to notice, 

1 , 
J.. 

0 

own deeds to s a the y 0 

In any event, Mr. Horgan attests that documents he 

(all -dati 2005) \\ that Conrail's 

sentations to LLCs in 2005 that the Embankment was 

a [s e r statements re 
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or was negligent in its representations to the LLCs." Id. In 

other words, in the professional op on of the LLCs' attorney, 

at t of the sale to LLCs 2005, Conrail or 

have known the Branch was not a spur but instead was 

to Conrail as a l subject to STB abandonment 

j sdiction. But if Conrail knew or should have known, so 

d any purchaser. This is reaffirmed by the New Jersey 

title practice handbook, which aces a duty of inquiry on 

purchasers to obtain proof of abandonment authority or that none 

was required. All of this corroborates that Conrail engaged in 

an intentional (or an equivalent willfully blind) evasion of STB 

abandonment jurisdiction in 2005. It follows that Conrail 

engaged in an anticipatory demolition in violation of NHPA 

section llO(k). 

fth, the LLCs seek complete destruction of the Harsimus 

Embankment despite its protection under NHPA section 106 and in 

the face of their plainly illegal acquisition. The manager of 

LLCs (Mr. 

(s one f 11) to 

s 

recently offered to donate the Emban 

r hur contra . 

1 0 4 

LLCs stated LLCs have "55,000 CU of g stones and 155,500 

sly in an orderly and of fill t needs to be removed it 

safe manner" for use ken for flood control. Ja . 9, 

14 from 
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bydesign.org/project/comprehensive-strategy/ (downlo excerpts 

attached in • 5) . Conrail is the LLCs' sta in 

Embankment destruction. ty et al led s docket on or 

about April 25, 2008, Conrail's joinder - signed Mr. Broder 

as Conrail's V.P. and General Counsel - the LLCs' 

requests concerning the Emban 

lly bad for Conrail's l position, Conrail has 

stated that if the deeds to the LLCs are voided due to the 

ition 

unlawful abandonment, it will simply re-issue them. See Conrail 

Comments in t s docket filed Jan. 6, 2009, at p. 18 n. 14. We 

now know something we did not know then: Conrail entered into a 

contract with the LLCs in 2007 (annexed as part of Appendix 4) 

requi ng Conrail to secure the property to the LLCs in the 

event this Board voided deeds. 

after this Board determined that 

This contract was entered 

Harsimus Branch was a line 

railroad subject to this agency's abandonment jurisdiction, 

and before any abandonment proceeding was filed. A contract to 

destroy 

1 s 

on 

sto c property before a 

, constitutes an 

NH s on 0 . 

ceeding is 

demolis 

a d 

n 

learn of 

2007 contract until the LLCs made it available in legal 

2012. A is en osed Appendix 4. That 

contract is the apparent reason Conrail on January 6, 2009, 

t wou ff ect because 
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the railroad would re-deed the property to the LLCs. However, 

the ready answer to this of anti tory demolition and 

evasion of STB es is to tion any not 

s ly on the deeds, but in ition on a rement 

that Conrail convey rty to t City on the same terms 

as offered to the LLCs. 

The LLCs stated in U.S.D.C. 09-1900 that there were other 

s lar s to the 2007 a A motion to compel 

Conrail to produce documents germane to any such agreements is 

pending, and City et al have also sought same from the LLCs. In 

the event that Conrail and the LLCs respond to the discovery 

requests, additional relevant information may surface. 

By entry into the 2007 contract in Appendix 4, the LLCs and 

Conrail af rmed their intent to evade not only this Board's 

jurisdiction, but any meaningful compliance with section 106 of 

the National Historic Preservation Act. There can be no 

meaningful discussion of preservation alternatives when 

railroad alienated the y to a developer see ng its 

t on, j ned n r de on, 

a 0 s s n s 

any was filed at STB the event, in some subsequent 

s to de relief. The 

005 sale was an anti the 200 contract 

t: s J_ 
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just to a confirmation of an anticipa demolition, but 

another action in furtherance of anti ory demolition. 

CONCLUSION 

Conrail's sale of Harsimus Branch to t LLCs 2005 

was a fait a l evasion of STE j s ction and for the 

se of rendering STE-administered remedies, uding 

section 106, mean ess. NHPA section llO(k) applies. The 

Conrail/LLCs' 2007 a to secure the property to the LLCs 

even if the deeds are voided re-af rms the intent to evade and 

to engage in an anticipatory demolition. The Board has said 

that it "will ta whatever steps [are] necessary to enforce 

compliance with [its obligations under NEPi\ and NHPAJ. " 9 Given 

what the evasion and anti ory demolition activities of 

Conrail and the LLCs not only in 2005 but also fore and after 

that date, the "steps necessary" meaningful NHPA compliance 

are clear: No abandonment may be granted unless deeds are 

voided and Conrail is ordered to transfer the y to the 

yon terms equivalent to those of Conrail's sale of the 

y the s. Moreover, f s t 

ic, to threats and s emanat from 

. 4 . 
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LLCs and their myriad of ts and con icting claims and 

charges aga t City et al and "others" not yet named. 

Re~ul~y s tt 

Charles~ 
426 NW 1 d St. 
Seattle, WA 9817 
(206) 546-1936 
Fax: -3739 
Counsel for ty of Jersey City, 

Rails to Trails Conservancy, 
and Pennsylvania Railroad Harsimus 
Stem Embankment Preservation Coalition 

Of counsel: Andrea Ferster 
General Counsel 
Rails to Trails Conservancy 
The Du E li or1 Buil rlg 

rd Court, NW 
oor 

Wa hi on, D. 200 7 

l\P 

Appendix 1 

a) L. Fineberg, Handbook of New Jersey Title Practice p. 98-4 
to 5 (Second Ed. 2000) 

b) L. Fineberg, id., pp. 98-1 to 6 (3d ed. sed 2005) 

c) CSX, Motion for Leave (exce 
33888 (Sub-no. 101), a p. 6 
on 8 voi ng deeds violat 

s) dated Dec. 11, 2007, 
scus NY 
of 

d) Let er, Jers City Ma to Conrail Associate General 

in 

Counsel ed March 4, 2008, noti ng of concerns about AB 167-
1189X and intent to invo NJSA 48:12-125.1 

2 

a) J.Curley 
wi 

aration dated Nov. 3, 2005 

Ha rs s 
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Marin Boulevard LLC et al v. City of Jersey City, HUD-L-4908-05, 
dated Nov. 3, 2005 (civil rights and tort cla against C y 
and others for assertion of STB jurisdiction over Hars s 
Branch abandonment) 

b) Opposition to LLCs' Extension of T (due to destruction of 
stanchions by LLCs), inc ng Jan. 21, 2006 John Curley 
Declaration) City of Jersey City, et al Pet. Dec. Order, 
F.D. 34818, Jan. 23, 2006 

x 3 

a) Conrail President's letter of June 4, 1999, objecting to 
State and National listing of Harsimus Branch 

b) NJ DEP letter of Jan. 25, 2000, advising Conrail of listing 

Appendix 4 

a) Declaration of Daniel Horgan in City of Jersey City v. 
Conrail, USDC for DC No. 09-1900, led 11/08/2012, ECF #94-1 
( ibits other than Ex 2 available on USDC DC website) 

b) Exhibit 2 to Horgan Dec: copy of the "Memorandum of 
Understanding between Conrail and the LLCs dated October 12, 
2007" 

Appendix 5 

a) Declaration of Stephen Marks in AB 167-1189X, executed 
June 10, 2014 

b) Steven Hyman comments on Rebuild by Design (Hoboken flood 
control proposal) dated 1/19/2014, as downloaded 2/23/2014 
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Attachment I 

New Jersey Statutes Annotated 

48:12-125.i. Railroad rights of way; acquisition; abandonment; 
sale, conveyance. 

1. a. In order to permit the State and its political subdivisions to receive 
notice of, and be afforded an opportunity to acquire, by purchase or 
condemnation, railroad rights of way proposed to be abandoned, any railroad 
company which makes application to the Surface Transportation Board for 
authority to abandon any part of its right of way on which passenger or freight 
services are operated, or to abandon, sell, or lease any of its right of way over 
which services have previously been authorized for abandonment and title to 
such right of way currently remains with the railroad shall, within 10 days of 
making such application, serve notice thereof upon the State and upon each 
county and municipality in which any part of the right of way proposed for 
abandonment is located. 

b. No sale or conveyance of any part of such right of way shall thereafter 
be made to any entity other than the State, or a county or municipality, for a 
period of 90 days from the date of approval by the Surface Transportation 
Board of the application for abandonment or from the date of service of the 
notice required by subsection a. of this section, whichever occurs later, unless 
prior thereto each governmental entity entitled to such notice shall have filed 
with the railroad company a written disclaimer of interest in acquiring all or 
any part of said right of way during the time period in which a railroad 
company is restricted from selling or conveying any part of a right of way 
pursuant to this subsection. 

c. During the period of 90 days in which a railroad company is prohibited 
from selling or conveying any part of a right of way pursuant to subsection b. 
of this section, such railroad company shall negotiate in good faith for the sale 
or conveyance of the right of way with the State, or with any municipality or 
county in which the right of way proposed for abandonment is located and 
which expresses written interest in acquiring such right of way. 

d. Any sale or conveyance of a right of way made after the expiration of 
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the foregoing 90-day period to any entity, other than the State or a county or 
municipality in which any part of the right of way proposed for abandonment 
is located, shall be subject to the right of first refusal by any of the foregoing 
governmental entities, provided that the governmental entity has made an 
off er to purchase such right of way during the 90-day period and which off er 
was refused by the railroad company. The governmental entity shall have no 
less than 90 days from either the date of receipt from the railroad company of 
an offer to purchase the right of way by an entity, other than one of the 
foregoing governmental entities, or any other contract setting forth the terms 
and conditions governing the sale to which this right of first refusal is 
applicable or the effective date of abandonment as authorized by the Surface 
Transportation Board, including the expiration of any stays, whichever occurs 
later, to exercise this right of first refusal. Upon exercising this right of first 
refusal, the governmental entity shall purchase the right of way for the same 
amount agreed upon between the railroad company and the person to whom 
the company attempted to sell or convey such right of way pursuant to this 
subsection. 

e. Any sale or conveyance made in violation of P.L.1967, c.282 (C.48:12-
125.1 et seq.) shall be void. 

As used in this act "right of way" means the roadbed of a line of railroad, 
not exceeding 100 feet in width, as measured horizontally at the elevation of 
the base of the rail, including the full embankment or excavated area, with 
slopes, slope ditches, retaining walls, or foundations necessary to provide a 
width not to exceed 100 feet at the base of the rail, but not including tracks, 
appurtenances, ballast nor any structures or buildings erected thereon. 

L.1967, c.282, s.1; amended 2009, c.323. 
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The undersigned hereby certi es service post t 
foregoing the US Mail, postage pre-paid, first class or 

ority mail, s 2~day of S ember 2014 addressed to Daniel 
, counsel for the LLCs, Waters, McPherson, McNeill, P.C., 

300 Li Way, P.O. Box 1560, Secaucus, NJ 07096; and Robert 
M. Jen ns III, counsel Conrai , Ma Brown LLP, 1999 K 
Street, N.W., Washington, D.C. 20006-1101 other rties on 

the attached service l~~~es. 

[AB 167 (Sub-no. 1189X)] 

with address corrections as of August 2014 -

Robert Jenkins III, Esq. 
Mayer Brown LLP 
1999 K Street, NW 
Washington, D.C. 20006-1101 

For Conrail 

Daniel Horgan, Esq. 
Waters, McPherson, McNeill PC 
300 Lighting Way 
Secaucus, NJ 07096 

For 212 Marin et al 

And the following self-represented individuals or entities: 

el D. Saunders 
State Hist c Preservation Off i 

501-04B 
1 p 

08 5-04 0 

Massiel Ferrara, PP, AICP, Director 
Hudson County Division of Pl 
B 2 

ew Complex 
595 County Avenue 

, NJ 07094 
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Joseph A. Simonetta, CAE, 
Executive Director 
Preservation New Jersey 
414 ver View Plaza 
Trenton, NJ 08611 

Justin , President 
City Landmarks Conservancy 

54 Duncan Avenue 
Jersey City, NJ 07303 

Eric Fleming, President 
Harsimus Cove Association 
344 Grove Street 
P.O. Box 101 
Jersey City, NJ 07302 

President 
Hamilton Park Neighborhood Association 
PMB 166 
344 Grove Street 
Jersey City, NJ 07302 

11 Edelman, President 
Powerhouse Arts District Nbd Ass'n 
140 Bay Street, Unit 6J 
Jers ty, NJ 07302 

President 
The Village Nbd Ass'n 
365 Second Street 
Jersey ty, NJ 07302 

rk Association 

0730 

President 
Historic Paulus Hook Ass'n 
192 Was on Street 

, NJ 07302 
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Dennis Markatos-Soriano 
Exec. rector 
East Coast Greenway Alliance 
5315 Highgate Drive, te 105 
Durham, NC 27713 

ry A. Remaud 
Conservation Director 
NY/NJ Baykeeper 
52 West Front Street 
Keyport, NJ 07735 

Sam Pesin, President 
Friends of rty State Park 
580 Jersey Ave., Apt. 3L 
Jersey City, NJ 07302 

Aaron Morrill 
Ci c JC 
64 Wayne St. 
Jersey City, NJ 07302 

Eric S. Strohmeyer 
ce President, COO 

CNJ Rail Corporation 
81 Century Lane 
Watchung, NJ 07069 
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a) 
to 

Appendix 1 

, Handbook of New Jersey Tit 
. 2000) 

b) L. Fineberg, id., pp. 98-1 to 6 (3d ed. 

Practice p. 98-4 

s 2005) 

c) CSX, Motion for Leave s) dated Dec. 11, 2007, 
F.D. 33888 (Sub-no. 101), at p. 6 ( scuss NY Transp. Law 
section 18 voiding deeds vi ation of preferential purchase 
right) 

d) Letter, Jersey City Mayor to Conrail Associate General 
Counsel dated March 4, 2008, noti ng of concerns about AB 167-
1189X and intent to invoke NJSA 48:12-125.1 
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statute did not apply to New Jersey Qass II railroad taxes assessed before 
the effective date of the exemption statute (August 13, 1981) and imposed 
pursuant to statute. 1 The case did not discuss whether ConRail is exempt 
from railroad franchise taxes and imposed pursuant to different sections 
of the statute.2 Accordingly, ConRail is exempt from railroad taxes 
imposed subsequent to 1981, but not prior thereto.3 New Jersey Transit, as 
a government agency, is tax exempt. 

§9806. Conveyances from ConRail; etc. In order to insure a conveyance 
from a railroad, one should require: 

1) Recording of a certified copy of the deed (originally filed 
in the Secretary of State's Office) pursuant to N.J.S.A 
46: 16-4.3, with the County Clerk or Register, pursuantto 
NJ.S.A. 46:16-4.2. 

2) Proof that said deed includes the subject premises. 

3) Approval by the Department of Transportation or the 
Board of Regulatory Commissioners pursuant to 
N.J.S.A. 48:2-1 et seq. 4, or, in the alternative, proof that 
such approval is not required. 

4) 

5) 

Approval by the STB pursuant to 49 U.S.C. §§1 et seq., 
or, in the alternative, proof that such approval is not 
required.5 

If STB approval is required, proof of compliance with the 
ninety (90) day notice provisions of N.J.S.A. 48:12-125.1 

10
( ••• continued) 

R.R.R.A. 1988). 

1N.J.S.A. 54:29A-7. 

2N.J.S.A. 54:29A-13 & -14. 

3See NJ. Transit Corp. v. Somerville, 213 NJ. Super. 171 (App. Div. 
1994). 

4See N.J.S.A. 48:3-7; 48:12-23.1. 

5With respect to abandonments, see 49 U.S.C. §10903. 

2nd Ed. 98-4 
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• 

• 

• 

• 

6) 

et seq. with respect to the State of New Jersey, the 
County of , and the [municipality} of..__ __ 

Proof of payment of Railroad Property Taxes pursuant 
to NJ.S.A. 54:29A-7 et seq. and Franchise Taxes pursu­
ant to N.J.S.A. 54:29A-13 & -14. 

Comments regarding above requirements: 

No. (1): Self-explanatory . 

No. (2): Since the Deeds do not have metes and bounds descriptions, the 
railroad's property maps may have to be consulted. Be wary of the 
exceptions and reservations contained in those deeds. 1 

Nos.(3)&( 4): If approvals are not required, a letter or affidavit from 
the railroad is normally sufficient. Otherise, one may 
contact: 
Donna Troiano, P.E., 
Chief, Bureau of Utilities 
N.J.D.O.T. 
1035 Parkway Avenue 
Trenton, NJ 08625 
609-530-2524. 

No. (5): Self-expJanatory. 

No. (6) Information may be obtained by contacting: 

New Jersey Department of the Treasury 
Division of Taxation 
Local Property & Public Utility Branch 
50 Barrack Street, CN-269 
Trenton, NJ 08624 
Phone: (609) 292-6400 

ConRail is located at the following address: 

'Note that a statute purports to exempt railroads from subdivision 
requirements. NJ.SA. 48:12-23.1. See §11603, infra. 

2nd Ed. 98-5 



Consolidated Rail Corporation 
Real Estate Department 
510 Thomall Street, Suite 390 
Edison, New Jersey 08837 
Phone: (732) 906-3000 

§9807. Conveyances from the "New Corporations". Conveyances from the 
new oorporations (such as Erie-Lackawanna, Inc.) created by the 
Consummation Orders should not involve railroad property per se, and 
thus can be treated like any other conveyance by a corpor&uon.1 

§9808. Conveyances from the State. As noted previously, the State of New 
Jersey has acquired much land formerly owned by ConRail.2 A statute3 

created the New Jersey Transit Corporation, which is given the power to 
operate railroads. Therefore, in connection with a proposed conveyance 
by the State, the New Jersey Department of Transportation, or the New 
Jersey Transit Corporation, proof should be required that the conveyance 
is made in accordance with the statute4

, or other applicable law. In 
addition, proof of compliance with the items previously set forth, 5 should 
generally be requested (with the exception of item no. 3}.6 

More information may be obtained by contacting: 

New Jersey Transit 
One Penn Plaza East 
Newark, New Jersey 07105 
Phone: (973) 491-7000 
Attention: Real Estate Department 

§9809. Conveyances from Other Entides. Conveyances from stilJ-existing 
bankrupt railroads or other railroad entities (which are not part of the 

1See Chapter 45. 

2See §9803, supra. 

3N.J.S.A. 27:25-1 et seq. 

4ld. 

5See §9806, supra. 

6N.J.S.A. 27:25-8. 
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CHAPTER 98 

RAILROADS & PUBLIC UTILITIES 

§9801. Overview. New Jersey is - or was - criss-crossed dozens ofrailroads. There were the maJor roads, 
such as the Pennsylvania, the Central of New Jersey, the Delaware, Lackawanna and Western (later the 
Erie-Lackawanna), etc.; and there were the minor roads, such as the Philadelphia, Marlton & Medford. 
The golden age of railroads is over; left behind in its wake is a great deal of confusion and uncertainty 
from the title examiner's perspective. 

§9802. lhlckground. Most railroads in New Jersey date back to the mid-Nineteenth Century, when they 
were chartered by special acts of the State Legislatnrc, which usually granted them the power to condemn 
lands. 1 In 1872, three major transportation companies (the Delaware and Raritan Canal Company, the 
Camden & Am boy Railroad & Transportation Company, and the N cw Jersey Railroad & Transportation 
Company), consolidated to form the United New Jersey Railroad & Canal Company, commonly known 
as the United Companies. Much of its land was then leased to the Pennsylvania Railroad Company for 
999 years.2 

In the l 960's, the Pennsylvania consolidated with the New York Central to form the Penn Central 
Transportation Company. By the 1970s it was bankrupt, along with a score of other northeastern 
railroads, including the Erie Lackawanna and the Jersey CentraL Congress reacted by enacting the 
Regional Rail Reorganization Actofl9733

, which created the Consolidated Rail Corporation ("ConRail"J, 
to operate the freight lines which could be salvaged. The major railroad lines comprising Con Rail were: 
Penn Central Transportation Company; Central Railroad Company of New Jersey; The Reading 
Company; Lehigh & Hudson River Railroad Co.; Lehigh Valley Railroad; and Erie Lackawanna Railway. 
The Act also created the United States Railway Association ["USRA"J, which was charged with creating 
and im pl em enting a "final system plan" for the railroads.'1 

Railroad properties were conveyed by the bankruptcy trustees of various railroads to ConRail. 
These are broad conveyance deeds, filed in the Secretary of State's Office in Trenton. Note the lack of 
a metes and bounds (or any other readily ldcntlfiable form of) description. Equally troubling are the 
exception and reservation clauses. 5 

§9803. Recent Developments. As the individual railroads emerged from bankruptcy, new corporations 
were created to hold the remainder of the railroads' property that had not been transferred to ConRail. 
This was effectuated by the recording of a broad conveyance deed and Consummation Order (of the 
Bankruptcy Court) in each county where the railroad still retained property, These conveyances are 
(more-or-less) free and clear of all liens and encumbrances. Note that the Erie Lackawanna conveyed to 

1Lehigh Valley R.R. Co. v. Chapman, 35 RJ. l 

2River Dev. Corp. 45 N.J. Div. 
29 N.J. 

U.S.C. §§701 et seq. 

445 U.S.C. §§711 et seq. The USRA has ceased to exist as an entity. 

5See Chapter 55 generally. Note that certified copies of railroad reorganization documents are 
recordable with the County Clerk or Register, pursuant to N.J.S.A. 46:16-4.2. 
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Erie Lackawanna Inc. (a Delaware corporation). The Jersey Central conveyed to Central Jersey 
lnduslrics, Inc. 

The break-up of Con Rail occurred in J 999. All of Con Rail's stock has been purchased by Norfolk 
Southern Corporation and CSX Trans1>0rtation Com1>any. As a result of this transaction, it is anticipated 
that deeds will be recorded from ConRai! to new entities known as New York Central, LLC and 
Pennsylvania RR, LLC. 

Thus, title to railroad property may be vested in Con Rail; in one of the newly-created entities 
discussed above; or in some other entity, such as the State of New Jersey (or N cw Jersey Transit), which 
acquired title to much of the land conveyed to Con Rail, pursuant to the Public Transportation Act of 
1979.1 

§9804. Government Regulation. Railroads are regulated by the Surface Transportation Board ["STB"J 
(which is part of the United States Department of Transportation)2 and by the New Jersey Hoard of 
Public Utilities and the New Jersey Department ofTransportation.3 In addition, where STB approval is 
required for a transaction, a ninety (90) day right of first refusal exists in favor of the State of New Jersey, 
and the County and municipalities in which the land is Jocated.4 

§9805. Railroad Taxes. Railroads do not pay real estate taxes in the same fashion as other entities. They 
arc taxed under the authority of the Railroad Tax Lawof1948, which imposes both property and franchise 
taxes .5 Class I Railroad property (the main stem) is tax exempt. 6 Class II Railroad property (other real 
estate used for railroad purposes) is taxable, but the tax is paid directly to the State.5 Thus, Class II 
property is exempt from local assessment and taxation 7 Class Ill Railroad property (passenger facilities) 
is treated like Class I property.8 Railroads also pay a franchise tax pursuant to statute. 9 Other railroad­
owned lands which are not used for railroad purposes are subject to local prnperty taxation by 
m unicipalities. 10 

1N .J.S.A. 27:25-1 et seq.; see 27:25-2, which appears to vest title in New Jersey Transit. 

2The STB replaced the Interstate Commerce Commission ["ICC"] by virtue of the ICC Termination 
Act of 1995,P.L. 104-88; 49 U.S.C. §10501. See Ridgefield Park v. N.Y., S. & W Ry. Corp., 318 N.J. Super. 
385 (App. Div. 1999). 

3See §§ 9812 and 9808, infra (respectively). 

4 N.J.S.A. 48:12-125.1 et seq. 

5N .J.S.A.54:29A-l et seq. Administrative found N.J.A.C. et seq. 

54:29A-l 7. 

7NJ.S.A. 54:29A-7, See Consol. Rail Corp. v. Dir., Div. Tax Div. 20fH) 

9 N.J,S.A. 54:29A-13 & -14. 

10N.J.S.A. 54:29A-4. See Consol. Rail Corp. v. Dir., Div. of Tax., supra. 
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ConRail claims an exemption from Class II taxes and railroad franchise taxes based upon a 
provision of the Federal law which created it. 1 In a reported decision, the Court held that the Federal 
exemption statute did not apply to New Class II railroad taxes assessed the effective date 
of the exemption statute (August 13, 1981) and pursuant to statutc. 2 The case did not discuss 
whether ConRail is exempt from railroad taxes and imposed pursuant to different sections of 
the statute.3 Accordingly, Con Rail is exempt from railroad taxes imposed subsequent to 1981, but not prior 
thereto.' New Jersey Transit, as a government agency, is tax exempt 

§9806. Conveyances from ConRail; etc. In order to insure a conveyance from a railroad, one should re­
quire: 

1) Recording of a certified copy of the deed (originally filed in the Secretary of State's 
Office) pursuant to N.J.S.A. 46:16-4.3, with the County Clerk or Register, pursuant to 
N.J.S.A. 46:16-4.2. 

2) Proof that said deed includes the subject premises. 

3) Approval by the Department ofTransportation or the Board of Public Utilities pursuant 
to N .J .S.A. 48:2-1 et seq.5, or, in the alternative, proof that such approval is not required. 

4) Approval by the STB pursuant to 49 U.S.C. §§1 et seq., or, in the alternative, proof that 
such approval is not required.6 

5) If STB approval is required, proof of compliance with the ninety (90) day notice 
provisions of N.J.S.A. 48:12-125.1 et seq. with respect to the State of New Jersey, the 
County of_ , and the [municipality) -------

6) Proofof payment of Railroad Property Taxes pursuant to N.J.S.A. 54:29A-7 et seq. and 
Franchise Taxes pursuant to N.J.S.A. 54:29A-13 & -14. 

Comments regarding above requirements: 

No. (1 ): Self-explanatory. 

145 u.s.c. §581 

54:29A~ 7. State v. Consolidated Rail 690 F. R.R.RA 

4See NJ. Transit Corp. v. Somerville, 273 N.J. Super. 171 (App. Div. 1994). 

5See N.J.S.A. 48:3-7; 48:12-23.1. 

6With respect to abandonments, see 49 U.S.C. §10903. 
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No. (2): Since the Deeds do not have metes and bounds descriptions, the railroad's pro perry maps nrny 
have to be consulted. Be wary of the exceptions a11d reservations contained in those deeds. 1 

Nos.(3)&(4): If approvals are not required, a letter or affidavit from the railroad is normally 
sufficient. Otherwise, one may contact: 

No. (5): 

No. (6) 

Chief, Bureau of Utilities, N.J. D.O.T. 
1035 Parkway Avenue, P. 0. Box 600 
Trenton, NJ 08625 
609·530-2000 

Self-explanatory. 

Information may be obtained by contacting: 

New Jersey Department of the Treasury 
Div is ion of Taxation 
Local Property & Public Utility Branch 
50 Barrack Street, P.O. Box 269 
Trenton, NJ 08695 
Phone: (609) 292·6400 

ConRail is located at the following address: 

Consolidated Rail Corporation 
Real Estate Department 
510 Thornall Street, Suite 390 
Edison, New Jersey 08837 
Phone: (732) 906·3000 

§9807. Conveyances from the "New Corporations". Conveyances from the new corporations (such asErie­
Lackawanna, Inc.) created by the Consummation Orders should not involve railroad property per se, and 
thus can be treated like any other conveyance by a corporation .2 

§9808. Conveyances from the State. As noted previously, the State of New Jersey has acquired much land 
formerly owned by ConRail.3 A statute created the New Jersey Transit Corporation, which is given the 
power to operate railroads.4 Therefore, in connection with a proposed conveyance by the State of New 
Jersey, the New Jersey Department of Transportation, or the New Jersey Transit Corporation, proof 
should be required that the conveyance is made in accordance with the statute or other applicable law. 5 In 

that statute purports to exempt railroads from subdivision 
See §11603, infra. 

§9803, supra. 

4N.J.S.A. 27:25-1 et seq. 

5See preceding Note. 

Rev. 2005 

N.JKA. 48:12-23.1. 



addition, proof of compliance with the items previously set forth should generally be requested (with the 
exception of item no. 3). i 

More information may be obtained by contacting: 

New Jersey Transit 
One Penn Plaza East 
Newark, New Jersey 07105 
Phone: (973) 491-7000 
Attention: Real Estate Department 

§9809. Conveyances from Other Entities. Conveyances from still-existing bankrupt railroads or other 
railroad entities (which are not part of the ConRail system or which were formerly part of the Con Rail 
system ) must be handled on a case-by-case basis. Presumably most or all of the requirements set forth 
above will be applicable.2 A partial list of railroads currently operating outside the ConRail system 
includes: N .Y., Susquehanna & Western; Rahway Valley; Staten Island R.R.; N. J. Transit; N.J.D.O.T.; 
AMTRAK; Black River & Western; N.Y. & Greenwood Lake; Morristown & Erie; etc. 

§9810. Judgments and Mortgages. Judgments against the railroads are usually disposed of by indemnity 
agreement. 3 With respect to mortgages, the conveyances made pursuant to the Consummation Orders 
were (supposedly) free and clear of liens.4 In addition, most title companies have generally waived pre­
bankruptey mortgages on properties conveyed to ConRail. Doubtful cases should be referred lo the 
appropriate underwriting authorities. 

§9811. Quality of Title. As suggested previously, title to lands acquired by railroads was not always a fee 
simple absolute. Sometimes the railroad obtained a 99 (or 999) year lease, or an easement. In other cases, 
the railroad acquired a fee simple determinable or fee simple conditional, for so long as (or on condition 
that) the land was used for railroad purposes.5 

It may be necessary to address these issues though appropriate exceptions to title. Note that a 
bankruptcy court reorganization proceeding does not have the power to convert a base fee magically into 
a fee simple absolute or a leasehold into a fee simple estate.6 In any event, it is important to locate and 
examine carefully the deed by which the railroad (or its predecessor) originally acquired title, in order 
to determine the nature of the estate thereby acquired. This may involve going beyond the customary 
search period. 7 

1See §9806, supra. See also N.J.S.A. 27:25·8. 

2See §9806, supra. 

Chapter 70. 

supra. 

5Lehigh Valley Railroad v. Chapman, 35 N.J. 177 (1961 ); see aiso §§209 et seq., supra. 

6Aaron, Bankruptcy Law Fundamentals, §6.01[1] (1991). See Chapter 29. 

7See §804, supra. 
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§9812. Conveyances by Other Public Utilities. The Board of Public Utilities, discussed above, docs not 
merely regulate the activities of railroads. 1 Rather, it exercises jurisdiction over other public utilities, such 
as "bus operation, ... pipeline, gas, electric, light, heat, power, water, ... " etc. 2 Thus, when one is asked to 
insure a conveyance, lease or mortgage by an entity which is regulated by the Board of Public Utilities, 
the following requirement should be set up in the commitment: 

Proof is required that the approval of the Board of Public Utilities has been obtained, 
under N .J .S.A . 48:3-7 or other applicable statute, for the [conveyance J to be insured, or, 
in the alternative, proof that such approval is not required . 

1See §9804, supra. See also §4514, supra. 

2N.J.S.A. 48:2-13. 
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CITY OF 
JERS.EY CITY 

JERRAMlAH T. HEALY 
MAYOR 

John K. Enright 
Associate General Counsel 
Consolidated Rail Corporation 
1000 Howard Boulevard 
Mt. Laurel, NJ 08054 

March 4, 2008 

Re: Abandonment Proposal - Jersey City, NJ 
Hanimo.s Branch - Mile Post 0.0 to 1..36 
Hudson Street Industrial Track - Mile Post 0..0 to 0. 72 

Dear Mr. Enright: 

CITYHALL 
JERSEY CITY, NJ 07302 

TEL: (201) 547-5200 
FAX: (201) 547-4288 

We are in receipt of your letter dated February 7, 2008, in.forming the City of Jersey City 
that Conrail is proposing to abandon the above referenced railroad properties pursuant to a 
proceeding before the Surface Transportation Board (STB) and seeking the City's comments on 
environmemal issues and compatibility with City plans. Your letter indicates that this matter will 
be docketed as S1B No. AB 167 (Sub-No. l I 89X). 

With regard to the Hudson Indu.striaI Track, we will show that it is already in use for 
alternative transportation means. 

With regard to the Harsimns Bmnch. we will sbow that it is completely undeveloped and 
provides an obvious future tnmsportation corridor; that it can be. used for· alternative 
tramportation and recreation uses; that it provides an invaluable lesson about our city's industrial 
past and role in building our nation• s wealth; and that there are serious process concerns, such as 
106 review, that are seemingly being ignored by Conrail. 

Please be advised~ pursaant to NJSA 48:125.1., the Citj of Jersey City intends to 
acquire th.is property by purchase or condemnation. (A copy of that Ordinance is attached.) 
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Hudson Street In.dustrial Tl'M!'k 

All of the former .railioad right-of-way which you reference as Hudson Street Industrial 
Track is now used for city streets (Columbus Drive, Hudson Street, Essex Street, Washington 
Street). In addition. a significant portion of the Hudson Street Industrial Track right-of-way is 
now used for the Hudson-Bergen Light Rail system. 

The light rail, which started carrying passengers in April 2000, has been a vital 
component of our transportation system. Light rail (and the PATII subway) has allowed Jersey 
City to develop over 15 million square feet of office space and over 15,000 apartments in the two 
square miles of our Downtown Financial District without ad.ding a single lane of highway. It is 
unthinkable to imagine this scale of development without the light tail system_ Because the 
Hudson Street Industrial Track right of way is no longer needed to serve industry, and because it 
is needed for light rail and other transportation purposes, and indeed bas been acquired by public 
authorities for such purposes and already is in public use, the City of course supports 
abandonment ofeonran·s freight rail obligations in connection with the Hudson Street Industrial 
Traclc. 

ffilrsimus Branch 

The Ha:rsimus Branch as described in your letter must be analyzed in two parts: one 
portion consists of right of way which had been at least partly developed for non-rail uses, and 
another portion which re~ intact In particular, the eastern end of the Hazsimus Branch {east 
of Mar.in Boulevard) ~ been largely redeveloped into office, retail and residential uses. This 
redeVelopment is part of general renewal of the City's waterfront, and bas been transpiring for 
the past two. decades. The Hudson Bergen Light Rail System in fact serves and fosters that 
redevelopment and intersects the H.srsimus Branch. Indeed, sufficient space exists to connect the 
Harsimus Branch to the Light Rail System in downtown Jemey City. 

To· this end, we note that the Harsimus Branch right-of-way west of Mar.in Boulevard is 
completely undeveloped. It consists of six blocks of raised granite and browmtone trestle 
(referred to as "'the Embankment) while the remainder is at grade right-of-way, portions of which 
contain concrete and stone stanchions, which once supported elevated :railroad. trestles. Although 
track. ties, and bridges have been removed, these could be restored for a grade-separated light 
rail system (also fully compatible with freight rail use) that could be extended through. the 
Bergen Arches as an exceptionally desirable additional rail line serving the public. 

The City expressed interest in acquisition of the Embankment, but was concerned that it 
could not use eminent domain procedures because the property remained a "'line of railroad." 
regulated by a federal agency, the Surface Transportation Board (STB). Railroads may not 
abandon or sell lines of railroad without prior approval of the STB. Moreover, state and local 
governments may not employ their eminent domain remedies until STB bas authorized 
abandonment. Notwithstanding City's interest, Conrail in 2006, -without any abandonment 
authority .from STB, purported to sell 1be Embankment and portions of the at grade right-of-way 
to a hmd developer for demolition and redevelopment as townhouses. This constituted. an illegal 
abandonment and amounted among other things to a plan of anticipatory demolition in the event 
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someone was to force the railroad to seek the requisite authority. When negotiations between the 
developer and Conrail stalled, and the developer commenced demolition of stanchions, the City 
and others brought a declaratory proceeding at the Surface Transportation Board for a 
detemrination that the Embankment was part of a line of railroad for which the prior 
authorization of the Board was required for any abandonment or sale of the property. Conrail 
and the developer agreed to halt further demolition during the pendency of the proceeding. 

Jersey City is deeply invested in our effort to preserve, protect and re-use the right--of­
way provided by the Harsi:mus Branch. Its value as a transportation corridor cannot be under­
estimated. As expJ.ained in the paragraphs above regarding the Hudson Industrial Track right-of­
way, the re-use of former rail lines for modem mass transit systems and city streets enables us to 
grow om city's economy, making New Jersey and the New Yorl.c Metropolitan area richer and 
stronger. As I have noted,. the current development of downtown Jersey City could not have 
been maintained without the Light Rail System which occupies portions of the old Hudson Street 
Industrial Track. If further development is to continue, additional transponation facilities must be 
added. Ironically, the plans presented to the City so :fur by Conrail's developer for the property 
not only would remove a transportation facility that can serve the downtown, but also add to 
traffic congestion in our already overtaxed streets. This generally would pose serious adverse 
environmental and traffic consequences over alternatives involving preservation of the rail 
corridor, intact. 

We firmly believe th.at the re-use of the Harsimus Branch right-of-way as mass transit 
right-of-way is inextricably related to our city~s ability to grow and prosper into the coming 
decades, and the public need for preserving the property' for that purpose is so great that all 
partieS and instrumentalities of govemm.ent should regard it as inevitable. 

We also believe that the re-use of the Ha:rsimus Branch as a component of the East Coast 
Greenway bicycle-way is a highly desirable and feasible project of national proportions. Re-use 
of rail rights-of-way for bicycle trails is very common for abandoned rail lines in the suburbs, but 
city residents ride bikes, too. We have recently established bike lanes throughout Jersey City in 
m effort to make this form. of transportation safer and more convenient A grade separated 
bikeway on the Embankment is entirely possible, and even more so if there is a mass transit 
component as well. 

We also envision the "Embankment" section of the Harsimus Branch as a pedestrian 
walkway. This is totally compatible with transit use. In fact,, the two are mutually beneficial, as 
they make each other safer and more accessible. This is a reality in some of the world's great 
cities. The idea was bom in Paris with Promenade Plantee established on an abandoned, elevated 
rail line. Its success bas inspired New Y o.rk City's High Line, the Bloomingdale Trail in 
Chicago. and the Reading Viaduct in Philadelphia. The economic growth along these routes is 
legendary. We seek similar returns for Jersey City. 

The Harsimus Bran.ch Embankment has been declared a Municipal Landmark by the 
Mayor and Council of Jersey City. and is so listed in the Jersey City Land Development 
Ordinance. Accordingly, any abandonment for development that required :i:ts removal would be 
inconsistent with existing land use plans. 



..,. 1:1..t..U.t... 

The Harsimus Branch Embankment is on the New Jersey Register of Historic Sites and 
Places. As such, any abandonment will require their review and comment, as we expect 
Governor Corzine will inform you when hls office responds to your correspondence. 

The Embankment has also been determined eligible for listing on the National Register of 
Historic Places. It is bounded on the north and south by two National Historic Districts. Since 
spokesmen for Conrail have advised the City that Con.rail is cooperating with the developer's 
plans either to demolish the Embankment for townhouses or to convert the Embankment into a 
parking garage with high rise residential towers on top, we are concerned that any abandonment 
by Conrail as matters stand will have serious and irremediably adverse consequences not just to · 
the City's interests in preserving the property for vital transportation (consistent with its 
historical uses). but also to the adjoining National Historic Districts, and quite possibly to 
individual structures within them. 

The preservation of history and access is embodied in the segment of the Ha:rsimus 
Branch west of Marin Boulevard. The six Embankment blocks provide rock solid evidence of the 
might of the Pennsylvania Railroad. The Embankment is a lesson to be learned about Jersey 
City's role as the railhead of our nation. The fact that the Hudson River waterfront was virtually 
100 percent given over to rail yards for more than 100 years is lost to today's children,. unless 
there is a visible remnant of its scale. Like the paleontologist's projections of the me of the beast 
from the scale of its femur, teachers can draw the same lesson from the Embankment. The fact 
that we ca:n adaptively use this railroad right-of-way for essential transit and desirable 
recreational purposes makes this history lesson all the more reasonable and feasible. 

These comments are only a sketch of our serious environmental. historic. land use and 
process concerns with Conrail's actions and inactions, and projected approach to STB, to date. 
We reserve the right to comment further at an appropriate time. 

Since Comail has indicated that it intends its abandonment effort to somehow validate its 
purported transfer of the Harsimus Branch to a developer, the City of Jersey City must and will 
request the Sur.face Transportation Board to deny such abandonment until and unless that 
transfer is invalidated,. the railroad complies in a meaningful fashion with the requirements of 
section I 06 of the National Historic Preservation Act and other applicable provisions of that 
statute, and the serious and adverse environment.al consequences of the .railroad's actions and 
inactions thoroughly analyzed, and other appropriate relief is awarded ro the City. Given the 
serious adverse consequences flowing .from Conrail's actions to date, and given the public 
controversy and unanswered questions, we also do not feel that this is an appropriate instance for 
the :railroad to empfoy "notice of exemption" procedures as portended by STB docket number (I 
am told the "x" in that docket means Conrail intends to use exemption procedures). 

4 
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Please be further advised that the City requests to be served promptly with all papers filed 
by the railroad with STB. 

Sincerely, 

Enclosure 



Appendix 2 

a) J.Curley Declaration dated Nov. 3, 2005 (collects 
corre with Conrail which City seeks information and 
access conce Harsimus prior to sale to LLCs) in 212 
Marin Boulevard LLC et al v. ty of Jersey City, HUD-L-4908-05, 
dat Nov. 3, 2005 (civil s and tort claims against City 
and others assertion of STB juri ction over Harsimus 
Branch abandonment) 

b) Opposition to LLCs's Extension of Time (due to destruction 
of stanchions by LLCs), including Jan. 21, 2006 John Curley 
Declaration) in City of Jers City, et al - Pet. Dec. Order, 
F.D. 34818, Jan. 23, 2006 



JOHN J. CURLEY LLC 
Harborside Financial Center 
1202 Plaza Ten 
Jersey City, NJ 07311 
Telephone: (201) 217-0700 
Attorneys for Plaintiff 

212 MARIN BOULEY ARD, LLC; 
247 MANILA AVENUE, LLC; 
280 ERIE STREET, LLC; 
317 JERSEY A VENUE, LLC; 
354 COLE STREET, LLC; 
389 MONMOUTH STREET, LLC; 
415 BRUNSWICK STREET, LLC; 
446 NEWARK A VENUE, LLC; and 
CLAUDIA JASTRZEBSKI, 

Plaintiff, 

vs. 

CITY OF JERSEY CITY; JOANNE 
MONAHAN, Assistant Corporation Counsel; 
and THE PLANNING BOARD OF THE CITY 
OF JERSEY CITY, 

Defendants. 

John J. Curley certifies as follows: 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: HUDSON COUNTY 

Docket No. HUD-L-4908-05 

CIVIL ACTION 

CERTIFICATION OF 

JOHN J. CURLEY 

1. I am a member of the law firm of John J. Curley LLC, attorneys for the defendan 

City of Jersey City and Joanne Monahan. I am fully familiar with this matter. This certification i 

in support of the City's opposition to the plaintiff's request for preliminary injunctive relief. 

2. Attached as Exhibit A is letter from John J. Curley, Esq. to Consolidated Rai 

Corporation dated February 18, 2005. 

3. Attached as Exhibit B is letter from John K. Fiorilla, Esq. of Capehart Scatchard t 

John J. Curley, Esq. dated March 1, 2005. 



4. Attached as Exhibit C is letter from John J. Curley, Esq. to John K. Fiorilla, Esq. o 

Capehart Scatchard dated April 4, 2005. 

5. Attached as Exhibit D is letter from John K. Fiorilla, Esq. of Capehart Scatchard t 

John J. Curley, Esq. dated April 26, 2005. 

6. Attached as Exhibit Eis letter from John J. Curley, Esq. to John K. Fiorilla, Esq. o 

Capehart Scatchard dated June 7, 2005. 

7. Attached as Exhibit F is letter from John K. Fiorilla, Esq. of Capehart Scatchard t 

John J. Curley, Esq. dated June 17, 2005. 

8. Attached as Exhibit G is letter from Jacqueline Middleton, Esq. to John K. Fiorilla 

Esq. of Capehart Scatchard dated June 28, 2005. 

9. Attached as Exhibit H is letter from John K. Fiorilla, Esq. of Capehart Scatchard t 

John J. Curley, Esq. dated July 18, 2005. 

10. Attached as Exhibit I is letter from Jacqueline Middleton, Esq. to Edward D 

McKirdy, Esq. dated November 2, 2005. 

11. Other than polite responses, neither Conrail nor the plaintiffs have supplied any o 

the documents requested in this long course of correspondence. The Court entered a broa 

preliminary entry order on October 21, 2005 directing the plaintiffs to allow appraisal inspectio 

and other pre-taking entries as permitted by N.J.S.A. 20:3-16. A copy of the order is attached a 

ExhibitJ. 

12. I certify that the foregoing statements made by me are true. I am aware that if any 

of the foregoing statements made by me are willfully false, I am subject to punishment. 

DATED: /)Dv. :, , 'l>.:&5 JO~ 



JOHN J. CURLEY LLC 
Attorneys at Law 

John J. Curley 
5 Marine View Plaza, Suite 320 
Hoboken. New Jersey 07030 
Tel: (201) 217-0700 Fax: (201) 217-9765 

Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street- 16th Floor 
Philadelphia, PA 19103 
Attn: Director-Real Estate 

February 18, 2005 

Re: 6th Street Embankment Project 
Jersey City, NJ 
Our File No. 319.9405 

Dear Sirs: 

JCurley@curlaw.com 
Jersey City Office 
660 Newark Avenue 
Jersey City, New Jersey 07306 

I have been retained by the City of Jersey City in connection with its acquisition of the 
above property. 

I am enclosing for your reference a copy of the description of the property prepared by 
Conrail consisting of a narrative description and an attached map. 

I am also enclosing a copy of Ordinance 04-096 of the City of Jersey City adopted by the 
Municipal Council at its meeting on September 8, 2004, authorizing the acquisition of this 
property by purchase or condemnation. 

I would appreciate your contacting me to arrange for an appraisal inspection of the 
property. Under the New Jersey Eminent Domain Act, the property owner is entitled to 
accompany the City's appraiser during his inspection of the property. 

Although I am aware that the property has been offered for sale and that Conrail may 
have entered into an option or sale agreement with a prospective buyer, the enclosed Ordinance 
represents a determination by the City of Jersey City that the property is needed for a public 
purpose. In view of this fact, I look forward to the opportunity to meet with you and to discuss 
the voluntary sale of the property so that formal condemnation proceedings can be avoided. 



JOHN J. CURLEY LLC 

Consolidated Rail Corporation 
February 18, 2005 
Page2 

Thank you for your anticipated cooperation. 

JJC:DB 
Enc. 

cc: Consolidated Rail Corporation 
510 Thomall street- Suite 390 
Edison, NJ 08837 
Attn: Director-Real Estate 
w/e 

Very truly yours, 

cc: Joanne Monahan, Asst. Corporation Counsel 
Maureen Crowley, Project Coordinator 



Fi CAPEHART 
~ SCATCHARD 

ATTORNEYS AT LAW 

Via Fax and Regular Mail 

John J. Curley, Esq. 
John J. Curley L.L.C. 
Suite 320 
5 Marine View Plaza 
Hoboken, NJ 07030 

March 1, 2005 

John K. Fiorilla 
856.914.2054 

jfiorilla@capehart.com 

Re: Consolidated Rail Corporation - Jersey City Railroad Embankment 
rJh Street Embankment Project - Jersey City 
Our File No. 0476.50485 

Dear Mr. Curley: · 

Our firm represents Consolidated Rail Corporation in the State of New Jersey and 
specifically represents Conrail regarding the so called 6th Street Embankment properties 
in Jersey City. 

We note from your letter of February 18th and from our file that it appears that the 
description of the properties which the City is interested in purchasing includes some 
eight parcels of land, while the Ordinance you enclose involves only seven parcels. In 
addition, we find that the Historical Preservation Ordinance previously passed by the City 
involved only six of these parcels. Obviously the City needs to be clear and specific as to 
what it wants or needs in regards to the embankment properties and it would appear that 
this "must be cleared up so that any negotiations between the owner of property (or its 
agent) and the City can proceed and so that the City's appraisal can be properly 
commissioned. · 

This haVing been said, we would appreciate your providing any and all further 
correspondence and notices regarding this matter to be sent to both me, at the address on 
this letter, and to Conrail's Director of Real Estate, Robert W. Ryan, whose address is 

Capehart &Scatchard, P.A. Laurel Corporate Center 8000 Midlantic Drive Suite 300 Mount Laurel, New Jersey 08054 

856.234.6800 Fax 856.235.2786 www.capehart.com 



John J. Curley, Esq. 
Our File No. 0476.50485 
March 1, 2005 
Page 2 

510 Thoman Street, Suite 390, Edison, New Jersey, 08837. My email address appears on 
this letter, Mr. Ryan's email address is Bob.Ryan@Conrail.com. 

Your attention to this matter is kindly appreciated. 

Sincerely, 

CAPEHART & SCATCHARD, P.A. 

JKF/ajd 

cc: Mr. Robert W. Ryan (via fax and regular mail) 

Jonathan M. Broder' Esq. (via fax and regular mail) ( w/copy of 02/18/05 letter of Curley) 

Carmine A. Alampi, Esq. (via fax and regular mail} ( w/copy of 2/18/05 letter of Curley) 

AJD\494471 



JOHN J. CURLEY LLC 
Attorneys at Law 

John J. Curley 
5 Marine View Plaza, Suite 320 
Hoboken, New Jersey 07030 
Tel: (201) 217-0700 Fax: (201) 217-9765 

John K. Fiorilla, Esq. 
Capehart Scatchard, P.A. 
Laurel Corporate Center 
8000 Midlantic Drive - Suite 300 
Mount Laurel, NJ 08054 

April 4, 2005 

Re: 6th Street Embankment Project 
Jersey City, New Jersey 
Our File No. 319 .9405 
Your File No. 0476.50485 

Dear Mr. Fiorilla: 

JCurley@curlaw.com 
Jersey City Office 
660 Newark Avenue 
Jersey City, New Jersey 07306 

I represent the City of Jersey City in connection with its acquisition of the above 
property. 

I wish to acknowledge your letter dated March 1, 2005. In that letter, you questioned 
whether the City is interested in purchasing all eight parcels ofland offered for sale by Conrail in 
its bid offering, or just seven parcels as set forth in Ordinance 04-096 adopted on September 8, 
2004. 

The City is interested in purchasing all eight parcels and is in the process of adopting an 
amendatory ordinance to authorize this action. 

The authority of the City to acquire by voluntary acquisition or condemnation is 
independent from any ordinances pertaining to historic preservation. 

I am contacting you to arrange an appraisal inspection by the City's appraisers in 
accordance with N.J.S.A. 20:3-6. 

Please advise as to when it would be convenient for the appraisal inspection to take place. 



JOHN J. CURLEY LLC 

John K. Fiorilla, Esq. 
Capehart Scatchard, P.A. 
April 4, 2005 

Thank you for your anticipated cooperation. 

JJC:DB 

Very truly yours, 

J2:1~~ 
cc: Joanne Monahan, Asst. Corporation Counsel 

Maureen Crowley, Project Coordinator 
Hugh A. McGuire, Jr. 
Paul T. Beisser, ID 

cc: Mr. Robert W. Ryan 
Director of Real Estate 
Consolidated Rail Corporation 
510 Thomall Street, Suite 390 
Edison, NJ 0883 7 



r. CAPEHART 
.. SCATCHARD 

ATTORNEYS AT LAW 

April 26, 2005 

Via Email, Fax, and United Parcel Service, Next Dav Air 
John J. Curley, Esq. 
John J. Curley, L.L.C. 
Suite 320 
5 Marine View Plaza 
Hoboken, NJ 07030 

Re: Consolidated Rail Corporation - Jersey City Railroad Embankment 
Your File No. 319.9405 
Our File No. 0476.50485 
6th Street Embankment Project 

Dear Mr. Curley: 

John K. Fiorilla 
856.914.2054 

jfiorilla@capehart.com 

Thank you for your letter of April 4, 2005, responding to mine of March 1, 2005. Upon 
review, I am still confused relating to the intent of Jersey City with respect to its proposed 
acquisitions. 

I have compared your letter with City Ordinance No. 05048 and I note a discrepancy 
between the two documents: Your letter indicates that Jersey City is interested "in purchasing 
all eight parcels," but the Ordinance goes beyond the eight Conrail parcels and also refers to 
Block 446, Lot l 8B, which is not in Conrail ownership. 

Please advise as soon as possible what the City's actual intent is. Please also advise 
whether Jersey City intends to adopt the amendatory ordinance, despite the discrepancy 
indicated above. 

Thank you for your anticipated prompt response. 

Sincerely, 
CAPEHART & SCATCHARD, P.A. 

1~1~~ 
John K. Fiorilla 

JKF/WBH/ajd 
cc: Robert Byrne, Clerk (via fax and regular mail) 

Joanne Monahan, Esq. (via fax and regular mail) 
AJD\498369 

Capehart &Scatchard, P.A. Laurel Corporate Center 8000 Midlantic Drive Suite 300 Mount Laurel, New Jersey 08054 

856.234.6800 Fax 856.235.2786 www.capehart.com 



JOHN J. CURLEY LLC 
Attorneys at Law 

John J. Curley 
5 Marine View Plaza, Suite 320 
Hoboken, New Jersey 07030 
Tel: (201) 217-0700 Fax: (201) 217-9765 

John K. Fiorilla, Esq. 
Capehart Scatchard, P.A. 
Laurel Corporate Center 
8000 Midlantic Drive - Suite 300 
Mount Laurel, NJ 08054 

June 7, 2005 

Re: 6th Street Embankment Project 
Jersey City, New Jersey 
Our File No. 319.9405 
Your File No. 0476.50485 

Dear Mr. Fiorilla: 

JCurley@curlaw.com 
Jersey City Office 
660 Newark A venue 
Jersey City, New Jersey 07306 

I represent the City of Jersey City in connection with its acquisition of the above 
property. 

An amendatory ordinance authorizing the condemnation of an omitted Conrail parcel was 
passed by the City Council at its meeting last night. A copy of that ordinance will be supplied to 
you upon receipt. 

It is the City's intent to inquire all of the property owned by Conrail forming a part of the 
6th Street Rail Embankment. The City may or may not acquire other property in addition to the 
Conrail parcels. 

I would appreciate your advising as to when it would be convenient to schedule an 
appraisal inspection of all of the Conrail parcels included in the ordinances adopted by the City 
of Jersey City. 

If you are unable to supply me with a date that is convenient for an appraisal inspection, I 
will proceed in accordance with N.J.S.A. 20:3-16. 

I would also appreciate your providing me with the following information which would 
be helpful towards accomplishing this acquisition through a voluntary sale: 



JOHN J. CURLEY LLC 

John K. Fiorilla, Esq. 
June 7, 2005 
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1. Proof of the abandonment of the rail use of the property through Surface 
Transportation Board or other similar federal administrative procedures. 

2. Copies of any contracts, option agreements, leases or other agreements which 
may affect Conrail's ownership of the property. 

3. Copies of any railroad valuation maps or surveys which depict the property. 

4. Any title insurance policies or title insurance commitments obtained by Conrail or 
others purporting to disclose the condition of title to the properties. 

Your cooperation in this regard would be greatly appreciated. 

Very truly yours, 

JJC:DB Jo~ 
cc: Joanne Monahan, Asst. Corporation Counsel 

Ms. Maureen Crowley 
Mr. Hugh A. McGuire, Jr. 
Mr. Paul T. Beisser, III 

cc: Mr. Robert W. Ryan 
Director of Real Estate 
Consolidated Rail Corporation 
510 Thomall Street, Suite 390 
Edison, NJ 08837 
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Fi CAPEHART 
~ SCATCHARD 

ATTORNEYS AT LAW 

Via Fax and Regular Mail 

John J. Curley, Esq. 
John J. Curley, L.L.C. 
Suite 320 
5 Marine View Plaza 
Hoboken, NJ 07030 

June 17, 2005 

John K. Fiorilla 
856.914.2054 

jfiorilla@capehart.com 

Re: Consolidated Rail Corporation - Jersey City Railroad Embankment 
Your File No. 319.9405 
Our File No. 0476.50485 
6th Street Embankment Project 

Dear Mr. Curley: 

This letter is in response to yours of June 7, 2005 regarding the Jersey City 
Railroad Embankment which is owned by my client, Consolidated Rail Corporation. 

Please note that, although my client is still the fee owner of this property, SLR 
Holding Corporation has an option to purchase the property and that option includes 
enhanced authority regarding condemnation, zoning, and development approval. SLH 
Holding Corporation is represented by Edward D. McKirdy, Esq. of Morristown, New 
Jersey and Carmine Alampi, Esq. of Hackensack, New Jersey. 

Regarding a convenient date for appraisal inspections, Conrail's real estate offices 
are currently being moved from Edison, New Jersey to Elizabeth, New Jersey and the 
boxing and moving of records, including the valuation maps you requested, is currently 
underway. Our client would like to set up a convenient date for the appraisal inspections 
after July 15, 2005when the _moving_ and adjustments involved in the move (and 
vacations of some of the involved employees) will be concluded. Please call me about 
this. 

Capehart &Scatchard, P.A. Laurel Corporate Center 8000 MidJantic Drive Suite 300 Mount Laurel, New Jersey 08054 

856.234.6800 Fax 856.235.2786 www.capehart.com 



John J. Curley, Esq. 
Our File No. 0476.50485 
June 17, 2005 
Page 2 

You should also be aware that the Jersey City Embankment, which is a portion of 
the Conrail Harsimus Branch, was abandoned in April, 1994 without application to the 
Interstate Commerce Commission pursuant to federal law which does not require formal 
ICC (now Surface Transportation Board) approval. Please also note that Conrail has no 
title insurance commitments regarding the property which it obtained from the Trustees 
of the Penn Central Transportation Company at Conrail's creation in April, 1976 
pursuant to the Regional Rail Reorganization Act and the orders of the Special Court of 
Rail Reorganization. 

I look forward to hearing from you regarding the appraisal inspection date so that 
we may set mutually convenient times. 

JKF/ajd 

cc: Edward D. McK.irdy, Esq. 
Carmine Alampi, Esq. 
Mr. Robert W. Ryan 

AJD\502009 

Sincerely, 

CAPEHART & SCATCHARD, P.A. 



JOHN J. CURLEY LLC 
Attorneys at Law 

Jacqueline Middleton 
5 Marine View Plaza, Suite 320 
Hoboken, New Jersey 07030 
Tel: (201) 217-0700 Fax: (201) 217-9765 

John K. Fiorilla, Esq. 
Capehart Scatchard, P.A. 
Laurel Corporate Center 
8000 Midlantic Drive - Suite 300 
Mount Laurel, New Jersey 08054 

Dear Mr. Fiorilla: 

June 28, 2005 

JMiddleton@curlaw.com 
Jersey City Office 
660 Newark Avenue 
Jersey City, New Jersey 07306 

Re: Sixth Street Embankment Project 
Jersey City, New Jersey 
Our File No. 319.9405 
Your File No, 0476.50485 

I represent the City of Jersey City in the acquisition of property commonly referred to as the Sixth 
Street Embankment. Thank you for your letter dated June 17, 2005. I will contact you regarding 
appraisal inspections which we can schedule after July 15, 2005 pursuant to your request. 

I would appreciate you forwarding me the following documents: 

• Copies of any contracts, option agreements, leases or other agreements with SLH 
Holding Corporation. 

• Any title insurance policies or title insurance commitments in Conrail's possession 
obtained by a third party. 

• Approval of sale of property by the Department of Transportation or the Board of 
Regulatory Commissioners pursuant to N.J.S.A. 48:2-1 et seq., or in the alternative, proof 
that such approval is not required. 

• Proof that Surface Transportation Board approval is not required for the sale of the 
property. 

Your cooperation in this regard would be greatly appreciated. 

cttru':E~ 
~ine Middleton .. 

Cc Joanne Monahan, Asst. Corporation Counsel 
Ms. Maureen Crowley 



ri CAPEHART 
~ SCATCHARD 

ATTORNEYS AT LAW 

Vuz Fax and Regular Mail 

John J. Curley, Esq. 
John J. Curley, L.L.C. 
Suite 320 
5 Marine View Plaza 
Hoboken, NJ 07030 

July 18, 2005 

John K. Fiorilla 
856.914.2054 

jft0rilla@capehart.com 

Re: Consolidated Rail Corporation - Jersey City Railroad Embankment (61
h Street) 

Our File No. 0476.50485 

Dear Mr. Curley: 

In response to the letter of June 28, 2005 s~nt by_Jacqueline Middleton of your 
office, please he advised that, on July 13, 2005, Consolidated Rail Corporation sold its 
entire interest in all of the so called embankment properties in Jersey City and no longer 
has any interest actual or equitable in those properties. 

Conrail sold the properties to the following corporations, all of whom were given 
deeds, which we are told have been or shortly will be filed with the Hudson County 
Register of Deeds. 

1. 212 Marin Boulevard, L.L.C. Block 212 Lot 50A (LotM) 
2. 247 Manila Avenue, L.L.C. Block 247 Lot 50A 
3. 280 Erie Street, L.L.C. Block 280 Lots Bl and 50A 
4. 317 Jersey Avenue, L.L.C. Block 317.5 Lot 50A 
5. 354 Cole Street, L.L.C. Block 354.1 Lot 50A 
6. 389 Monmouth Street, L.L.C. Block 389. l Lot 50 & 51 
7. 415 Brunswick Street, L.L.C. Block 415 Lot 50 .. 
8. 446 Newark Avenue, L.L.C. BloGk 446 Lot ISA . · . · . . · · 

Capehart &Scatchard, P.A. Laurel Corporate Center 8000 Midlantic Drive Suite 300 Mount Laurel, New Jersey 08054 

856.234.6800 Fax 856.235.2786 www.capehart..com 
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Please note that these corporations are represented by Edward McKirdy of the firm 
ofMcKirdy & Riskin, P.A. in Morristown. Mr. McKirdy can be reached at 973-539-
8900. His office address is P.O. Box 2379, Morristown, New Jersey, 07962. 

If you have any questions, please do not hesitate to call. 

JKF/ajd 

cc: Jonathan M. Broder, Esq. 
Edward D. McKirdy, Esq. 
Carmine A. Alampi, Esq. 
Mr. Robert W. Ryan 

AJD\503766 

Sincerely, 

CAPEHART & SCATCHARD, P.A. 



JOHN J. CURLEY LLC 
Attorneys at Law 

Jacqueline Middleton 
Harborside Financial Center 
1202 Plaza Ten 
Jersey City, NJ 07311 

November 2, 2005 

CERTIFIED AND REGULAR MAIL 

Edward D. McKirdy, Esq. 
136 South Street 
POBox2379 
Morristown, NJ 07962 

JMiddleton@curlaw.com 
Tel: (201) 217-0700 
Fax: (201) 217-9765 

Re: Sixth Street Embankment Project 
Block 212, Lot M 
Block 247, Lot 50.A 
Block 280, Lot 50.A 
Block 317.5, Lot 50.A 
Block 354.l, Lot 50.A 
Block 389.1, Lot 50 
Block 415, Lots 50, 50.PL 
Block 446, Lot 18.A 

Dear Mr. McKirdy: 

I represent the City of Jersey City. Notice is hereby given by Jersey City of the exercise 
of its right to enter upon the above referenced property in order to conduct an appraisal 
inspection under the statutory authority granted to it by the Eminent Domain Act of 1971, 
N.J.S.A. 20:3-1 et seq., and specifically, N.J.S.A. 20:3-16. 

Please be advised that representatives from Value Research Group, LLC and McGuire 
Associates will be entering the property to perform an appraisal inspection on Friday, November 
18, 2005 at 10:00 am. Please encourage your client to exercise his right to accompany the 
appraiser during the inspection. 

JM/krh 
Cc: Joanne Monahan, Asst. Corporation Counsel 

Gregory Corrado, Asst. Business Administrator 
Mr. Ben Delisle 
Mr. Hugh McGuire 
Mr. Paul Biesser 

(03!99405.0000!997Jl0C l 
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JOHN J. CURLEY LLC 
Harborside Financial Center 
1202 Plaza Ten 
Jersey City, NJ 07311 
Telephone: (201) 217-0700 
Attorneys for Plaintiff 

CITY OP JERSEY CITY, a Municipal 
Coxporation of the State ofNew Jersey. 

Plaintiff, 

vs. 

446 NEWARK AVENUE, LL.C .• a Limited 
Liability Company of the State of New Jersey; 
415 BRUNSWICK STREET. L.L.C., a Limited 
Liability Company of the State of New Jersey; 
389 MONMOUffi STREET, L.L.C., a Limited 
Liability Company of the State ofNew Jersey; 
354 COLE STREET, L.L.C., a J'.,iurited 
Liability Company of the State of New Jersey; 
317 JERSEY AVENUE> L.L.C., a Limited 
Liability Company of the State of New Jersey; 
280 ERIE STREET. L.L..c:, a Limited Liability 
Company of the Stat.e of New Jersey; 247 
MANILA A VENUE, LL.C., a Limited 
Liability Company of the State of New Jersey; 
212 MARIN BOULEVARD> L.LC., a Limited 
Liability Company of the State ofNew Jersey; 

Defendants. 

,... 

FILED 
OCT 2 \ 2005 

MAUR1CE J. GAU.POU, A.J.S.C. 

SUPERIOR COURT OF NEW JERSEY 
LAW DMSION: HUDSON COUNTY 

Docket No. H'CJD-L-5037-05 

CIVIL ACTION 

ORDER FOR PRELIMINARY ENTRY 

PURSUANT TO NJ.S.A. 20:3~16 

This matter having been brought before the Court on the return date of an Order to Sho 

Cause for an Order permitting the Plaintiff City of Jersey City to enter upon the real property o 

the Defendants 446 Newark Avenue> L.L.C .• 415 Brunswick Street. L.L.C .• 389 Monmo 

Stl'eet, L.L.C., 354 Cole Street, l.L.C., 317 Jersey Avenue, LL.C., 280 Erie Strec~ L.L.C., 24 

Manila Avenue, LL.C.,. and 212 Marin Boulevard, L.L.C., for the purpose of conduc · 

,, 
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preliminary studies pursuant to N.J.S.A. 20:3-16 prior to commencing 

proceedings, and John J. Curley LLC, having appeared for the Plaintiff and McKirdy & Ris · 

PA. having appeared for the Defendants, and the Court having. reviewed the petitio 

certifications and briefs submitted by the parties. and for good cause shown. 

It is on this j./ ~Y of October, 2005 

ORDERED: 

studies and make studies, surveys, tests, soundings. borings and appraisals pursuant to 

E!Jtinent Domiin A.ct of \971. N.J.S.A. 20:.3-16. 

2. Defendants shall permit the City of Jersey City, its agents and consultants, to ente 

upon their real property as designated on the Tax Map of the City of Jersey City as Block 212 

Lot M, Block 247, Lot SO.A, Block 280, Lot 50.A, Block 317.52 Lot SOA, Block 354.l, Lot 50 

Block 389.1, Lot 50, and Block 415, Lots 50 and SO.Pl and Block 446, Lot 18.A. 

3. The City of Jersey City shall schedule all dates of entry and notify Defendants te 

(10) days prior to the scheduled date of entry. A preliminacy entry may be scheduled in less 

the required ten (10) day notifioation period if the Defendants agree to an alternative date. If th 

tiJne or date scheduled by the City of Jersey City is inconvenient to the Defendants, the City shal 

in good faith work with the Defendants to schedule a convenient time providing there is no tim 

delay in rescheduling the entry. 

4. laintiff upon the Defendants wi · 

~days from the date hereof. 

\\ 
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To: Secretary, STB and Office of Proceeding 
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SENT BY: CHARLES H UONTANGE; 

Hon. Vernon Williams 
Secretary 

2oe 54e 3739; 

CHARLES H. MONIANGE 
4TTOl!Nt:V AT LAW 

426 NW 162ND STREET 

SEATTLE. WASHINGTON 98177 

t206J !54tr 1936 

FAX: t206l 546-3739 

23 January 2006 
BX FAX 

Surf ace Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

JAN-23-06 11:24AM; 

He: City of Jersey City, et al. -­
Petition for a Declaratory Order, 
F.Q .. 34818 

fax filing 

Please distribute immediately 

Dear Mr. Williams: 

PAGE 2/16 

At some point on Fr) day, ,January 20, intervenors 211 Marin 
et al. (hereinafter 11 the developer") filed a petition seeking 20 
additional days to reply to City of ~ersey City's Petition for a 
DeclaraLory Order. This fax is to advise that City of Jersey 
City opposes the developer's proposed ex.Lens ion, because the 
developer is demolishing the very railroad structures that this 
proceeding is about, which is obviously not the sort of conduct 
in which a party seeking more time should be engaging. I 
enclo$e a copy (12 pages) of our Opposition by fax. 

I am attempting to 
as~embled in Washington, 
today (January 23). 

have 
D.C. 

eleven copies of this 
and hand-delivered for 

filing 
filing 

Please advise the Off ice of Proceedings that we are 
tendering an opposition to the extension request. City of 
Jersey Ci t:y urges that any extension be conditioned upon the 
entry of a housekeeping stay barring developer from further 
destruction of the premises pending the outcome of this 
proceeding. 

Thank you for your assistance in this filing. 

l 



SENT BY: CHARLES H MONTANGE; 

Bncl. 

2oe s4e 3739; JAN-23-06 11 :25AM; 

v~~· 
Charles H~ 
for petitioners 

City of Jereey City, 

PAGE 3/16 

Rails to Trails Conservancy, 
Bmbankment Prese::vation Coalition, 
and NJ State Assemblyman Louis P. 

Manzo 

cc. counsel, per certificate of service 
{w/encl.) 

2 
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d!S~ 
BEFORE THE SURFACE TRANSPORTATION BOARD , 

Finance Docket No. 34818 

Rails to Trails Conservancy, 
Jersey City, and 

Pennsylvania Railroad Harsimus Stem 
Embankment Coalition -­

Petition for a Declaratory Order 

,·:=::_~_un:z: , 
~ <, 

/ 

! . 

JAN 23 2006 
1"· .')' .. ,...,_.:, 1-- tt•"", 

I , 
J 1.~ ... .,, i ~ .~ 

ENTERED . 
Office of Proceedings 

PETITIONERS CITY OF JERSEY CITY, ET AL' eJAN 2 ri 200r 
OJ?POSlTION TO ;~ c 

INTERVENOR 212 MARIN BOULEVARD, ET AL' S Part of 
11 PETITION FOR EXTENSlON OF TIME" Public Record 

While petitioners City of Jersey City, et al. (hereinafter 

"Jersey City 11
} do not oppose intervention in this proceeding by 

212 Marin Boulevard, et al (intervenors are hereinafter 

referred to as "SLH Prope:i::ties" or "the developer"), 1 Jersey 

City underscores its opposition and objection to any extension 

of time for the developer (or anyone else) to file a reply. 

AB made clear below, at the same time the developer's 

attorneys were drafting their request for an extension, the 

developer was initiating demolition of structures relating to 

the Harsimus Embankment. No party should expect to get an 

extension wbe11 Lhey al Lhe same Llme are so hlaLantly using any 

1 On January 20, 2006, 212 Marin Boulevard, LLC; 247 
Manila Boulevard, LLC; 280 Erie Street, LLC; 317 Jersey Avenue, 
LLC; 354 Coles Street, LLC; 389 Monmouth Street, LLC, 415 
Brunewick Street, LLC, and 446 Newark Avenue, LLC (which state 
th.at they refer to themselves collectively as "SLH Properties") 
:filed a petition to intervene. All the SLH Properties have 
common ownership (namely, developer Steven Hyman>. 

1 



SENT BV: CHARLES H MON 

time made available to them for the purpose of actively 

destroying the very assets that are the point of the proceeding 

in which they seek the extension. 

No extension of any sort should be allowed unless this 

Board iasu~e an order preserving the status quo, or ~onditions 

the extension upon such an order. 

!NTRQPUCTION 

BackgrQJ..YlQ.. Thia proceeding raises the question whether 

Consolidated Railroad Corporation (Conrail) illegally abandoned 

the Harsimus Branch railroad line between MP 1. 3 {near Luis 

Munoz Marin Blvd., formerly Henderson Street) and MP 2.54 (near 

Waldo Avenue) in the City of .Jersey City, in violation of 49 

U.S.C. 5 10903. The portion of railroad line at issue contains 

the Harsimus Embankment (also known as the Sixth Street 

Rmbankment J • The Embankment is a structure which not only is 

listed on the New Jersey Register of Historic Places2 but also 

has been determined eligible for listing on the National 

Register of Historic Places.3 

Conrail never sought abandonment authority from this Board 

prior to selling the segment of line containing the Embankment 

to the developer, who seeks to tear it down and subdivide it for 

2 ~ Letter, D. Guzzo to Conrail, Jan. 25, 2000 
(Embankment 11 was entered onto the New Jersey Register of 
Historic Places on December 29, 1999 11 ), second document in 
Appendix I to Jersey City's Petition for a Declaratory Order. 

3 The only reason it wao not listed on the National 
Register is that the then-owner (Conrail) objected. ~ 
Ver.i!led Sl..aLement of Richard J1:un~H;, 12 (attached as Exhibit E 
to Jersey City's Petition for a Declaratory Order). 
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houses. Had Conrail sought abandonment approval, it would have 

had to comply with section 106 of the National Historic 

Preservation Act, 16 u.s.c. § 470f, before exercising any 

authority to abandon the line. Certainly there could have been 

no demolition prior to compliance with section 106. 

s·ra•s e-library records Jersey City's petition as filed on 

January 13, 2006. At the very same time the developer's 

attorneys were preparing their motion for an extension of time 

(which they filed on Friday, January 19}, the developer's 

construction personnel began removing old stone piers and 

stanchions from the property. This action must be viewed in 

the context of the developer's standard no-hold 1s-barred 

practice of denying any City request for additional time in 

state court litigation, while pushing forward on the ground "in 

the hope he can just outrun any opposition 11 4 in respect to 

leveling the Harsimus Embankment and breaking up this railroad 

line into little housing developments. Further factual detail 

is set forth in the Verified Statement of John J. Curley, set 

forth in full below and incorporated herein as Jersey City's 

statement of facts. 

4 Verified Statement of John J. CUrley, infr~, 18, 
penultimate line. 

3 
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BEP'ORE THJi: SUR.FACE TR.ANSPOR'l'ATION BOARD 

Finance DOekat No. 34819 

Rails to Trails coneervancy, 
J•r••Y City, and 

l?annsylva.nia lta.il.roa.d HarsilllUs Stem 
~nt Coalition, petitioners -­

Petition for & Declaratory Order 

VERIFIED STATEMEm.' OP 
JOHN J, CORL.BY 

PAGE 7/16 
PAGE 82/06 

I, .Jo~ J. CUrley, make this Verified Statement in 

opposition to th~ developer'• requeet to~ a 20 day extension to 

respond to the Pet~tion for a Peelaratoxy Order filed by 

petitioners the City of Jer•eY City, et al. in the above-oaptioned 

proceeding. 

l. I am spec1al counsel fo~ the City ot Jersey city, Jersey 

City Hietoric Preservation Commission and Jom:ma Monahan (Assiatant 

City COlJ.Qliitill) in liti9ation brought by eight limited liabi1ity 

companieB controllad 'tJy develop•~ Steven Hyman (the ~I>eveloper•) 

who claims to held property interests acquired by trom Conrail to 

t:he portion ot tha Harsimu• BJ:"aneh cont.a.in:i.ng the Sixth Streat 

Embankment. 

2. A Petition 11.adJ been filed with the Surfa.e. Transportation 

~ard for a declaratory judgment that the Surface Tranaportation 

Board bas jurisdiction over the railroad property at i••wt in thi• 

p,roceedin9. 

3. 'I'he Dev•loper is •Mking a 20 <Jay extension of time in 

l 
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which to respond to the Patition. 

PAGE 9/16 
PA/?£ El3/0G 

4. The i>eveloper proposeu to develop the 8mbank.iuent propsrt.y 

for residential purpose• th.rough the construction of one and. two 

tamily homes, wh:lch is 1.n. acco~nce with ehe zoning or the area. 

The construction of the re•idential units necessitate& the 

demolition of tile remaining railroad structures a:nd 1;b.e embankment 

au the homes are to be constructed at grade. 

5. '?he Developer ha& filed several site plan and subdiviaion 

&pPlications wit.A th.e Planning Board of the Cit.y of Jereey City for 

thti residential development. The applications ~etore the Planning 

Boa.rd have ~en prosecuted with the threat of an automatic approval 

in the event of d8lay o! decision beyond the statutory ti~e period 

for planning boar4 action. Moreover, a court order prev•nted th• 

Planni.ng Board frolll denying tile appliQ&t1on as to th• property 

located on Monmouth StJ;"eet between Fif tb and Sixth Streets on the 

basis or poasible Federal ju~isQi~tion. This parcel is aeaignated 

as Block 415, Lot so on th.6 Jersey City tax assessment map. Record 

title to the pa.reel i• held by 415 Brunswick Street, L.L.C. by a 

quitcl&J.m deed fr°"' Conrail m.a.d9 without a termination 0£ S~face 

~ortation :Soard jurisdiction. Within the la1t five days, -.nd 

after service or the Petition fo:r Declaratory Relief upon the 

developer, the developer ha8 demolished u.nd ~moved a atone pier 

railroad structure frQl'll this parcel. 

G. The old stone railroad pier or etanch1on was demolished 

2 
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PAGE 9/16 
PAGE H41Hb 

as part of site preparation on the parcel for a ehan9e to non-rail 

use. This pie;- or stanchion would probably have been reuscad it a 

light nil system ~re to be built on ~he right of Wil.Y a.a 

contemplated by the City Of Jaraey City. 

7. I.t the Developer is granted the requested exte12aion, 

the•e cons~ruction actiV1ties will likely continue. One additiona.1 

*tone pier is on the parcel in question. Purtbe:rmore, the~e are 

approximately seven core piers or stanchions which f o2::'m.erly 

supportlild rail cracks on 'the adj •cent parcel on Newark Avenue 

{Block 44G, Lot 18A) that com:ail conveyed by quitclaim deed to the 

same developer under t:he name of 446 Hawark Av•nue, :r,,.L.C. These 

pier strue~ures are not prote~ted by hi•torie landmark desisn;;a.tion, 

but are clearly structural component• of the elevaeed rail system 

leading to the embankment runtting a.long Sixth Streat and were in 

use until at lea.9t 1992. Onle1u1 restrained, the dav.lo.per would be 

able to demolish and remove these rail at:ni.~tures b•fore submitting 

an answ.r to the pending Petition. 

8. The Developer haa ref'l.la.•d to grant the City of Jersey 

City. any extensions ot time to reply to eummary judgment motiom.1 

filed in pending state court ac:tions. The pUipOse ot these motions 

has been to obtain approvals tor subdivision and demolition 

activities in o;c-d.er to establir:Jh non-z::o.il use of the land purchased 

from Conrail without termination ot the SUrfac• Traneportation 

aoa.rd'. jurisc:Uetion. rt is my belief that the developer and 

3 
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Conxa.il intentionally delayed the c1ey of Jersey City's appraisal 

inspectione to slow down the City's ac:quiasition procews. Fo:;­

~le, a letter trom conrail's attorney on ~une 17, 2005 promised 

access for appraisal inspections after July l!, 2005 stating that 

Conrail was in ebe process of moving its offices in New Jersey and 

needed time. Howev•r, Conrail delivered the quitclaim deeds to tlle 

developer on July 12, 2005 without notifying the City that it was 

about to coq;ilete a •ale ot the properties. It was only in 4eply 

to a follow up appraisal inspection request thil.t Conrail's attorney 

:wrote on JUJ.y 18, 2005 that the property had been sold. 'l.'he 

developer then refused the City acce•• to conduct ite appraisal 

inspection. The City ot Jersey City wa.s forced to apply to th& 

:e:ourt for an order a.gainet the developer for access. The lalld uae 

approval litigation in the state court was then commenc•d by the 

developer. The •ntire .strategy being pu"sued by the developer is 

.based upon speed in che hope that he can just cut.run any 

.opposition. 

9. since itg acqu.isition of the prop•rtiea, the developer 

has never provided any proot to th• City th.at the property has 

undergone abandc:nment proc:eedings .betore the su:rtaoe Transportation 

Board or is ex•mpt trom this requirement, and truareby settle the 

juxiadictional questions surrounding this dispute. 

10. As set ~Orth in greater detail in my verified Statement 

accompanying the Petition to the surface Transportation Boiii.X'd, 

4 
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2oe 546 3739; JAN-23-0e 11;29AM; 
JOf-t.I J a.R..EY LLC 

PAGE 11/1e 
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immediate action by the Surface T:l:wlSportation Board is required to 

procect its jurisdictiQll over the etnbanknlent and to p:revfi1.t t:.he 

destl:'Uction of a State and local b1storic landmark th4t is eligible 

for list;ing on the Natiollal Register o~ Historic Places. The 

developer• s request for an exteasion gf time t:.o respond is yet 

another tactic being used against the City of Jersey city in order 

for the developer to carry out hi• plan to devote the land to non-

rail use. Once •ccompliehed, demolition of the rail piers cannot 

be undone, th.er~y rendering the City of Jersey City and the 

Surface Tranaportat1on Board in effect powerless. 

Pursuaiit to 28 u.s.c. S 1746', l declare. and. verify under 
penalty ot perjury under the lawis 01! ~e United st.ate.; o:t America 
tbat the foregoing is crue and correct. 

Executed on Janua:y 21, 4006. 

5 
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ARGUMENT 

No extension of time should be granted absent a stay 

maintaining the status quo. In cases involving disputes over 

the need for authoriLy or for a particular kind of authority 

from this Board, this Board frequently granta, at the behest of 

an interested party, a 11 housekeeping 11 stay to maintain the 

status quo pending further consideration,1 without the need to 

make the traditional showings under Waehington Metropolitan Area 

l];:a.nsit commission v, Holiday Tours, 559 F.2d 841, 943 (D.C. 

Cir. 1977) ( "WMATA") and Yirginia Petroleum JQ:bbers Association 

y. fPC, 259 F,2d 921, 925 (D.c. Cir. 1958). Those showings bear 

on (i} probabiliLy of success on the merits, (ii) irreparable 

injury to the moving party absent a stay, (iii) lack of 

commensurate harm to the other side, and {iv) public interest in 

favor of a stay. 

As a matter of course, this Board should enter a 

housekeeping stay prohibiting furLher demolition and thus 

preserving the status quo here. In any event, Jersey City has 

more than met the requi~ements for a stay under WMATA.2 

1. probability of success on tbe merits. Jersey City has 

demonstrated probal:>ility of success on the merits. Conrail is 

1 For example, in this Board's recent decision in City of 
AlamegSJ, -- Acquisition Exemptjon -- Alameda Belt-~' FD 34798, 
served Dec. 15, 2005, the Board issued a housekeeping stay to 
maintain the status quo pending further efforts by the parties 
to set forth their positions. 

2 The developer has submitted to the jurisdiction of this 
.Board by intervening. See also 49 u.s.c. § 72l(b) {4). 

s 
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obligated to obtain abandonment authority for railroad lines 

pursuant to ~9 u.s.c. § 10903; Conrail cannot unilaterally 

reclassify railroad lines as spurs on the basis of more recent 

non-use. Jersey City's Petition establishes that the Harsimus 

Brancb wa.s unequivocally a railroad line (it was the main line 

of freight into the Pennsylvania Railroad's Jersey City freight 

transshipment terminal) and that it continued in rail use under 

Conrail, gradually diminishing until the early 1990's. 

As indicated in Jersey City's Petition at more length, 

under applicable precedent (SL:.SL.., ~belsea Property Owners-­

Abandonment -- Portion of tbe Consolidated Rail Corporation 1 s 

west 30th Street S~condary Track in NY, NX, 8 ICC2d 773, AB 167 

\Sub-no. 1094), served sept. 16, 1992, aff 1 d sub nom. 

Consolidateg Rail Corp. v. ICG, 29 F.3d 706 (D.~. Cir. 1994)), 

the Harsimus Branch is accordingly a railroad line. 

Although Conrail must obtain abandonment authority for the 

Branch, Conrail did not. ~ Strauss Verified Statement, 

E~hibit D to Jersey City's Petition. Moreover, Conrail's 

General Counsel conceded that Conrail did not obtain abandonment 

a.uLhority in a telephone oo.nversation with counael for Jersey 

City the day before Jer~ey City tendered its Petition to STB for 

filing. Jersey City is likely to prevail on the merits. 

2. ;trreparable injury to Jersey City, and the public. 

While the destruction of an ordinary structure might be 

remediable by the payment of damages, the demolition of historic 

structures is not. Destruction of an historic structure 

9 



-------------------------------------SENT BV: CHARLES H MONTANGE; 206 546 3739; JAN-23-06 1i:29AMi PAGE 14/113 

constitutes an irrevocable commitment (in the form of 

elimination) of a resource. "The act of demolition is 

irrevocable. Consideration of alternative plans is 

permanently forecloeed once the structures have been razed. 11 

ijoston Waterfront Residents Association y. ,Romney, 343 F. Supp. 

89, 91 {D. Mass. 1972). As the Second Circuit noted in 

affirming the grant of an injunction against the demolition of 

an historic structure, "the district judge was surely correct in 

finding irreparable injury; demolition is generally 

irreparable. 11 WATCH v_. Harris, 603 F. 2d 310, 312 n. 2 {2d Cir. 

1979} . see alJiQ Mori;is countv: Tt:i..1at for Hi Rtoric Preseryation 

~. Piere§, 714 F.2d 271, 282 (3d Cir. 1983} (upholding 

injunction against demolition pending compliance with section 

106) . The developer threatens destruction of not only the 

historic Harsimus Embankment but also the ancillary old stone 

stanchions. He has demonstrably started his engines in that 

regar~, taking out an old stone stanchion or pier even as his 

attorneys crafted their motion for an extension of time last 

week. .§.ll V.S. of John J. Curley, euora, part of our statement 

of facts. As Mr. Curley makes clear, further destruction of the 

old stone stanchions is expected. Moreover, as Jersey City 

explained in its Petition, the developer in state court is 

seeking to compel the local Planning Board to issue required 

permits without regard to this Board's juri§diction. Petition 

at 27. once those permits are issued, the developer will 

presumably launch his bulldozers on the Embankment itself. In 

10 
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t;he circumstances, the delay sought by the developer here is 

merely cover for the infliction of irreparable injury on Jersey 

City and the public. 

3. Lack of commensurate harm to others. Conrail and the 

railroad industry in general will =ustain no harm !1:om a slay. 

Conrail has no financial interest left in the Embankment, having 

already deeded it to (and having already been paid by) the 

developer.3 The doveloper will sustain no legally cognizable 

harm, for there has been no compliance with section 106 with 

respect to any part of the old Embankment, including the old 

stone stanchions now being assaulted. In any event, any harm to 

the developer will be limited to a brief delay while this Board 

considers the issues, and the length of that delay is at least 

pQrtly in control of the developer, who, ironically, is the very 

party that has requested slower procedures of the Board.4 

4. Public interest. Congress has declared the public 

interest here: that is compliance with section 106 of the NHPA. 

rn any event, Jersey City wishes to acquire the property at 

issue for rail (li9ht rail) and open space purposes. ~ Curley 

V.S., supra, at 1 6; see also Exhibit C to Petition (Curley 

V.S.) , 6. The City's ordinances declare the public interest 

3 Moreover, the City is prepared to pay Conrail the amount 
Conrail was paid by the developer should Conrail obtain 
requisite abandonment authority so the property may lawfully be 
sold. 

4 It is certainly relevant to note that Jersey City asked 
for expeditious treatment (both in its cover leLLe.t· to the 
filing and in its Petition at pp. 26-27). 

11 
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in favor of preservation of the very structures under asHault by 

the developer. See Exhibit G to Jersey City's Petition. 

Conclusion 

No extension of time should be granted the developer (or 

any other party) for filing a reply unless a housekeeping stay 

is entered barring further destruction of th@ property, at least 

until this Board issues a final decision in this proceeding. 

Of counsel for 

Respectfully submitted, 

Ch~~ 
Attorney for petitioners 

City of Jersey City, 
Rails to Trails Conservancy, 
PRR Harsimus Stem Embankment 

Preservation Coalition, 
and Assemblyman Louis M. Manzo 

426 NW 162d St. 
Seattle, WA 98177 
(206) 546-193E) 
fax: -3739 

Rails to Trail~ Cou~ervancy 

hldrf!la Ferster 
Rails to Trails Conservancy 
ll00--17th St., N.W., Tenth Fl. 
Washington, D.C. 20036 

certificate of SerxLce 

I hereby certify service on J·anua.ry 23, 2006, by placing 
copies of the foregoing petition with an express service, next 
bus1nesa day delivery, addressed to Jonathan Broder, VP/General 
Counsel; David c. Ziccardi, Associate General Counsel, 
Consolidated Rail Corp., 2001 Market St., 8th Fl., Philadelphia, 
PA 19103, and to Carmine R. Alampi, Alampi & Demarrais, One 
University Plaza, Suite 404, Hackensac , NJ 07601. 

12 



x 3 

a) Conrail Pres 's letter of June 
S ate and National listing of Harsimus 

b) NJ DEP letter of Jan. 25, 2000, 

1999, ecting to 

s Conrail of list 



·' l'nt;. ;~ J..<U-i1 ; •.!;$.Z. ' Ull .(HS.II I-{'~ t.IJ: . -~ 'CONRAtt 

~tt~ ~.~b.~$ 
.P1IESlftftT ANO 

f!MIS f.~"QF~ j~ 4.._ {m 





.~. 1'/ .. 
£ • 

• • 
a~ 4 

• • ···· Christine Todd Whitman 
M !(l Governor 

81 .. 
• .. 
• IA ... 

.. 

-
,_~; 

: Consolidated Rail Corporation 
2001 Market Street 
P.O. Box 41419 
~~lad~lphia, PA 19101-1419 

. Dear Property Owner: 
: ,:·- . . 

.. 

· J&tatc of ~£fu 'JJerse~ 
Depari:ment of Environmental Protection 

Division of Parks & Forestry 
Historic Preser\ration Office 

PO Box 404 
Trenton, NJ 0862:5-0404 

TEL: (609)292-2023 
FAX: (609)984-05.78 

January 25, 2000 

Robert ·e: 
Commissior:'Er 

.. ..... ..... ..... ..... .... .... .... ... .. I am pleased to inform you that the Pennsylvania Railroad· Harsimus Branch Embankment, · 
163_-351 Sixth Street, Jersey City, Hudson County was entered onto the New Jersey Register GfHistoric 
Places on December 29, 1999. In accordince with N.J.S.A. B:lB-15.131, listing of an area, ~ -· llllllllt .. ... ... 

· strw:;t:ure or object on the New Jersey Register of Historic Places prevents the State, a county, murucipaiity 
or any oftheii agei;icies or instrumentalities from Undertaking any project that will encrqach upon, damage 
or destroy the property listed without approval from the Commissioner of the Department 
En\.rlronmental Protection. . . 

l1PllJ The application for the Pennsylvania Juri1road Harsimus Branch Embankment was favorably 
llllJ·. received by·the S~te Review Board for Historic Sites and was subsequently .signed onto tlle, -. v 
.a Re~ister by the State Historic Preservation Officer. It will now be sent tO the National Park 
.. Department of the lnterior, Washington. D.C. to be considered for inclusion in the National Register 
.. ~-:~~~~c Pl~s. 1'te Historic Preservation o.ffice _win infom: you when we receive notification from 
.. NatioQ.al Re~1~te;r q~ce that the Pennsylvania Railroad Hars1mus Branch Embankment has been Q,...,., • ..,.,.., 

• onto the National Register. 
/ 

• • -­• • • • c: Mr. 

a--

Congratulations. 

A. 

( 

Sincerely, 

LJtw · ·~ ~·~f\u 
Do;othy P 3 'tr 
Administrator 

Railroad Coalition 
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a) aration of el Horgan City of Jersey City v. 
Conrail, USDC for DC No. 09-1900, filed 11/08/2012, ECF #94-1 
( r than Ex 2 available on USDC DC website) 

b) Mr. Horgan's it 2 is a copy of the "Memorandum of 
Unders between Conrail and the LLCs dated October 12, 
2007" 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT COLUMBIA 

) 
) 
) 
) 

V. ) 
) 

1 

CON SOLID A TED RAIL CORPORATION,) 900-CKK 
) 
) 
) 

212 MARIN BOULEY ARD, et ) 
) 

Defendant-Intervenors. ) 

DECLARATION OF DANIEL HORGAN 

L I am an attorney-at-law admitted to practice before the District 

and 

in the above-captioned matter. I this Declaration in 

to an answer to Rule 15 

the 

Plaintiffs and m this 

Declaration based on my personal 

Plaintiffs' Allegations Concerning Knowledge Facts 
...... " .. _ to the Branch 

Harsimus Branch" and the 

3. The did not even 
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18. The second map is a major subdivision from l 98K previously submitted as 

ECF 1-16, filed September 6, 2012. That map memorializes the agreement between Conrail, 

the private developers, and the Jersey City Redevelopment Agency concerning lot boundaries. 

The same segment of track from the 1985 survey appears on the 1988 subdivision map. 

19. Next, the LLCs ordered historic aerial photographs Jersey circa 

1976 and 1978, around the time Conrail took title to railroad assets. See, ECF #82, filed 

September 6, 2012. The aerial photographs, when reviewed in conjunction with the 1985 

riparian survey and 1988 subdivision map, led me to conclude that as of 1976, Conrail was 

actively running freight trains to downtown Jersey City to service industrial customers, 

including, most prominently, the Colgate-Palmolive factory. Further, the Embankment carried 

the only tracks that connected the Hudson Street Industrial Track with the nationwide rail 

network. 

20. I compared my findings with the position of Conrail (and the LLCs) presented in 

STB filings and submissions by Conrail to this Court, that the old Pennsylvania Railroad main 

line was Line Code 1420, and the Harsimus Branch was merely a spur of the main line. Among 

authority cited by Conrail was a book by Kenneth French entitled Railroads of Hoboken and 

Jersey City (Arcadia Publishing 2002), which is a book of historic photographs of railroads in 

Jersey City. One page included two photographs (previously produced at ECF #87-22) of the 

main line demolished in 1964. That is 

been abandoned in 196 l . 

the STB's finding in 

at9-IO 12. 

21. Finally, through an open public records request filed with the City in an unrelated 

matter, I obtained a copy of an Agreement dated January 14, 1983 between Conrail and a private 

developer for a downtown project. The Agreement provided for sale of Conrail assets, and 

7 
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created a purchase option for an additional parcel that corresponds to the track shown on the 

1985 riparian survey and 1988 subdivision map. (Exhibit 1: Agreement, dated January 14, 

1983). A specific provision concerning the purchase option for the segment of track appears in 

the Agreement: "Conrail hereby grants and conveys to Purchaser an Option to purchase the area 

designated on the plan attached hereto as Parcel 2 Option containing 26,040 feet 

more or 

within said Option area at the fair market value thereof.'' The LLCs' research has concluded 

Conrail never obtained abandonment authorization to this cP.<nr"""nr 

The 1985 riparian survey, the 1988 subdivision map, the 1976 and 1978 aerial 

photographs, and the I 983 Agreement are all materials not previously relied upon by any party in 

this long-standing dispute. After reviewing those materials, I concluded that there was no longer 

a good faith basis to (l) argue the Embankment was a spur (a position the LLCs have not, in fact, 

ever taken in this pending District Court matter, ECF #26), or (2) withhold the LLCs' stipulation 

of the fact the Embankment was conveyed as a line of rail in 1976 (ECF #78). Further, these 

documents provided evidence that Conrail's representations to the LLCs in 2005 that the 

Embankment was merely a spur, it either knew those statements were false or was negligent in 

its representations to the LLCs. Accordingly, when this Court instructed the parties to stipulate 

as to all undisputed facts, the LLCs consented to the finding the Embankment was conveyed as a 

in 1976 because there was no longer a good faith to say and 

my 

C. The LLCs' Memorandum of Understanding with Conrail 

23. Attached hereto as Exhibit 2 is a true and accurate copy of a Memorandum of 

Understanding between Conrail and the LLCs, dated October 12, 2007. 

8 
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24. 

pending in the Superior Court of New Jersey, Law Division, Hudson County captioned 212 

Marin Boulevard. LLC et al. v. City of Jersey City et al. The LLCs have filed a civil rights 

lawsuit against the City and several of its agents as a the civil rights defendants' 

interference with the LLCs' land use applications for development of the Embankment. The 

City has filed a third-party action against Conrail. 

25. The Memorandum of Understanding states it is contingent upon approval by the 

Board of Directors. Attached hereto as Exhibit 3 is a true and accurate copy of an e-mail sent by 

Jonathan Broder, Secretary and General Counsel for Conrail, to the principal agent for the LLCs 

Steven Hyman, on November 7, 2007. That e-mail confirms the Conrail Board adopted the 

Memorandum of Understanding. 

D. Plaintiffs' Assertions Concerning the LLCs' Bad Faith Motivation 

26. Plaintiffs have alleged in their opposition brief that the LLCs have filed their 

motion to amend their answer for improper purpose, and level the allegation that the LLCs are 

vexatious litigants that have filed improper lawsuits (so-called Strategic Lawsuits Against Public 

participation, or SLAPP) against the Plaintiffs and their attorneys. Plaintiffs have not disclosed 

that although they have accused the LLCs of filing lawsuits in bad faith, their arguments have 

been rejected by the Judges who have heard those applications. 

27. Plaintiffs and the are in involved in several lawsuits in New 

Plaintiffs' attached are true accurate 

copies of recent decisions rendered in the state court proceedings: 

a. docket number 

HUD-L-2196-1 1 This lawsuit alleges Plaintiffs' counsel has a conflict of interest 

9 
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because the interests of the three Plaintiffs are dissimilar. The complaint was 

dismissed; the Judge noted, however, that "Should the Defendants' goals or means 

of achieving those goals eventually 

potentially become problematic. 

(Exhibit 4). That decision is on appeal. 

Montange's joint representation could 

scenario remains hypothetical." 

b. In the same action, the Plaintiffs here filed a motion frivolous litigation, 

including that the conflicts lawsuit was a SLAPP suit. The trial Judge in New Jersey 

rejected that argument and denied Plaintiffs' demand for attorneys' fees. (Exhibit 5). 

Plaintiffs have cross-appealed that 

c. Hyman v. Citv of Jersey City et al., docket number A-789-10T4 The LLCs' 

managing agent obtained a decision from the New Jersey Appellate Division that the 

City wrongfully withheld documents from him under an open public records request. 

(Exhibit 6). In addition to ordering turn-over of records, the Court remanded the 

matter on August 27, 2012 for a hearing on whether select documents were 

privileged. This appellate court also found that plaintiff was entitled to his attorney 

fees in the matter. 

d. 212 Marin Boulevard. LLC v. City of Jersey Citv et al., docket number HUD-L-

4908-11 This is another open public records act case the LLCs were forced to 

bring The State found 

to 

produce to the The court awarded the attorneys' fees. (Exhibit 

e. 212 Marin Boulevard, LLC et al. v. City of Jersey City, docket number HUD-L-

4908-05 - This is civil rights lawsuit. That case been stayed since 2005 

10 
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because the parties await an outcome from the federal actions (first the STB 

proceeding, and now this case). On July 27, 2012, the trial court entered a protective 

order requiring the City to institute a litigation hold records over the City's 

strenuous objections. (Exhibit 8). A second protective order has been submitted to 

the Court. 

28. As evidenced by this disclosure, the LLCs have been forced to bring actions to 

vindicate their rights, and are not using litigation to harass the Plaintiffs. 

I am aware of the provisions of Title 28 of the United States Code, Section 17 46, and I 

declare under penalty of perjury that the foregoing is true and correct. 

Executed on: November 8, 2012 

720902.2 

Daniel Horgan, Esq. 
Bar No. 239772 

1 I 
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Exhibit# 2 

Exhibit to Declaration of Daniel E. Horgan submitted 

Motion for Leave to File Amended Pleading 
reply to Defendants-Intervenors' 

Nature of Exhibit: Memorandum of Understanding dated October 12, 2007 between 
Consolidated Rail Corporation and SLH Holding Co., LLC and the Defendants­
Intervenors LLCs 

C.A. No. 09-cv-1900 (CKK) 

Daniel E. Horgan, Esq. 
Bar No. 239772 

Eric D. McCullough, Esq. 
Admitted ~::....=:::::;...~= 

WATERS, McPHERSON, McNEILL, P.C. 
300 Lighting Way 
P.O. Box 1560 
Secaucus, New Jersey 07096 
Tel: (201) 863-4400 
Fax: (201) 863-2866 
Counsel for Intervenor-Defendants - 212 Marin 

24 7 A venue, LLC; 280 

3 

Dated: November 8, 2012 
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.... 
,, ' *• 

' .. 

MEMORANDUM OF UNDERSTANDING 

This Memorandum of Understanding ("MOU") is made this l z-Tlcay of October, 2007, 
between Consolidated Rail Corporation ("Conrail"), a Pennsylvania corporation. with its 
principal offices at Two Commerce Square. 2001 Market Street, Philadelphia. Pennsylvania 
19 J 03, SLH Holding Co., LLC ("SUtt*). having a mailing address c/o Carmine Alampi, Esq., 
One University Plaza, Suite 404, Hackensack. New Jersey 07601, and 212 Marin Boulevard, 
LLC, 247 Manila Avenue, LLC, 280 Erle Street, LLC, 317 Jersey Avenue, LLC. 354 Coles 
Street, LLC, 389 Monmouth Street. LLC. 41 S Brunswick Street. LLC and 446 Newark Avenue, 
LLC (collectively referred to as "'LLCs"). "Conrail''. "SLH'• and "LLCs'* collectively referred to 
as "Parties". 

Whereas. Conrail and SLR entered into an Agreement of Sale dated June 24, 2003, with 
respect to 6.2 acres of property ( .. Property*) in Jersey City. New Jersey, which Agreement was 
amended by letters dated September 22, 2003, May 7, 2004 and September 15> 2004 and by 
Amendment to Agreement of Sale dated October 27, 2004 (collectively referred to as 
"Agreement'*); and 

Whereas, SLH assigned its rights under the Agreement to the LLCs; and 

Whereas, on July 13. 2005 Conrail conveyed title to the Property to the LLCs; and 

Whereas. after the sale. LLCs obtained a number of approvals for development of the 
Property from local governmental authorities; arid 

Whereas, on August 9, 2007, the Surface Transportation Board ("STB") issued a decision 
finding that the Property sold to LLCs remains part of the national rail system until appropriate 
abandonment authority is obtained. 

Whereas, Conrail, SLH and the LLCs desire to maintain the benefit of the 2005 sale of 
the Property for all Parties. 

NOW. THEREFORE> Conrail, SLH and the LLCs agree, this~date of October, 2007, 
as follows: · 

l. Conrail will seek approval from the STB for abandonment of rail service over the 
Property. Conrail will decline any public use or trail use conditions and. as soon as prncticable, 
upon the effective date of the abandonment, execute any such documents as may be required to 
effectuate and/or confinn the 2005 sate of the Property. 

2. rr any governmental entity commences condemnation proceedings with respect to 
the Property Conrail will assign to LLCs its rights to defend any condemnation proceedings and 
fo receive all monies obtained either by final settlement or condemnation award or judgment 



.. •.· , . " 
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3. Conrail will cooperate with the LLCs on any necessary applications or 
reapplications with government authorities to secure all necessary approvals to develop the 
Property. 

4. The Parties agree to file timely appeals of the STB•s August 9 decision pursuant 
to 28 U.S.C. § 2321(a). 

5. Conrail agrees that if the proceedings in Docket No. HUD-L-4908·05 in the 
Superior Court of New Jersey are not dismissed, Conrail will not in that or any other proceeding 
claim that SLH's or the LLC's failure to seek relief against Conrail precludes them from seeking 
relief against Conrail in any other proceeding. 

6. The Parties agree that implementation and enforcement of the foregoing terms is 
subject to negotiation of any mutually agreeable documents as are necessary to cany out the 
tenns of this Memorandum of Understanding. and its approval by Conrail's Board of Directors. 

SLH HOLD7f':,_'~ LLC 
By: ,,a~..,.._,. __ _ 
Title: VJ.-1-e ~ b <.1L-

Date: ti(t1 12.1 2.DtA- Date: Od· 11- J.. <QQ') 

2 
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a) Declaration of Stephen Marks AB 67-1189X, executed 
June 10, 2014 

b) Steven Hyman comments on ld Design (Hoboken flood 
control proposal) dated 1/19/2014, as downloaded 2/23/2014 



BEFORE THE SURFACE TRANSPORTATION BOARD 

Consolidated Rail Corporation 
Abandonment Exemption 
In Hudson County, NJ 

) 
) AB 167 (Sub-no. 1189X) 
) 

DECLARATION OF STEPHEN MARKS 

I, Stephen Marks, declare and testify, pursuant to 28 U.S.C. 1746, as follows: 

1. I am the Municipal Manager of the City of Hoboken, New Jersey, which is a 
neighboring municipality immediately adjacent to Downtown Jersey City. 

2. I make this Declaration on the basis of my personal knowledge at the request 
of counsel for City of Jersey City, Rails to Trails Conservancy, and 
Pennsylvania Railroad Harsimus Stem Embankment Preservation Coalition 
for use in the above-captioned proceeding. 

3. The City of Hoboken sustained serious flood damage as a result of 
Hurricane Sandy. 

4. On November 18, 2013 I received an email from Joanne Buonarota, 
Secretary to Hoboken Mayor Dawn Zimmer. 

5. Ms. Buonrata forwarded an email to me which she had received from 
SHYMAN@SHYMAN.NET purporting to be Steven Hyman and having a 
mailing address of 245 East 63rd Street, Apt. 35E, New York, NY 10065. 

6. The email was entitled "6th Street Embankment" and stated: "Thanks for 
passing this info along. If you want any more details please contact me. I 
thing (sic) that there could be 60,000 lineal feet of huge stones that could be 
used to protect the water front. " 

7. Attached to the email was a 36 page document entitled "Free Stones and 
Fill.PDF" with background information on the Harsimus Stem Embankment. 

8. On or about January 23, 2014, 1V1r. Steven Hyman, whom I understand to be 
the manager of 212 Marin Boulevard LLC and other LLCs which claim 
ownership of the Harsimus or Sixth Street Embankment in Jersey City, 
attended a public meeting in Hoboken's "1V1ulti-Service Center (Community 
Center) related to the U.S. Department of Housing and Urban 
Development's ''Rebuild By Design" competition introduced himself to me. 

9. I had met Mr. Hyman many years and easily recognized him. 



10.At the community meeting, Mr. Hyman offered to donate to City of 
Hoboken the rock walls and fill comprising the Harsimus Embankment for 
use as fill and for flood protection. 

11.I informed Mr. Hyman that the City of Hoboken was not interested in use of 
the Harsimus Embankment for that purpose. 

12. I declare under penalty of perjury and in accordance with 28 U.S.C. 1746 
that the foregoing is true and correct. 

Signature: ,/t1CCJCUl 
Executed on: June 10, 2014. 
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