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REPLY OF IRONWOOD, LLC AND STEELWAY REALTY CORPORATION
TO PETITION FOR DECLARATORY ORDER

Ironwood, LLC (“Ironwood”) and Steelway Realty Corporation (“‘Steelway’) hereby
submit this Reply in opposition to the Petition for Declaratory Order (“Petition”) filed by JGB
Properties, LLC (“JGB”) on April 9, 2014. This Reply is provided pursuant to 49 C.F.R.

§ 1104.13(a) and the decision of the Surface Transportation Board (“Board” or “STB”) served on
April 28, 2014 extending the time for Replies until May 30, 2014.

In this Reply, Ironwood and Steelway show that JGB misapplies the preemption doctrine
and inappropriately seeks to use the Board as a “court of last resort” in attempting to overturn
certain New York State court decisions affirming a rail easement that crosses JGB’s property in
an industrial park in Clay, New York. JGB’s contortion of the preemption doctrine warrants a
denial of the Petition without even deciding the merits of JGB’s claims that certain spur tracks in
the industrial park are subject to Board regulation. However, should the Board decide to
evaluate such matters, Ironwood and Steelway show that the structure, length, and possible use
of the spur tracks are far more consistent with the characteristics of private track or track
excepted from the Board’s jurisdiction under 49 U.S.C. § 10906. Accordingly, the Petition

should be denied.




In support of this Reply, Ironwood and Steelway submit the attached Verified Statement
of Richard Berry, the property manager for the [ronwood and Steelway properties that are
located in the Woodard Industrial Park in Clay, New York, where the subject rail easement and
spur tracks are located (hereinafter “Berry V.S.”).

L. INTRODUCTION.
By filing its Petition, JGB seeks to involve the Board in a long-standing dispute over a

rail easement that has been the subject of multi-year litigation in the courts of New York. The

dispute arose in 2009 after JGB wrongfully ripped up existing spur track that transversed its

property in the industrial park, thereby severing a rail connection between Ironwood’s warehouse

(and other buildings) and the CSXT main line which is adjacent to the industrial park. In an |
apparent effort to override certain decisions of the New York courts confirming the validity of i
the rail easement, JGB filed this Petition asserting that the series of short and stub-ended spur
tracks located in the Woodard Industrial Park are actually common carrier rail lines subject to the
Board’s jurisdiction. Assuming JGB overcomes this high hurdle and convinces the Board to
assert its jurisdiction, it then requests that the Board authorize the adverse abandonment of the
rail line on its property to permit the property to be “developed for non-rail use and without
encumbrance.” Petition at 2. Thus, JGB seeks to use the Board’s rules and powers to effectively
extinguish a rail easement found to be valid by the courts of New York.

It is clear that JGB’s resort to the Board is nothing more than a “Hail Mary” after losing
on the merits in state court and facing orders to pay both compensatory and punitive damages
based on its unlawful conduct. The Board should reject JGB’s improper attempt to use the
Board as an appellate court of last resort for state law property disputes. The Board’s

jurisdiction does not extend to such disputes, and the Petition should be denied.



Moreover, federal preemption over rail transportation does not exist to protect vigilante
self-help efforts to interfere with state law easement rights and to prevent the possibility of rail
service to shippers located on the subject rail line. However, these are precisely the objectives
underlying JGB’s Petition.

Indeed, the status of the Sidetracks' at issue in this proceeding is irrelevant to the
question of whether an easement exists under state law. Whether or not a lawful easement exists
under state property law does not depend on the character of the railroad track upon such an
easement. Unequivocal precedent from this Board and the courts holds that real property law
issues are to be decided by the courts under state law and not by the Board.

Finally, notwithstanding JGB’s deviant motivations, it is clear that the short, stub-ended
Sidetracks within the industrial park near Syracuse, NY are not common carrier rail lines, but
rather qualify as private track or at least excepted track under 49 U.S.C. § 10906. Because the
Sidetracks are not subject to STB regulation, the Board cannot order an adverse abandonment.
IL BACKGROUND.

Since 2009, certain property owners in the Woodard Industrial Park, including Ironwood
and Steelway, have been engaged in litigation before New York state courts regarding whether
such owners are the beneficiaries of a permanent rail easement across JGB’s property. The
subject easement was created in the mid-1960’s for the express purpose of facilitating the
establishment of railroad tracks long before JGB, Ironwood, or Steelway became owners of the

relevant parcels. Real property records establish that the easement was created as a “permanent

! Ironwood and Steelway use the term “Sidetracks” in this Reply to refer to Tracks 232, 764, and
766, plus the small section of Track 230 necessary to reach Track 232. See map at page 6 of the

JGB Petition. However, the preemption and track characterization issues should equally apply to
the other similar spur tracks (Tracks 230, 757, 759, 760, and 762) shown on the map at page 6 of
the JGB Petition. Factual background regarding the Sidetracks is provided in the Berry V.S.
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right of way for a railroad spur track to be used and enjoyed in common with others.” Berry V.S.
at  22. The litigation in the courts of New York was necessitated by JGB’s removal of a portion
of the Sidetracks that crossed JGB’s property in the industrial park.

A. The Ironwood Property and the Sidetracks.

Ironwood is in the business of owning warehouse space that it then leases to various
tenants. Berry V.S. at § 1. Ironwood owns a warehouse of just over 160,000 square feet at 4530
Steelway Boulevard South in Clay, New York, which is located within the Woodard Industrial
Park. Berry V.S. at§ 1. This warehouse is served by a short, stub-ended railroad spur track or
sidetrack numbered as Track 766 on the map at page 6 of the JGB Petition. Berry V.S. at § 8.
The Ironwood warehouse is parallel to and just to the south of Track 766. Berry V.S. at 8.
Before JGB removed the track on its property (i.e. part of Track 232 on the JGB map; see
Petition at 6.), CSXT trains could access Track 766 and the Ironwood warehouse by using
Tracks 230 and 232. Berry V.S. at {6, 11, 16, and 19.

The western end of Track 766 terminates at the edge of the Ironwood warehouse, and the
eastern end of Track 766 connects to Track 232. Berry V.S. at 4 10-11. Track 766 is
approximately 1,152 feet long. Berry V.S. at § 15. Before its partial removal, Track 232 was
approximately 1,280 feet long. Berry V.S. at §15. To reach Track 232 (and, eventually, Track
766), CSXT trains would veer from the main line onto Track 230 for a very short distance.
Berry V.S. at 9 11 and 15. Therefore, the total distance from the western end of Track 766 to
the CSXT right-of-way property line is a little less than one-half mile. Berry V.S. at q 15.

The Ironwood warehouse is divided into four units, which are currently leased to entities
that use their leaseholds for distribution of various products. Berry V.S. at § 4-5. The four

tenants are: Dunk & Bright Furniture, 3PD, Dealers Supply, and Packaging Corporation of




America. Berry V.S. at 5. Due to the removal of part of Track 232 by JGB, the Ironwood
warehouse has been severed from CSXT rail service, and Ironwood has been forced to market its
property solely to potential tenants that do not need rail service. Berry V.S. at 4924 and 30. The
lack of current rail service has limited the pool of potential tenants who might be interested in the
Ironwood property. Berry V.S. at q 30.

At the time of JGB’s removal of part of Track 232 in 2009, Ironwood was in negotiations
with XPEDX, a large paper company, for leasing part of the Ironwood warehouse. Berry V.S. at
925. XPEDX required rail service for its operations. However, these negotiations broke down
after JGB removed the track and Ironwood could not guarantee to XPEDX when rail service
would be restored. Berry V.S. at §26. XPEDX eventually leased a rail-served property
elsewhere in the Woodard Industrial Park, and XPEDX currently receives boxcar service at that
location. Berry V.S. at § 26.

B. The New York State Easement Litigation.

As a consequence of JGB’s removal of the track, Ironwood and Steelway commenced an
action in August 2009 in the Supreme Court of Onondaga County, New York asserting unlawful
interference with the rail easement.” In an order issued on December 22, 2009, the Supreme
Court for the County of Onondaga decided that Ironwood and Steelway possessed “permanent”
right-of-way easements for railroad tracks and that JGB’s conduct was unlawful.> Following this
liability determination, the parties entered into a stipulated agreement to settle the issue of

damages, with Ironwood and Steelway agreeing to accept JGB’s re-installation of track as the

2 See Index No. 2009-5776, Ironwood, L.L.C. and Steelway Realty Corporation v. JGB
Properties, LLLC. The complaint was filed August 18, 2009 and is attached as Exhibit 3 to the
JGB Petition.

3 See Exhibit 1 (Supreme Court order, dated Dec. 22, 2009).
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sole measure of damages.” However, after lengthy delays in JGB’s re-installation of the tracks,
the stipulation was vacated.” Ultimately, the New York Supreme Court determined that JGB’s
conduct warranted payments to Ironwood and Steelway of both compensatory and punitive
damages.® The awarding of punitive damages was affirmed by the Appellate Division, which
stated that JGB “acted with actual malice when it removed the spur track and that its conduct
rose to the level of a wanton, willful or reckless disregard of plaintiff’s rights.””’

In mid-2013, JGB commenced a separate action in the Supreme Court for the County of
Onondaga against nine entities, including Ironwood, Steelway, CSXT, and the Town of Clay,
New York, claiming that the easement is “invalid and extinguished” for a variety of reasons, and
claiming that the Supreme Court lacked jurisdiction and its prior rulings were subject to
preemption.® JGB then filed this Petition for Declaratory Order at the Board on April 9, 2014,

Soon after filing this Petition, JGB filed a Motion for Stay of its recently-filed court case,

asserting that court action should wait until the Board acts on this Petition and the New York

Appellate Division acts on its appeal of the Supreme Court decision issued in the initial

* The stipulation was entered by the Supreme Court in Index No. 2009-5776 on May 2, 2011.

> The Supreme Court vacated the stipulation in Index No. 2009-5776 on July 17, 2013.

§ See Exhibit 2 (Supreme Court order, dated March 21, 2014). The Court’s order was based
partially on an earlier determination of the Appellate Division, Fourth Judicial Department
(dated October 5, 2012) in CA 11-02341 finding that compensatory damages were appropriate
based on interference with the rail easement.

7 See Exhibit 2 at page 4 (quoting Appellate Division, Fourth Judicial Department). After it
became clear that punitive damages would be assessed, JGB sought to dismiss the Supreme
Court action in Index No. 2009-5776, alleging, among other arguments, that the New York court
lacked subject matter jurisdiction over the rail line based on ICCTA preemption, but this effort
was rejected. See Supreme Court order (dated Jan. 21, 2014) at 10 (finding that the plaintiff’s
case is for money damages for interference with the rail easement and “[t]he nature and use of
the railway at issue in this case is secondary or incidental to the Plaintiff’s case”).

8 See JGB Properties, LLC v. Ironwood, LLC et al., Index No. 2013-3422 (filed July 30, 2013).
Ironwood and Steelway have moved to dismiss the new action by JGB as barred by principles of
res judicata and collateral estoppel, and otherwise contrary to law. See Motion to Dismiss (filed
March 7, 2014) in Index No. 2013-3422.




litilc,ration.9 The Supreme Court rejected the stay request in an order issued May 14, 2014,
finding that “JGB is seeking in State Court and before the STB to extinguish easements” and
“[t]he Court determines that it does have authority to retain jurisdiction.”'

III. FEDERAL PREEMPTION DOES NOT APPLY.

JGB argues that the state lawsuits pertaining to construction and use of common carrier
rail lines are preempted, and that the subject rail line on its property was intended to be common
carrier track. Petition at 12, 21 and 24. This argument lacks merit for several reasons. First,
JGB mischaracterizes the nature of the state court actions, which are focused on the existence
and enforceability of a rail easement and not rail line construction or operations. The former,
which deals with a real property interest, falls squarely within the jurisdiction of the state courts
and not the Board. Second, JGB has provided no support (because there is none) for its position
that a non-railroad may use preemption to authorize the tearing up existing tracks to deny rail
service to adjoining shippers, thereby frustrating rather than promoting interstate commerce.
Third, as shown in Section IV below, JGB fails to establish that the Sidetracks in the Woodard
Industrial Park qualify as common carrier lines that are subject to the Board’s jurisdiction, or that

this Board should order an adverse abandonment of Sidetracks.

A. The Validity of an Easement Must Be Determined By State Courts, Not the
Board.

It is evident that JGB’s real objective is to prevent rail service over the easement to
adjoining land owners, such as Ironwood, so that it can redevelop its property for a different
purpose. JGB does not really care whether the tracks are common carriage or not; JGB simply is

searching for some method by which to extinguish the rail easement. JGB ignores the fact that

? See JGB Motion for Stay (filed April 18, 2014) in Index No. 2013-3422.
1% See Exhibit 3 (Supreme Court order, dated May 14, 2014).
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whether the tracks are common carriage, excepted track, or private track has no bearing on the
jurisdiction of New York state courts to determine the extent of the underlying property interest.

Matters involving whether and to what extent a property interest exists are governed
entirely by state law, and no preemption exists."' Even a cursory glance at the authority granted
to the Board by Congress reveals that the Board has no role to play in determining whether an
easement or a property right exists. Congress has stated that the Board has “exclusive”
jurisdiction over “transportation by rail carriers” and the “construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial, team, switching, or side tracks, or facilities.”
49 U.S.C. § 10501(b). Notably, Congress said nothing about property rights that make the
existence of railroad tracks possible. Indeed, such property rights arise under and are governed
entirely by state law.

JGB fails to recognize that whether or not a party has a property right under state law is a
distinct issue from whether authorization exists from the Board to construct a common carrier

rail line on that property, operate common carrier rail service on that property, or engage in any

other regulated rail activity. The Board made this distinction clear just a few months ago: |

Whether a party has regulatory authority to acquire a line, or
operate it, or both, is distinct from the question of whether it
obtained the necessary state law property interest or contractual
right to exercise that Board-granted authority. The observation
that V&S operated on the Line or even received the regulatory
authority to operate on the Line does not resolve the question of

' In a recent dispute about the extent of a rail easement, the Board declined to institute a
declaratory order proceeding, finding that “the size and extent of a railroad easement is a matter
of state property law and best addressed by state courts.” Allegheny Valley Railroad Company —
Petition for Declaratory Order — William Fiore, STB Docket No. 35388, slip op. at 3 (served
April 25,2011). In another recent case, the Norfolk Southern Railway Company contended that
ICCTA preemption barred a plaintiff landowner’s breach of easement covenant claim. PCS ;
Phosphate Company, Inc. v. Norfolk Southern Corp., 559 F.3d 212, 215 (4th Cir. 2009). The |
court disagreed, finding the easement covenant to be a “voluntary agreement” that, by definition,
does not unreasonably interfere with rail operations or warrant preemption. Id. at 221.

9 |




whether it obtained the necessary state law property or contractual
rights. This is a question of state law and is precisely the issue
being addressed in the district court.

V&S Railway, LLC — Petition for Declaratory Order — Railroad Operations in Hutchinson, Kan.,

STB Docket No. 35459, slip op. at 5 (served Jan. 14, 2014)."

Even if the Sidetracks are common carrier rail lines (which they are not as shown in
Section I'V below), there is still no cause for preemption. Any common carrier railroad
constructing or operating on a new common carrier rail line needs to do two separate tasks:
obtain Board authorization and obtain the necessary property rights. The two tasks are distinct,
and obtaining one does not eliminate the need to obtain the other. V&S, slip op. at 5 (served Jan.
14, 2014). Both steps are equally necessary, since grants of authority from the Board are

“permissive only.” V&S Railway, LLC — Petition for Declaratory Order — Railroad Operations

in Hutchinson, Kan., STB Docket No. 35459, slip op. at 6 (served July 12, 2012). To exercise

any authority granted by the Board, a railroad must separately “obtain[] the necessary rights

under state property and/or contract law to initiate the proposed rail operations on the line.” Id.

12 §ee also City of Milwaukie — Petition for Declaratory Order, STB Docket No. 35625, slip op.
at 3 (served March 25, 2013) (“Before we can reach the preemption issue presented here,
however, it is appropriate for a state or municipal court to resolve the parties’ property law
dispute relating to Oregon’s appropriation law. The court may also resolve the preemption issue
in the first instance, by applying existing Board and court precedent.”); New Orleans & Gulf
Coast Railway Company v. Barrois, 2006 U.S. Dist. Lexis 65740 at *36 (E.D. La., Sept. 14,
2006) (“[TThe language of the ICCTA provides no indication that Congress intended a statue
governing railroads to preempt the fundamental rights granted by state property law. Section
10501(b) relates to the construction and operation of railroad lines and their economic
regulation; despite the broad application of ICCTA preemption, the plain language of § 10501(b)
does not substantially subsume state property law.”); Allied Erecting & Dismantling, Inc. and
Allied Industrial Development Corp. — Petition for Declaratory Order — Rail Easements in
Mahoning County, Ohio, STB Docket No. 35316, slip op. at 11 (n. 59) (served Dec. 20, 2013)
(“To the extent Allied asks the Board to determine whether Ohio Central has any state law
property rights associated with those tracks, we defer to the state court to answer that question.”).
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As such, the entire premise of JGB’s Petition, i.e. that the existence of common carrier tracks
inevitably results in preemption of all state court action, is false.

In determining the validity of the rail easement at issue in the Woodard Industrial Park,
the New York state courts have only applied state property laws, which clearly fall within the
traditional state police power and are not preempted. There is no evidence that Congress
intended to preempt the states’ traditional power to determine property rights and protect those

state law property rights when they are infringed. CSX Transportation, Inc. v. Georgia Public

Service Commission, 944 F.Supp. 1573, 1582 (N.D. Ga. 1996) (citation omitted) (“the
overriding principle which should guide any preemption analysis is whether Congress intended
to preempt state law”).

Where, as here, a generally applicable state law exists, there is a presumption against

preemption and JGB bears the burden of establishing that preemption is warranted. New Orleans

& Gulf Coast Railway Company v. Barrois, 533 F.3d 321, 334 (5th Cir. 2008) (citations

omitted).” The failure of Congress to expressly state that ICCTA preempts state property law

means that Congress intended no such preemption. Dakota, Minnesota & Eastern Railroad

Corporation v. South Dakota, 236 F.Supp.2d 989, 1012 (D.S.D. 2002), affirmed in part and

vacated in part on other grounds, 362 F.3d 512 (8th Cir. 2004) (preemption of a basic state power

would be expressly provided by Congress). The Second Circuit has stated that “states and towns

»14 and there is

may exercise traditional police powers over the development of railroad property,
little that is more fundamental to the police power than protection of a person’s property interest.

As such, the New York State courts have properly undertaken to resolve the easement dispute.

13 See also Franks Investment Company LLC v. Union Pacific Railroad Company, 593 F.3d 404,
407 (5th Cir. 2010) (there is a presumption against preemption in areas of law traditionally
reserved for the states, such as property law).

4 Green Mountain Railroad Corporation v. State of Vermont, 404 F.3d 638, 643 (2nd Cir. 2005).
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JGB’s thinly-veiled attempt to involve the Board in a state court easement dispute must
be rejected.

B. The New York State Court Actions Do Not Involve Rail Line Construction or
Operations and Are Not Preempted.

JGB emphasizes that the Board’s jurisdiction over rail transportation is “exclusive.”
Petition at 11-12. While the Board’s jurisdiction admittedly is broad, it does not cover every
issue that may touch upon railroad tracks in any fashion. The Board’s exclusive jurisdiction
preempts “two broad types of state regulation.”15 First, preemption bars “permitting or
preclearance requirements that...could be used to deny a railroad the right to conduct rail
operations or proceed with activities the Board has authorized.”'® Second, preemption bars
attempts to regulate matters that are reserved to the Board, such as construction, operation, and
abandonment of rail lines."” Additionally, preemption can bar state actions on an “as applied
basis” if the state actions “would have the effect of unreasonably burdening or interfering with
rail transportation.”'®

Obviously, the first type of preemption does not exist here, because New York state law
is not being used to prevent rail operations. Indeed, it is precisely the opposite, since Ironwood,
Steelway and other property owners desire to exercise state law to preserve the possibility of rail

service. Similarly, the second type of preemption does not apply because the state of New York

is not attempting to regulate construction, operation, or abandonment of rail lines. Rather, the

15 Norfolk Southern Railway Company — Petition for Declaratory Order, STB Docket No. 35701,
slip op. at 3 (served Nov. 4, 2013).

1614,

1714,

'81d. State action is also preempted where a private party cannot comply with both state and
federal law, or where the state law stands as an obstacle to the accomplishment of Congressional
purposes. Buddy and Holley Hatcher — Petition for Declaratory Order, STB Docket No. 35581,
slip op. at 5 (served Sept. 21, 2012).
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New York courts have only attempted to determine the validity of an easement under state
property law.

JGB tries to assert that the New York state court proceedings have addressed “use” of the
tracks and “re-construction” of the tracks. Petition at 20 (“All State Law Actions Aimed at the
Construction and Use...Are...Preempted”). See also Petition at 24. Of course, JGB does not
point to any state court order that requires construction or use of the tracks, because there is
none."” In other words, there is no improper state action for the Board to preempt. Cf. Guild v.

Kansas City Southern Railway Company, 2013 U.S. App. Lexis 18730 at *10-12 (5th Cir., Sept.

9, 2013) (finding no preemption of state law negligence claim asserting damage to spur track
where purpose of the state law “is not to manage or govern rail transportation”).

Even if the New York easement dispute could somehow be construed to require re-
construction of railroad tracks (for which there is no evidence whatsoever), preemption does not

apply because JGB is not a common carrier. See New York & Atlantic Railway Company v.

STB, 635 F.3d 66, 71-72 (2nd Cir. 2011) (preemption does not apply to construction of a rail-

related facility by an entity that is not a Board-authorized common carrier). See also Suffolk &

Southern Rail Road LLC — Lease and Operation Exemption — Sills Road Realty, LLC, STB

Docket No. 35036, slip op. at 4 (served Aug. 27, 2008).
Preemption also has never been used to shield vigilante removal of railroad tracks in
order to prevent rail service to adjoining landowners. Obviously, preemption is not meant to

reward unlawful behavior in this manner. Cf. Medtronic, Inc. v. Lohr, 518 U.S. 470, 487 (1996)

¥ Tronwood, Steelway, and JGB did enter into a voluntary stipulated settlement agreement on
May 2, 2011 whereby JGB voluntarily agreed to re-install the tracks that it had illegally
removed. This agreement was entered by the Supreme Court, County of Onondaga in Index No.
2009-5776. This stipulated settlement was later vacated by that same Court, at the request of
Ironwood and Steelway, on July 17, 2013 in Index No. 2009-5776. Therefore, no such
stipulation currently exists.
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(“It is, to say the least, difficult to believe that Congress would, without comment, remove all
means of judicial recourse for those injured by illegal conduct, and it would take language much
plainer...to convince us that Congress intended that result.”) (internal quotation and citation

omitted). Cf. Emerson v. Kansas City Southern Railway, 503 F.3d 1126, 1132 (10th Cir. 2007)

(“If the [Interstate Commerce Act] preempts a claim stemming from improperly dumped railroad
ties, it is not a stretch to say that the Railroad could dispose of a dilapidated engine in the middle
of Main Street.”).

Accordingly, if preemption were applied to insulate JGB’s actions in this way, it would

create perverse incentives of the worst kind. See, e.g., Emerson 503 F.3d at 1132 (criticizing a

preemption claim that had “no obvious limit, and if adopted would lead to absurd results™).

C. Preemption Exists to Protect Interstate Commerce, Not Defeat It.

JGB’s attempted use of preemption to validate the denial of rail service to shippers turns
the preemption doctrine on its head. The Board has stated that “[t]he purpose of federal
preemption... is to prevent a patchwork of local and state regulation from unreasonably

interfering with interstate commerce.” Borough of Riverdale — Petition for Declaratory Order,

STB Docket No. 35299, slip op. at 2 (served Aug. 5, 2010) (citation omitted). See also Suffolk

& Southern, STB Docket No. 35036, slip op. at 3 (served Aug. 27, 2008) (“preemption...does
not prevent state and local governments from...exercising their police powers in a manner that is
non-discriminatory and does not unreasonably interfere with interstate commerce”).

Here, JGB seeks to use preemption to overturn the New York court decisions and to
prevent the possibility of rail service to [ronwood’s tenants. However, JGB’s analysis is

seriously flawed because the contested state law must cause interference with rail operations for

ICCTA preemption to be applied. Island Park, LLC v. CSX Transportation, 559 F.3d 96, 104

(2nd Cir. 2009) (“although ICCTA’s pre-emption language is unquestionably broad, it does not
14




categorically sweep up all state regulation that touches upon railroads — interference with rail

transportation must always be demonstrated”); City of Milwaukie, STB Docket No. 35625, slip

op. at 4 (Stating that § 10501(b) only “prevent[s] states or localities from intruding into matters
that are directly regulated by the Board...[and also] from imposing requirements that, by their
nature, could be used to deny a railroad the right to conduct rail operations or proceed with

activities the Board has authorized.”).?

The preemption decisions cited by JGB do not warrant a different result. Those decisions

show that preemption was invoked because state law interfered with rail operations. See, e.g.,

Norfolk Southern, STB Docket No. 35701, slip op. at 4 (subjecting NS to nuisance lawsuits

under state law for normal rail operations would “significantly hinder NSR’s ability to function

as a rail carrier”); Green Mountain Railroad, 404 F.3d at 643-644 (state law preempted because

its application would mean “the railroad is restrained from development until a permit is

issued”); New England Transrail, LLC d/b/a Wilmington & Woburn Terminal Railway —

Construction, Acquisition and Operation Exemption — In Wilmington and Woburn, MA, STB

Docket No. 34797, slip op. at 13-14 (served July 10, 2007) (storage, loading, baling, and
wrapping of solid waste and C&D debris is integrally related to transportation and, therefore,
entitled to federal preemption of state law).

In contrast to the proper application of preemption of state laws that interfere with
interstate commerce, JGB seeks to use preemption to prevent the possibility of rail service to
Ironwood and others because it now prefers that its property be “productively utilized and

developed for non-rail use.” Petition at 2. Such an interpretation of ICCTA is novel to say the

20 gee also Borough of Riverdale — Petition for Declaratory Order — The New York Susquehanna

and Western Railway Corporation, STB Docket No. 33466, slip op. at 6 (served Sept. 10, 1999)
(“state or local regulation is permissible where it does not interfere with interstate rail
operations”).
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least and would establish an extremely dangerous precedent if endorsed by the Board.
Preemption does not (and should not) exist to exonerate the removal of rail tracks by private
citizens who desire to develop their easement-burdened property in a manner that is inconsistent
with the provision of rail service to adjoining land owners. JGB’s Petition should be denied.

IV. EVEN IF THE BOARD CONSIDERS THE MERITS OF THE PETITION, A
DECLARATORY ORDER PROCEEDING IS NOT NECESSARY.

As demonstrated above, the Board can and should deny JGB’s Petition without even
addressing whether the Sidetracks in the Woodard Industrial Park are common carrier track
subject to the Board’s jurisdiction. Nevertheless, if the Board decides to address the merits of
such an argument, the Board should still deny JGB’s request to institute a proceeding because the
Board has previously determined that short, stub-ended spur tracks are not common catrier rail
lines when they are operated by a railroad with adjacent common carrier lines. As it has in other
clear-cut situations, the Board can answer the question put forth while simultaneously declining

to institute a declaratory order proceeding. See, e.g., H&M International Transportation, Inc. —

Petition for Declaratory Order, STB Docket No. 34277, slip op. at 2 (served Nov. 12, 2003).

A, The Sidetracks Are Not Common Carrier Rail Lines, But Rather Qualify As
Private or Excepted Track.

Ironwood and Steelway agree that the Board has jurisdiction over rail tracks used to
provide common carrier service, and over certain spur, industrial, team, switching or side tracks
that qualify as “excepted” track under 49 U.S.C. § 10906. Although excepted track is subject to
STB jurisdiction, such track may be constructed, operated, or abandoned without STB approval.

49 U.S.C. § 10906. The Board does not have jurisdiction over private track. Suffolk & Southern

Rail Road LLC — Lease and Operation Exemption — Sills Road Realty, LLC, STB Docket No.

35036, slip op. at 1 (n. 1) (served Nov. 16, 2007).
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1. The Sidetracks Could be Private Tracks.

JGB contends that the Sidetracks cannot be private track because the intent was for the
tracks to be “used in common with others” while rail service on private track can only be
“performed solely on behalf of one company.” Petition at 17-18. However, JGB only focuses
on cases favorable to its position and ignores cases to the contrary. While Ironwood and
Steelway agree that certain Board precedent states that private track usually is established to
serve a single shipper,®! other preqedent shows that private track can be used by multiple
shippers under certain circumstances.

For example, private track was found to exist where the track seﬁed three shippers and

was owned by a local city government. Trojan Scrap Iron Corporation v. Boston & Maine

Railroad, 270 ICC 727 (1948) (describing 2850-foot long private track owned by City of Troy
and used by three shippers). In another case, the Cincinnati, New Orleans and Texas Pacific
Railway (“CNOTP”) sought an abandonment exemption in order to allow sale of the line to

shipper Franklin Industries. The Cincinnati, New Orleans and Texas Pacific Railway Company

— Abandonment Exemption — in Roane County, TN, STB Docket No. AB-290 (Sub-No. 236X)

(served Dec. 2, 2005). After the abandonment, it was proposed that CNOTP would continue to
serve Franklin on the now-private track. A second shipper, Horsehead Corporation, was also
served by CNOTP on the line, and negotiations were ongoing regarding how CNOTP would
serve Horsehead after abandonment. The Board refused the abandonment exemption until
CNOTP and Franklin reached an agreement with Horsehead regarding how Horsehead would be
served after the abandonment. Thus, the Board implied that both Horsehead and Franklin would

be served via the private track.

! See, e.g., B. Wills, C.P.A.. Inc. — Petition for Declaratory Order, STB Docket No. 34013, slip
op. at 2 (served Oct. 3, 2001).
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In yet another case, the Board stated that track at or near the Port of Sacramento in

Docket No. 34252 was either § 10906 track or private track. See Ohio Valley Railroad Company

— Acquisition and Operation Exemption — Harwood Properties, Inc., STB Docket No. 34486, slip
op. at 5 (served Feb. 23, 2005). In Docket No. 34252, the Board had made clear that multiple

shippers were served from the Sacramento track. Union Pacific Railroad Company — Operation

Exemption — In Yolo County, CA, STB Docket No. 34252, slip op. at 2, 3, and 5 (served Dec. 5,

2002). All of these cases demonstrate that rail service to more than one shipper does not
disqualify track as being private track as JGB contends.

Furthermore, JGB’s contention that the Sidetracks were always intended to be used in
common carrier service is directly contradicted by a “Private Sidetrack Agreement” negotiated
recently between CSXT and Ironwood for maintenance and use of Tracks 232 and 766. This
Agreement, dated February 29, 2012 and negotiated prior to JGB’s assertion of preemption in the
New York courts or its Petition, demonstrates that these parties believed that the Sidetracks
covered by such agreement qualified as private track. See Exhibit 4. The Agreement expressly
refers to Sidetracks 232 and 766 as private track: “The purpose of this Agreement is to detail the
provisions of the maintenance and use of Private Sidetrack No. 232, 766 and a portion of Track
764 for the tender and receipt of rail freight traffic for the account of industry.” See Exhibit 4 at
Art. 1.1. The Agreement also defines the “private sidetracks™ as consisting “of the track
structure (rails, ties and fastenings), ballast, grading, drainage structure, turnout, bumping post
and other appurtenances (hereinafter, collectively, the “Sidetrack™)....” Id. Further, in clarifying
the obligations of the rail carrier, Article 7.3 of the Agreement states: “any obligations of
Railroad as a common or contract carrier or as a bailee shall not begin until it has coupled its

locomotive to the loaded railcar and departed the Sidetrack.” These provisions make clear that at
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least Ironwood and CSXT believed that the Sidetracks qualified as private track and they

certainly did not intend for rail operations over the Sidetracks to qualify as common carrier

: 2
SGI‘VICG.2

2. If the Sidetracks Are Not Private Track, They Clearly Qualify As
Excepted Track Under 49 U.S.C. § 10906.

JGB claims that the Sidetracks cannot be excepted track under 49 U.S.C. § 10906
because they were allegedly “created and established by a non-railroad with the design and intent
that [they] be used as...common carrier rail line[s].” Petition at 15. JGB has provided no
evidence of the alleged “intent” surrounding the construction of the Sidetracks. Indeed, JGB
never discloses who built the Sidetracks, and if the builder is unknown, then how can that
builder’s intent be divined? JGB nonetheless contends that its position is supported by certain
Board decisions which supposedly show that the Sidetracks are not excepted track under
§ 10906, based on the establishment and use of the track. Petition at 15-16. This contention is
erroneous, as shown below.

a. The Sidetrack Operations Are Only Ancillary to CSXT Service
Opver Its Adjacent Main Line.

Board decisions set forth the factors used to determine the status of rail track. In this
regard, the use of the rail line is a significant factor that has been widely used to determine the
character of rail track. Union Pacific, STB Docket No. 34252, slip op. at 3 (served Dec. 5, 2002)
(“Whether a track segment is excepted from our licensing authority by section 10906 or,

alternatively, fully subject to the rail licensing provisions of the statute is determined by

2 Another Private Sidetrack Agreement negotiated between Conrail and Pioneer Warehouse and
Distribution, dated October 5, 1987, similarly evidences that the rail operator and business
owners believed the Sidetracks to be private track (See Private Sidetrack Agreement attached as
Exhibit 6 to the JGB Petition for Declaratory Order).
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examining the intended use of the track.”).”> Track that is operated in a manner that is only
“ancillary” to a rail carrier’s authorized common carrier line-haul service qualifies as excepted
10906 track. Id. at 4.

There is no evidence in this proceeding that anyone other than CSXT and its
predecessors-in-interest (Conrail, New York Central, etc.) have operated on the Sidetracks, a
point conceded by JGB. Petition at 6 and 14; Betak V.S. at 3-4. Further, CSXT is (and its
predecessors were) the owner and operator of the adjacent mainline track. Thus, any operations
on the Sidetracks have only been (and would continue to be) “ancillary” to CSXT’s already-
authorized operations on the adjacent mainline. It makes no difference that the Sidetracks may
not be owned by CSXT. Excepted track can be owned by a shipper or another non-railroad, as
the Board has oftefl found.**

b. The Sidetracks Qualify As Excepted Track Under the Board’s
Fact-Based Standards.

The Board has also applied multiple factors to determine if track is excepted from

regulation under 49 U.S.C. § 10906.2° In general, the Board has found track to be excepted if the

23 See also United Transportation Union — Illinois Legislative Board v. STB, 183 F.3d 606, 613
(7th Cir. 1999); United Transportation Union — Illinois Legislative Board v. STB, 169 F.3d 474,
479 (7th Cir. 1999); Effingham Railroad Company — Petition for Declaratory Order —
Construction at Effingham. IL., STB Docket No. 41986, slip op. at 4 (served Sept. 18, 1998)
(“Effingham I17).

2 See, e. g., The New York City Economic Development Corporation — Petition for Declaratory
Order, STB Docket No. 34429, slip op. at 7 (served July 15, 2004) (shipper owned track will be
excepted as to operations by Conrail, CSXT, and NS) (“NYCEDC"); Effingham II, STB Docket
No. 41986, slip op. at 1 and 5 (Conrail operations on Agracel-owned track were excepted);
Union Pacific, STB Docket No. 34252, slip op. at 1 and 4-5 (served Dec. 5, 2002) (Port track is
excepted as to UP operations on it).

23 The test for what constitutes excepted track under § 10906 has been described in cases such as
Battaglia Distributing Co., Inc. v. Burlington Northern Railroad Co., STB Docket No. 32058,
slip op. at 3 (served June 27, 1997).
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track is (i) short in length® or stub-ended”’ or ends at the shipper’s facility?®; (ii) does not invade
the territory of another railroad;” (iii) used merely for drop-off or pick-up service that is
ancillary to the carrier’s common carrier service;”° (iv) used on an “as needed” basis, rather than
for regularly scheduled service;*' (v) not maintained by the common carrier;*? and (vi) used for
Jow volumes of traffic,”> among other factors. Here, the Sidetracks qualify as excepted track

because they satisfy all of these standards:

26 The Board has found that § 10906 applies to tracks of greater length than the Sidetracks at
issue here. See, e.g., Indiana Rail Road Company — Petition for Declaratory Order, STB Docket
No. 35181, slip op. at 1-2 (April 15, 2009) (5 miles); NYCEDC, STB Docket No. 34429, slip op.
at 7 (served July 15, 2004) (just under 1.3 miles)

27 See, e. g., Grand Trunk Western Railroad Incorporated — Petition for Declaratory Order — Spur,
Industrial, Team, Switching or Side Tracks in Detroit, MI, STB Docket No. 33601, slip op. at 2
(served July 30, 1998) (“collection of short, stub-ended tracks” found to be excepted); Transco
Railway Products Inc. — Acquisition and Operation Exemption — D&W Railroad LLC, STB
Docket No. 35688, slip op. at 2-3 (served March 4, 2013) (“a series of approximately 24 parallel,
stub-ended track segments, the longest of which is about 1 mile in length” were found to be
excepted tracks).

28 See. e.g., NYCEDC, STB Docket No. 34429, slip op. at 7 (served July 15, 2004) (tracks
ending at shipper facility found to be excepted track).

%% See Big Stone-Grant Industrial Development and Transportation, L.L.C. — Construction
Exemption — Ortonville, MN and Big Stone City, SD, ICC Docket No. 32645, 1995 ICC Lexis
254 (served Sept. 26, 1995) (new track designed to provide competitive rail service to an
industrial park is common carrier track).

30 See Texas Central Business Lines Corporation — Operation Exemption — MidTexas
International Center, STB Docket No. 33997, slip op. at 3 (n. 4) (served Sept. 20, 2002)
(referring to court decision where “pickup and delivery service inside a port facility was deemed
excepted switching when performed by a line-haul carrier ancillary to its already authorized
common carrier line-haul service”). See also Union Pacific, STB Docket No. 34252, slip op. at 4
(served Dec. 5, 2002).

31 See ParkSierra Corp. — Lease and Operation Exemption — Southern Pacific Transportation
Company, STB Docket No. 34126, slip op. at 6 (served Dec. 26, 2001).

32’ NYCEDC, STB Docket No. 34429, slip op. at 7 (served July 15, 2004).

33 Battaglia, STB Docket No. 32058, slip op. at 3 (served June 27, 1997).
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(i) The Sidetracks Are Short in Length, Are Stub-Ended, and End at the Shipper’s
Facility.

The Sidetracks are less than one-half mile in length and are stub-ended. See Berry V.S.
at 7 10 and 15. The Sidetracks also do not extend beyond the end of the shipper facilities. See

Berry V.S. at§ 10. These factors show the Sidetracks are akin to excepted track.

(ii) The Sidetracks Were Not Built to Invade the Territory of Another Railroad.

No railroad other than CSXT and its predecessors-in-interest has served the Ironwood
Property or the other nearby warehouses along Tracks 230, 232, 764, and 766. See Berry V.S. at
99 18-19. With no other railroad available to serve the businesses in the Woodard Industrial
Park, clearly the Sidetracks were not built to invade the territory of another railroad.

(iii) The Sidetracks Would Be Used Only For Pickup and Drop-off Service That is

Ancillary to Service on Carrier’s Mainline Track.

The Sidetracks would be used for dropping off and picking up rail cars from the
warehouses. See Ex. 4 at Art. 7.1 (showing that CSXT will use the Sidetracks for “delivery,
placement and removal of railcars”) (2012 Sidetrack Agreement). Further, as noted above,
CSXT’s operations over the Sidetracks are “ancillary” to its adjacent mainline operations. See
Berry V.S. at 9 6, 11, 16, and 19. See also Ex. 4 at Art. 7.3 (showing that CSXT will have no
contract or common carrier obligation until it has “departed the Sidetrack’) (2012 Sidetrack

Agreement).

(iv) The Sidetracks Would Be Used On An As-Needed Basis.
Currently, no service can occur on Tracks 232, 764, and 766 due to JGB’s removal of
part of Track 232. However, it is anticipated that any future use would be similar to service that

is currently taking place on other sidetracks in the industrial park. Specifically, nearby tracks
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(230, 757,759, 760, and 762) are currently being used to serve warehouses similar to the
warehouses along Tracks 764 and 766. As far as [ronwood knows, there is no regularly

scheduled service occurring on Tracks 230, 757, 759, 760, and 762. See Berry V.S. at  20.

(v) The Sidetracks Are Maintained By Ironwood and Not CSXT.

The Sidetracks that serve the Ironwood warehouse are not maintained by a common
carrier railroad, i.e. CSXT. Rather, track maintenance is Ironwood’s responsibility. See Berry
V.S. at § 16. As noted above, maintenance of track by a shipper is another indicia that the

Sidetracks are not common carrier lines.

(vi) The Sidetracks Are Used For a Modest Volume of Traffic.

The Sidetracks cannot handle unit trains or large numbers of cars at once. Instead, they
handle modest numbers of boxcars on an as-needed basis. See Berry V.S. at ] 15 and 33. The
modest level of traffic suggests that the Sidetracks are excepted track.

B. JGB’s Other Assertions Regarding the Character of the Sidetracks Lack

Merit.

JGB also contends that the Sidetracks cannot be excepted track because they would be
available to all shippers in the warehouse district (Petition at 12-13), but JGB ignores Board
precedent establishing that § 10906 track can serve multiple shippers.**

JGB claims that the design of the Sidetracks shows that they are common carrier rail lines

(see, e.g., Petition at 6 and 14-15). However, as shown immediately above, a collection of very

34 See, e.g., Grand Trunk Western, STB Docket No. 33601, slip op. at 2; Union Pacific, STB
Docket No. 34252, slip op. at 1-2; Effingham II, STB Docket No. 41986, slip op. at 5.
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short, stub-ended tracks in a warehouse district have routinely been found to constitute excepted
spur, switching, and side tracks, rather than regulated lines of railroad.*

In support of its view that the Sidetracks are not excepted, JGB relies heavily upon the
Effingham case and its progeny (see, e.g., Petition at 15-16), but those decisions are inapposite.
In Effingham and cases like it, a shortline railroad operates on a small segment of track
(sometimes industrial or plant track) and that small segment constitutes its entire rail operation.
In these cases, the track at issue is not “ancillary” to the shortline railroad’s operations on other,
adjacent track because the short track segment is the shortline’s entire rail line. See, e.g.,
Effingham [I, slip op. at 5. Hence, the scenario is inapplicable to the Sidetracks. See also Rock

River Railroad, Inc. — Acquisition and Operation Exemption — Rail Lines of Renew Energy,

LLC, STB Docket No. 35016, slip op. at 2 (served May 10, 2007) (plant tracks would be
common carrier tracks because they constituted the new operator’s “entire line of railroad”). The
Effingham scenario is qualitatively different from CSXT’s ancillary operations on the Sidetracks
in the Woodard Industrial Park.

Finally, despite JGB’s claim to the contrary, the lack of evidence regarding regulatory
approval for the Sidetracks actually supports the view that they are not common carrier rail lines.

See, e.g., Raritan Central Railway, L.L.C. — Operation Exemption — Heller Industrial Parks, Inc.,

STB Docket No. 34514, slip op. at 4 (served June 25, 2004) (“a 1970s construction date,

combined with petitioners’ failure to establish that either Lehigh or Conrail ever sought

3% See, e.g., Grand Trunk Western, STB Docket No. 33601, slip op. at 2 (finding that § 10906
applies to “a collection of short, stub-ended tracks used to switch cars to and from local
businesses”); Transco, STB Docket No. 35688, slip op. at 2-3 (“a series of approximately 24
parallel, stub-ended track segments, the longest of which is about 1 mile in length” were found to
be excepted tracks). See also Port City Properties v. Union Pacific Railroad Company, 518 F.3d
1186, 1189 (10th Cir. 2008) (determining that tracks in industrial park serving several businesses
are excepted).
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regulatory approval...for the construction or operation of these tracks, undermines petitioners’
claim that these tracks are railroad lines”).
V. OTHER RELIEF REQUESTED BY JGB SHOULD BE DENIED.

A. The Board Should Reject JGB’s De Facto Abandonment Assertion.

JGB reveals its true objectives at the end of its Petition where it asks the Board to order
that a de facto abandonment has occurred. Petition at 25-30. Such an order would allow JGB to
achieve through the Board what it has thus far been unable to achieve in the New York courts,
i.e. an order effectively extinguishing the rail easement across its property. JGB’s request must
be denied for several reasons.

First, as demonstrated above, the Sidetracks are not common carrier rail lines and, thus,

the Board has no authority to order an adverse abandonment. JGB asserts that Modern Handcraft

supports the claim of “de facto abandonment,” but this assertion must fail. In Modern Handcraft,

there was no disagreement regarding whether the relevant track was common carrier track. The
parties all accepted that the track was common carrier and the ICC found that common carrier

status was preventing state law condemnation. See, e.g., Modern Handcraft, Inc. —

Abandonment in Jackson County, MO, 363 ICC 969, 971-972 (1981).

Second, JGB asserts that an adverse abandonment is warranted because rail service on the
Sidetracks is not viable because: (1) boxcars are becoming obsolete due to broader freight
marketplace changes; (2) the warehouse design is incompatible with modern railroads; (3) the
Sidetracks are in poor condition; and (4) the curvature of Track 232 is too great. Petition at 6-8
and 25-29. None of these assertions withstands scrutiny as shown immediately below.

» There are tens of thousands of boxcars in serviée throughout the United States. Just

two months ago, GATX spent $340 million to purchase 18,500 boxcars from GE Capital

Rail Services, a very clear indication that one of the largest railcar lessors in the United
States finds value in boxcar transportation. See Exhibit 5 (March 24, 2014 press release).
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More significantly, CSXT is currently providing boxcar transportation to the Rotondo
Warehouse on Tracks 759 and 760. See Berry V.S. at § 33.

» Regarding the warehouse design, Ironwood’s witness, Mr. Berry, spoke with Mr.
Rotondo in January of this year about the boxcar service received at the Rotondo
Warehouse on Tracks 759 and 760. See Berry V.S. at § 33. The Rotondo Warehouse is
similar to the building on the Ironwood property, as are numerous other warehouses in
the Woodard Industrial Park that are currently receiving rail boxcar service. See Berry
V.S. at § 32. Ironwood’s owner, the Litoff family, owns other similar warehouse
properties in DeWitt, New York and the Dallas area, and these other warehouses are also
receiving boxcar transportation service. See Berry V.S. at 9 34-35.

* As to the condition of the tracks, the Sidetracks can be refurbished as necessary to
facilitate rail service. At this time, there is no point to refurbishing the Sidetracks
because JGB is blocking all efforts to re-establish the connection to CSXT. See Berry
V.S. at 9 27-29.

» The curvature of Track 232 can be addressed, as the parties have done in the past. See
Exhibit 4 at Art. 7.6 (2012 Sidetrack Agreement). In any event, at least one source states
that a common four-axle diesel locomotive can take a curve up to 20 degrees when
coupled to other rolling stock. See Exhibit 6 (Trains magazine article, dated May 1,
2006). See also Union Pacific Railroad Company v. California Public Utilities
Commission, 346 F.3d 851, 859 (9th Cir. 2003) (referring to mainline track curves of 14
and 16 degrees in some mountainous areas).

Accordingly, there is no justification whatsoever for the Board to order an abandonment

of the Sidetracks. Furthermore, JGB’s own actions and the years of ongoing litigation in New
York indicate that, if there were ever a proceeding where the Board should require strict
adherence to the abandonment application filing and notice requirements, this is such a case.
Summary approval of an abandonment of the Sidetracks at issue would be highly prejudicial and
sanction JGB’s malicious conduct in tearing up the tracks. Thus, JGB’s request for a waiver of

the abandonment application requirements must be denied.

B. This is Not a “Show Cause” Proceeding and JGB Has Failed To Meet Its
Burden of Proof.

By asking the Board to treat this case as a “show cause” proceeding, JGB attempts to

reverse the applicable burden of proof. Petition at 2. However, as the petitioning party seeking a
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declaratory order, JGB clearly has the burden. See, 5 U.S.C. § 556(d) (proponent of petition for

declaratory order has burden of proof). Union Pacific Railroad Company — Petition for

Declaratory Order, STB Docket No. 35504, slip op. at 4 (served Dec. 12, 2011) (“UP will bear

the burden of proof because it is the party seeking the declaratory order.”). As demonstrated

herein, JGB has sought to turn the preemption doctrine on its head, has misconstrued Board
precedent regarding the status of rail track, and seeks to extinguish a legitimate rail easemen