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Preliminary Statement 

The Town of Brookhaven respectfully makes this submission to update the Board 

concerning: (1) recently uncovered serious threats by the Brookhaven Rail Terminal (BR T) to the 

"Sole Source Aquifers" (the only Federally and New York State protected source of drinking 

water on Long Island) which lies only 20-30 feet below the BRT parties' current level of 

excavation, sand mining, and removal of screened material from the BRT site; and (2) the 

Federal Court's recent and intervening issuance of a Temporary Restraining Order against the 

BRT parties, and in favor ofthe Town, enjoining and prohibiting the BRT parties from 

conducting any further excavation, re-grading and related activities at the site. 

Additionally, the Town respectfully writes to correct several serious and material 

misstatements of fact and law which BRT has made in its April3, 2014 Reply to the Town's 

submission to this Board. 1 

I. Update Concerning Threats to the "Sole Source Aquifers" and the Federal Court's 
Intervening Issuance of a Temporary Restraining Order Against BRT 

As the Board is aware, the principal complaint of the Town against BR T is that it is 

conducting an illegal sand mining operation on the 93 acre "expansion" lot, is excavating deep 

into the ground (as much as 50 feet), is illegally "screening" the excavated native soil onsite to 

prepare it for resale, and is illegally removing the native screened soil by the ton and selling to 

various third parties, all without environmental review or approval or permits or compliance with 

law. Since March 12, 2014, there has been in place a lawful "Stop Work Order" issued under 

authorities ofN.Y. Town Law and Brookhaven Town Code § 16-8 (Exhibit A hereto). The Stop 

1 To the extent permission from the Board is required for the Town to correct these serious 
misstatements of fact, the Town hereby respectfully requests permission to do so. As shown below, the 
misstatements of fact in BRT's Reply are so pervasive, and go to the very heart of the issues presented, 
that they warrant full exposure and explanation before the Board. 



Work Order is explicitly 

limited to prohibiting non-railroad activities at the site, all of which were illegally undertaken by 

BRT in the complete absence of authority, and all of which are explicitly and by definition not 

subject to federal railroad preemption. Id. ("Please be advised that you are directed to stop work 

[including, but not limited to, construction, cutting and removing trees, excavating, and 

removing excavated materials] regarding any matter not pertaining to railroad construction") 

(emphasis supplied). BRT has not sought either from this Board or from any Court any 

preliminary injunction to lift the Stop Work Order. 

The Town has previously notified this Board that it was filing a lawsuit against BRT and 

others in State Court to address matters over which this Board does not possess jurisdiction, i.e. 

enforcement of the "So Ordered" Stipulation of Settlement from a prior lawsuit, to prevent and 

redress the illegal excavation and construction of non-railroad uses on the BRT property 

(including "manufacturing" and other clearly non-railroad uses), and to redress violations of non

reempted State and local laws. By stipulation of the parties to that lawsuit, the Town's State 

Court lawsuit was removed to federal court and now bears the caption Town of Brookhaven v. 

Sills Road Realty LLC, Brookhaven Rail LLC f/k/a U S Rail New York LLC, Brookhaven 

Terminal Operations LLC, Oakland Transportation Holdings LLC, Sills Expressway Associates, 

Watral Brothers, Inc., and Pratt Brothers, Inc., U.S. District Court, E.D.N.Y. Case No. 

14-CV-02286 (LDW, AKT). 

On May 12, 2014, United States District Court Judge Leonard D. Wexler granted the 

Town an interim Temporary Restraining Order enjoining and prohibiting BRT and the remaining 
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defendants therein from undertaking any activities to excavate, screen, grade, or remove any 

native sands and vegitation from the subject property. Exhibit B. In addition, the Court 

scheduled an evidentiary hearing upon the Town's Preliminary Injunction Motion, which hearing 

is currently scheduled to commence on May 16, 2014. Id. 

A copy ofthe Town's submissions in support of the Preliminary Injunction Motion, with 

select exhibits, is appended as Exhibit C (initial papers), Exhibit D (supplemental papers), and 

Exhiibt E (rebuttal and reply papers). As shown in those papers, the Town has retained the 

services oftwo expert consultants, Geologist Stephanie 0. Davis, CPG and Engineer Ritu Modi, 

P.E., ofFPM Group Engineering. The results of their findings are contained in their 

accompanying declarations (see Davis and Mody Declarations attached to Exhibit C and Exhibit 

E). As set forth in those Declarations, the egregiously unlawful and environmentally destructive 

conduct ofBRT which the Town presently seeks to enjoin, and which the Federal Court has now 

temporarily restained, is of a virtually unprecedented magnitude on Long Island. It is resulting in 

an irreversible environmental "insult" and environmental harm which, if not immediately 

restrained, will result in permanent and incalculable impacts to Long Island's "Sole Source 

Aquifers" (the only and both Federally and New York State protected source of drinking water on 

Long Island) which lie directly below BRT's current and threatened level of excavation, sand 

mining, and removal of native soil. Indeed, as explained in the accompanying expert 

declarations and reports, BRT's current and threatened activities would result in devastating and 

illegal mining activities to within 10-20 feet ofthe water table. As the Town demonstrated to the 

Federal Court, unless these activities are immediately ceased, these activities will cause 

unprecedented and irreversible environmental harm and damage to the Town, to the Carman's 
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River Watershed, to the general public, and to other nearby sensitive and environmentally 

protected areas such as the vulnerable and legally protected "Long Island's Central Suffolk Pines 

Barrens", and to other nearby environmentally vulnerable and sensitive areas. 

As further detailed in those supporting Declarations, under the guise and legal pretext of 

constructing a mere "ancillary spur" track extension from the 28 Acre Parcel onto the adjoining 

93 Acre Parcel site, BRT has already excavated a vast swath ofthe 93 Acre Parcel with 

tremendous and unapproved excavation activities deep below grade, which is not only blatantly 

illegal and unapproved, but which is being undertaken at grade levels which are below and are 

wholly inconsistent with the mere laying of tracks and incidental construction. Indeed, as 

documented therein, the current BRT excavation is to a level of 50 feet above "mean sea level" 

("MSL"), which is fully 50 feet lower than the 100 foot MSL grade at which the Long Island 

Railroad track which currently serves the trackage located on the 28 Acre Parcel runs and at 

which level the tracks will enter the proposed 93 Acre Parcel rail facility. Further, in reality, 

BR T has no tenants or current building plans for the site, and is effectively constructing a 

"Subterranean Railway" (assuming it actually is intended to be a railroad facility at all rather than 

merely an illegal "sand mine") . 

The Board should also be aware that BR T has essentially admitted that it is removing 

large quantities of native soil from the site, and is selling it to numerous third parties. 

Specifically, in unsuccessfully opposing the issuance of the Temporary Restraining Order based 

upon BRT's false claim that it is not "sand-mining" the site (i.e., removing and selling virgin 

native sand material for sale to third parties), BRT submitted the Declaration of its CPO, Dennis 

K. Miller, wherein he alleges and brazenly admits that an injunction will cause financial harm to 

00133590-3 4 



BRT's numerous "sand customers" and to its profitable "sand business" (Exhibit F, Miller Decl. 

dated May 7, 2014, 28-31). 

II. Correction of Misstatements of Fact in BRT's April3, 2014 Reply 

Additionally, we respectfully bring to the Board's attention several serious misstatements 

of fact contained in BRT's April3, 2014 Reply to this Board. 

1. BRT falsely claims the Town is preventing BRT's environmental review. 

In a galling misrepresentation, BRT contends in its Reply to this Board that the Town's 

mere insistence that environmental and regulatory review and approval be conducted before BRT 

continues to unilaterally strip the land bare and dig deep into the ground and engage in a sand 

mining operation, somehow prevents BR T from conducting an environmental assessment. The 

allegation is completely fabricated and unsupported by any genuine assertion of fact, strains 

reality, and is utterly specious. 

2. BRT falsely claims the Stop Work Order violates federal preemption. 

BRT's contention that the Stop Work Order ("SWO") issued by the Town inspector 

violates federal preemption principles is specious and contrary to the express scope and wording 

ofthe SWO itself. As quoted above, the SWO specifically prohibits BRT from engaging in any 

activity which is "not pertaining to railroad construction". Exhibit A hereto, Stop Work 

Order ("Please be advised that you are directed to stop work [including, but not limited to, 

construction, cutting and removing trees, excavating and removing excavated materials J 

regarding any matter not pertaining to railroad construction."). The Stop Work Order 

expressly does not extend to any construction which is federally preempted. BRT's contention 

that the Order potentially extends to all of its activities on the property is nothing more than a 
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further smokescreen to conceal its illegal non-railroad activities from this Board, and yet further 

indicative of BR T' s sheer lack of candor to this Board. 

3. BRT falsely claims there are insufficient "changed circumstances" 
to warrant the reopening of this proceeding. 

Perhaps most remarkably, in purporting to contend that the Town does not adequately set 

forth "changed circumstances," BRT resorts to simply ignoring (and at times downplaying) its 

admitted noncompliance with the Environmental Conditions, and its admitted extensive 

construction, activities, and uses even on Parcel A which are completely contrary to the plan and 

uses allowed by the Board. BR T thus ignores the fact that its as yet uncompleted construction on 

Parcel A bears no resemblance to the site plan reviewed by this Board in this proceeding, which 

plan was incorporated and attached to the Stipulation of Settlement, and which itself was 

expressly incorporated into the Environmental Conditions imposed by this Board. See 

Environmental Conditions, attaching Stipulation of Settlement and its attached site Plan. 

BRT's false and incredible denial that no "changed circumstances" can be discerned from 

its addition of more buildings and structures on Parcel A than allowed by the Board, its use of 

that Parcel for altogether different purposes and uses than the limited one-way delivery of 

aggregate approved by this Board, and its activities on Parcel A connected to its "expansion" 

onto Parcels B and C, is irrational, at best, and highly misleading, at worst. By its own account, 

"construction on Parcel A is not yet fully completed'' (BRT's Reply at p. 19). That is, the 

construction reviewed and approved by this Board has not yet even been implemented, and yet 

the plan has been so drastically changed and altered to the point where it makes a sheer mockery 

of this Board's serious review and approval of the former plan in this proceeding. 
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Moreover, BRT's false assertion that its authority to add a "spur" without this Board's 

approval prevents this Board from addressing BRT's overt violation of the Environmental 

Conditions and the actual plan approved by this Board, even before the construction on the 

approved plan is completed, if accepted, would mean that this Board possesses no authority to 

enforce its limited approvals of particular plans or its imposition of express Environmental 

Conditions. According to BR T' s tortured position, the "spur" exception, even if it applied 

(which it does not), would then render virtually all reviews and approvals by this Board a 

meaningless process, because as soon as any approval is granted and deliveries by track 

commence, the applicant could simply disregard the entire approval process and simply label its 

completely different plans and activities a "spur". 

Additionally, BRT's Reply admits that its new and different construction and activities on 

Parcel A are integral to and a part of its activities on Parcels Band C (BRT's Reply, p. 9). 

Moreover, in 2012, BRT (through its landlord and partial owner Sills Road Realty, LLC): (a) 

specifically agreed that the procedures and limitations contained in the Stipulation of Settlement 

which was adopted and imposed by this Board as Environmental Conditions to its 2010 approval, 

would govern the expansion into Parcels B and C; (b) agreed that buffers in accordance with the 

Stipulation would apply; and (c) agreed that reporting and specified building code provisions 

would be adhered to, and that its non-compliance with the Stipulation regarding the 28 acre site 

(insufficient buffers and other violations) would be corrected. See Exhibit G, Sills Road Realty, 

LLC Letter dated April 30, 2012 (misdated on its cover page as April 25, 2012) (see especially 

under heading "Stipulation o(Settlement and STB Approval", where BRT directly "confirm[edj 

the understandings reached at the meeting" with the Town, wherein it "agreed:' that "All plans 
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for the construction of the BRT will comply with the environmental mitigation measures set forth 

in the STB Approval", and "As we agreed, the Stipulation establishes the local building and 

other requirements that construction of the BRT must adhere to and a procedure for Bowne to 

certify to the Town compliance with those requirements. We agreed to follow the procedures set 

forth in the Stipulation"). Indeed, it is well settled that "voluntary agreements" with a rail carrier 

are not subject to federal preemption, and are fully enforceable. Township of Woodbridge v. 

Consolidated Rail Corp., 2000 WL 1771044, at *3 (S.T.B. December 1, 2000); Pejepscot Indus. 

Park, Inc. v. Me. Cent. R.R. Co., 297 F.Supp.2d 326, 332-33 (D.Me. 2003); PCS Phosphate Co., 

Inc. v. Norfolk Southern Corp., 559 F.3d 212 (4th Cir. 2009). 

With respect to the illegal sand mining, screening and removal of environmentally 

protected soil, BRT incredibly contends that its massive excavation and removal of native soil is 

supposedly mere "grading", and asks this Board to accept its flatly incredible claim on its mere 

"say so" alone. However, BRT's Reply makes no effort to substantiate this contention, because 

no justification exists, and instead mentions in a footnote on page 9 of its Reply that it will file a 

new declaratory judgment proceeding. However, the significantly changed overall plan and 

activities on all three Parcels, including the new grading plan purporting to connect the three 

Parcels, manifestly constitutes a further substantial "change in circumstances." See Expert 

Declarations included in Exhibits C and E. 

In fact, Environmental Condition No.3 imposed by this Board in the 2010 Decision 

specifically required BRT to "develop and implement a spill prevention, control, and 

countermeasures plan (SPCC Plan) to ensure protection of the Nassau-Suffolk Sole Source 

Aquifer in the event of an accidental spill" and further mandated that such plan "shall be 
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developed in accordance with Article 12 of the Suffolk County Sanitary Code and 

EPA regulations at 40 C.F.R. § 112. 7". Significantly, no such plan has been prepared, or 

possibly could be prepared, in compliance with the specified environmental regulations, 

especially where, as here, BRT's overall and changed plan for Parcels A, B, and Cis to severely 

imperil and endanger the Sole Source Aquifers. 

4. BRT falsely claims that "expansion of BRT's operations and 
customer base is well within the scope of the 2010 Decision" 

BR T falsely alleges in its Reply that "expansion of BR T's operations and customer base is 

well within the scope of the 2010 Decision" (BRT's Reply at p. 17). This is directly contrary to 

this Board's September 7, 2010 Decision (2010 WL 3513386, "2010 Decision"). The 2010 

Decision was careful to assess the impact of the proposed rail based on its limited scope, limited 

purpose, and limited impacts. See 2010 Decision, 2010 WL 3513386 at *1 ("The purpose o(the 

proposed construction is to enable US Rail to serve the BRT as a common carrier and to deliver 

up to 500,000 tons of aggregate annually from sources in upstate New York to Sills Road Realty, 

LLC'); at *2 ("The Board's Section of Environmental Analysis (SEA) has conducted an 

environmental review o(the proposal"); at *3 ("After considering the entire record, including 

both the transportation aspects of the petition and the environmental issues, we will grant the 

requested construction exemption as discussed below, subject to the environmental mitigation 

measures recommended in the Final EA and one additional condition"); at *7 ("In short, in 

reaching our decision here, we have taken into account the potential environmental impacts 

associated with this construction proposal by fully considering the Draft EA, Final EA, and the 

entire environmental record, including all of the comments received''); at *7 in Conclusion 
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section ("It is Ordered: ... 2. Under 49 USC§ 10502, the Board exempts the construction and 

operation o(the above-described line and related rail facilities from the prior approval 

requirements of 49 USC§ 10901, subject to the environmental mitigation measures set forth in 

the Appendix to this decision") (emphasis supplied). 

5. BRT falsely claims that its construction management firm Gannett Fleming 
prepared an environmental review "for delivery to the Town". 

Only after the Town Attorney on February 20, 2014 wrote to BRT indicating that BRT's 

operations and excavations are completely illegal, and indicating that the Town would enforce its 

rights (which it did a few weeks later when it filed its application to this Board and filed the 

lawsuit against BRT which is now pending in Federal Court, did BRT at the end of February or 

early March 2014 provide the Town with a document prepared by Gannett Fleming dated 

February 2014. The Gannett Fleming firm is apparently BRT's construction manager. That 

amorphous "Environmental Review" document, a copy of which the Town has already submitted 

to this Board in its supplemental submission dated April 3, 2014, conspicuously does not 

describe the proposed project! What it does do is primarily review the 2010 report prepared by 

this Board's Section of Environmental Analysis in connection with this proceeding, to conclude 

that various state and federal agencies are likely to object, express concerns, or require approvals 

for BRT's current plans.2 Contrary to BRT's contention in its Reply (at p. 19), the Gannett 

2 Even Gannett Fleming, in its report, admits that environmental approvals are likely necessary 
for the expansion, including: 

Surface and Ground Water (pp. 3-4): "groundwater is estimated to be 70.5 feet on 
average, with a water table minimum depth at 67.5 feet and maximum at 73.5 feet". "Based on 
development of the Brookhaven Rail Terminal, EPA is likely to raise concerns regarding 
stormwater detention/retention and the need for Spill Prevention Control and Countermeasure 
plans for on-site fuel storage, if the site is developed, to minimize potential effects to the sole 
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Fleming report was not created "for delivery to the Town", it was in fact not even provided to the 

Town until after the Town Attorney issued a letter indicating that the Town was intent on 

obtaining regulatory and judicial redress for BRT's illegal activities. The report also does not 

claim that any Town official was consulted in its preparation. Whatever BRT hoped to gain by 

having its construction company prepare a report which does not describe its actual changed 

plan, the report clearly was not done for the Town as now claimed by BRT. 

Further, as we pointed out in our April3, 2014 submission to this Board, the February 

2014 Gannett Fleming report contains a picture of a plan on its cover which confirms that BR T' s 

actual and changed plans for Parcels A, B, and C include what can only be genuinely described 

as distinctly non-railroad activities, which are irrefutably not subject to federal preemption, and 

which are irrefutably subject to state and local environmental, zoning, and other regulation, 

including with respect to the planned 400,000 square foot "Manufacturing and Warehousing 

Building", a "Propane Transfer Station" and several other new buildings or structures which 

appear ofBRT's newly changed plans. 

source [Long Island] aquifer". 

Air Quality (p. 4): "Based on the development ofthe Brookhaven Rail [T]erminal, 
general conformity analysis of ozone and PM2.5 emissions may be required if the site is 
developed." 

Cultural Resources (pp. 7-8): Suffolk County Poor Farm (a 200 acre site) is immediately 
adjacent to the Eastern boundary of the site, and the Suffolk County Almshouse House is 2,500 
feet East from that boundary and is listed on the National Register of Historic Places. "To 
minimize potential effects to cultural resources, future use of the site should consider retaining a 
vegetative buffer along the eastern boundary of the site to avoid effect to the historic agricultural 
context and setting of these historic resources." 

Transportation (pp. 10-11): "Additional analysis of transportation effects, including site 
trip generation, would likely be required to ensure the local transportation network could 
accommodate traffic generated by future development and operation of the site". 
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Conclusion 

It is respectfully requested that the Board re-open STB F.D. No. 35141, and that the 

Board grant new declaratory and injunctive orders to address the urgent matters set forth in the 

Town's March 12, 2014 submission and those set forth above ((whether upon the re-opened 

proceeding or a new proceeding). 

Dated: May 15, 2014 

Of counsel: 
Robert M. Calica 
Judah Serfaty 
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ROSENBERG CALICA & IRNEY LLP 

By: ____ ~~~--~~---------
R9:6ert . Calica 

Attorneys for Town of Brookhaven 
100 Garden City Plaza, Suite 408 
Garden City, New York 11530 
(516) 747-7400 
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CERTIFICATE OF SERVICE 

 

STATE OF NEW YORK ) 

    ) ss.: 

COUNTY OF NASSAU ) 

 

 I, JUDAH SERFATY, hereby certify that on the 19th day of May, 2014, I caused to be 

served the within  SUBMISSION OF TOWN OF BROOKHAVEN WITH UPDATE TO 

BOARD AND CORRECTING MISSTATEMENTS OF FACT MADE BY 

BROOKHAVEN RAIL TERMINAL upon the attorneys/parties by Emailing same to their email 

addresses and by electronically filing same with the Surface Transportation Board: 

 

TO: Vanessa L. Miller, Esq. 

 Foley & Lardner LLP 

 Attorneys for U S Rail Corporation & Brookhaven Rail Terminal 

 One Detroit Center 

500 Woodwood Ave, Suite 2700 

Detroit, MI  48226 

VMiller@foley.com 

 

 

Yonaton Aronoff, Esq. 

Foley & Lardner LLP 

Attorneys for U S Rail Corporation & Brookhaven Rail Terminal 

90 Park Avenue, 37
th
 Floor 

New York, NY 10016 

YAronoff@foley.com 

 

 

 

Dated: May 19, 2014 

 

      _______________________________ 

      JUDAH SERFATY 

 

 



EXHIBIT A 



Town of Brookhaven 
Long Island 

Attorney's Office 

STOP WORK ORDER 
Subject Premises/Property: SCTM# 0200-663.00-03.00-029.001 Sills 
Expressway Associates 

Please be advised that you are 
directed to stop work [including, but 
not limited to, construction, cutting 
and removing trees, excavating and 
removing excavated materials] 
regarding any matter not pertaining to 
railroad construction. 

Investigator: _8=--../.:_J b_+h_t.._t. ___ Shield: <If r 3o Date: 3 J t2Jlol &of' 

DO NOT REMOVE THIS PLACARD 

Department of Law 
One Independence Hill• Farmingville • NY 11738 • Phone (631) 451-6500 • Fax (631) 698-4489 • Fax (631) 451-6505 

www.brookbaven.org 
Litigation papers are NOT to be served by FAX except by express prior writtea permission 
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Doreen Salera-Calabrese 

From: 
Sent: 
To: 
Cc: 
Subject: 

Rob Calica 
Tuesday, May 13, 2014 11:21 AM 
Judah Serfaty; George Kordas; Edward M. Ross 
Doreen Salera-Calabrese 
FW: Activity in Case 2:14-cv-02286-LDW-AKT Town of Brookhaven 
v. Sills Road Realty LLC et al Show Cause Hearing 

From: ecf bounces@nyed.uscourts.gov [mailto:ecf bounces@nyed.uscourts.gov] 
Sent: Tuesday, May 13, 2014 10:04 AM 
To: nobody@nyed.uscourts.gov 
Subject: Activity in case 2:14-cv-02286-LDW-AKTTown of Brookhaven v. Sills Road Realty LLC et al Show cause 
Hearing 

This is an automatic e-mail message generated by the CMIECF system. Please DO NOT RESPOND to 
this e-mail because the mail box is unattended. 
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits 
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of 
all documents f"IIed electronically, if receipt is required by law or directed by the mer. PACER access fees 
apply to all other users. To avoid later charges, download a copy of each document during this f'll'st 
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not 
apply. 

U.S. District Court 

Eastern District of New York 

Notice of Electronic Filing 

The following transaction was entered on 5/13/2014 at 10:03 AM EDT and filed on 5/13/2014 
Case Name: Town of Brookhaven v. Sills Road Realty LLC et al 
Case Number: 2:14-cv-02286-LDW-AKT 
Filer: 
Document Number: 36 

Docket Text: 
Minute Entry for proceedings held before Judge Leonard D. Wexler: Preliminary Injunction 
Hearing held on 5/13/2014. Plaintiff(s) represented by Robert M. Calica, Esq., George Kordas, 
Esq. and Annette Eaderesto, Esq. Defendant(s) represented by Yonaton Aronoff, Esq., David 
T. Ralston, Jr., Esq. and Vanessa L. Miller, Esq. Arguments heard regarding Plaintiffs request 
for a Temporary Restraining Order (TRO). Plaintiffs request for a Temporary Restraining Order 
is hereby GRANTED. Preliminary Injunction Hearing is hereby set for 5/16/2014 at 11 :00 AM in 

1 



Courtroom 940 before Judge Leonard D. Wexler. Proceedings concluded.(Court Reporter 
Perry Auerbach.) (Russo, Eric) 

2:14-cv-02286-LDW-AKT Notice has been electronically mailed to: 

Robert M. Calica rcalica@rcblaw.com 

Judah Serfaty jserfaty@rcblaw.com 

Yonaton Aronoff yaronoff@foley.com 

2:14-cv-02286-LDW-AKT Notice will not be electronically mailed to: 

The following document(s) are associated with this transaction: 

Document description:Main Document 
Original f"IIename:n/a 
Electronic document Stamp: 
[STAMP NYEDStamp_ID=875559751 [Date=S/13/2014] [FileNumber=8740900-0] 
[dbffbbb0ac6a1762f821d9d16bl2578f648a1254d77f7496f0125acbe4718997a629b 
be84db0e90e99bf6955c40b3b7 ef217240f9958e6cdadec7f753el42d6a ]] 
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Case 2:14-cv-02286-LDW-AKT Document 36 Filed 05/13/14 Page 1 of 1 PageiD #: 915 

CIVIL CAUSE FOR PRELIMINARY INJUNCTION BEARING 

BBI"'RB: Honorable Leonard D. Wexler 
May 12, 2014 DATE: 

TIMB: 10:15 to 11:15 (1 Hr.) 

DOCICBT: 14-CV-2286 (LDW) (AKT) 
TITLE: Town of Brookhaven v. Sill Road Realty, LLC, et al 

APPBARARCI:S: 
• Plaintiff(s) represented by: 

• Robart II. C.lica, Bag. 
• George ltordas, Bsq. 
• Annett. Badarasto, Bsq. 

• Defendant(s) represented by: 
• Yonaton Aronoff, Bsq. 
• David T. Ralston. Jr .• Rag. 
• Vanessa L. ~ller, Bsq. 

• Court Reporter: Parry .Auerbach 

• Courtroom Deputy: Eric L. Russo 

~ Case called. 

~ Arguments heard regarding Plaintiff's request for a 
Temporary Restraining Order (TRO) . 

Plaintiff's request for a Temporary Restraining Order is 
hereby GRANTED. 

Preliminary Injunction Hearing is hereby set for May 16, 
2014 at 11:00 AM. 

Proceedings concluded. 
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Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 1 of 56 PageiD #: 170 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---------------------------------------------------------------)( 

TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC t7k/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS EJ{PRESSWAY ASSOCIATES, 
WA TRAL BROTHERS, INC., and PRATT 
BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------)( 

Case No. 14-CV-02286 
(LDW,AKT) 

ORDER TO SHOW CAUSE FOR 
PRELIMINARY INJUNCTION 
AND TEMPORARY 
RESTRAINING ORDER 

Upon the annexed Declarations ofBrookhaven Town Attorney, Annette Eaderesto, Esq., 

dated April24, 2014, the Declarations of Stephanie 0. Davis, CPG, and Ritu Mody, P.E. ofFPM 

Group each dated April24, 2014, upon the Amended Complaint of the Town of Brookhaven 

dated April9, 2014 filed in the New York Supreme Court, County of Suffolk (Suffolk County 

Clerk's index no. 2014-061613), and removed to this Court on April9, 2014, it is 

ORDERED, that the above named defendants or their counsel show cause before Hon. 

Leonard D. Wexler, United States District Judge, on April_, 2014 at _:_.m., at Room_ of 

the United States District Court for the Eastern District of New York, at the Courthouse located 

at 944 Federal Plaza, Central Islip, New York, 11722, why an Order should not be granted 

pursuant to Fed. R. Civ. P. 65, enjoining and restraining defendants (collectively, the 

"Brookhaven Railroad Terminal Defendants'' or "Defendants") from continuing to undertake any 

and all further actions and activities to excavate, screen, grade, and remove native sand and 

vegetation from a 93 acre site located to the East of the 28 acre local railway yard facility owned 
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Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 2 of 56 PageiD #: 171 

or operated by one or more of the Brookhaven Railroad Terminal Defendants at 205 Sills Road, 

Yaphank, New York (the "Brookhaven Railroad Terminal"), during the pendency of this action 

and pending further Order of the Court; and it is further 

ORDERED, that sufficient reason having been shown therefor, that pending the hearing 

of the Town's application for a preliminary injunction, and pending further Order of the Court, 

pursuant to Fed. R. Civ. P. 65, the Defendants, their employees, agents, successors and assigns, 

and anyone acting under their respective control or in concert with them, be, and they hereby are, 

temporarily enjoined and restrained from undertaking any further actions or activities to 

excavate, screen, grade, or remove native sand and vegetation from the Brookhaven Railroad 

Terminal; and it is further 

ORDERED, that service of a copy of this Order via ECF upon Foley & Lardner LLP, 

attorneys for all defendants (other than for defendant Sills Expressway Associates), at 

yaronoff@foley.com, and upon Farrell Fritz, LLP, attorneys for defendant Sills Expressway 

Associates, at pcurry@farrellfritz.com, on or before_ o'clock on April_, 2014 shall be 

deemed good and sufficient service hereof. 

Dated: Central Islip, New York 
April_, 2014 
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ENTER: 

U.S. District Court Judge 
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UNITED STATES DISTRICf COURT 
EASTERN DISTRICT OF NEW YORK 

---------------------------------------------------------------)( 

TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC f/k/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS E){PRESSW A Y ASSOCIATES, 
WATRALBROTHERS, INC., and PRATT 
BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------)( 

Case No. 14-CV -02286 
(LDW,AKT) 

DECLARATION IN SUPPORT 
OF TOWN OF BROOKHAVEN'S 
MOTION FOR PRELIMINARY 
INJUNCTION PURSUANT TO 
RULE 65 OF THE FED R. CIV. P. 

ANNETTE EADERESTO, an attorney duly admitted to practice law before the Courts 

of the State ofNew York. declares pursuant to 28 U.S.C. §1746 under penalty of perjury as 

follows: 

Parties and Relief Sought 

1. I am the Town Attorney of the Town of Brookhaven ("Town"), a New York 

municipal corporation, appointed by its Town Board, and a Public Officer. As the Town 

Attorney, I am the Town's Chief Legal Officer, and serve as legal counsel to the Town 

Supervisor (Hon. Edward Romaine, to whom I report directly), his Deputies, the Members of the 

Town Board, the Commissioners of the Town's Departments, and other Town officials and 

representatives, as appropriate. Thus, as further detailed below, I have personal knowledge 

concerning the matters set forth in this Declaration which is submitted in support of the Town's 

motion pursuant to FRCP 65 for a preliminary injunction (including a temporary restraining 

order) against defendants who, under the demonstrably false pretext of constructing a 93 acre 

{00131119-1} 



I 
Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 4 of 56 PageiD #: 173 

railway "spur" on environmentally vulnerable lands, are actually operating and conducting an 

illegal sand mining, tree-clearing, dumping, and related unlawful and environmentally 

destructive construction activities on newly acquired property adjacent to their 28 acre local 

railway yard facility located at 205 Sills Road, Yaphank, New York known as the "Brookhaven 

Rail Terminaf' (herein, "BRT'')1
• 

2. As documented below, the BRT Defendants purport to, but are in no manner 

currently constructing a bona fide "railway facility" at the 93 acre site (the "93 Acre Parcel") 

which adjoins their previously constructed and operating 28 acre rail facility (the "28 Acre 

Parcel"). The 28 Acre Parcel facility, wholly unlike the current 93 Acre Parcel expansion, was 

specifically licensed and authorized (as required) by the United States Surface Transportation 

Board ("STB") and is further subjected by the Town to rigorous environmental, Building Code 

and fire protection ordinance standards as set forth in prior rulings of the STB and in a prior 

Stipulation of Settlement "so ordered" by this Court in a related action entitled "Sills Road 

Realty LLC v. U S Rail Cotporation, et seq .. the Town of Brookhaven", CV 07-4584 (TCP) 

(ETB) [the "Prior Action"]. 

3. Rather, under the pretext of constructing an "ancillary spur" to the licensed, 

regulated and permitted 28 Acre Parcel facility, the BRT Defendants, which recently acquired 

the undeveloped, formerly heavily wooded, and environmentally sensitive 93 Acre Parcel: (a) 

have totally clear-cut much of 93 acres of vegetation; (b) have already excavated a significant 

portion of the 93 Acre Parcel site by a level of 50 feet or more below the original grade; (c) are 

illegally (and unnecessarily for any bona fide railway construction purpose) "screening" the 

1 As used herein, the term "BRT" refers to the owners and operators of the rail tenninal, i.e. Sills Road 
Realty LLC, Brookhaven Rail LLC flk/a US Rail New York LLC, Brookhaven Tenninal Operations 
LLC, Oakland Transportation Holdings LLC, and Sills Expressway Associates, and includes all 
defendants with regard to excavation and construction activities (collectively, the "BRT Defendants"). 
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mined material on site in violation of DEC and Town Code; (d) are trucking away hundreds of 

thousands of cubic yards of screened native sand from the site; and (e) are selling it to third 

parties so as to earn millions of dollars of fees as a result of palpably illegal and environmentally 

destructive "sand mining" activities. 

4. Simply stated, excavating. removing, screening on site, and then selling screened 

sand from a site is not remotely "building a railroatf', much less a "spur". The Court is 

respectfully directed to a shocking comparison of the pre-construction aerial photograph annexed 

as Exhibit A, and the series of recently taken aerial photographs reflecting the current condition 

of the site collectively attached as Exhibit B2
• 

5. As set forth in the accompanying Declarations of the Town's expert consultants, 

Geologist Stephanie 0. Davis, CPG and Engineer Ritu Modi, P.E., of FPM Group Engineering, 

the egregiously unlawful and environmentally destructive conduct of the BRT Defendants which 

the Town's present motion seeks to enjoin is of a virtually unprecedented magnitude on Long 

Island. It is resulting in an irreversible environmental "insulf' and environmental harm which, if 

not immediately restrained by this Court, will result in permanent and incalculable impacts to 

Long Island's "Sole Source Aquifer" (the only and both Federally and New York State protected 

source of drinking water on Long Island) which lies only 20-30 feet below the BRT defendants' 

current level excavation, sand mining, and removal of screened material. Further, unless these 

activities are immediately enjoined, these activities will cause unprecedented and irreversible 

environmental harm and damage to the Carman's River Watershed as well as to other nearby 

sensitive and environmentally protected areas such as the vulnerable and legally protected "Long 

2Attached as Exhibit B-1 is an overlay prepared by the Town's Engineering Consultants, FPM Group 
showing the location of the proposed new BRT trackage over the still vegetated, and as yet unexcavated 
areas of the site (taken from Google Earth in September 2013). Much of the already cleared area has been 
extensively excavated further by BRT since then. 
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Island's Central Pines Barrens Area", and other nearby environmentally vulnerable and sensitive 

locales. 

6. As documented below, BRT, which in 2010 obtained strictly limited and 

environmentally conditioned approvals from the STB (and from this Court) to construct a limited 

18.000 foot industrial rail line upon the 28 Acre Parcel site connecting to the tracks of the Long 

Island Rail Road ("LIRR"), has now unlawfully acted to "expand'' its limited approved facility 

from the approved 28 Acre Parcel site so as to include an adjacent 93 acre site, as well as vastly 

increased proposed trackage, and plans to construct and operate over 1.2 million square feet of 

proposed warehousing, manufacturing, and shipping facilities, the vast majority or all of which 

directly violate those strictly limited approvals and which pose imminent and serious danger to 

the health, safety and welfare of the public, the environment and the Long Island water supply. 

7. As further detailed below, under the guise and legal pretext of constructing a mere 

"ancillary spur" track extension from the 28 Acre Parcel onto the adjoining 93 Acre Parcel site, 

BRT has already excavated a vast swath of the 93 Acre Parcel with tremendous and unapproved 

excavation activities deep below grade (see Exhibit B), which is not only blatantly illegal and 

unapproved, but which are being undertaken at grade levels which are below and are wholly 

inconsistent with the mere laying of tracks and incidental construction. Indeed, as documented 

below, the current BRT excavation is to a level of 50 feet above sea level, which is fully 50 feet 

lower than the 100 feet above sea level at which the Long Island Railroad track which currently 

serves the trackage located on the 28 Acre Parcel runs and at which level the tracks will enter the 

proposed rail facility on the 93 Acre Parcel. In reality, the new BRT owners (an ownership 

change occurred recently), which have no tenants or building plans for the site are effectively 

constructing a "Subterranean Railway" (assuming it actually is intended to be a railroad facility 

{00131119-1} 4 



I 
Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 7 of 56 PageiD #: 176 

at all rather than merely an illegal "sand mine")3
• They also failed to provide any grading plans 

to the Town until earlier this month, and well after the Town filed suit and served BRT with a 

Stop Work Order. 

8. In short, the BRT facility is no ancillary "spur" to a railway facility at all. Rather, 

it is an unlawful "sand mine", a dumping ground for burial of construction debris, is already 

improved with unsafe and illegal structures on the 28 Acre Parcel, and poses an immediate threat 

to the health, safety and welfare of the public, including BRT's own employees, customers, 

others using the facilities, and the environment. 

Procedural Background4 

9. The Town's action was initially filed in the New York Supreme Court, County of 

Suffolk on March 11, 2014 and was recently removed to this Court upon application of the BRT 

Defendants (and consented to by the Town) pursuant to Stipulation dated April 9, 2014 (Exhibit 

F). Removal was sought by the BRT Defendants by reason of their contention that the Town's 

claims are subject to Federal ''pre-emption" under 28 U.S.C. §1441 since construction of rail 

facilities are extensively (but not exclusively as to local safety requirements) subject to Federal 

jurisdiction5
. The Town, while disputing and not acknowledging BRT's ''pre-emption" claim, 

nevertheless agreed that the action could properly be removed to this Court because of the "so 

ordered" Stipulation of Settlement entered into by most of the same parties in the Prior Action 

3 As detailed in the accompanying Declarations of the Town's expert consultants, the BRT Defendants, which 
concealed their actual grading plans for the 93 Acre Parcel from the Town until disclosing them for the first time 
earlier this month, are excavating the 93 Acre Parcel 50 feet below the level of the adjacent Long Island Railroad 
tracks that will connect to the 93 Acre Parcel. 

4 Copies of the Town's Amended Complaint and the BRT Defendants' Answer are annexed as Exhibit C and D. 

5 See, discussion of Green Mountain Railway. Inc. v. Vermont, 404 F.3d 638 (2d Cir 2005), and similar authorities 
discussed in the accompanying Memorandum of Law prepared by our Special Counsel, Rosenberg Calica & Birney 
LLP. 

{00131119-1} 5 



I 
Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 8 of 56 PageiD #: 177 

which retained jurisdiction in this Court (Exhibit F). The Town has also recently filed an 

Application before the STB to reopen and to obtain certain relief from the STB concerning the 

BRT Defendants' current actions. 

The Prior STB Proceedings and Prior Federal Action 

10. The actions by the BRT Defendants to obtain the initial approvals for even their 

currently operating, limited rail facility on the 28 Acre Parcel have been highly suspect, resulting 

in extended proceedings before the STB and the Federal Courts between 2007 and 2010. This 

included a sharp rebuke of the BRT Defendants' conduct by the STB which, in an earlier ruling, 

stated that it would "view with disfavor any foture request for authority to commence rail 

operations over trackage at [the Brookhaven Rail Terminal location] unless the construction of 

that trackage has first been authorized by the Board." Id. 

11. Despite that express caution, barely one month later, on October 2, 2007, the 

Board received a letter from the Town complaining that a rail facility was nevertheless being 

constructed by US Rail on the 28 acre Brookhaven Rail Terminal site. Suffolk & S. R.R. LLC

Lease & Operation Exemption- Sills Rd. Realty, LLC, STB Fin. Docket No. 35036, 2007 WL 

2973596, at *1 (S.T.B. Oct. 12, 2007). 

12. After receiving the Town's letter, and upon further investigation, citing "new 

evidence that rail construction may be occurring or contemplated on this property, and because 

no party has sought authority from the Board to construct any rail facilities at this site," the STB 

reopened the Suffolk & Southern proceeding on its own motion and US Rail was made a party to 

the proceeding. Id. at *2. The STB further ordered US Rail, Suffolk & Southern, Sills Road "or 

any other related entity" that was engaging in construction on the Brookhaven Rail Terminal site 
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to "immediately cease" such activity and to either obtain Board authorization or a decision from 

the Board that such activity does not require the Board's approval. Id.6 

13. On November 1, 2007, US Rail, Suffolk & Southern, Sills Road, and their 

construction contractors, Watral and Pratt (as well as one other contractor entity), then filed a 

lawsuit in federal district court against the Town seeking to prevent the Town from enforcing 

Town Code Violation summonses which had been issued concerning the property pertaining to 

unlawful tree and vegetation clearing and other violations on the 28 Acre Parcel, and seeking to 

enjoin the Town from interfering with their construction activities. Sills Road Realty LLC. US 

Rail Corporation et. seq v. Town ofBrookhaven, E.D.N.Y. CV 07-4584 {TCP) {ETB). 

14. An evidentiary hearing upon their preliminary injunction motion was conducted 

before Magistrate Judge E. Thomas Boyle on December 5 and 6, 2007, and on July 18, 2008, 

Magistrate Judge Boyle rendered a comprehensive 27-page decision recommending that no 

preliminary injunction be granted to US Rail and its cohort plaintiffs because, noting that 

localities retain significant local control to enforce town building and fire codes as to railway 

facilities (see, Green Mountain Railway Com. v. Vermont, 404 F.3d 638 [2d Cir 2005]), they 

had little likelihood of succeeding on the merits oftheir ''pre-emption" claim (Exhibit G). On 

June 30, 2009, District Court Judge Thomas C. Platt adopted in full the Magistrate's Report and 

Recommendation, and denied the preliminary injunction (Exhibit H). 

6 US Rail and Sills Road thereafter unsuccessfully attempted to have the October 12, 2007 order of the 
Board overturned or stayed. On November 16, 2007, the Board denied the petition for a stay. Suffolk & 
S. R.R. LLC -Lease & Ooeration Exemption- Sills Rd. Realtv. LLC, STB Fin. Docket No. 35036, 2007 
WL 3437681, at *3 (S.T.B. Nov. 16, 2007). On December 20, 2007, the Board denied US Rail and Sills 
Road's petition for reconsideration. Suffolk & S. R.R. LLC- Lease & Operation Exemption- Sills Rd. 
Realty. LLC, STB Fin. Docket No. 35036, 2007 WL 4466696, at *5 (S.T.B. Dec. 20, 2007). On 
November 9, 2007, while their petition for reconsideration was still pending before the Board, US Rail, 
Suffolk & Southern and Sills Road filed with the Second Circuit Court of Appeals a petition for judicial 
review of the October 12, 2007 decision, requesting a temporary restraining order and a preliminary 
injunction enjoining enforcement of the decision. The Second Circuit denied their application and 
dismissed their petition on November 13, 2007. 
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15. On August 7, 2008 (i.e., one month after Magistrate Boyle recommended denial 

of US Rail and its co-plaintiffs' preliminary injunction motion), US Rail filed a petition with the 

STB under 49 U.S.C. § 10502 for exemption from the provisions of 49 U.S.C. § 10901 to 

construct and operate a line of railroad at the 28-acre site to be known as the BRT. U.S. Rail 

Corporation- Construction and Operation Exemption- Brookhaven Rail Terminal, STB F.D. 

No. 35141. 

16. On April 22, 2010, Judge Platt in the prior Federal Court action "so ordered" a 

Stipulation of Settlement between the parties whereby US Rail, Sills Road and the remaining 

plaintiffs (i.e., the defendants in this action) agreed, among other things, to comply with the local 

town building and zoning code provisions listed in an attached site plan, to provide certain 

vegetation buffers, and to provide certain engineering reporting. In return, the Town agreed to 

withdraw its objections before the Board, which it did. 

17. On September 7, 2010, after receiving the Stipulation of Settlement and hearing 

from several interested parties, the STB granted the petition of U.S. Rail for exemption from the 

provisions of 49 U.S.C. § 10901 to construct and operate a line of railroad at the BRT. The 

limited approval was made "subject to the environmental mitigation measures" proposed by the 

STB's Section of Environmental Analysis, including the mitigation measures contained in the 

Stipulation of Settlement with the Town. Specifically, the 28 acre site was approved by the STB 

for the intended and limited use of delivering "500,000 tons of aggregate7 annually from sources 

in upstate New York to Sills Road Realty, LLC (Sills), the owner of the underlying property, and 

7 In the building and construction context, the term "aggregate" means "material used for mixing with 
cement, bitumen, lime, gypsum, or other adhesive to form concrete or mortar. The aggregate gives 
volume, stability, resistance to wear or erosion, and other desired physical properties to the fmished 
product. Commonly used aggregates include sand, crushed or broken stone, gravel (pebbles), broken 
blast-furnace slag, boiler ashes (clinkers), burned shale, and burned clay." ENCYCWPEDIA BRITANCIA, 

aggregate (http://www .britannica. com/ EBchecked/topic/9076/aggregate ). 
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its affiliates". U S Rail Corporation- Construction and Operation Exemption- Brookhaven Rail 

Terminal, STB Fin. Docket No. 35141,2010 WL 3513386 (S.T.B. Sept. 7, 2010). 

18. On January 7, 2011, the STB approved a corporate family transaction whereby the 

leasehold rights, and construction and operation rights of US Rail in the BRT, were transferred to 

US Rail New York, LLC, which is now known as Brookhaven Rail LLC. Gabriel D. Hall

Coxporate Family Transaction Exemption-U S Rail New York. LLC and U S Rail Corporation, 

STB Fin. Docket No. 35458 (S.T.B. Jan. 7, 2011). 

19. The Town has recently learned of yet a further transfer of operation and control of 

the BRT Defendants to an entity known as Oakland Transportation LLC, as reflected in an STB 

Decision dated June 15,2012 under STB Fin. Docket No. 35635 (Exhibit I hereto). 

Intervening Development of the 93 Acre Parcel Site 

20. On an unknown date, the BRT Defendants determined to "expand'' the BRT to the 

adjoining approximately 93 acre site, a previously naturally wooded site. As of 2012, the Town 

was only advised by BRT that the "expansion" was to involve only 5.600 feet of additional track 

to be located on both the 28 Acre Parcel and on only a small portion of the 93 Acre Parcel. 

21. BRT falsely contended to the Town that the expansion would be limited to a bona 

fide "ancillary spur" which, under 49 U.S.C. § 10906, does not require Board approval (and, in 

the case of a bona fide "spur", is totally exempted from any federal environmental regulation 

whatsoever). 

22. On May 11, 2012, the Town Engineer listed the conditions that would be 

necessary concerning the (alleged) 5,600 foot (alleged) "spur" construction, including natural 

vegetation buffers along the expansion tracks. See Town Engineer•s Letter dated May 11, 2012 

(Exhibit J). 
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23. Notwithstanding those limits, BRT then unilaterally and unlawfully clear-cut and 

~ excavated and mined much of the 93 Acre Parcel "expansion" site, and not just the 

limited portion necessary for the laying of 5,600 feet track on the two parcels, and not just 

clearing and re-grading work, while at the same time utterly failing to comply with the promised 

''buffer" obligations. See Photographs, Exhibit B. 

BRT's Current Plans for Both the 28 and 93 Acre Parcels 

24. BRT's website describes its current expansion plan as vastly different from the 

Rail Terminal approved by the STB: 

With Brookhaven Rail Terminal, Long Island businesses and 
farmers now have increased access to world markets through 
BRT's connection to the national rail network. The ability to use 
BRT to ship and store commodities in refrigerated. climate
controlled and dry warehousing translates to lower costs, more 
flexible local service and a greatly expanded market reach. In 
addition, BRT's rail transportation shipping and warehousing 
services are keeping transportation costs competitive while 
significantly protecting the environment. 

See http://www.brookhavenrailterminal.com/about-brookhaven-rail-terminal.asp 

(last visited 4/21/14) (emphasis supplied). 

25. In a recent February 6, 2014letter from BRT's construction manager, Gannett 

Fleming, Inc. (Exhibit K), the current expansion project is now described as: 

''The existing Brookhaven Rail Terminal is a 28-acre parcel with 
approximately 12,800 linear feet of rail track and a connection 
with the Long Island Railroad. The proposed expansion would 
involve extension of the facility onto an adjacent approximately 
93-acre site and involve construction of an additional 12.500 linear 
feet of internal track to support future warehousing/manufacturing 
and cold/dry storage facilities (emphasis supplied)." 

26. Additionally, the Town was recently provided by BRT with a copy of a document 

denominated as a purported "Environmental Overview" dated February 2014 prepared on 
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behalf of BRT by the engineering firm of Gannett Fleming Inc. (Exhibit L hereto). This 

amorphous docwnent, while scarcely amounting to any type of bona fide environmental review, 

does clearly and unambiguously depict, on its cover page, the proposed rail and warehousing and 

manufacturing facilities which BRT is intending to construct on the adjacent 93 Acre Parcel and 

to serve with its now 12.000 foot purported "ancillary spur'. The proposed expansion includes, 

inter alia: (a) a 400.000 square foot building denominated as "Manufacturing and Warehousing 

Building''; (b) a 400,000 "Cold/Dry Storage Building''; (c) a covered "Salt Storage Building" of 

nearly 40,000 square feet; and (d) a proposed "Propane Transfer Station" of approximately 

262.000 square feet, all spread across a newly purchased, adjacent 93 Acre Parcel site which is 

nearly 3~ times the size of the previously approved limited facility, and which entails more than 

5 times the square footage of the already constructed Transload Building on the 28 Acre Parcel, 

all proposing to serve a vastly expanded customer base in terms of both enlarged geographic 

locale and volwne. 

The Removal Stipulation Retains the Town's Objections 

27. In an effort to effect a reasonable "standstilf' period of time during which the 

parties could obtain an expedited determination by the STB as to the authority and lawfulness of 

the BRT Defendants' conduct and activity upon the 93 Acre Parcel site, the Town and the BRT 

Defendants recently entered into a Stipulation removing the Town's New York Supreme Court 

action to this Court (the "Removal Stipulation", Exhibit F hereto) which sets forth the current 

procedural posture of the case as follows: 

{00131119-1} 

"6. The BR T Defendants contend that the current and 
anticipated development at Parcels B and C (the "Disputed 
Construction") shall be treated as a "spur, industrial, team, 
switching or side track" within the meaning of 49 U.S.C. § 10906, 
contend that such ancillary "spur" is subject to Federal Pre
Emption which limits the Town's jurisdiction and control 
respecting Parcels B and C, and agree to seek an expedited 
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determination of these issues before the U.S. Surface 
Transportation Board (the "Board") (the "Ancillary Spur Claims"). 
Without limitation, Brookhaven Rail, LLC and Brookhaven 
Terminal Operations, LLC d/b/a Brookhaven Rail Terminal agree 
that they shall promptly file a Petition for Declaratory Order with 
the Board to address issues of Pre-Emption and the Ancillary Spur 
Claims (i.e., whether the additional track to be installed by BRT 
constitutes a "spur, industrial, team, switching or side track" within 
the scope of 49 U.S.C. § 10906) ("STB Declaratory Petition"). 
The parties agree that they will each request an expedited Final 
Determination by the Board of the Ancillary Spur Claims pursuant 
to the STB Declaratory Petition, and pursue and cooperate with 
such expedited proceedings before the Board as the Board may 
direct to obtain the earliest possible Final Determination of the 
Ancillary Spur Claims. 

7. The Town has previously issued a certain Stop Work Order 
(the "SWO") and certain Notices of the violations (the 
"Violations") respecting the Disputed Construction on Parcels B 
and C. Without construing the SWO as either prohibiting or 
allowing same, the parties agree that for a period of 60 days from 
the date of this Stipulation, or such sooner time as the STB shall 
render a determination upon the Ancillary Spur Claims, the Town 
will withdraw, without prejudice, so much of the SWO and 
Violations which are deemed to prohibit so much of the Disputed 
Construction which concerns excavation, removal of fill, and 
grading which is incidental to the construction of additional 
railway track upon Parcels B and C (the "Track Construction") as 
are depicted in a Site Plan to be negotiated and agreed upon 
between the parties within ten (1 0) business days (the "Town 
Consent"). The Town will also adjourn the Violations without 
prejudice for the same period of time. 

8. The Town Consent is strictly limited to such excavation, 
removal of fill and grading which is actually and reasonably 
required for the purpose of the aforesaid Track Construction, and 
the Town specifically objects to and continues its objection to any 
further excavation, removal of fill, grading, or other Disputed 
Construction upon any other portion of Parcels B and C. 

9. The Town Consent is entered into without prejudice and 
with a full reservation of all other rights, claims, contentions and 
defenses of all parties. In the event a dispute shall arise concerning 
the Town Consent and the extent of the Disputed Construction, the 
Town shall be authorized to reissue a SWO and Violations (a 
"Construction Dispute"), and the parties agree that the 
Construction Dispute shall or may be determined before such a 
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forum (whether the EDNY, the STB, or further State Court 
proceedings) as may be determined to be available by law. 
Without prejudice to the BRT Defendants' positions with respect 
to the scope of Pre-Emption, the BRT Defendants agree to 
promptly and without delay keep the Town fully informed and 
apprised of the Track Construction including by providing such 
Site Plans, grading plans, fill removal reports, measurements 
(including by means of a photograrnrnetric survey to be 
commissioned by the BRT Defendants within ten (10) business 
days) elevations, and other information and data which the Town 
Engineer or its Consultant may reasonably require and shall permit 
representatives of the Town the right to make periodic inspections 
of Parcels B and C upon reasonable advance notice, subject only to 
the limitation that such inspections shall not unreasonably interfere 
with the Track Construction. 

1 0. The parties consent to expedited discovery under Rule 26 
of the Fed.R.Civ.P. in respect of the State Court Action to be 
removed to EDNY and agree that a Rule 26(f) conference shall 
occur on April24, 2014 following such removal. 

11. Except as provided above, all rights, claims, defenses, 
remedies, and contentions of all parties in respect of the State 
Court Action, the Prior Federal Action and the Removed Action be 
and the same hereby are otherwise fully reserved." 

The Current Dispute/Need for Immediate Injunctive Relief 

28. Despite the Town's good faith efforts to permit (for a limited time period, and 

subject to strict construction limitations) the BRT Defendants to conduct "excavation, removal of 

fill and grading which is actually and reasonably required tor the purpose of. .. track 

construction", for a period of a maximum of 60 days, the parties were unable to agree upon the 

particulars of a "Site Plan to be negotiated and agreed upon between the parties" specifying the 

extent of the authorized "Track Construction" (Stipulation, paras. 7 and 8). The Town thus 

expressly reserved the right "[i]n the event a dispute shall arise concerning the Town Consent 

and the extent of the Disputed [Track] Construction .. .[to apply] before such a forum (whether 

the EDNY, the STB, or further State Court proceedings) as may be determine to be available by 

law" to challenge it. 
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The BRT Defendants' Multiple and Ever-Changing "Plans" 

29. The current dispute and need for immediate injunctive relief arose principally by 

reason of the multiple and ever-changing sets of supposed track "Plans" which the BRT 

Defendants belatedly disclosed to the Town. Prior to the Town's filing of its State Court lawsuit, 

the BRT Defendants had only provided the Town with a preliminary plan prepared by the 

engineering firm ofP.W. Grosser entitled "Overall Site Plan" dated December 11, 2012 (Exhibit 

M), but which included almost no grading or elevation details whatsoever, and which barely 

resembles or reflects the actual current excavation activities occurring on the 93 Acre Parcel. It 

was only after the Town filed its lawsuit on March 11, 2014 that the Town was first provided 

with a copy of a January 15, 2014 Plan prepared by the BRT Defendants' railway engineering 

firm of AECOM entitled "Lot B and C Base Plan" (Exhibit N). This second "Plan" likewise 

contained no grading or elevation data. 

30. Thereafter, more belatedly still in early April 2014, the BRT Defendants provided 

yet another Plan of its additional engineers, Sidney B. Bowne LLP dated April 1, 2014 entitled 

"Subgrade Preparation Plan" (Exhibit 0). It was only upon receipt of the Bowne Plan earlier 

this month that the Town first became aware that the current excavation is in no manner 

"actually and reasonably" required for bona fide track construction. Indeed, the excavation and 

new track grading elevations shown to the Town, for the first time, in the Aprill, 2014 Bowne 

Plan reveal that the grading of the proposed track will be excavated so as to sharply drop upon 

entering the property at the 100 foot level of the current LIRR tracks in the Southwest comer of 

the 93 Acre Parcel, to a graded elevation of 60 feet near the Southeast comer, then drop still 

further to a graded level of only 50 feet, and that the 50 foot excavation level will then continue 

for the entirety of not only the track, but the entire 93 Acre Parcel (see aerial photos, Exhibit B 

and Bowne Track Plan Exhibit 0). 
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31. The AECOM and Bowne plans from 2014, which the BRT Defendants provided 

to the Town only after the Town filed suit and after the Town filed its application to reopen STB 

proceedings, bear no resemblance whatsoever to the earlier P.W. Grosser "Overall Site Plan" 

dated December 11, 2012 and provided to the Town in 2012 (Exhibit M). BRT/Sills 

representatives had previously represented to the Town that the Grosser Plan showed a proposed 

5,600 foot "J- Track" entering the 93 acre site from the Northwest comer adjacent to the grading 

level of the 28 Acre Parcel site. Thus, the BR T Defendants have essentially undertaken its 

currently ongoing excavation activities, which commenced in 2013, without having provided the 

Town with any track construction or associated grading plans whatsoever. 

32. The Town also learned recently for the first time that the BRT Defendants had 

misre,presented to the Town that there was a supposed ''need" to lower the grade of Parcels Band 

C (the 93 Acre Parcel) from the 100 foot elevation in the Southwest comer (at which the Long 

Island Rail Road tracks will enter the 93 Acre Parcel) to a 50 foot elevation. It was stated to me 

directly at a recent telephone conference with BRT representatives and their legal counsel on 

March 26, 2014 that lowering the grade from 1 00 feet to 50 feet on the 93 Acre Parcel was 

necessary in order to "align" the existing tracks located on the 28 Acre Parcel with the new 

Track Extension to be constructed on the 93 Acre Parcel. 

33. But the Town's expert consultant, Stephanie 0. Davis, CPG of FPM Group, has 

since advised the Town that the current Long Island Rail Road track planned to enter in the 

Southeast corner of the 93 acre parcel is at a 1 00 foot elevation. Thus, there is no bona fide 

reason or necessity for the AECOM and Bowne Plans to show the grade of the 93 Acre Parcel 

being reduced from 1 00 feet to approximately 60 feet in the Southeast corner and eventually 

down to 50 feet for the bulk of the 93 Acre Parcel for purposes of ''track alignment" between the 

28 Acre Parcel and 93 Acre Parcel (see AECOM and Bowne Plans, Exhibits N and 0). This was 
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all apparently a blatant pretext by the BRT Defendants to "sand mine" the 93 Acre Parcel, 

particularly since even if certain of the areas of the 93 Acre Parcel are already materially lower 

than the 100 foot elevation at which the track will enter in the Southwest comer (the eastern side 

of the site reportedly slopes downward), the excess screened native sand located elsewhere on 

site could be used to "level" the overall site in the manner in which traditional site grading is 

done so as to minimize removal of environmentally required fill from a building or construction 

site. 

34. The conclusion that this is clearly a pretext for massive "sand mining" is bolstered 

by the fact that the BRT Defendants are also "screening" the sand on site (in violation ofboth 

Brookhaven Town Code, Chapter 53 and DEC Sand Mining/Permit requirements), merely so as 

to render the screened native sand material more valuable for removal and sale to third parties. 

35. Indeed, with no actual buildings currently planned by the BRT Defendants for the 

93 Acre Parcel (except those conceptual structures preliminarily proposed on the February 2014 

Gannett Fleming, Inc. "Environmental Overview" cover page, Exhibit L), it is clearly evident 

that the entire 93 Acre Parcel is being unnecessarily excavated down to a 50 foot grade first, and 

then the future/proposed buildings would be constructed at a grade which will by then have 

already been artificially (and irreversibly) lowered for the obvious purpose of "sand mining'' to 

obtain maximum financial yield for the BR T Defendants (estimated to be well over $10 million 

at current market prices of $6 per cubic yard) from excavating, removing, and selling screened 

native sand, and by unnecessarily lowering the grade of the property from a maximmn of 100 

feet to as little as 50 feet in elevation. See current aerial photographs from the Town's 

Complaint (Exhibits Band C). 
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36. As matters currently stand, the BRT Defendants are now excavating and re-

grading the 93 Acre Parcel without demonstrating, as required by the Stipulation, that such 

excavation is "actually and reasonably required for the purpose of the 0 Track Construction" . 

3 7. Intervening efforts by counsel and by their respective engineers to reach 

agreement upon the proper limits of the grading and track construction details which are 

"actually and reasonably required" for bona fide railroad purposes have been unsuccessful, thus 

necessitating the present motion. 

Environmental Consequences of the BRT Defendants' Ongoing Actions 

38. We respectfully direct the Court's attention to the accompanying Declaration of 

Stephanie 0. Davis, CPG, a highly experienced and nationally regarded Geologist and 

Hydrogeology Specialist and Senior Vice President of FPM Group (expert consultants to the 

Town), which sets forth the acute environmental concerns resulting from the BRT Defendants' 

massive excavation and ongoing screening of native sand and removal activities in the following 

cautionary language: 

{00131119-1} 

" .... [The BRT Defendants'] forest-clearing, sand excavation, and 
any subsequent filling with materials that are not certified as clean, 
are likely to impact the underlying Upper Glacial Aquifer, which is 
a sole-source drinking water aquifer and subject to substantial 
protective regulations. Certain eventual uses of the BRT site are 
also likely to impact the aquifer. 

The aquifers beneath the BRT site, which include in descending 
order, the Upper Glacial (water table) aquifer, the Magothy 
Aquifer, and the Lloyd Aquifer, are designated as Sole-Source 
Aquifers under the Federal Safe Drinking Water Act of 1974 as 
they are the only potable water source for Long Island. As such, 
the US Environmental Protection Agency (EPA) has regulatory 
jurisdiction over activities above Long Island's aquifers. The New 
York State Department of Environmental Conservation 
(NYSDEC) prohibits incompatible uses over Sole Source Aquifers 
under New York's environmental law (NY Code, Section 15-
0514). Incompatible uses include uses involving hazardous wastes 
or substances (including petroleum) that may ultimately be 
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discharged to groundwater, or the storage of such substances that 
may contaminate the groundwater .... 

In addition, the BRT site is located in a deep flow recharge area 
(Hydrogeologic Zone III), as defined in the Long Island 
Comprehensive Waste Treatment Management Plan of 1978, 
developed pursuant the Clean Water Act, Section 208 and referred 
to as the '208 Plan '. Deep flow recharge areas are relatively 
undeveloped and contain groundwater of excellent quality; these 
are the areas through which the deeper portions of our aquifers 
are recharged and are necessary to the continued long-term health 
of our aquifer system. The NYSDEC regulates certain activities in 
deep flow recharge areas, including landfilling (Long Island 
Landfill Law, ECL 27-0704). The BRT site also adjoins the south 
side of the Central Suffolk Pine Barrens Critical Environmental 
Area (CEA), established by Suffolk County in 1988 for the 
protection of groundwater resources. Potential groundwater 
impacts must be considered for activities subject to the State 
Environmental Quality Review Act (SEQRA) that are located 
within CEAs. No such consideration of potential groundwater 
impacts appears to have been conducted for the current forest
clearing and sand excavation activities on Parcel C or for fUture 
railroad, commercial and/or industrial activities . 

.. .. The planned excavation of much ofParcel C to an elevation of 
50 feet MSL will place the new ground surface as little as 10 feet 
above the top of the Upper Glacial Aquifer. We note that the 
Carmans River is located within the South Haven County Park and 
Wertheim National Wildlife Refuge and portions of the river have 
been designated by the NYSDEC as a scenic river, with associated 
permit requirements and environmental concerns. Based on the 
water table elevation and flow direction, it appears that 
groundwater migrating beneath the BRT property eventually 
discharges to the Carmans River. 

Based on our review of the plans provided (i.e., PWGC December 
11, 2012 Overall Site Plan; AECOM's January 15,2014 Lot Band 
C Base Plan; Bowne's April 1, 2014 Subgrade Preparation Plan), 
as well as discussions with BRT and AECOM, we understand that 
it is planned to clear the existing forest and excavate much of 
Parcel C to a final grade of approximately 50 feet MSL, which 
would place the new grade between 10 and 20 feet above the water 
table surface in this area. It is planned to place fill to support 
railroad tracks (at a minimum) and to conduct freight railroad 
activities on Parcel C. The exact nature of these activities has not 
yet been detennined, but presumably will include commercial and 
industrial activities. These activities will undoubtedly include at 
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least some use and storage of hazardous substances that may 
impact groundwater quality. To the extent that groundwater 
becomes impacted beneath the BRT site and migrates to the 
Carman's River, it has the potential to impact surface water quality 
in this designated scenic river. 

Excavation and removal of up to 50 feet of clean virgin sand and 
removal of the existing forest from Parcel C effectively removes up 
to 50 feet of filtering capacity for infiltrating stormwater that 
presently recharges the aquifers through the surface of Parcel C. 
Furthermore, the planned and presumed uses on the excavated 
surface of Parcel C will undoubtedly result in degradation of the 
quality of stormwater that recharges through Parcel C, the 
removal of forest will result in an increase in stormwater runoff 
from the surface of Parcel C, and compaction and 
paving/construction on the surface of Parcel C will decrease its 
recharge capability. The uses on Parcel C will also result in the 
generation of sanitary waste and may include generation of other 
wastes to be discharged to the aquifer. Removal of the forest and 
up to 50 feet of the unsaturated zone sand above the aquifer will 
significantly reduce the effectiveness of removal of nitrogen, 
pathogens, and other deleterious materials typically present in 
sanitary and other wastes that are discharged to onsite underground 
injection control (UIC) systems. UIC systems will be necessary on 
Parcel C to manage 'stormwater, sanitary waste and/or other 
discharges to the aquifer. Regardless of the installation of UIC 
systems, the changes associated with removal of the forest, 
removal of up to 50 feet of clean virgin sand, and eventual 
railroad/commercial/industria/ activities on Parcel C will almost 
certainly include a degradation of groundwater quality beneath 
and downgradient of Parcel C. 

In contrast to the BRT's removal of up to 50 feet of clean sand 
overlying the aquifer at Parcel C, at another large project recently 
constructed in close proximity, the Caithness Energy Center, the 
materials excavated for construction purposes were stored onsite 
and reused as fill and topsoil in final grading to the extent possible. 
This preservation of soil at the Caithness facility will help to 
protect Long Island's Sole Source Aquifer and is an approach that 
recognizes the importance of the aquifer to Long Island's drinking 
water supply. This protective approach is strikingly different than 
BRT's removal of the protective soil on Parcel C. 

In conclusion, the contemplated forest removal and sand 
excavation activities on Parcel C, some of which are already 
underway, eventually followed by railroad/commercial/industrial 
activities, are almost certain to adversely impact Long Island's 
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sole-source drinking water aquifer and may impact the Cannans 
River, to which groundwater from the Parcel C area discharges. 
These activities would normally be regulated by the USEPA and/or 
NYSDEC, and be subject to significant environmental review." 
(emphasis supplied) 

39. We also respectfully direct the Court's attention to the accompanying Declaration 

of Ritu Modi, P.E., a Licensed Professional Engineer working in conjunction with Geologist 

Stephanie 0. Davis, CPG, at FPM Group, which demonstrates, from an engineering perspective, 

precisely why the excavation and re-grading of the site from the 100 foot level at which the 

LIRR tracks currently enter, down to 60 feet and then a level of 50 feet is totally unjustified. Ms. 

Modi's Declaration explains: 

{00131119-1} 

"It is our understanding that much of Parcel C (approximately 93 
acres) of the BRT site is presently being cleared of forest and 
excavated to an elevation of 50 feet above mean sea level (MSL) 
as part of BRT's track extension project so as to align the new 
tracks for a rail road spur on Parcel C with existing tracks. Based 
on our review of the plans provided (i.e., PWGC December 11, 
2012 Overall Site Plan; AECOM's January 15, 2014 Lot Band C 
Base Plan; Bowne's April 1, 2014 Subgrade Preparation Plan), as 
well as discussions with BR T and AECOM, we understand that the 
existing Long Island Rail Road (LIRR) track near the southwest 
comer of Parcel Cis at an approximate 100-foot elevation. The 
original topographic contours indicate that the southwest portion of 
Parcel C was at an elevation of about 100 feet and generally sloped 
downward to the east-northeast to an elevation of somewhat less 
than 50 feet. Our observations indicate that the majority of the 
original surface of Parcel C was above elevation 50 feet. 

FPM met with AECOM engineers on April 15, 2014 to obtain a 
better understanding of the track layout and site design. However 
they could not provide a sound engineering reason or need for the 
existing grade of Parcel C to be reduced to approximately 60 feet 
in the southeast corner of the site and eventually down to 50 feet 
for majority for the 93-acre parcel. In addition, even though 
certain areas of the Parcel are already below the 1 00-foot elevation 
at which the existing LIRR track enters in the Southwest comer, 
good engineering practice dictates using the excess fill located 
elsewhere on the site to level the site and thereby reduce the need 
for excavation and removal of clean virgin material. Our 
engineering experience indicates that a gradual grade as required 
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to lay the new rail road tracks can be achieved by the 'traditional 
cut and fill' method to level the overall site so as to minimize the 
removal of excess soil from the site. 

Excavating, removing and selling of sand (sand mining) in New 
York State is regulated by the New York State Department of 
Environmental Conservation (NYSDEC) and requires a permit 
prior to the start of mining operations. New York State is rich in 
minerals that are mined for industrial and construction uses. 
Almost 90 percent of mining in New York involves the excavation 
of sand, gravel and limestone, which are often processed through 
screens and crushers and used in concrete, road fill, and 
construction projects. New York ranks seventh in the nation in the 
production of construction sand and gravel. 

The New York State Legislature enacted Article 23, Title 27 of the 
Environmental Conservation Law (ECL) of New York State to 
achieve the policies of the State which are to ensure the 
environmentally sound, economic development of New York's 
mineral resources and the return of affected land to productive use 
for current and future generations. Regulations (6NYCRR Parts 
420 - 425) and a permitting program designed to achieve these 
goals have been established by the NYSDEC. The Mined Land 
Reclamation Program applies to all excavations from which greater 
than 1,000 tons, or greater than 750 cubic yards, whichever is less, 
ofmineral(s) are removed, or are proposed to be removed, during 
12 successive months. We note that certain excavation or grading 
operations conducted solely in aid of onsite construction or 
farming may be exempt from the permitting requirements. 
However, in this case, as there is no reported plan for onsite 
construction on Parcel C, other than for the railroad spur, this 
exception does not appear to apply. 

Obtaining a sand mining permit requires submitting a Mining 
Permit Application, Mined Land Organizational Report, 
Environmental Assessment Form, and a Mined Land Use Plan to 
the NYSDEC Regional Office for their review and approval. We 
have no indications that any of these required documents exist." 
(emphasis supplied) 

40. Indeed, any remaining question concerning whether the BRT Defendants are 

merely "sand mining'', or are actually grading for purposes of track construction, is made clear 

by a comparison of the Final Environmental Impact Statement ("FEIS") for the adjacent 

Caithness Long Island Energy Center which was constructed on a 95 acre parcel immediately to 
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the south of the current BRT location. Unlike the BRT Defendants which are "screening" on 

site, removing, and selling native sand material, in striking contrast, the Caithness FEIS states at 

Section 15.2 (Exhibit P) that following "excavation and compaction for foundations for planned 

buildings, and excavation for and placement/backfilling of underground pipes and 

conduits .. .felxcavated materials would be stored on their site and reused as fill and topsoil 

material in final grading to the extent possible". (emphasis supplied). 

Summary of Legal Arguments 

41. The Court is respectfully directed to the attached Memorandwn of Law prepared 

by the Town's Special Counsel, Rosenberg Calica & Birney LLP, which demonstrates as 

follows: 

a The documentary record before the Court leaves little (if any) doubt that 

the Town is likely to prevail upon its claims that the BRT Defendants, under the guise and 

pretext of constructing an "ancillary spur" to their limited and licensed 28 acre rail yard, are 

actually conducting environmentally destructive "sand mining'' on the 93 Acre Parcel. As the 

docwnentary exhibits and the expert Declarations of Geologist Stephanie 0. Davis, CPG and 

Engineer Ritu Mody, P.E., both ofFPM Group, clearly demonstrate, the BRT Defendants cannot 

provide "a sound engineering reason or need'' to lower the grade of virtually the entire 93 Acre 

Parcel from the 100 foot level at which the existing Long Island Railway tracks will enter the 

parcel to a grade of 50 feet is a brazen pretext to "sand mine" the site by excavating, illegally 

"screening", and then selling hundreds of thousands of cubic yards of screened sand material and 

so to reap an estimated $10- $15 million by selling an environmentally sensitive and regulated 

commodity to third parties. The Town has thus made the required showing of "(a) irreparable 

harm and (b) either (1) likelihood of success on the merits or (2) sufficiently serious questions 

going to the merits to make them a fair ground for litigation and a balance of hardships tipping 
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decidedly toward the party requesting the preliminary relief' (Citigroup Global Markets. Inc. v. 

VCG Special Opportunities Master Fund Ltd., 598 F.3d 30,35 (2d Cir. 2010) (citations and 

quotations omitted). See, Point I of the Town's accompanying Memorandum of Law; 

b. The proposed additional trackage and structures to be constructed on the 

93 acre parcel are not a "spur'' under 49 U.S.C. §10906 and are not otherwise exempt from STB 

approval requirements. See, Point II of the Town's accompanying Memorandum of Law; 

c. Regardless of whether the proposed additional trackage is exempt from 

STB approval requirements, the Town reserves jurisdiction over non-rail services and facilities 

not "integrally related" to transportation. The Town also retains extensive ''police power" (Green 

Mountain R.R. Corn. v. Vermont 404 F.3d 638 (2d Cir. 2005) ("Electrical, plumbing and fire 

codes, direct environmental regulations ena:tedfor the protection of the public health and 

safety, and other generally applicable, non-discriminatory regulations and permit requirements 

would seem to withstand preemption"); Florida East Coast Ry. Co. v. City of West Palm Beacb, 

266 F.3d 1324 (11th Cir. 2001) (no ICCTA pre-emption when "West Palm Beach is acting 

under the traditionally local police power of zoning and health and safety regulation"); New 

York Susquehanna and Western Ry. Corp. v. Jackson, 500 F.3d 238,252-253 (3d Cir. 2007). 

See, Point III of the Town's accompanying Memorandum of Law; and 

d. The court should dispense entirely with the bond requirement or require 

only a nominal bond under Fed. R. Civ. P. 65(c). See, Point IV of the Town's accompanying 

Memorandum of Law. 
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CondusioD 

42. For these reasons, it is respectfully requested that the Court grant a temporary 

restraining order in the proposed Order to Show Cause submitted herewith and preliminary 

injunction enjoining and restraining the BR.T Defendants from Am: further excavation, grading, 

removal of native sand, removal of vegetation, or other construction activities on the 93 Acre 

Parcel site pending further Order of the Court. 

43. e for the relief sought 

{00131119-1} 24 



Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 27 of 56 PageiD #: 196 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
---------------------------------------------------------------){ 

TOWN OF BROOKHA YEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHA YEN 
RAIL LLC fi'k/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS E){PRESSW A Y ASSOCIATES, 
W ATRAL BROTHERS, INC., and PRATT 
BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------){ 

Case No. 14-CV-02286 
(LDW,AKT) 

DECLARATION OF STEPHANIE 
0. DAVIS, CPG IN SUPPORT 
OF TOWN OF BROOKHAVEN'S 
MOTION FOR PRELIMINARY 
INJUNCTION PURSUANT TO 
RULE 65 OF THE FED R. CIV. P. 

STEPHANIE 0. DAVIS, CPG, declares pursuant to 28 U.S. C. § 1746 under penalty of 

perjury as follows: 

1. I am a Certified Professional Geologist and Senior Project Manager and Vice 

President ofFPM Group-Engineering and Environmental Science ("FPM") which includes both 

a Professional Engineering Section and Environmental Sciences Section (of which I am Senior 

Project Manager and Vice President). 

2. FPM has been retained to assist Rosenberg Calica & Birney LLP ("RCB"), 

Special Counsel to the Town of Brookhaven ("Town") in connection with this litigation which 

concerns the ongoing construction, excavation and development activities by the defendants 

herein, d/b/a the Brookhaven Railroad ("BRT") to construct what defendants describe as an 

ancillary railway "spur" on a 93 acre site (the "93 Acre Parcel") which adjoins BRT's previously 

constructed and operating 28 acre rail facility (the "28 Acre Parcel"). FPM's role is to provide 
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RCB and the Town with a professional geological and hydro-geological assessment of the 

environmental impacts of the BRT Defendants' ongoing and planned actions. 

3. I have read the accompanying Declaration of Brookhaven Town Attorney Annette 

Eaderesto, Esq. and its exhibits, I have reviewed all of the various proposed site plans, 

development plans, grading plans and track construction plans provided to the Town by the BRT 

Defendants, and I also met personally at FPM's office recently with engineering representatives 

of AECOM, an engineering firm which has been identified by the BRT Defendants as the 

principal designers of the proposed track installations on the 93 acre "spur" parcel. 

4. I obtained a Bachelor of Science in Geology from Bucknell University in 1981, a 

Master of Science in Geology from University of Southern California in 1984, I am a Certified 

Professional Geologist ("CPG"), and I am duly licensed as such in the States of California and 

Pennsylvania which recognize professional licensing in Geology. 

5. I was employed for nearly 10 years between 1984 and 1993 by affiliates of 

Chevron Oil Company performing various geological activities on behalf of Chevron, and have 

been employed by FPM Group since 1993 (currently, as a Vice President and Senior Project 

Manager in FPM's geology section). My experience in geology, hydro-geology, and my 

personal involvement in and oversight of major environmental and remedial projects is set forth 

in my Curriculum Vitae annexed (exhibit 1 ). 

6. I incorporate below, as my Declaration under oath, the contents of my Report to 

RCB dated April 21, 2014 (exhibit 2) in its entirety reading as follows: 
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"The following information is provided regarding hydrogeology 
issues as they relate to the Brookhaven Rail Terminal (BRT) site. 
It is our understanding that much of Parcel C (approximately 93 
acres) of the BRT site is presently being cleared of forest and 
excavated to an elevation of 50 feet above mean sea level (MSL) 
as part ofBRT's track extension project for the ostensible purpose 
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of aligning the new tracks for a railroad spur on Parcel C with 
existing tracks. Presumably this target grade is also intended to be 
useful for the eventual commercial/industrial activities to be 
conducted within Parcel C. This forest-clearing, sand excavation, 
and any subsequent filling with materials that are not certified as 
clean, are likely to impact the underlying Upper Glacial Aquifer, 
which is a sole-source drinking water aquifer and subject to 
substantial protective regulations. Certain eventual uses of the 
BRT site are also likely to impact the aquifer. 

The aquifers beneath the BRT site, which include in descending 
order, the Upper Glacial (water table) aquifer, the Magothy 
Aquifer, and the Lloyd Aquifer, are designated as Sole-Source 
Aquifers under the Federal Safe Drinking Water Act of 1974 as 
they are the only potable water source for Long Island. As such, 
the US Environmental Protection Agency (EPA) has regulatory 
jurisdiction over activities above Long Island's aquifers. The New 
York State Department of Environmental Conservation 
(NYSDEC) prohibits incompatible uses over Sole Source Aquifers 
under New York's environmental law (NY Code, Section 15-
0514). Incompatible uses include uses involving hazardous wastes 
or substances (including petroleum) that may ultimately be 
discharged to groundwater, or the storage of such substances that 
may contaminate the groundwater. Insofar as the contemplated 
railroad activities, and any eventual commercial or industrial 
activities, are conducted on the BRT site and include use or storage 
of hazardous wastes or hazardous substances (including petroleum) 
that may ultimately be discharged to or contaminate groundwater, 
these activities may be in contravention of federal and/or New 
York environmental laws. 

In addition, the BRT site is located in a deep flow recharge area 
(Hydrogeologic Zone III), as defined in the Long Island 
Comprehensive Waste Treatment Management Plan of 1978, 
developed pursuant the Clean Water Act, Section 208 and referred 
to as the "208 Plan". Deep flow recharge areas are relatively 
undeveloped and contain groundwater of excellent quality; these 
are the areas through which the deeper portions of our aquifers are 
recharged and are necessary to the continued long-term health of 
our aquifer system. The NYSDEC regulates certain activities in 
deep flow recharge areas, including landfilling (Long Island 
Landfill Law, ECL 27-0704). The BRT site also adjoins the south 
side of the Central Suffolk Pine Barrens Critical Environmental 
Area (CEA), established by Suffolk County in 1988 for the 
protection of groundwater resources. Potential groundwater 
impacts must be considered for activities subject to the State 
Environmental Quality Review Act (SEQRA) that are located 
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within CEAs. No such consideration of potential groundwater 
impacts appears to have been conducted for the current forest
clearing and sand excavation activities on Parcel C or for future 
railroad, commercial and/or industrial activities. 

Groundwater in the Upper Glacial Aquifer is the principal source 
of water in local wells and is found at an elevation of between 30 
and 40 feet MSL beneath the BRT site, with flow to the east
southeast, towards the Carman's River (USGS Water Resources 
Investigations Report 01-4165, 2000). The planned excavation of 
much of Parcel C to an elevation of 50 feet MSL will place the 
new ground surface as little as 10 feet above the top of the Upper 
Glacial Aquifer. We note that the Carmans River is located within 
the South Haven County Park and Wertheim National Wildlife 
Refuge and portions of the river have been designated by the 
NYSDEC as a scenic river, with associated permit requirements 
and environmental concerns. Based on the water table elevation 
and flow direction, it appears that groundwater migrating beneath 
the BRT property eventually discharges to the Carmans River. 

Based on our review of the plans provided (i.e., PWGC December 
11, 2012 Overall Site Plan; AECOM's January 15, 2014 Lot Band 
C Base Plan; Bowne's April 1, 2014 Subgrade Preparation Plan), 
as well as discussions with BRT and AECOM, we understand that 
it is planned to clear the existing forest and excavate much of 
Parcel C to a final grade of approximately 50 feet MSL, which 
would place the new grade between 1 0 and 20 feet above the water 
table surface in this area. It is planned to place fill to support 
railroad tracks (at a minimum) and to conduct freight railroad 
activities on Parcel C. The exact nature of these activities has not 
yet been determined, but presumably will include commercial and 
industrial activities. These activities will undoubtedly include at 
least some use and storage of hazardous substances that may 
impact groundwater quality. To the extent that groundwater 
becomes impacted beneath the BRT site and migrates to the 
Carman's River, it has the potential to impact surface water quality 
in this designated scenic river. 

Excavation and removal of up to 50 feet of clean virgin sand and 
removal of the existing forest from Parcel C effectively removes 
up to 50 feet of filtering capacity for infiltrating stormwater that 
presently recharges the aquifers through the surface of Parcel C. 
Furthermore, the planned and presumed uses on the excavated 
surface of Parcel C will undoubtedly result in degradation of the 
quality of stormwater that recharges through Parcel C, the removal 
of forest will result in an increase in stonnwater runoff from the 
surface of Parcel C, and compaction and paving/construction on 
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the surface of Parcel C will decrease its recharge capability. The 
uses on Parcel C will also result in the generation of sanitary waste 
and may include generation of other wastes to be discharged to the 
aquifer. Removal of the forest and up to 50 feet of the unsaturated 
zone sand above the aquifer will significantly reduce the 
effectiveness of removal of nitrogen, pathogens, and other 
deleterious materials typically present in sanitary and other wastes 
that are discharged to onsite underground injection control (UIC) 
systems. UIC systems will be necessary on Parcel C to manage 
stormwater, sanitary waste and/or other discharges to the aquifer. 
Regardless of the installation of UIC systems, the changes 
associated with removal of the forest, removal of up to 50 feet of 
clean viCgin sand, and eventual railroad/commercial/industrial 
activities on Parcel C will almost certainly include a degradation of 
groundwater quality beneath and downgradient of Parcel C. 

In contrast to the BRT's removal of up to 50 feet of clean sand 
overlying the aquifer at Parcel C, at another large project recently 
constructed in close proximity, the Caithness Energy Center, the 
materials excavated for construction purposes were stored onsite 
and reused as fill and topsoil in final grading to the extent possible. 
This preservation of soil at the Caithness facility will help to 
protect Long Island's Sole Source Aquifer and is an approach that 
recognizes the importance of the aquifer to Long Island's drinking 
water supply. This protective approach is strikingly different than 
BRT's removal of the protective soil on Parcel C. 

In conclusion, the contemplated forest removal and sand 
excavation activities on Parcel C, some of which are already 
underway, eventually followed by railroad/commercial/industrial 
activities, are almost certain to adversely impact Long Island's 
sole-source drinking water aquifer and may impact the Carmans 
River, to which groundwater from the Parcel C area discharges. 
These activities would normally be regulated by the USEP A and/or 
NYSDEC, and be subject to significant environmental review. 

We note that the "Environmental Overview" prepared by Gannett 
Fleming, Inc. (February 2014) for the proposed expansion (Parcels 
B and C) of the BR T discussed the sole source aquifer and 
potential concerns regarding stormwater detention/retention and 
the need for Spill Prevention Control and Countermeasure (SPCC) 
Plans for onsite fuel storage. However, this "overview'' does not 
consider the location of the parcels within Hydrogeologic Zone III, 
their proximity to the CEA, potential impacts to the scenic 
Carmans River, or the effects of removal of the forest and a 
substantial portion of the unsaturated zone sand on the quantity and 
quality of aquifer recharge. These deficiencies seriously reduce 
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Dated: Aprilj:/... 2014 
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Ms. Davis has diversified experience in geology and hydrogeology. Her professional technical 
experience includes groundwater, soil, and soil vapor investigations, design and management of soil 
and groundwater remediation projects, design and installation of groundwater containment systems, 
design and evaluation of soil vapor mitigation systems, groundwater flow modeling, aquifer testing 
and interpretation, evaluation of site compliance with environmental regulations, environmental 
permitting, and personnel training. Ms. Davis presently manages several large-scale investigation 
and remedial and schedules. 

Personal Data 

Education 
M.S./1984/Geology/University of Southern California 
B.S./1981 /Geology/Bucknell University 

Registration and Certifications 
Certified Professional Geologist #9487, (AIPG) 1995 
California Registered Geologist #5192, 1991 
Pennsylvania Registered Geologist #PG-000529-G, 1994 
OSHA -Approved 40 hour Health and Safety 

Training Course (1990) 
OSHA - Approved 8 hour Health and Safety Training 

Refresher Courses (1991-Present) 
OSHA-Approved 8-hour Site Safety Supervisor Training 

Course (2008) 
National Ground Water Association 
Long Island Association of Professional Geologists 
USEPA Triad Training for Practitioners 

Employment History 
1993-Present FPM Group 
1992-1993 Chevron Research and Technology Co. 
1990-1992 Chevron Manufacturing Co. 
1984-1990 Chevron Exploration, Land, and 

Production Company 

Continuing Education 
o Treatment of Contaminated Soil and Rock 
o Groundwater Pollution and Hydrology 
o Environmental Law and Regulation 
o Remedial Engineering 
o Soil and Foundation Engineering 
o Environmental Geochemistry 
o Project Management Professional (PMP) training 

Aa of2013 

Detailed Experience 
MGP Site Experience 
• Field Team Supervisor. Soil Remediation, 

Brooklyn Union Coney Island MGP site. 
Reponsible for coordinating all field activities 
associated with segregation and removal of lead
paint impacted soil from MGP waste at this 
NYSDEC-Iisted MGP site. Conducted pre
excavation waste characterization, implemented 
HASP, oversaw subcontractor and FPM staff, 
coordinated with client and NYSDEC, managed 
waste manifesting, conducted community air 
monitoring, and prepared remediation report. 

• Field Sampling Services. Soil Investigation, 
Brooklyn Union Greenpolnt MGP site. 
Conducted soil sampling and screening activities 
during tank removal activities at this former MGP 
facility. Tasks included visual observations, 
screening with a calibrated PID, soil sampling, 
interfacing with the client, subcontractors and 
NYSDEC personnel, and report preparation. 

• Program Manager. Soli Vapor Intrusion 
Investigation and Mitigation, Brooklyn MGP site. 
Developed and implemented a soil vapor intrusion 
(SVI) investigation following the discovery of 
chlorinated solvents in soil vapor beneath a 
shopping center constructed on an MGP site. 
Managed all scheduling, budget and contract 
issues. Reviewed results and developed an SVI 
mitigation plan to address the chlorinated solvent 
vapors. Oversaw design and Installation of a sub
slab depressurization system (SSDS) to address 
SVI. This work was completed ontime and within 
budget. 

Site Investigations 
• Program Manager for ongoing investigation and 

remedial projects at several New York State 
Inactive Hazardous Waste Disposal sites, Voluntary 
Cleanup Program (VCP) sites, and Brownfield 
Cleanup Program (BCP) sites. Investigations have 
included site characterization, Remedial 
Investigations/Feasibility Studies (RifFS), and 
Resource Conservation and Recovery Act (RCRA) 
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facility investigations and closures. Remedial 
services have included contaminated soil removal; 
ORC and HRC injections; design, installation, and 
operation of air sparge/soil vapor extraction 
(AS/SVE) systems and sub-slab depressurization 
systems (SSDS), capping, and other remedial 
services. 

• Program Manager, NYS BCP Site, Far 
Rockaway, NY. Managed all aspects of pre
application investigation, BCP application, Rl Work 
Plan development, and Citizen Participation Plan 
(CPP) for a chlorinated solvent site. Responsible 
for scope development, NYSDEC and NYSDOH 
coordination, budget, schedule, staffing, and report 
management. 

• Program Manager, Site Characterization (SC) for 
NYS Inactive Hazardous Waste Disposal Site, 
Flushing, NY. Responsible for SC scope 
development, budget, schedule, SC Work Plan and 
report review, staffing, and agency negotiations for 
a chlorinated solvent site undergoing residential 
redevelopment. 

• Program Manager for all Phase I ESA, Phase II 
investigations, and remediation projects for a major 
commercial developer on Long Island, New York. 
Projects have included environmental services 
associated for the purchase and redevelopment of 
office buildings, aerospace facilities, former 
research and development facilities, and large 
manufacturing plants. Remedial services have 
Included RCRA closures, UIC closures, tank 
removals, and BCP projects. 

• Program Manager, Remedial Investigation/ 
Feasibility Study (RI/FS), Levittown, NY. 
Managed all aspects of RifFS for a Class 2 Inactive 
Hazardous Waste Disposal (Superfund) site 
involving chlorinated solvents. Responsibilities 
included RifFS scope, budget and schedule 
development, RifFS work plan, HASP, CAMP, and 
QAPP, coordination with client, tenants, and 
regulatory agencies, report review, remedial 
approach development, and conceptual design. 

• Project Manager, RCRA Facilities Investigation 
(RFI), Barksdale AFB, LA, AFCEE. Responsible 
for all aspects of field program planning, solicitation 
and selection of subcontractors, mobilization and 
establishment of a field office, supervising multiple 
field crews, installation and sampling of monitoring 
wells, collection and soil samples, data tracking and 
management and preparation of an RFI report. 
The scope of work included characterization of the 
nature and extent of groundwater and soil 
contamination at thirteen Solid Waste Management 
Units (SWMUs), performing a base-wide evaluation 
of background contaminant concentrations, and 

Ao of 2012 
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developing a long-term monitoring (L TM) program 
for the base. 

• Field Services Manager, UST Investigation, 
Plattsburgh AFB, NY, AFCEE. Responsible for 
field crew training, coordination of sampling crews 
at multiple sites, sample labeling, handling, 
tracking, and shipping, field data management and 
remote field office management. The scope of 
work included collection of over 450 groundwater 
samples to characterize groundwater conditions In 
the vicinity of 150 USTs using a Geoprobe 
sampling rig, well points, and rapid turnaround-time 
analysis. 

• Project Manager for site investigation activities, 
including soil vapor sampling, soil sampling and 
analysis, groundwater sampling and analysis, and 
geotechnical evaluation for numerous sites in 
Suffolk County, New York. The resulting data were 
utilized by a major supermarket company in the 
negotiations for the purchase of the properties and 
in the property remediation prior to development. 

• Project Manager, Site Investigation, Bronx, NY, 
NYCT. Managed field sampling and data analysis 
activities, including soil vapor analysis, soil sample 
analysis, and groundwater sampling and analysis at 
an active commercial bus terminal. Made 
recommendations for site remediation, Including 
UST removal, soil excavation and disposal, and 
free-phase product extraction. 

• Project Manager, RCRA Facilities Investigation, 
City of Richmond, CA. Prepared RFI work plan, 
incorporating existing geologic, chemical, and 
historical data, evaluating newly-acquired site data, 
and developing recommendations for further 
investigation and remedial action at a former 
municipal landfill. 

• Project Manager, Site Investigation, Bay Shore, 
NY. Manufacturing facility. Managed onsite and 
offsite soil and groundwater sampling program. 
Compiled and evaluated data and prepared a 
comprehensive report of the investigation results 
for the Suffolk County Department of Health 
Services (SCDHS) and NYS Department of 
Environmental Conservation (NYSDEC). Proposed 
remediation technologies for onsite soil 
contamination and onsite and offsite groundwater 
contamination. 

• Project Manager, Site Investigation, Newark 
Airport, NJ, FAA. Managed and conducted a soil 
and groundwater sampling program adjacent to 
Runway 29. Analyzed chemical analytical data and 
developed recommendations. 
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• Project Manager, Remedial Investigation, 
Richmond Refinery, CA. Supervised and 
conducted drilling, soil sampling, cone 
penetrometer testing, and well installation at a 
refinery process water effluent treatment system 
and former municipal landfill. 

• Senior Hydrogeologlst, multiple sites, NY metro 
area. Supervised drilling, installation, development, 
and sampling of monitoring wells at numerous sites 
in the greater New York metro area. Utilized 
resulting stratigraphic, hydrologic, and chemical 
analytical data to evaluate site conditions. 

• Program Manager, multiple sites, major New 
York Metro area automobile dealer. Managed 
all investigation and remedial activities for a major 
automobile retailer with multiple facilities. Sites 
included tanks, petroleum spills, underground 
injection control (UIC) systems, soil vapor intrusion 
issues, and hazardous waste management. 
Responsible for work scope and budget 
preparation, staffing and oversight, client and 
regulatory agency interactions, addressing 
insurance issues, reporting and certification, and 
project closeouts. 

• Program Manager, SWTP groundwater 
monitoring program, Town of East Hampton. 
Managed groundwater sampling and reporting for 
the Scavenger Waste Treatment Plant (SWTP). 
Responsibilities included oversight of well 
instaHation, purging and sampling the SWTP 
groundwater monitoring wells, and providing data to 
the Town for reporting purposes. 

Remediation 
• Program Manager, NYSDEC BCP site, NY City, 

major real estate developer. In responsible 
charge of all Investigation and remedial activities at 
a NYSDEC BCP site in New York City. Prepared 
the Remedial Investigation and Remedial Work 
Plan; coordinated with the owner, other contractors, 
and the NYSDEC; prepared for and conducted 
citizen participation activities; supervised all waste 
characterization, profile preparation, and waste 
management; developed the Final Engineering 
Report (FER) and Site Management Plan (SMP) for 
NYSDEC approval; and ensured that all remedial 
requirements were met such that the Certificate of 
Completion (COC) was issued. Continuing 
activities include coordination of the ongoing site 
management, communications with the NYSDEC 
and NYSDOH, and preparation of the annual 
Certification Report. 

AI of20t2 

• Program Manager, Major Oil Storage Facility 
(MOSF) closure, Glen Harbor, NY. Real estate 
developer. Responsibilities included coordination 
of the work scope with the NYSDEC and NCDOH, 
development of work plans for tanks, UIC, and 
petroleum spill closure, budget and schedule 
development, staffing and oversight, reporting and 
certification, and closeout of all environmental 
issues such that residential redevelopment could 
proceed. 

• Program Manager, Delineation and Remedial 
Services, NYS Spill Site, St. James, NY. 
Responsible for client and agency coordination, 
budget, schedule, staffing, remedial design and 
reporting for a petroleum release at a Service 
Station property with offsite impacts. 

• Program Manager, RCRA Closure Site, Freeport, 
NY. Managed all aspects of RCRA Closure of a 
former printing facility, including scope, budget and 
schedule development, Closure Plan, NYSDEC 
interactions, QAPP, and specifications for 
contractor services. 

• Program Manager, Sub-slab depressurization 
system (SSDS), Brooklyn, NY. Managed all 
aspects of SSDS implementation, Including 
delineation sampling, remedial design, budget and 
schedule, construction services testing, reporting, 
and O&M manual development for a former dry 
cleaner site in an active shopping center. 

• Program Manager, SSDS, Bronx, NY. 
Responsible for all aspects of SSDS 
implementation for a former dry cleaner site in a 
mixed-use building, including delineation sampling, 
SSDS design, construction contractor services, 
testing, reporting, and O&M manual development. 

• Project Manager, Soli Remediation, Hauppauge, 
NY. Metal plating facility. Planned remedial 
project and managed contractor support for soil 
remediation. Project was completed and approved 
bySCDHS. 

• Remedial Design, AS/SVE projects. Developed 
pilot test plans, evaluated pHot test results, and 
prepared conceptual designs for several air 
sparge/soil vapor extraction (AS/SVE) systems to 
treat petroleum and/or chlorinated solvent VOCs. 
These systems were subsequently installed and 
Ms. Davis provides ongoing review of system 
operations and remedial monitoring results. 

• Program Manager, Waste soil management, 
Brooklyn, NY. Travelers Insurance. In 
responsible charge of several task orders for waste 
characterization of a 90,000-cy construction soil 
stockpile at a municipal sewer facility. 
Responsibilities included development and 
implementation of Sampling and Analysis Plans 
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(SAP), coordination of staffing, review of lab data, 
preparation of Field Sampling Summary Reports 
(FSSR). coordination with disposal facilities, and 
preparation of waste profiles. 

• Program Manager, NYS Inactive Hazardous 
Waste Disposal (Superfund) site, Hicksville, NY. 
Property owner. Responsibilities included 
developing and implementing pre-demolition 
investigations, developing and implementing 
remedial actions (source removal) in conjunction 
with retail redevelopment, conceptual design and 
installation of sub-slab depressurization systems 
(SSDSs),maintaining ongoing OM&M programs. 

• Project Manager, Remedial projects, Patchogue, 
NY. US Tape. Designed and performed indoor 
underground storage tank abandonment program, 
leaching pool remediation plan, and managed 
contractor support for closure activities at a 
manufacturing facility. SCDHS provided oversight 
and approval. 

• Senior Hydrogeologlst, Remedial design for a 
landfill, Richmond, CA. Contributed to the design 
of a groundwater containment and remediation 
system for a former municipal landfill, including 
subsurface groundwater barrier walls and 
extraction wells. 

• Project Manager, Soli remediation, Carle Place, 
NY, Kimco. Designed remedial plan and 
supervised soil remediation activities at an active 
construction site involving excavation and disposal 
of 5,000 tons of PCB-, metal-, and petroleum
contaminated soil. NYSDEC oversaw and 
approved the completed remediation. 

• Project Manager, Groundwater containment 
system, Richmond, CA. Coordinated technical 
aspects of groundwater barrier wall construction, 
including routing, permitting, design, material 
selection, and field activities. 

• Project Manager, Multiple UIC Investigations 
and closures, Suffolk and Nassau Counties, NY 
Responsible for investigation and remediation of 
contaminated cesspool and stormwater drain pool 
in systems. Fully conversant with SCDHS SOP 9-
95 and USEPA UIC regulations for investigation 
and cleanup of leaching pool systems, including 
Action Levels and Cleanup Standards, groundwater 
monitoring criteria, and remedial requirements. 

• Project Coordinator, UIC Closure, Hempstead, 
NY. Coordinated and supervised all aspects of 
waste management for a UIC closure, including 
disposal facility review, waste sampling and 
classification, manifesting, project closeout, and 
taxation issues. 

As ol2012 
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Hvdrogeoloalc Evaluations 
• Project Manager, well permitting, East 

Hampton, NY. Private client. Prepared 
Engineer's Report for Long Island Well Permit for a 
230-gpm irrigation supply well. Responsible for 
evaluation of well interference, salt water 
upcoming, impacts from contaminants, and other 
factors affecting the proposed well . Performed well 
design (gravel pack size, screen size, etc.) for 
numerous groundwater wells on Long Island. 
Familiar with sieve analyses, well construction and 
development methods. 

• Senior Hydrogeologist, groundwater modeling, 
East Hampton, NY. Utilized Visual Modflow to 
evaluate the impact of a contaminant plume on a 
proposed SCWA wellfield. Model development 
included evaluation of recharge, aquifer properties, 
subsurface stratigraphy, boundary conditions, 
plume source and concentration, and various 
wellfield locations and pumping rates. 

• Hydrogeologist, aquifer testing, Manhattan, NY. 
NYCT. Participated in a multi-day, multi-well 
aquifer pumping test for NYCT. Responsible for 
operating and maintaining data logging equipment, 
coordinating manual water level measurements, 
and analyzing resulting drawdown data. 

• Hydrogeoiogist, aquifer evaluation, Brooklyn, 
NY. NYCT. Evaluated subsurface geologic 
conditions for subway site utilizing existing boring 
logs, topographic, and historic map data. 

• Hydrogeologist, aquifer testing, Queens, NY. 
NYCT. Performed slug tests on monitoring wells at 
an East Side Access site, and evaluated hydrologic 
properties using the HYDROLOGIC ISOAQX 
computer program. 

• Hydrogeologlst, remedial wells, Deer Park, NY. 
USEPA. Supervised drilling, installation and 
development of groundwater extraction, injection, 
and monitoring wells at a Superfund site. 
Interpreted aquifer and well performance from 
development data and recommended modification 
of drilling and development procedures. 

• Hydrogeologist, aquifer testing, NYC, NYCT. 
Performed aquifer pumping and slug tests and 
evaluated hydrologic properties using the computer 
program AQTESOLV. 

• Hydrogeologist, aquifer evaluation, Mattituck 
Airport, Mattituck, NY. Performed water level and 
water quality monitoring at a NYSDEC Superfund 
site. Constructed groundwater elevation contour 
maps and utilized chemical analytical data to 
predict contaminant plume migration. 
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• Senior Hydrogeologist, DEIS services, Lazy 
Point, NY. Town of East Hampton. Prepared a 
detailed evaluation of groundwater conditions and 
potential impacts for a water extension to Lazy 
Point for a draft Environmental Impact Statement 
(DEIS). Evaluated current and historic 
groundwater data and analytical models to 
determine potential impacts for both Lazy Point and 
the drinking water source area and prepared 
associated portions of the DE IS. 

Landfills 
• Program Manager, Greenhouse gas monitoring 

program, Town of Islip, NY. Responsibilities 
include scope and budget management, staffing, 
client and USEPA coordination, reporting review, 
and troubleshooting. 

• Project Manager, Landfill Closure 
Investigations, Town of East Hampton, NY. 
Prepared Closure Investigation work plans, 
including Hydrogeologic investigations, methane 
investigations, surtaceleachate investigations, and 
vector investigations. Prepared final Closure 
Investigation Reports, approved by the NYSDEC. 

• Project Manager, Landfill monitoring networks, 
Town of East Hampton, NY. Supervised 
installation of groundwater and methane monitoring 
wells at the landfills, including hollow-stem auger 
and mud-rotary well installations, split-spoon soil 
sampling and boring log preparation, oversight and 
Interpretation of wireline electric logging, and 
completion of initial baseline monitoring events. 

• Hydrogeologist, Landfill groundwater 
monitoring, NJ, private client. Performed 
groundwater sampling at a radio tower facility 
constructed on a landfill. Analyzed results and 
made recommendations. 

• Hydrogeologist, Landfill gas monitoring, Town 
of East Hampton, NY. Conducted methane 
monitoring at two landfills over a multi-year period. 

• Program Manager, Landfill monitoring 
programs, Town of East Hampton, NY. 
Supervises ongoing groundwater and methane 
monitoring programs, including field team 
coordination, communications with the Town, 
report scheduling, data review, and report review 
prior to distribution to the client and NYSDEC. 
Negotiated successfully with NYSDEC for reduced 
monitoring frequencies based on historic 
monitoring results. 

• Senior Hydrogeologlst, Landfill plume 
modeling, Town of East Hampton, NY. 
Conducted groundwater flow modeling to evaluate 
the nature and extent of a landfill plume and its 
fate. Findings were presented at public meetings 
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and were used to determine the configuration of 
the landfill's groundwater monitoring network. 

• Hydrogeologist, Septage lagoon Superfund 
site, Town of East Hampton, NY. Conducted 
sampling of former septage lagoons at a landfill. 
Evaluated the resulting data and prepared a 
delisting petition for this NYSDEC Superfund site. 

• Hydrogeologist, containment system modeling, 
Richmond, CA. Used the FLOW PATH modeling 
program to predict groundwater flow directions and 
evaluate extraction well locations and pumping 
rates for a groundwater containment and 
remediation system at a former municipal landfill. 

• Program Manager, Landfill gas monitoring 
program, Town of Islip, NY. Manages monthly 
methane monitoring for all landfills, including onsite 
and offsite monitoring wells, methane collection 
systems, and flare systems. Data is recorded 
electronically and downloaded to computer for 
formatting prior to expedited delivery to Town. 

• Program Manager, Landfill monitoring reporting 
program, Town of Smithtown, NY. Supervised 
and reviewed production of quarterly and annual 
monitoring reports for all monitoring programs at 
the landfills for Town compliance with NYSDEC 
requirements, including tabulation and reporting of 
groundwater and methane monitoring data, solid 
waste and recycling collection data, yard waste 
composting operations, and landfill leachate 
collection and disposal data. 

• Program Manager, Landfill remediation, Town 
of Huntington, NY. An historic landfill was 
removed from parkland under the NYSDEC's 
ERP. Responsibilities included work scope 
development, schedule and budget management, 
staffing, client and regulatory agency coordination 
and reporting, and report review and certification. 

Environmental Data Analysis 
Ms. Davis has participated in multiple sessions of 
environmental geochemistry training provided by 
environmental geochemists, including physical 
chemistry, thermodynamics, ionic interactions, 
complexation, biologic effects, and other basic 
principles. Training also Included field sampling 
procedures and effects on chemical data, chemical 
analytical methods and equipment, and QA/QC 
procedures and interpretation. Attended periodic 
environmental chemistry training sessions hosted by 
environmental laboratories and participated in hands
on training in data and QA/QC evaluation. 
• Data Evaluation, multiple projects. Reviewed 

and evaluated numerous soil, groundwater, 
product, indoor/ambient air, and soil vapor 
chemical analytical datasets, including evaluation 
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of batch and site-specific QA/QC samples, 
laboratory narratives, comparison to regulatory 
agency criteria, historic data, and background data. 

• QAPPs, multiple projects. Developed and 
implemented numerous QAPP, including QAPP 
design, sample delivery group (SDG) evaluations, 
sampling procedures and sequences, and QA/QC 
sample preparation/collection. 

• DUSR Preparation, multiple projects. Prepared 
Data Usability Summary Reports (DUSRs) for 
numerous chemical analytical datasets for projects 
overseen by USEPA, NYSDEC and other 
regulatory agencies, including soil, groundwater, 
soil vapor, indoor air, and ambient air datasets. 

• Electronic Data Deliverables, multiple projects. 
Implemented protocols and procedures for all FPM 
sites for which NYSDEC Electronic Data 
Dellverables (EDDs) are required. Responsibilities 
included staff training, data package QA/QC, client 
interactions, budget and schedule impact 
assessments, and dissemination of EDD training 
information. 

• Data Evaluation, multiple sites. Performed 
forensic assessments of historic environmental 
chemical analytical data to resolve apparent 
discrepancies with modem data and other 
Inconsistencies. 

• Leachate test assessments. Assessed leachate 
test protocols and results to determine the most 
applicable methods to evaluate and develop soil 
cleanup objectives for non-regulated compounds. 

• Organic parameter breakdown assessments. 
Interpreted numerous organic parameter datasets 
to evaluate breakdown sequences, likely original 
parameters, and rates of degradation. 

• lnsltu remediation assessments, multiple sites. 
Formulated numerous chemical treatment plans for 
insitu remediation, including assessment of 
contaminant concentrations and distribution, 
chemical processes and indicators, natural 
attenuation indicators, additional stociometric 
demands, and hydrogeologic factors. 

Community Impacts 
• Community Monitoring Plans, multiple 

hazardous waste sites. Developed Community 
Air Monitoring Plans (CAMP) for investigation and 
remediation projects, including monitoring 
procedures, action levels, and mitigation measures 
for odors, traffic, noise, dust, and/or vapors with the 
potential to affect surrounding communities. Each 
CAMP was reviewed and approved by the 
NYSDEC and NYSDOH and was implemented 
under agency oversight. Presented CAMP findings 
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at numerous community meetings. Addressed 
community and agency questions and issues 

• Vector Assessments, multiple landfill sites, 
Long Island, NY. Evaluated and implemented 
abatement for vectors (rodents, flies, and seagulls) 
in association with landfill closures, including 
inspection and reporting of vector populations, 
development of vector abatement plans, and 
assisting Town personnel with vector abatement. 

• Odor Abatement, NYSDEC BCP site, NYC, NY. 
Major real estate developer. Developed and 
implemented an odor abatement plan for highly
odorous soil discovered during a remedial project. 
The site was surrounded by three public schools; 
complaints following discovery of odorous soil 
resulted in a job shutdown until the nuisance was 
abated. The odor abatement plan was prepared 
and implemented within 24 hours and involved 
immediate covering of the odorous soil followed by 
spot excavation and removal during non-school 
hours (night work) and the use of odor-controlling 
foam. The removal was completed within one 
week without further incident. The NYSDEC and 
NYSDOH approved the completed work, allowing 
the job to recommence. 

• Vector Assessment, transfer station, Town of 
East Hampton, NY. Conducted inspections of 
intense fly infestations at a Town transfer station 
building to identify the locations and migration 
pathways of flies inside the building and to develop 
an abatement plan. This plan was successfully 
implemented and abated the nuisance flies. 

• Soil Vapor Intrusion Assessments, multiple 
sites. Developed and implemented air and soil 
vapor investigations of residential and commercial 
properties, as approved by the NYSDECINYSDOH, 
to evaluate potential air quality impacts and 
determine if mitigation or monitoring was 
necessary. Monitoring/mitigation designs were 
developed for NYSDEC/NYSDOH approval. 

• CAMP Monitoring, multiple sites. Conducted 
odor, dust, noise, and organic vapor monitoring in 
communities surrounding environmental sites. 
Data were collected and interpreted in accordance 
with NYSDEC and/or NYSDOH guidance and the 
results were submitted to these agencies together 
with recommendations for mitigation, if appropriate. 

• Project Manager, Environmental data 
assessment, Windmill Village, Town of East 
Hampton, NY. Evaluated environmental data 
obtained during due diligence testing for a 
proposed housing development. Recommended 
additional sampling and confirmed the absence of 
impacts. 
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Expert Witness/Technical Services 
• Expert WitnessfTechnical Services, residential 

project, Glen Harbor, NY. Private client 
Provided expert witness and technical services 
regarding environmental conditions and remedial 
procedures for residential redevelopment of a 
former oil terminal, Including preparing and 
obtaining NYSDEC and NCDOH approval of 
remedial work plans, preparing remedial cost 
estimates and schedules, and providing testimony 
at a public hearing before the Town Board from 
which a change of zone was requested. The 
proposed change of zone, although subject to 
considerable public opposition, was approved, 
allowing redevelopment and associated 
remediation of the property to move forward. 

• Expert Witness/Technical Services, petroleum 
spill site, Westbury, NY. Private client. Provided 
expert witness and technical services to a 
petroleum company defending NYSDEC cost 
recovery claims for a petroleum spill. The spill site 
involved two very large petroleum releases at 
gasoline stations adjoining the defendant's 
property. Services provided included evaluating 
tank tests, groundwater, soil and soil vapor 
chemical analytical data, petroleum fingerprint data, 
remediation activities and costs. Prepared 
numerous detailed timellnes of activities, large 
displays of site information and subsurface 
conditions, and cost allocation calculations. 
Conducted a detailed subsurface investigation to 
evaluate stratigraphic conditions. 

• Expert Technical Services, development site, 
VIllage of Larchmont, NY. Assisted the Village in 
successfully opposing the construction of a very 
large superstore in the adjoining community, 
including evaluating previous environmental 
investigations, developing cost estimates and 
scopes of work for a full environmental site 
assessment, preparing scoping cost estimates for 
likely remediation scenarios, preparing technical 
documents In support of the Village's position, and 
making a presentation at a public hearing. The 
proposed project was subsequently withdrawn. 

• Expert Hydrogeologist Services, development 
site, Town of Carmel, NY. Provided technical 
evaluation of a proposed water district. The 
proposed water district would impact exist~ng 
residents due to limited available water supplies 
and likely impact on existing wells. The work 
Included evaluation of aquifer pumping tests, 
determining impacts on nearby wells, assessment 
of likely increased water demand, preparation of 
supporting documents, and presentations at project 
hearings. The proposed project was subsequently 
conditionally approved by the NYSDEC with 
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significant modifications to protect the water rights 
of existing residents. 

• Expert Witness Affidavits, multiple projects. 
Prepared affidavits regarding environmental 
conditions at client properties In support of pending 
legal actions, including landfill issues, wetlands and 
navigatable waterway issues, and petroleum spills. 

• Expert Technical Services, road construction 
projects, Westchester County, NY. Croton 
Watershed Clean Water Coalition. Provided 
technical services to the CWCWC to assess 
impacts from proposed road construction projects 
on the Kensico Reservoir and other New York City 
water supply system facilities. This work included 
evaluating stormwater pollutant loading 
calculations, assessing impacts to wetlands, 
promoting application of more accurate stormwater 
runoff calculation methods, assessing proposed 
stormwater management techniques, presenting at 
public meetings, preparing technical statements for 
submittal to regulatory agencies, and participating 
in the NYSDOT SWPPP Guidance committee. 

• Expert Technical Services, solvent plume site, 
Nassau County, NY. Private client. Provided 
technical support to a property owner subject to a 
USEPA investigation as the potential source of a 
large chlorinated solvent plume, including 
evaluation of a plume-wide RifFS, detailed review 
of property historic Information, multiple meetings 
with the USEPA, client and counsel, and 
identification of additional potential source areas. 

Health and Safetv 
• Health and safety monitoring, multiple sites. 

Implemented HASP monitoring at investigation and 
remediation sites during Intrusive activities, 
including calibration and operation of 
photoionization detector (PID) and flame ionization 
detector (FlO) for organic vapors and combustible 
gas indicator (CGI) for methane. Compared results 
to applicable action levels and implemented 
protective measures as necessary. 

• CAMP monitoring, multiple sites. Performed 
community monitoring, including monitoring for 
noise, particulates (dust), and organic vapors. 
Recorded observations and compared to applicable 
action levels. Calibrated and operated noise 
meters, particulate monitors, and PID/FID. 

• Radiation screening, multiple sites. Performed 
screening for radiation at select sites, including 
operating Geiger counter in different radiation 
modes and obtaining background readings. 
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Miscellaneous Projects 
• Phase I ESAs. Performed numerous Phase I Site 

Assessments for residential and industrial sites in 
the metropolitan New York area. 

• Environmental Trainer. Conducted aquifer 
pumping and soil vapor extraction test training. 
Instructed classes for site investigation methods, 
aquifer pumping test analysis, and risk 
assessment. 

• Project Management. Performs a wide range of 
project management functions, including 
development and management of project budgets 
and schedules, coordination of field and office 
staffing, document preparation, review, editing, and 
interaction with clients, regulatory, legal, real 
estate, consultant, and compliance personnel. 

• Field Mapping Studies. Organized, supervised, 
and conducted field mapping studies in Alaska. 

• Downhole Logging. Directed petroleum well site 
geophysical logging operations and interpreted 
geophysical well logs. 

• Geophysical Data Interpretation. Processed and 
interpreted seismic reflection data and constructed 
seismic velocity models. 

• Regulatory Evaluations. Assisted and reviewed 
regulator's revision of proposed risk assessment
based UST cleanup guidelines. Reviewed 
proposed USEPA NPDES permits for remediation 
system effluent. 

• Geologic Mapping. Constructed and interpreted 
structural and stratigraphic cross sections, and 
structure contour, fault surface, isochore, and 
isopach maps. 

Regulatorv Compliance 
• Site Audits. Has conducted numerous site audits 

for regulatory compliance, particularly with respect 
to Resource Conservation and Recovery Act 
(RCRA), Comprehensive Environmental 
Responsibility and Liability Act (CERCLA), the 
Clean Water Act (CWA) and Clean Air Act (CAA). 

• RCRA compliance audits. Conducted inspections 
and reporting regarding underground and 
aboveground storage tanks (USTs and ASTs), 
hazardous waste storage facilities, waste 
management and reporting requirements, and 
hazardous waste storage area closures in 
compliance with RCRA. 

• CERCLA Compliance. Oversees and coordinates 
environmental site assessments (ESAs) for 
compliance with CERCLA requirements for a wide 
variety of facilities including operating and historic 
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industrial sites manufacturing plants, abandoned 
facifities, and multi-property Brownfield sites. 

• Superfund Sites. Managed multiple investigation 
and remedial projects at state and federal 
Superfund sites. Is very familiar with all phases of 
CERCLA projects Including PA/SI, Rl, FS, RD and 
RA. Has overseen activities at many Superfund 
sites from investigation through closure. 

• CWA Projects. Conducted investigation and 
remediation of Class V underground injection 
control (UIC) Systems, investigation and acquisition 
of UIC discharge permits, and discharges into 
surface water bodies. 

• CAA Compliance Projects. Conducted facility 
investigations for emissions sources, including 
paint booths, fume hoods, process discharges and 
other point sources. Sampled and evaluated 
remediation system discharges for CAA 
compliance, recommended emissions treatment 
when required. 

Representative DOD Prolects 
• Barksdale RFI, Barksdale AFB, LA, $520K-Lead 

Geologist for RFI for multiple Base-wide sites at 
Barksdale AFB, including landfills, petroleum spills, 
fire training areas, sewage treatment plans, and 
chemical spills. Managed field crews and sampling 
of soil, groundwater, and waste, performed sample 
and waste management, and coordinated with 
Base representatives. Prepared RFI Report, 
including analytical data reports, CS, and 
recommendations. 

• Barksdale L TM Program, Barksdale AFB, LA, 
$1. 7M-Lead Geologist for L TM Program for Base
wide Barksdale groundwater, including landfills, 
petroleum spills, fire training areas, sewage 
treatment plants, and chemical spills. Supervised 
field crews, managed samples and waste, prepared 
L TM Reports and made recommendations for LTM 
optimization. 

• Site Characterization, Plattsburgh AFB, NY, 
$720K-Field Team Leader for SC investigation of 
fuel oil USTs and petroleum spills at Base housing, 
officers' quarters, and support building prior to 
transition of these areas to other uses. Working for 
AFCEE, developed and conducted an SC for over 
200 USTs, including soil and groundwater sampling 
to identify petroleum contamination. Supervised 
several field crews in an accelerated sampling 
program to complete the SC prior to winter 
conditions. Prepared SC Report submitted to and 
approved by the NYSDEC. 
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FPAfgroup ------------ Engineering and Environmental Science 

FPM Group, Ltd. 
FPM Engineering Group, P.C. 
formerly Fanning, Phillips and Molnar 

Robert M. Calica, Esq. 
Rosenberg Calica & Birney LLP 
100 Garden City Plaza, Suite 408 
Garden City, NY 11530 

Re: Brookhaven Rail Terminal 
205 Sills Road, Yaphank, NY 
Hydrogeology Information 
FPM File No. 1151g-14-01 

Dear Mr. Calica, 

VIA EMAIL 

April21, 2014 

CORPORATE HEADQUARTERS 
909 Marconi Avenue 

Ronkonkoma, NY 11779 
631,737-62.00 

Fax 631{137-2.41 0 

The following information is provided regarding hydrogeology issues as they relate to the 
Brookhaven Rail Terminal (BRT) site. It is our understanding that much of Parcel C 
(approximately 93 acres) of the BRT site is presently being cleared of forest and excavated to 
an elevation of 50 feet above mean sea level (MSL) as part of BRT's track extension project for 
the ostensible purpose of aligning the new tracks for a railroad spur on Parcel C with existing 
tracks. Presumably this target grade is also intended to be useful for the eventual 
commercial/industrial activities to be conducted within Parcel C. This forest-clearing, sand 
excavation, and any subsequent filling with materials that are not certified as clean, are likely to 
impact the underlying Upper Glacial Aquifer, which is a sole-source drinking water aquifer and 
subject to substantial protective regulations. Certain eventual uses of the BRT site are also 
likely to impact the aquifer. 

The aquifers beneath the BRT site, which include in descending order, the Upper Glacial (water 
table) aquifer, the Magothy Aquifer, and the Lloyd Aquifer, are designated as Sole-Source 
Aquifers under the Federal Safe Drinking Water Act of 197 4 as they are the only potable water 
source for Long Island. As such, the US Environmental Protection Agency (EPA) has regulatory 
jurisdiction over activities above Long Island's aquifers. The New York State Department of 
Environmental Conservation (NYSDEC) prohibits incompatible uses over Sole Source Aquifers 
under New York's environmental law (NY Code, Section 15-0514). Incompatible uses include 
uses involving hazardous wastes or substances (including petroleum) that may ultimately be 
discharged to groundwater, or the storage of such substances that may contaminate the 
groundwater. Insofar as the contemplated railroad activities, and any eventual commercial or 
industrial activities, are conducted on the BRT site and include use or storage of hazardous 
wastes or hazardous substances (including petroleum) that may ultimately be discharged to or 
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contaminate groundwater, these activities may be in contravention of federal and/or New York 
environmental laws. 

In addition, the BRT site is located in a deep flow recharge area (Hydrogeologic Zone Ill), as 
defined in the Long Island Comprehensive Waste Treatment Management Plan of 1978, 
developed pursuant the Clean Water Act, Section 208 and referred to as the "208 Plan•. Deep 
flow recharge areas are relatively undeveloped and contain groundwater of excellent quality; 
these are the areas through which the deeper portions of our aquifers are recharged and are 
necessary to the continued long-term health of our aquifer system. The NYSDEC regulates 
certain activities in deep flow recharge areas, including landfilling (Long lslanCJ Landfill Law, ECL 
27 -0704). The BRT site also adjoins the south side of the Central Suffolk Pine Barrens Critical 
Environmental Area (CEA), established by Suffolk County in 1988 for the protection of 
groundwater resources. Potential groundwater impacts must be considered for activities subject 
to the State Environmental Quality Review Act (SEQRA) that are located within CEAs. No such 
consideration of potential groundwater impacts appears to have been conducted for the current 
forest-clearing and sand excavation activities on Parcel C or for future railroad, commercial 
and/or industrial activities. 

Groundwater in the Upper Glacial Aquifer is the principal source of water in local wells and is 
found at an elevation of between 30 and 40 feet MSL beneath the BRT site, with flow to the 
east-southeast, towards the Carman's River (USGS Water Resources Investigations Report 01-
4165, 2000). The planned excavation of much of Parcel C to an elevation of 50 feet MSL will 
place the new ground surface as little as 10 feet above the top of the Upper Glacial Aquifer. We 
note that the Carmans River is located within the South Haven County Park and Wertheim 
National Wildlife Refuge and portions of the river have been designated by the NYSDEC as a 
scenic river, with associated permit requirements and environmental concerns. Based on the 
water table elevation and flow direction, it appears that groundwater migrating beneath the BRT 
property eventually discharges to the Carmans River. 

Based on our review of the plans provided (i.e., PWGC December 11, 2012 Overall Site Plan; 
AECOM's January 15, 2014 Lot B and C Base Plan; Bowne's April 1, 2014 Subgrade 
Preparation Plan), as well as discussions with BRT and AECOM, we understand that it is 
planned to clear the existing forest and excavate much of Parcel C to a final grade of 
approximately 50 feet MSL, which would place the new grade between 1 0 and 20 feet above 
the water table surface in this area. It is planned to place fill to support railroad tracks (at a 
minimum) and to conduct freight railroad activities on Parcel C. The exact nature of these 
activities has not yet been determined, but presumably will include commercial and industrial 
activities. These activities will undoubtedly include at least some use and storage of hazardous 
substances that may impact groundwater quality. To the extent that groundwater becomes 
impacted beneath the BRT site and migrates to the Carman's River, it has the potential to 
impact surface water quality in this designated scenic river. 

Excavation and removal of up to 50 feet of clean virgin sand and removal of the existing forest 
from Parcel C effectively removes up to 50 feet of filtering capacity for infiltrating stormwater that 
presently recharges the aquifers through the surface of Parcel C. Furthermore, the planned and 
presumed uses on the excavated surface of Parcel C will undoubtedly result in degradation of 
the quality of stormwater that recharges through Parcel C, the removal of forest will resuH in an 
increase in stormwater runoff from the surface of Parcel C, and compaction and 
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paving/construction on the surface of Parcel C will decrease its recharge capability. The uses 
on Parcel C will also result in the generation of sanitary waste and may include generation of 
other wastes to be discharged to the aquifer. Removal of the forest and up to 50 feet of the 
unsaturated zone sand above the aquifer will significantly reduce the effectiveness of removal of 
nitrogen, pathogens, and other deleterious materials typically present in sanitary and other 
wastes that are discharged to onsite underground injection control (UIC) systems. UIC systems 
will be necessary on Parcel C to manage stormwater, sanitary waste and/or other discharges to 
the aquifer. Regardless of the installation of UJC systems, the changes associated with removal 
of the forest, removal of up to 50 feet of clean virgin sand, and eventual 
railroad/commercial/industrial activities on Parcel C will almost certainly include a degradation of 
groundwater quality beneath and downgradlent of Parcel C. 

In contrast to the BRT's removal of up to 50 feet of clean sand overlying the aquifer at Parcel C, 
at another large project recently constructed in close proximity, the Caithness Energy Center, 
the materials excavated for construction purposes were stored onsite and reused as fill and 
topsoil in final grading to the extent possible. This preservation of soil at the Caithness facility 
will help to protect Long Island's Sole Source Aquifer and is an approach that recognizes the 
importance of the aquifer to Long Island's drinking water supply. This protective approach is 
strikingly different than BRT's removal of the protective soil on Parcel C. 

In conclusion, the contemplated forest removal and sand excavation activities on Parcel C, 
some of which are already underway, eventually followed by railroad/commercial/industrial 
activities, are almost certain to adversely impact Long Island's sole-source drinking water 
aquifer and may impact the Carmans River, to which groundwater from the Parcel C area 
discharges. These activities would normally be regulated by the USEPA and/or NYSDEC, and 
be subject to significant environmental review. 

We note that the gEnvironmental Overview" prepared by Gannett Fleming, Inc. (February 2014) 
for the proposed expansion (Parcels B and C) of the BRT discussed the sole source aquifer and 
potential concems regarding stormwater detention/retention and the need for Spill Prevention 
Control and Countermeasure (SPCC) Plans for onsite fuel storage. However, this "overview" 
does not consider the location of the parcels within Hydrogeologic Zone Ill, their proximity to the 
CEA, potential impacts to the scenic Carmans River, or the effects of removal of the forest and 
a substantial portion of the unsaturated zone sand on the quantity and quality of aquifer 
recharge. These deficiencies seriously reduce the credibility of this document and indicate that 
the environmental impacts of the proposed BRT expansion have not been adequately 
assessed. 

If you have any questions, please do not hesitate to contact me at (631) 737-6200, ext. 228. 

SOD:sod 

Very truly yours, 

~r. -:: v~-- CP~ 
';e~~~P~~/ 
Senior Project Manager 
Vice President 

FPAf 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---------------------------------------------------------------){ 

TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC f/k/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS EJ{PRESSWAY ASSOCIATES, 
WATRAL BROTHERS, INC., and PRATT 
BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------){ 

Case No. 14-CV-02286 
(LDW,AKT) 

DECLARATION OF RITU 
MODY, P.E. IN SUPPORT 
OF TOWN OF BROOKHAVEN'S 
MOTION FOR PRELIMINARY 
INJUNCTION PURSUANT TO 
RULE 65 OF THE FED R. CIV. P.· 

RITU MODY, P.E., declares pursuant to 28 U.S.C. § 1746 under penalty of perjury as 

follows: 

1. I am a New York Licensed Professional Engineer employed by FPM Group-

Engineering and Environmental Science ("FPM"). 

2. FPM has been retained to assist Rosenberg Calica & Birney LLP ("RCB"), Special 

Counsel to the Town of Brookhaven ("Town") in connection with this litigation which concerns the 

ongoing construction, excavation and development activities by the defendants herein, d/b/a the 

Brookhaven Railroad ("BRT") to construct what defendants describe as an ancillary railway "spur" 

on a 93 acre site (the ''93 Acre Parcel'') which adjoins BRT's previously constructed and operating 

28 acre rail facility (the "28 Acre Parcel"). FPM's rolse is to provide RCB and the Town with a 

professional engineering assessment of the impacts of the BRT Defendants' actions. 

3. In this regard, I have read the accompanying Declaration of Brookhaven Town 

Attorney Annette Eaderesto, Esq. and its exhibits, I have reviewed all of the various proposed site 

plans, development plans, grading plans and track construction plans provided to the Town by the 
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BRT Defendants, and I also met personally at FPM's office recently with engineering 

representatives of AECOM, an engineering firm which has been identified by the BRT Defendants 

as the principal designers of the proposed track installations on the 93 acre "spur'' parcel. 

4. I obtained a Bachelor of Science and Chemical Engineering from University of 

Bombay and obtained a Master of Science in Environmental Sciences from Rutgers University in 

2000, and have been a New York licensed Professional Engineer since 2009. A copy of my 

Curriculum Vitae is annexed (exhibit 1). 

5. I incorporate below, as my Declaration under oath, the contents of my Report to 

RCB dated April22, 2014 (exhibit 2) in its entirety reading as follows: 

{00131310-1} 

"It is our understanding that much of Parcel C (approximately 93 
acres) of the BRT site is presently being cleared of forest and 
excavated to an elevation of 50 feet above mean sea level (MSL) as 
part ofBRT's track extension project so as to align the new tracks for 
a rail road spur on Parcel C with existing tracks. Based on our review 
of the plans provided (i.e., PWGC December 11, 2012 Overall Site 
Plan; AECOM's January 15, 2014 Lot Band C Base Plan; Bowne's 
April 1, 2014 Subgrade Preparation Plan), as well as discussions with 
BR T and AECOM, we understand that the existing Long Island Rail 
Road (LIRR) track near the southwest comer of Parcel C is at an 
approximate 100-foot elevation. The original topographic contours 
indicate that the southwest portion of Parcel C was at an elevation of 
about 100 feet and generally sloped downward to the east-northeast to 
an elevation of somewhat less than 50 feet. Our observations indicate 
that the majority of the original surface of Parcel C was above 
elevation 50 feet. 

FPM met with AECOM engineers on April15, 2014 to obtain a better 
understanding of the track layout and site design. However they 
could not provide a sound engineering reason or need for the existing 
grade of Parcel C to be reduced to approximately 60 feet in the 
southeast comer of the site and eventually down to 50 feet for 
majority for the 93-acre parcel. In addition, even though certain areas 
of the Parcel are already below the 1 00-foot elevation at which the 
existing LIRR track enters in the Southwest comer, good engineering 
practice dictates using the excess fill located elsewhere on the site to 
level the site and thereby reduce the need for excavation and removal 
of clean virgin material. Our engineering experience indicates that a 
gradual grade as required to lay the new rail road tracks can be 

2 
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achieved by the "traditional cut and fill'' method to level the overall 
site so as to minimize the removal of excess soil from the site. 

Excavating, removing and selling of sand (sand mining) in New York 
State is tegulated by the New York State Department of 
Environmental Conservation (NYSDEC) and requires a permit prior 
to the start of mining operations. New York State is rich in minerals 
that are mined for industrial and construction uses. Almost 90 percent 
of mining in New York involves the excavation of sand, gJavel and 
limestone, which are often processed through screens and CIUShem 
and used in concrete, road fill, and construction projects. New York 
ranks seventh in the nation in the production of construction sand and 
gravel. 

The New York State Legislature enacted Article 23, Title 27 of the 
Environmental Conservation Law (ECL) of New York State to 
achieve the policies of the State which are 1o ensure the 
environmentally sound, economic development of New Yorlc's 
mineral resources and the return of affected land to productive use for 
current and future generations. Regulations (6NYCRR Parts 420-
425) and a permitting program designed to achieve these goals have 
been established by the NYSDEC. The Mined Land Reclamation 
Program applies to all excavations from which greater than 1,000 
tons, or greater than 750 cubic yards, whichever is less, of mineral(s) 
are :removed, or are proposed to be removed, dming 12 successive 
months. We note that certain excavation or grading operations 
conducted solely in aid of onsite construction or farming may be 
exempt from the permitting requirements. However, in this case, as 
there is no reported plan for onsite construction on Parcel C, other 
than for the railroad spur, this exception does not appear to apply. 

Obtaining a sand mining permit requires submitting a Mining Permit 
Application, Mined Land Organizational Report, Environmental 
Assessment Form, and a Mined Land Use Plan to the NYSDEC 
Regional Office for their review and approval. We have no 
indications that any ofthes~e · ed documents exist." 

Dated: April?:i 2014 ~ 

Y,P.E. 
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Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 49 of 56 PageiD #: 218 

EXHIBIT 1 



Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 

FPM group----- Engineering and Environmental Science 

Ms. Mody has environmental engineering experience in several areas including envi~onmental 
impacts/assessments, evaluation of site compliance with environmental regulations and 
environmental' permitting; soil, air and groundwater investigations at various hazardous waste sites 
and air dispersion modeling. 

Personal Data 

Education 
M.S./Envlronmental Sciences/2000 
B.S./Chemical Engineering/1998 

Registration and Certifications 
Professional Engineer/New York State 
LEED8 Green Associate/2011 
NYSDEC Stormwater Qualified Inspector Training 
OSHA-approved 40-hr Health & Safety Training 
OSHA-approved 8-hr Refresher Training 
OSHA-approved 8-hr HAZWOPER Supervisor Training 

Employment History 
2001-present FPM Group 
2000-2001 Langan Engineering and 

Environmental Services, Inc. 

Detailed Experience 
Site Investigation/Remediation 

• Provided engineering and environmental services 
during remediation of a former landfill situated in the 
Town of Huntington, NY as part of NYS Brownfield 
Cleanup Program. The project included an historic 
landfill and restoration of the site to park use. Work 
included preparing bidding and contract documents, 
meeting the Town, NYSDEC and other agencies for 
permitting, as well as providing oversight and 
monitoring during remediation. Responsibilities 
Included daily reporting to the owner, waste 
manifesting as well as coordination among multiple 
on-site contractors. 

• Performed Phase I Environmental Site Assessment 
(ESA) for an industrial site in Brooklyn, NY. Phase I 
ESA tasks included site inspections, evaluation of 
state and federal databases, records review at local 
and state agencies and report preparation. Phase I 
led to Phase II investigation which included a 
geophysical survey, soil & groundwater monitoring 
and remediation activities including soil excavation, 
and free product recovery. Provided oversight and 
monitoring during remediation. 

• Worked with NYSOGS and NYSDEC to remediate 
prioritized waste tire dump sites across NY State. 
Developed plans and specifications for processing 

Aool201. 

the waste tire material Into shred material to be used 
by NYSDOT. Also assisted NYSOGS with bidding 
phase services including contractor award and 
construction/ remediation/restoration/oversight. 

• Performed landfill gas monitoring at various landfill 
locations in Long Island to determine levels of 
methane, oxygen, and carbon dioxide in the 
subsurface and uploaded data to database for 
analysis and reporting. 

• Collected groundwater samples as a part of long
term monitoring projects at several landfills in Suffolk 
County, NY. 

• Performed site investigation to address the petroleum 
spill Issue for a New York State Correctional facility 
located at Fishkill, New York. The entire 
contaminated area was excavated and replaced with 
un-contaminated soil. Collected end-point samples at 
various locations in the contaminated area to confirm 
the completion of remediation and prepared a 
Closure Report for submittal to the NYSDEC. 

• Performed soil and groundwater sampling for several 
spills associated with storage of diesel fuel for a 
corrugated box manufactures in Maspeth, NY. 
Remediation activities included excavation, ORC and 
Regenox injection and routine groundwater 
monitoring to evaluate the impact of the spill. 

• Performed site investigation to identify potential 
sources of volatile organic compounds in the 
basement and the subsurface outside the basement 
for a corrugated box manufacturer in Maspeth, NY. 
Performed groundwater and soil sampling for various 
contaminants (chlorinated VOCs, Metals, SVOCs) to 
evaluate site contamination. 

• As part of a property transaction, performed a Phase 
II Investigation in New Hyde Park, NY. A 
geophysical survey as well as numerous soil borings 
were performed to confirm the presence/locations of 
known of suspected USTs as well as to evaluate 
potential petroleum releases on the facility. 

• Performed site investigation for a housing 
development to address a petroleum spill issue at 
their Stream Generation Plant in Manhattan, NY. 
Prepared and executed the NYSDEC approved work 
plan to delineate the extent of the petroleum 
contamination for the open spill. 
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• Supervised numerous boring and drilling activities at 
Englewood Cliffs, NJ. Performed soil and/or water 
sampling at various hazardous waste/hazardous 
substance sites. 

• Worked on NJDEP projects that focused on the 
integration of multiple chemicals emitted from 
multiple facilities and studied the health effects of the 
chemicals on the community. 

Design 
• Designed a sub-slab depressurization system 

(SSDS) for a 4,000 sf vacant office building on a 1-
acre parcel that was utilized as a municipal landfill by 
the City of Peekskill. The designed involved 
horizontal wells and blower system to prevent 
potential methane gas intrusion inside the building 
which was being converted to an outpatient treatment 
facility by DASNY and NYS Office of Alcoholism and 
Substance Abuse Services (CASAS). 

• As a Village of Lake Success environmental 
consultant, involved in a groundwater pump and treat 
system design review as well as review of the 
quarterly OU-1 and OU-2 remedial system operation, 
maintenance and monitoring reports. 

• Reviewed drawings and provided oversight for 
construction of an SSDS system for a 1.4 million sf 
facility of a 94-acre parcel In the Village of Lake 
Success and Town of North Hempstead. 

• Designed repairs to failing on-site sewage disposal 
systems at U.S. Coast Guard facilities in Long Island, 
NY. This included evaluating alternative design 
options to traditional gravity systems (e.g. septic 
tanks and leaching pools) including pump stations 
and shallow plastic infiltration/trench systems. 

• Designed and prepared application package for 
conventional sewage disposal systems for several 
private and government agencies including 
evaluating transfer of credit option and variance 
application. 

• Designed a new sewer connection for a flavor 
manufacturing facility in NY. The design of the 
sewer connection involved a detailed survey of the 
sewer route along major roadways, pretreatment 
design for wastewater generated inside the facility 
and design of piping. 

• Conventional subsurface sewage disposal system 
for a NYCT substation in Station Island, NY. 

• Designed a new track and f1eld athletic complex at 
the US Coast Guard Academy in New London, CT. 
The project involved the replacement of an existing 
6-lane track with synthetic type running surface, 
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separate throwing events and a full size athletic 
playing field with a synthetic turf surface in the 
center of the track. 

• Hazardous material storage area design for an 
antenna manufacturer In accordance with Suffolk 
County regulations and containment provisions. 

• Worked on a project associated with remediating 
prioritized waste tire dump sites on Long Island 
and within the mid Hudson and northern New York 
regions. 

Reaulatorv Compliance/Permitting 
• Prepared and/or reviewed numerous Spill Prevention 

Control and Countermeasure Plans (SPCCPs) in 
accordance with 40 CFR Part 112. The plan 
provides a framework to prevent, minimize, and to 
control and contain spills of petroleum and other 
hazardous substances at the facility. 

• Air permitting and associated reporting including 
Title V air permits; new source review; seasonal 
variance applications, emission statements; annual 
and semi-annual compliance certifications; and air 
facility registrations. 

• Prepared application and plans for Suffolk County 
Department of Health Services (SCDHS) Article 12 
Toxic and Hazardous Material Storage Permit for 
several facilities including: Firework Manufacturer 
in Brooklyn, NY; Air Freshener Manufacturer in 
Farmingdale, NY; Metal Part Manufacturer in 
Melville, NY; and State Park Facility located in 
Belmont, NY. 

• Performed RCRA compliance activities involving 
waste stream characterizations; waste 
minimizations; pollution prevention; manifest 
tracking; preparation of quarterly and annual 
reports; and training. 

• Prepared hazardous waste closure plans in 
accordance with 6NYCRR 373-3. 

• Reviewed and updated a RCRA Part B Permit 
Application for compliance with 40 CFR Part 270 
and NJ Hazardous Waste Regulations for a 
hazardous waste storage building at McGuire Air 
Force Base. 

• Assisted in reviewing NIOSH and EPA ambient air 
sampling methods for release of air contaminants 
(VOCs, SVOCs, ammonia, formaldehyde, and 
mercury) to obtain permit for a medical waste 
sterilization system in Brooklyn, NY. 

• Prepared EPCRA-requlred toxic chemical release 
Inventory (TRI) report for a manufacturing facility in 
Bayshore, NY. 



Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 52 of 56 PageiD #: 221 

FPM group ___ _ Engineering and Environmental Science 

• Performed UST Engineering Study for Nassau and 
Suffolk County. Included site investigations and 
code review (as per NYSDEC, SCDOH, NCDOH, 
NFPA agencies) to identify non-compliance issues. 
Prepared a report detailing deficiencies, solutions 
and associated costs. 

• Studied the exposure of Individuals to various air 
contaminants using personal air monitors. 
Prepared samples for the field test and also 
performed leak checks on the personal air 
monitors. Designed a poster in Arcview depicting 
the selected area with local contaminant sources 
including car repair shops, gas stations, and dry 
cleaners. 

Environmental Impact Assessment 
• Prepared an environmental assessment (EA) in 

accordance with the requirements of National 
Environmental Policy Act (NEPA) and its 
implementing regulations (40 CFR 1500 et seq) to 
assess the potential environmental effects of 
implementing the proposed dam rehabilitation work at 
the Mine Lake Dam in West Point for the United 
States Army Garrison. 

• Assisted in preparing several environmental 
assessments (EA) and Finding of No Significant 
Impacts (FONSI) in accordance with the Army 
Regulation (AR) 200-2 and the National 
Environmental Policy Act (NEPA) for projects 
involving the construction/expansion of military 
reservations at military bases on the island of Oahu 
in Hawaii. These include the facilities at Schofield 
Barracks, Helemano Military Reservation and 
Aliamanu Military Reservation. 

• Performed a historic Investigation of numerous 
structures associated with the World War II era for 
the USDA in Plum Island, NY. The work included 
analysis of existing conditions for all the structures 
(64) as well as recommendations for the 
stabilization/maintenance of all the structures and 
equipments. 

Hvdrology 
• Hydrologist consultant to New York City Transit 

(NYCT) involving numerous drainage studies and 
investigation of mitigation measures for stormwater 
and groundwater issues at bus depots and subway 
station. 

• Evaluated Stormwater management alternatives for 
the development of a new bus depot in Staten Island, 
NY. Based on series of percolation tests & site 
geology review, designed a tern porary on-site 

..... , 2014 

stormwater retention basin to capture the rainfall in 
accordance with NYCDEP & NYSDEC regulations. 
As part of the project, also designed a UST for 
storage of rainwater runoff to be used for bus 
washing as well as evaluated and recommended 
alternate water sources. 

• Investigated leaks at the New South Ferry station in 
Manhattan, NY and prepared an engineering report 
to alleviate the water infiltration problem by 
Investigating different dewatering solutions. 

• As part of NYCT's MS4 permit for discharges 
associated with industrial activity, collected 
stormwater runoff samples and evaluated the water 
quality of the runoff from the NYCT's property. 

• For a new railroad station parking lot in Staten 
Island, NY reviewed the design drawings for 
compliance with NYSDEC Stormwater 
Management Design Manual (SMD) and prepared 
a NOI and SWPPP for the construction activity. 

• Performed dye testing for several NYCT facilities in 
NYC. 

• Evaluated porous pavement as a design alternative 
to handle stormwater runoff for a proposed NYCT 
bus depot parking lot in Bronx, NY. The work 
involved performing permeability tests for the newly 
installed porous pavement. 

• Evaluation and rehabilitation of groundwater well 
pumping stations via downhole camera 
videotaping, riser swab cleaning and high velocity 
jetting. 

Modeling 
• As a consultant to the Town of Greenburgh, NY 

performed drainage calculations and modeling (TR-
55 and US Army Corps HEC-HMS software) for the 
2, 10, 25, and 100 year storm events to analyze 
peak flow and runoff volumes generated under pre
existing and post construction activities. 

• Performed air dispersion modeling for selected 
facilities in Newark, NJ and Phillipsburg, NJ using 
the JSCL T3 model. 

• Experienced database management with Arcview 
(GIS) 

Health and Safetv 
• Performed health and safety monitoring at 

investigation and remediation sites during intrusive 
activities. Monitoring included calibration and 
operation of photoionization detector (PID) and 
flame-ionization detector (FlO) for organic vapors 
and combustible gas indicator (CGI) for methane. 
Compared results to applicable action levels and 



Case 2:14-cv-02286-LDW-AKT Document 14 Filed 04/25/14 Page 53 of 56 PageiD #: 222 

FPM group-----

took preventative/protective measures as 
necessary. 

• Performed community monitoring, including 
monitoring for noise, particulates (dust), and 
organic vapors. Recorded observations and 
compared to applicable action levels. Familiar with 
calibration and operation of noise meters, 
particulate monitors, and PID/FID. 

• Performed screening for radiation at select sites. 
Familiar with operation of Geiger counter in 
different radiation modes and with background 
readings. 

Solid Waste Management 
• Assisted the Town of Riverhead to update their 2005 

Solid Waste Management Plan (SWMP) to 
incorporate comments received by NYSDEC aimed 
at consistency between the SWMP & Comprehensive 
Recycling Analysis (CRA). 

• Assisted in estimating the remaining volume and 
footprint for the Youngs Avenue Landfill which was in 
full-scale reclamation mode. Performed field 
activities based on a boring and excavation plan 
developed which included sampling, preparation of 
boring logs, test pit logs, etc. Utilizing field data as 
well as existing survey information, performed 
manual volume calculations using average end 
sections. 

• Worked with USDA to prepare plans and 
specifications involving removal and disposal of over 
10,000 cy of construction and demolition debris at 
various waste management areas on Plum Island, 
NY 

• Performed field activities including sampling and soil 
borings to evaluate the nature and extent of the in
site petroleum contamination that was discovered at 
the Youngs Ave Landfill during reclamation activities. 

Aaol2014 
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FPM Group, Ltd. 
FPM Engineering Group, P.C. 
formerly Fanning, Phllnps and Molnar 

Robert M. Calica, Esq. 
Rosenberg Calica & Birney LLP 
100 Garden City Plaza, Suite 408 
Garden City, NY 11530 

Re: Brookhaven Rail Terminal 
205 Sills Road, Yaphank, NY 
Sand Mining Permit Information 
FPM File No. 1151 g-14-02 

Dear Mr. Calica, 

VIA EMAIL 

April22, 2014 

CORPORATE HEADQUARTERS 
909 Marco"i Avenue 

Ronkonkoma. NY 11n9 
631/737-8200 

Fax 631/737-2410 

The following information is provided regarding sand-mining regulatory issues as they relate to 
the Brookhaven Rail Terminal (BRT} site. It is our understanding that much of Parcel C 
(approximately 93 acres) of the BRT site is presently being cleared of forest and excavated to 
an elevation of 50 feet above mean sea level (MSL) as part of BRT's track extension project so 
as to align the new tracks for a rail road spur on Parcel C with existing tracks. Based on our 
review of the plans provided (i.e., PWGC December 11, 2012 Overall Site Plan; AECOM's 
January 15, 2014 Lot Band C Base Plan; Bowne's April 1, 2014 Subgrade Preparation Plan). 
as well as discussions with BRT and AECOM, we understand that the existing Long Island Rail 
Road (LIRR) track near the southwest comer of Parcel C is at an approximate 100-foot 
elevation. The original topographic contours indicate that the southwest portion of Parcel C was 
at an elevation of about 1 00 feet and generally sloped downward to the east-northeast to an 
elevation of somewhat less than 50 feet. Our observations indicate that the majority of the 
original surface of Parcel C was above elevation 50 feet. 

FPM met with AECOM engineers on April15, 2014 to obtain a better understanding of the track 
layout and site design. However they could not provide a sound engineering reason or need for 
the existing grade of Parcel C to be reduced to approximately 60 feet in the southeast corner of 
the site and eventually down to 50 feet for majority for the 93-acre parcel. In addition, even 
though certain areas of the Parcel are already below the 1 00-foot elevation at which the existing 
LIRR track enters in the Southwest corner, good engineering practice dictates using the excess 
fill located elsewhere on the site to level the site and thereby reduce the need for excavation 
and removal of clean virgin material. Our engineering experience indicates that a gradual grade 
as required to Jay the new rail road tracks can be achieved by the "traditional cut and fillp method 
to level the overall site so as to minimize the removal of excess soil from the site. 

RONKONKOMA, NY • ROME, NY • SAN ANTONIO, TX • SPOKANE, WA • LANCASTER, CA • MIDWEST CITY, OK o MT. HOLLY, NJ o U\.:s VcG:,s. NV 
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Excavating, removing and selling of sand (sand mining) in New York State is regulated by the 
New York State Department of Environmental Conservation (NYSDEC) and requires a permit 
prior to the start of mining operations. New York State is rich in minerals that are mined for 
industrial and construction uses. Almost 90 percent of mining in New York involves the 
excavation of sand, gravel and limestone, which are often processed through screens and 
crushers and used in concrete, road fill, and construction projects. New York ranks seventh in 
the nation in the production of construction sand and gravel. 

The New York State Legislature enacted Article 23, Title 27 of the Environmental Conservation 
Law {ECL) of New York State to achieve the policies of the State which are to ensure the 
environmentally sound, economic development of New York's mineral resources and the return 
of affected land to productive use for current and future generations. Regulations (6NYCRR 
Parts 420 - 425) and a permitting program designed to achieve these goals have been 
established by the NYSDEC. The Mined Land Reclamation Program applies to all excavations 
from which greater than 1,000 tons, or greater than 750 cubic yards, whichever is less, of 
mineral(s) are removed, or are proposed to be removed, during 12 successive months. We 
note that certain excavation or grading operations conducted solely in aid of onsite construction 
or fanning may be exempt from the permitting requirements. However, in this case, as there is 
no reported plan for onsite construction on Parcel C. other than for the railroad spur, this 
exception does not appear to apply. 

Obtaining a sand mining permit requires submitting a Mining Permit Application, Mined Land 
Organizational Report, Environmental Assessment Form, and a Mined Land Use Plan to the 
NYSDEC Regional Office for their review and approval. We have no indications that any of 
these required documents exist. 

If you have any questions, please do not hesitate to contact me at (631) 737-6200, ext. 220. 

RAM:ram 
s IRDhen cat~ea\Town of Brro!sha••·•-BRDCaljcaSandt.1mlnq!V4 042~ 

Very truly yours, 

Ri~Eo Green Assoc. 

Engineer 

FPNI 
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Town of Brookhaven 
Long Island 

Mark Lesko, Supervisor 

May 11,2012 

Mr. Andrew Kaufman 
Sills Road Realty, LLC 
56 Comsewogue Road 
East Setauket. NY 11791 

Re: Sills Road Realty, LLC 
Development of Brookhaven Rail Terminal (BRT) Phase II 
Yaphank, NY 

Dear Mr. Kaufman: 

On behalf of the Town of Brookhaven I appreciate the opportunity to comment upon the 
above-referenced project. I have had an opportunity to preliminarily review the new 
plans for development of the second phase pertaining to this rail terminal and offer the 
following comments: 

Generally the plans should meet the same level of detail provided on the ftrst phase of the 
project during the BRT approval process with the NTSB and the Town. I will now list a 
few items of concern and also indicate those standard items to include. 

• All existing conditions to remain shall be shown on plans. 

• Underlying old filed subdivision to be abandoned in accordance with Town 
and County procedures. 

• 100 foot natural and undisturbed buffer along the Long Island Expressway 
with l 00 foot natural and undisturbed buffer on all sides of the NYS 
recharge basin, with the exception of site entrances. 

• 50 foot wide natural and undisturbed buffer along the westerly property line 
adjacent to the LIPA transmission lines, with the exception of inter parcel 
access and easements. 

• 150 foot natural and undisturbed buffer along the all property lines as per 
section 85-315-K(4) Transportation terminal criteria- This buffer is needed 
along the easterly side of the parcel adjacent to the Suffolk County Honor 
Farm. 

Department of Planning, Environment and Land Management 
Brenda Prusinowski, AICP, Deputy Commissioner 

Division of Engineering 
Gregg G. Kelsey. P.E. , Assistmlt Town Engineer 

One lmlcpenclence Hill• Farmingville • NY-11738 • Phone (631) 4fil -629H • Fax (631) 451 -64.19 
www.brookhaYen.org 



• 75 foot natural and undisturbed buffer along the Long Island Railroad 

• Access to the LIE service road requires a permit from NYSDOT and will 
need to include Entrance road design, deceleration lane and acceleration 
lane along LIE south service road. 

• Location of LIE main road access ramp and end of south service lanes. 

• Second means of access to the expansion parcel for emergency vehicles 
and/or vehicle access. 

• Provide engineering calculations including removal of excess materials 
certification and provide NYSDEC mining exemption or permit in 
accordance with NYSDEC policy of November 2011 if removing greater 
than 750 cubic yards. 

• Elevations along LIP A property and gas service easement to power plant. 

• Proposed track elevations and slope. 

• All proposed fencing to be shown on plans including type and height. 

• Proposed road grades and slope. 

• Slope easements across LIPA property near main track and existing 
retaining walls. 

• Continue 30' wide LIPA easement along southern property line for existing 
overhead wires. 

• Area of site landscaping and natural buffers to equal 30% of total site area. 
Provide Landscape plan to demonstrate conformance. 

• Drainage design criteria and calculations. 

• Parking and loading design criteria, calculations and locations. 

• General site notes, acreage, key map, etc. 

• Site lighting concept and lamp heights. 

• Water main and fire hydrant locations in conformance with NYS building/ 
fire codes. 

• Preliminary site grading and drainage structures, retention areas, recharge 
basin, etc including compliance with SWPPP is required. 

• Provide documents for NYS SEQRA review or provide documentation of 
NEPA determination . 

• Site Plan application, approval and building permits are required for all non 
railroad uses and buildings. 



I appreciate the opportunity to provide these comments regarding the proposed 
development for the Brookhaven Rail Terminal Expansion Project. Please feel free to 
contact me at 451- 6400 if you have any questions regarding these comments. I would 
also be available to meet with you to discuss these issues. 

Sincerely, 

-1/Ak~o 
Gregg G. Kelsey, P.E. -
Assistant Town Engineer 

GGK:gk 
Encl. 

Cc: Matt Miner 
David Barnes 
Paul Stevens, P.E .• SB Bowne 
James Pratt 
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February 6, 2014 

Town of Bloolchwln Office of the SupeMsor
Mr. Ed Romal~ SUpervisor 
One Indepcnde1lce Hill 
Fllll'mingvllle, NV U738 

Re: Broolchlven Rill Termini! Expansion Project- Environmental Review 

SUPE.~·~ISCR'S OFFICE 
TOWN o: 3HOOKHAVEN ; 

2m~ rc?- 1 o t~ If: 3$ 

BloolchaYan Tsmi111 Open!tfons, LLC Is proposing an explmSion of 1n edstlng intannodal r1ll freight 
fldlh¥ In the VIDlllgl!t of vqm.nc, Town of Broolch.wen, Suffolk County. The existing Broolchlven Rail 
Tennlnll li! I 28-lc:re pllrcel with lllpproximllteJy 12,U) Une~~r feet of raD track 811d I connection wfth the 
Long Island Rlhld. The propasid ecpansAon would IIWOIYI; atens1on of thl facility onto en adjiC8nt 
approxl~ 93-ICI'W site and IIWOive construcdon of an lldciMtiond 12,500 linear feet of intemll trldc to 
~ fulure wrehousing{rn~Jufedurlng and coldfdry storage fllcillties. 

On September 19, 2013, Governor CUomo announced that lll'oolchlnn Term! .. Operations, LLC was 
IIWilfded II grant through the Nlw York Stllt8 Depmment of TrMSpOttltion Paenger lind Freight Rill 
Assistance Program to support the proposed tnlck expansion. To support the wamw an environmental 
ISSIISment Is being prepnd to considlr the effects of this propmlld action. 

The site Is bordered to the Wlllt by tM exlsttng lkookhMH'I Rill TermiMG, on the IOUih by the Long Jstand 
Rallrold, on the east by agrfalteum fi811ds of the Suffolk eo..nty Farm ind Ed.uCilltion Center, and on the 
north by Interstltl495 (long lsllnd Expressway). The proposed nil would connect dh the existing 
BloolchiMtn Rdl Tennlnal and would not.lnvolve 1111)' new connac:tlon to the Long J'slmnd Rallrold. 

On behlftf of Brookhlven Terminal Operations LLC, we are requesting your comments and concerns 
regiJldfng the pcoposed freight 1'111 trade extension. 

Thank you for your time and consideration of this aaquest. If you hive questions, plcese do not hesitate to 
cont1ct me via 1111111 at cshlrtcOgfnetcom or via phone at (717) 763-7212 extension 2566. 

cc:056231 

GIBnnlt ......... 

~4~ 
Craig S. ShArk. AICP 

Senior Project~ 

Gannett Fleming, Inc. 

P.O. 8cDc 67100 • Harltlburg. PA 17101-7100 l2f1751NteAVImll• Qunp Hll~ PA 17011·2316 
t 717.763.72U. f: 717.76U150 

www~ 



EXHIBIT L TO APRIL 24 
. ' 

2014 ORDER TO SHOW 
CAUSE 



] ~ ~ 

] 

1 
1 
J 

J 

I 

'-

BROOKHAVEN RAIL TERMmNAL 
Proposed Expansion {Parcels B and C) 

ENVIRONMENTAL OVERVIEW 

PNpared for: 
Brookhaven Rail, LLC. 

Gannett Fleming, Inc. 

February 2014 
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Brookhaven Rail Terminal 
Environmental Overview of Proposed Expansion (Parcels B/C) February 2014 
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I. Introduction 

This Environmental Overview evaluates the environmental setting and potential resource concerns 
associated with a proposed expansion of the existing Brookhaven Rail Terminal in the Village of 
Yaphank, Town of Brookhaven, Suffolk County, NY. The purpose of this study Is to: 

• Characterize natural, social, and cultural resources on and adjacentto the site; 
• Identify potential resource and/or regulatory concerns which may require further analysis If 

future development Is proposed; and 
• Where applicable, suggest additional studies and/or minimization measures which may be 

necessary to full characterize and address natural, social and cultural resource effects 
associated with future development and operation of the site. 

Expansion concepts involve development of rail infrastructure on a combined 93 aaes Immediately 
east of the Brookhaven Rail Terminal at 205 Sills Road, Yaphank, NY (Figure 1). The site encompasses 
Parcel 8, which Is a 193 area parcel and Parcel c, a 73.7 acre parcel. The site would be rail served with 
rail access from the existing terminal and will have access to the Interstate 495 Service Road. 

The scope of this Environmental Overview generally parallels the environmental factors and resource 
analyses typically performed to comply with the National Environmental Polley Act (NEPA) and the 

New York State Environmental Quality Review Act (SEQRA). The overview has been developed based 
on existing and readily available Information from federal, state and local regulatory and resource 
agencies, scientific literature and data, and applicable environmental analysis of other proposed 
actions in the vicinity of the site. 

II. Study ArM 

The study area for this Environmental Overview encompasses an approximately 93 acre site located in 
the Town of Brookhaven, Suffolk County, NY. The site Is bordered on the north by Interstate 495 (long 
Island Expressway), on the west by the existing Brookhaven Rail Terminal, on the south by the Long 
Island Railroad (URR), and on the east by agricultural lands associated with the Suffolk County Farm 
and Education Center (Figure 2). 

For resource considerations other than socioeconomics and transportation, the analysis In the 
Environmental Overview Is limited to the proposed expansion site. For socioeconomic and 
transportation resources, the study area encompasses a larger area covering two Census tracts 
(1 587.07 and 1 591.06). 

IH. PhysiCIII Rasourcas 

A. Geology, Solis and Climate 

The site Is classified as part of the Atlantic Coastal Plain Physiographic province. The Atlantic Coastal 
Plain Province stretches along the east coast of the United States from Cape Cod, Massachusetts 
southward into Mexico. The site is part of a glacial outwash plain, which Is composed of sand and 
gravel deposited by melt-water streams In front of a glacial terminal moraine located north of the 
project area. The terminal moraine is a rtdg~llke accumulation of till, and unstratified mix of clay, silt, 
sand, gravel, and boulders that mark a standstill of the retreating glacial ice sheet. The local 

1 
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unconsolidated formations date back approximately 100 million years and are comprised of the 
Raritan Formation, which Immediately overlies the bedrock complex and the Magothy Formation, 
which overlies the Raritan Formation. The depth to bedrock Is approximately 1,500 feet below the 
ground surface1

• 

According to the Soil Survey of Suffolk County, NY2, soils on the site are classlfled as part of the general 
Riverhead-Plymouth-carver soil association. Soils in this association are typically deep, nearly level to 
gentle sloping, wei drained and excessively drained soils which are moderately to coarsely textured. 

Specific soli types found on the site Include Carver and Plymouth sands, Haven loam, Plymouth loamy 
sand, and Riverhead sandy loam (Table 1 and Appendix A). 

MlpSymbol Map Unit 
Appraldmlle Sltlt 

Ccmnge 

CpE c--and Plymouth..,. 15 to 35 percent slopes 1.2.B 

HaA ~ 1o1m. 0 to 2 percent slopes 22.1" 

PIA Plymouth l01my And. 0 to 3 perant slopes 38.4'lro 

RdA ~sandy loam, Oto 3 peratnt slopa 13.6'lro 

RdB RivertiMd Slndy loam, 3 to 8 percent slopes 13ft 

Saua CusiDm Sol Ralunll ~ 5ufl'al: Caunly, NY, ..... aK, abtJIIMd .. I.JSIM-NRCS w.b Sol 
SUrwy. http;l""bto'lsyner&«SSPV ,.,.. mw!!miWebScpfi "YYV'P' 

Carver and Plymouth sands, 15 to 3596 slopes (CpE): This soil is very deep and excessively drained, and Its 
parent material consists of coarse sandy glaciofluvial deposits. The depth to the top of a seasonal high 
water table is greater than 80 inches. These soils are not considered prime farmland soils due to low 
natural fertility and high drought potential. This soil has a land capability rating of Oass 7s, exhibiting 
very severe limitations that make them unsuited to cultivation and that restrict their use mainly tD 

rangeland, forestland, or wildlife habitat. The suitability of this soli series for development generally 
exhibits severe use limitations due to high erosion potential, rapid permeability, and low 
compressibility which affect foundation strength. 

Haven loam, 0 to 296 slopes (HaH): This so ills very deep and well-drained with parent material 
consisting of glaciofluvial deposits over sandy and gravelly glaciofluvial deposits. The depth to the top 
of a seasonal high water table Is greater than 80 Inches. Despite low natural fertility, this soli Is 
designated as a Oass 1 capability soil and considered a prime farmland soil due to high available soil 
moisture capacity and low erosion potential. The soil exhibits only slight limitations for development 
related to low compressibility and high permeability. 

Plymouth loamy sand, 0 to 396 slopes (PIA): This soli is very deep and excessively drained, and the parent 
material consists of add sandy glaciofluvial or deltaic deposits. The depth to the top of a seasonal high 

1 us. Geologlc.J Swwy, 1995. Grourd wmr 11t1u of the Unitad Sf*~, HA 730-M. hUp://cagp.water uaggyLgwalcb mljndp,htm! 
2 USDA SoH Conservation SeiVice. 1975. Soli Survey of Suffolk County, New York. Publlcltion o-473-964. 
fmVJtwww nrcs.ysda ggylln!erncVfSE MANUSC!!IpiSlncw yprktJuffp!kNY19751syffplk.gdf 
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water table Is greater than 80 Inches. Despite low natural fertility, this soli Is designated as a Oass 3s 
capability soli and considered farmland soli of statewide Importance, generally requiring Irrigation. 
The soli exhibits moderate limitations for development mostly related to low compressibility. 

Riverhead sandy loam, 0 to 396 slopes (RdA) and Riverhead sandy loam, 3 to 896 slopes (RdB):These soils 
are very deep and well drained with parent materials consisting of loamy glaciofluvial deposits 
overlying stratified sand and gravel. The depth to the top of a seasonal high water table Is greater than 
80 Inches. These soils have a aass 2s land capability rating and are considered prime farmland soils, 
having low natural fertility but only moderate limitations that reduce the choice of plants or require 
moderate conservation practices. The soils exhibit moderate limitations for development mostly 
related to low compressibility and moderate to rapid permeability. 

The climate of Suffolk County consists of winters that are modified by the Atlantic Ocean (the ocean 
raises the average winter temperature and decreases the average day-to-night range). Suffolk County 
summers are characterized by warm afternoons and cool evenings. Average annual precipitation Is 
roughly 491nches, and Is distributed fairly evenly throughout the year. The average annual 
temperature Is approximately 55 degrees Fahrenheit (f). The annual average temperature Is 
approximately 35 degrees FIn winter and 71 degrees FIn summer. Total average annual snowfall is 
approximately 31lnches:s. 

B. Surface and Ground Water 

No surface waters are found on the site; an approximate 0.5 acre New York State Department of 
Transportation (NYS 001)-owned stormwater retention pond Is located along the northern boundary 
of the site along the Interstate 495 service road. The nearest significant surface water Is the Carmans 
River, located approximately 1.0 mile from the site (Figure 3). 

The site Is not located within a Federal Emergency Management Agency (FEMA) designated floodplain 
area (Figure 3) or within the state's Coastal Area Boundary as determined by the New York 
Department of State, Office of Communities and Waterfronts which manages the state's coastal zone 
management program. 

The site is located over a portion of the Upper Glacial aquifer which underlies all of Nassau and Suffolk 
Counties. The Upper Glacial aquifer consists of fine to coarse brown sand, gravel and stones and has a 
probable maximum thickness of about 700 feet below ground surface. Data from the U.S. Geological 
Survey (USGS) Indicate that the elevation of groundwater In the Upper Glacial Aquifer beneath the 
project area is approximately 37 .S feet above mean sea level. However, the water table at the site Is 
subject to seasonal and/or year-to-year fluctuations ranging from four to six feet. Based on surface 
elevations, depth to groundwater Is estimated to be 70.5 feet on average, with a water table minimum 
depth at 67 .S feet and maximum at 73.5 feet4. 

1 5urflat TIWIIpO!t8tlon Bollrd and U.S. Rail Corporation. July 2010. Craft Envlrorvnental Ass--m for~ "-"Terminal Finance Docket 
3514L bttp:Uwww,stb dgt gov/l)ed$!poslrudjngrpgm.nsfJWEBUNIP/1410AQ2BE2F4Al82B525U6C!1048AfE9?0penQocument 

• Srnolensky, D.A.. H. T. Buxton and P.IC. Shemoff, 1989. Hydrologal Framework of long Island, New Yorlt. U.S. Department of the Interior, U.S. 
Geological Survey. 
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The site Is within the Nassau-Suffolk •sore source• aquifer (I.e. the Upper Gladal aquifer) as determined 
by the US. Environmental Protection Agency (EPA)5• A sole source aquifer Is a sole or prlndpal 
drinking water source whose contamination would pose a hazard to public health. This designation 
protects an area's groundwater resource by requiring the EPA to review proposed projects within the 
designated area that would receive federal finandal assistance. The EPA review Is designed to ensure 
that potential projects do not endanger the groundwater source. The site would be served by public 
water and wastewater services. Based on development of the Brookhaven Rail Tennlnal, EPA Is likely 
to raise concerns regarding stonnwater detention/retention and the need for Spill Prevention Control 
and Countermeasure plans for on-site fuel storage, If the site Is developed, to minimize potential 
effects to the sole source aquifer. 

C. Air Quality 

The Clean Air Act (CAA) and amendments of 1990 define a •nonattalnment area• as a locality where air 
pollution levels persistently exceed National Ambient Air Quality Standards (NAAQS) or that 
contribute to ambient air quality In a nearby area that fails to meet standards. The EPA designations of 
nonattalnment areas are based on violations of NMQS for carbon monoxide (CO), nitrogen dioxide 
(N02), ozone (OJ), particulate matter (PM 10 and PM:u), sulfur dioxide (S02), and lead (Pb). The CAA 
established two types of national air quality standards: 1) primary standards set limits to protect public 
health, Including the health of •sensitive• populations such as asthmatics, children, and the elderly 
and 2) secondary standards that set limits to protect public welfare, lndudlng protection against 
decreased visibility, damage to animals, crops, vegetation, and buildings. 

Suffolk County is dasslfied6 as: 

• Moderate nonattalnment for 8-hr Ozone (1997 standard) 
• Marginal nonattalnment for 8-hr Ozone (2008 standard) 
• Nonattainment for PM2.5 (1997 standard) 
• Non attainment for PM2.5 (2006 standard) 

This region Is designated as either attainment or unclassified for S02, PM,o, N02, CO, and Pb. Based on 
the development of the Brookhaven Rail tennlnal, general conformity analysis of ozone and PM:u 
emissions may be required If the site Is developed. 

IV. Blologlalllbsources 

A. Vegetation 

The site Is a relatively flat. undeveloped parcel comprised of oak and pine trees and brush. The 
dominant trees are pitch pine, mixed with scarlet oak, white oak, red oak, and black oak. A review of 
historical aerial photography Indicates the site has been undeveloped forest land since at least 1957. 
The predominant vegetation surrounding the site is a terrestrial upland forest categorized as pitch 

1 U.S. E'nvi1'0111T1e11t111 Prvtection Agency, 2009. Rllglon 2 Sal a Source .Aquifers. bttp;Uwww cpa.gqv!Bcglgn2/Wmci!!Qujfer/ 

1 U.S. Envlronmentall'nltectlon Agency, 20U. The Grwen Book of Nonatt.lnment .-,_ for Cr111ria Pollutants. 
http://www cpa.goyla!mya!itylgrteobook/ 
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pine-oak forest Pitch pine-oak forest habitat and similar pine barren habitats occur In dry areas where 
a high degree of disturbance and nutrient poor soils exist. The surrounding forest land is comprised of 
similar pitch pine-oak forest vegetation, with trees generally about 30 feet In height and five to ten
Inches In diameter 

B. Wetlands 

Based on a review of National Wetland Inventory mapping (Rgure 4) and New York State Department 
of Environmental Conservation (NYS DEC) mapping (Figure 5), there are no regulatory wetlands within 
the boundaries of the site. The approximate 0.5 aae NYS DOT -owned stonnwater retention pond 
north of the site along the Interstate 495 service road Is dassifled as a palustrine, unconsolidated 
bottom freshwater pond (PUBHx) which is permanently flooded. 

c. Wildlife 

Wildlife species adapted for disturbance and/or early-to-mid successional pine barren plant habitats 
are expected to occur within the site. Most of the species that may be found on the site would be 
classified as common suburban, forest and edge species, with limited potential for forest Interior 
dependent and/or 'sensitive' species, as the site Is bordered by active business/industrial activity and 
transportation facilities. Common species found on the site would be those able to utilize a broad 
range of habitats and food sources. 

Bird species likely to use the site and surrounding area Include Mourning dove. brown thrasher, and 
Northern mockingbird 7• Other typical species would Include Gray catbird, Black-capped chickadee, 
Northern cardinal, American crow, Northern flicker, Common grackle, Blue jay, and European starling•. 

Small rodents and Insectivores such as mice, shrews, and moles are expected to be the most abundant 
mammals, but the surrounding area may support larger mammals as well. Some mammal species 
likely to occur on or near the project site are the short-tailed shrew, eastem mole, woodchuck, eastern 
chipmunk, white-tailed deer, raccoon, and eastern gray squirrel. 

Because there are no wetlands and other aquatic habitats on the site, aquatic reptiles and amphibians 
(except for occasional transient species) would not generally be found, although some species may be 
located in proximity to the NYS DOT detention pond. 

D. Endangered, Threatened and Rare Species 

Consultation with the U.S. Fish and Wildlife Service (USFWS) was conducted using their Information, 
Planning and Conservation System (!PAC) on-line screening tool. Results Indicated the potential for six 
threatened, endangered, or candidate species and/or designated critical habitat (Table 2) to be 
present on or adjacent to the site (Appendix B). These six species are those known or believed to occur 
within Suffolk County, not necessarily within the site. 

7 Caltlvless Long Island D. LLC. Dea!mber 2013. C.llflness Long Island Ene!gy Cent8r D Cnift Environmental Impact Sut.rnant. 
hUp://www brpokhtyerLq;JQepartmcnts/PIInnjngEnytronmeotiPfanningandEnyjronment.upx 
1 Surface Tn1nspon.tion llolrd and U.S. Ran Corporltion, July 2010. Draft Environmental Assessment for Brookhaven Rail Terminal, Finance Docket 
35141 btWI/www.stb.dgt.qgviQecjs!qnsln:adjngrpom nsfJWEBUNID/411QAD2BE2E4A182852SU6("QQiAAFEli70!!1!11Document 
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5plldes Scientific Name Feclerlll Sbltlll 

lllnls 

~ngpkwar Choflldrius meiDduJ n.r.t.nld 
Red knot Ctllidris C'IJIIutus ru(rl Proposed nn.tlned 
Raselti!Wm SllmG dou!/GJJi/. daughdti 

Flawlrlng l'llmU 

s.ndplail gennf .. A§QIInis CICIIID 

Selbeld'l amaranth Amamnrhus pumiJus Thratllned 

Hammals 

Nordlem long.....cl bat 
,_ I l'raposed 

Piping plover Is a small migratory shorebird which breeds along dry sandy beaches or In areas that 
have been filled with dredged sand, often near dunes In areas with little or no beach grass. Foraging 
areas are typically beaches, dunes and tidal areas. Piping plover may breed along the southem long 
Island beaches and In the harbors of northern Suffolk County'. 

The red knot Is a large, bulky sandpiper which generally migrates between South American wintering 
areas and breeding grounds In the central Canadian Arctic. Areas along the Atlantic coast, potentially 
including the Long Island beaches, are utilized as stopover areas for rest and refueling. Spring 
migration is timed to colndde with the spawning season of the horseshoe crab 10

• 

The roseate tern Is another coastal migratory waterbird which breeds along southern Long Island, 
utilizing salt marsh Islands and beaches with sparse vegetation. A primary food source Is the American 
sand lance, a small marine fish 11

• 

Sandplaln gerard/a Is a small annual maritime plant that grows In native grasslands along the coast. On 

Long Island, significant remnant populations remain only at 5ayville, the Hempstead Plains, and 
Montauk. Current multi-agency management efforts concentrated at Sayville have been successful at 
lnaeasing plant numbers in recentyears12• 

Seabeach amaranth occurs on barrier Island beaches just above the high tide line, growing on nearly 
pure sand substrate. This small annual maritime plant traps sand, lnh:iatlng dune formation and 
creating suitable habitat for other plants, such as sea oats and beach grass. Today, most amaranth 
sites are within areas symbolically fenced to protect endangered piping plovers 13

• 

The Northem long-eared bat Is widely distributed throughout the eastern and northcentral US., 

generally associated with old-growth forests composed of trees 100 years old or older.lt relies on 

' NYS Dlplrtl'llellt of Environmental Canservatlon, no date. Piping PkMr Feet Shat. bttp:lJWww dtc,ny govlanjmakiZOI6.btm! 
111 U.S. Fish 1nd Wildl~ Service. Sllptwnber 2013. Rufa red lcnat flltt sheet bttD:J!www fAgoylnortbeast/mdkngtlfacts,pdf 

u NYS Depllrtrnent of Envlranmentlll Consi!IY8tlon, no date. Rasat. Flltt Sheet http:ttwww dcc.ny pov/tnima!s/l0!14 htm! 

u U.S. Fish •nd Wildlh Service. no dme. Long lsl8fld R8aM!ry Efforts, S8ndp181n genrdia. hnp:IJwww fws/goy/nortbcast/nyfplesl!lres;gvcry htm 

u Centa" for Biological Diversity, no date. Seebeech a1Mr8nth profile. 
httptlbjglqgjgldjyeajty g~tqmpajgmley wgdtstprpfi!e pagaJSeabetchAmarantb.btml 
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Intact Interior forest habitat with low edge-to-interior ratios. Winter hibernation and roosting typically 
occurs In caves, mines and tunnels, while In summer they may also utilize cavities In both live and 
dead trees 14

• 

Based on the review of these species' life history and habitat, It Is unlikely that any of these species 
occur within or adjacent to the site. No suitable marine or coastal habitats exist within or near the site 
and no old-growth/substantial un-fragmented forest habitat or caves/other hlbemacula are present or 
nearby. 

Review of the NYS DEC Environmental Resource Mapper (Figure 5) did not Identify any rare 
plant/animal or significant natural communities on or Immediately adjacent to the site. The map layer 
entitled rare plants and animals includes generalized locations of all species that are listed by the State 
as rare, endangered or threatened. 

V. Noise 

Previous noise Investigations for the development of the Brookhaven Rail Terminal determined that 
ambient noise levels near the project site range from 63 A-weighted decibels (dBA) along the URR to 
70 dBA near Sills Road and Interstate 495. These levels are considered moderate and are typical of 
developed areas In proximity to roadway Infrastructure 15• 

Recent noise analysis for a proposed development directly south of the site found noise levels to be 
generally around 59 dBA during the morning rush hour, approximated to 46 to SO dBA during the 
daytime 111• Overnight noise levels were measured as low as 43.6 dBA. The same analysis also included a 
parcel close to Interstate 495 (similar to the northern portion of the site) where noise levels were 
measured at 63.4 dBA during the morning rush hour, approximated to 56 to 59 dBA during the 
daytime, with nighttime levels around 52.6 dBA. 

No noise sensitive receptors (residences, schools, parks, etc.) are found within 0.25 mile of the site and 
surrounding land uses to the west and south of the site are devoted to Industrial uses. The Town of 
Brookhaven Noise Ordinance sets noise level limits of 75dBA for Industrial areas. 

YL Cultun~l Resources 

According to the NY State Historic Preservation Office, no federal or state listed or eligible historic 
resources are associated with the site. Furthermore, the site Is not considered an archaeological 
sensitive area (figure 6). 

The Suffolk County Almshouse Bam (90NR01 n9) was listed in the National Register of Historic Places 
(NRHP) In 1986. Built In 1871, this Is a large multi-story bam with gable roof and wood shingle 
sheathing. The entire Suffolk County Poor Farm, containing approximately 200 acres bounded by 

lA us. Fish end Wildlife s.rva. JIIIIU&ry 6, 2014. Northern long.....t 11M. bttp:JJwww fws ggyJm!dwest/eodavredlmanyna!stn!ba! 
15 Surfeca Trensportallon Board end US. RIIU Corponnion. July 2010. Draft Environmentel Assessment for Broolcheven Rolli Tennlna~ Rnanca Dodcet 
3514L tmp;/twww,stb dgt.(l!!YlDcdsjonsfrMdjngrppm nsfjWEBUNIDJ441QAD2BE2f4A182852SnfiCOQ48AFE910genQgcyment 
11 Suffolk County, NY, Meith 2011. Oreft Gllnalc: &!Yirorun•allmpact Stetement. Declenlllon u SUrplus and SUbsa!uent SM of 250 IGfl5 of County 
Owned Lend in Veplwlk for Mbnld Use Development Purposes. 
tmp:ttwww.suffg!lta!untyny.gQylrtmentstplaoojogllloarrkfCoyndlgnEnyirpommlaiQwlljty!QGf!S fiR' 
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Yaphank Avenue, URR. and Patchogue Road (Long Island Avenue) has been determined to be eligible 
for listing In the NRHP by the NY State Historic Preservation Offlce17

• 

While the Suffolk County Poor Farm resource Is Immediately adjacent to the eastern boundary of the 
site, the Suffolk County Almshouse Bam Is approximately 2,500 feet to the east separated from the site 
by agricultural fields. To minimize potential effects to cultural resources, future use of the site should 
consider retaining a vegetative buffer along the eastern boundary of the site to avoid effects to the 
historic agricultural context and setting of these historic resources. 

VII. HuMious Mlltarals/Waste Sltft 

According to the NYS DEC. the site does not contain active hazardous remediation or associated 
regulated activities (Rgure n. A previous Phase 1 Environmental Site Assessment completed in 
accordance with American Standard for Testing & Materials (ASTM) Standard Practice Guidelines for 
Environmental Site Assessments: Phase 1 Environmental Site Assessment Process (E 1527-DS) by the 
property owner ldentlfled no environmental conditions 18

• 

VIII. a..ndUsa 

The site Is currently an undeveloped, partially forested parcel. Land uses surrounding the site Include 
other Industrial activities at the Brookhaven Rail Terminal, the Sills Road Industrial Park along Old Dock 
Road, and the proposed expansion of the caithness Power facility to the west and southwest South of 
the site Is the URR, which abuts other vacant lands to the south. To the east of the site are agricultural 
flelds of the Suffolk County Farm and Education Center. The site Is bordered on the north by Interstate 
495 (Long Island Expressway). 

The site and the adjoining Brookhaven Rail Terminal are currently zoned as lndustrial1. No land use or 
zoning Issues related to future development of the site appear to be a concern. 

IX. Socioeconomic s.ttlng 

A. Population Demographics 

The Town of Brookhaven encompasses approximately 530 square miles In central Suffolk County, 
accounting for almost a quarter of the County's land area and more than a third of its population • 

. From 1990 to 2010, the population of the Town of Brookhaven and Suffolk County all Increased; 
however, the Town of Brookhaven experienced the strongest population growth In comparison with 
Suffolk County (Table 3). 

17 Suffolk County, NY, Mardi201L Drift G-'<: Envlronrnenr.llmplet Stlltllment, Declaration es Surplus llld Subsequent Sale of 250 Aa-. of County 
Owned t.nd In Vaphlnk for Mixed Use Dewlopment Purposes. 
http:JJwww.wffp!kcountyny Qmr/()eQirtmc:ntsJI'1annjng/Boards!CoyncilgnEnyironmcnt.J!Oya!ltyi[)GEIS.45QX 
11 Oakland law Group UC. July 201L Phase I Environmental Site Assassment, Sills Road Pan:als. 
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Annual Growlh "~ Geogl'lphy 1990 2000 2010 
1990-2000 2000-2010 1.990-2010 

Town of lkocliiNwen 

Populftlon 407,832 448.248 486.040 D.ft o.n. l!Jw. 

Households 1.29.109 1"'-904 162,884 uw. LOW. 2ft, 

Suffolc County 

Population 1,321,330 1,419,369 1,491.350 o:n~. 1.8'lfo 13W. 

Households 424.561 469,299 499,992 1.0'Ko O.&'Kt 1ft 

Long-term projections Indicate that the population of the Town of Brookhaven could Increase by 

more than 120,000 people between 2010 and 2035 (Table 4). The town Is expected to experience a 
greater population Increase, by percentage, than Suffolk County over the same period. 

1"1111111 41: Papullllon ,_... p!llljectla .. 

Popul8tlon 2010-2035 
Geography 

2010 2015 2020 2025 20JO 2035 
Pel ttl !tag& 

Growlh 

Town of 
48&,040 522.-400 554,900 579,300 S9S.S00 607.000 25W. 

~ 

Suffolk 1,493,350 1,580,000 1,648.800 1,700.200 1,734,300 l,7S8,200 18'Jfo 
COUI"It)' 
Sou~a: Sulralt Caumy eca ...... ~~~w l'lln .21135. A1911t 

B. Economics and Employment 

Areas Included In the socioeconomic study area are characterized by lower unemployment in 
comparison to the Town and County (Table 5). From an economic standpoint, per capital income in 
the site area Is generally below that estimated for the Town and County, while median family Income 
Is higher In areas north of the site and lower In communities to the south. 

Percent 
Per Capita Median Family 

Glography 
Unemployment Income Income 

(21112 $) (2012 $) 

Suffolk County 711ft $36,819 $100,179 

Town afBroolchavan 6.3w. $34.231 $98,732 

Caws Tl'lct 1587.07 4.B $33.663 $108,173 

Census Tract 159L06 4.1W. $30,172 $96,750 
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X. Community FKIIItles •nd Services 

There are few community facilities and services In proximity to the site. The Suffolk County Offices at 
360 Yaphank Avenue and 335 Yaphank Avenue house several governmental offices, Including County 
Board of Elections, Public Works Department, Transit Bus, and Wastewater Management. Adjacent to 
the county office building on the western side of Yaphank Avenue Is Suffolk County Farm and 
Education Center. Other community facilities along Yaphank Avenue lndude the County Fire 
Academy, County Pollee Headquarters, and the Yaphank Correctional Facility. The Southaven County 
Park. encompassing 1,356 acres, Is located along Gerard Road approximately 1.8 miles from the site. 

Integrity Christian Fellowship Church Is located at 1 Old Dock Road in the Sills Industrial Park. Baseball 
Heaven Is a large, private sports facility at 350 Sills Road. 

XI. Tl'llnsportiJtion 

A. Roadway 

The site has available highway access from County Road 101 (Sills Road) via the Brookhaven Rail 
Terminal site and the Interstate 495 Service Road. 

Existing average annual dally traffic volumes (MDT) in the vicinity of the site are shown In Table 6. 

1.oCitlon Segment AAm 
Sutlon Rolld .nd County Road 1.6 

17,000 
County Road 101 HOII8black Road) 

(Sills Roed) County Rolld 16 (Horseblack Road) 
16.100 

lftd I-495 South Service RDid 
Stllttan Road to County Road 101 

22.800 County Road 16 {Sills Road) 

(HorRblock Road) County Rolld 101 (Sill Road) and 
1(),900 

County Rolld 99 (Woodside Avenue) 
1-495 (long Island &It 66 (Sills Raed) lftd &It 67 

66,1102 
(Yaphank Avenue) 

Recent traffic analysis" In the area also examined the applicable level of Service (LOS) for roadway 
Intersections. LOS Is a representative measure of traffic flow based on the perception of delay from a 
typical motorist. LOS ranges from LOS A, which corresponds to generally congestion-free traffic 
conditions, to LOS F which corresponds to congested or "traffic jam• condltlons. 

19 Caithness L.ong Island 1. LLC. December 2013. Caithness Long Island Energy Cenb!r n Draft Environmental Impact Statement 
http:l!www bmokbaven prgiD!!plrtmeots/PiaoojmEnyjrpn!D!!DtlfllaoojngandEnyjroniTifl!lt.aox 
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Unslgnal1zed Intersections O.e. stop-sign controlled Intersections) were found to generally operate at 
an LOS B level. Signalized Intersections were generally found to operate at LOS Cor better (Table 7). 

TUM 7: ...... Dfs.ntce (LOS),_..,_....._ _ _.. 
Raedwlly lnl8rsecdonat LOS 

County Road 101 (Sills Road) c 
County Road 16 

ad Dock Road c 
(Horseblodl Rold) 

Alelaln Road c 
Long Island "-'ue (South) A 

County Road 1D1 Long Island A'M!Ue (North) A 

(SIIsRo.t) 1 ... 95 5erYice Road (South) A 

1 ... 95 5ervD Roed (North) B 

5aurat: c..m. Lang IIIMIIl. Dnlft £1 MIDI ••••liillmpKI Stam~nt. Dec:llnlblr 2013. 

Additional analysis of transportation effects, Including site trip generation, would likely be required to 
ensure the local transportation network could accommodate traffic generated by future development 
and operation of the site. 

B. Rail 

There are currently 74 passenger trains, including revenue and non-revenue movements, operating 
over the LIRR on an average weekday. Freight movements along the railroad generally occur during 
off-peak periods. The calculated freight movement capacity of the URR within the current passenger 
schedule Is approximately 96,000 east-bound loads with westbound returns. In 2012, the New York 
and Atlantic Railway delivered approximately 20,610 carloads (including both eastbound and 
westbound return movements). Therefore, current freight movements on the URR represent less than 
25 percent of the available operating capaclty211

• 

XII. Envlronmentl!l Justice 

The racial profile of the area population surrounding the site shows that lands to the north of the site 
show less radal diversity In comparison to the Town and County, while lands to the south show 
greater racial diversity (Table 8). It appears that the percentage of minority residents In Census Tract 
1591.06 is concentrated In the Atlantic Point apartment complex south of Horseblock Road along 
Alexan Boulevard In the most southern portion of the socioeconomic study area. 

:Ill Long lsllnd "-iii"OIId, Slpternber 2013. Long Island "-II Road Double Track Project. Ronkonkoma to Fannlngdale, Environmental Assessment 
bttQ:UWeb mta lofp/Urr/daubletradc!enyjronrnentaJascescment.btm 
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Populati011/RK11 Minority/Ethnic Characteristics 

Anwfan 
....,. 

~y IIIDrw 
lncllnlll 

Hlwlllln Scii'M r-rw TOIII Rldll Htsp.nlc Hllpmc: 
TOIII Whll8 Afrbn ..... Aslin IIIOihlt ott. - Mlnarlly 

l'a!Udan ~ Anwlcan Pldtlc: ,.. - ....... IWiw 
&llncler 

Sulfal< 1,413,350 :1,201,297 11l,224 5,3lifi 50,972 <115 l2.!lli5 36,11)1 u.a :MU31 16.515 
CauniY 

Town vi 4li.040 410.64!J am 1.3&1 19.ol2 152 1&,155 11,215 15.5" &0,270 12.G 
~ 

C....TI'Kt 1,&71 lAM 10 3 16 0 38 50 14ft 164 ,.,. 
1567.117 

C...TI'Kt 
Ul7 5.221 19!1 17 253 2 244 246 24.1" 1,432 :zoa 

1591.0& 

Estimates of poverty indicate that the area north of the site (Census Tract 1587.07) experiences a 
slightly greater percentage of poverty In comparison to the Town and County, while areas south of the 
site (Census Tract 1591.06) have a substantially lower percentage of residents IMng below poverty 
levels (Table 9). 

Geography Total Populldon 
Population living Percent of population 

below poverty level living below poverty 1M 

Suffolt Count¥ 1,465,199 89,650 6.1W. 

Tawnof 
471,988 33,684 7.1W. 

llroolcNMin 
CansusTI'IICt 

1,621 123 7.R 
1587.07 
CensusTI'IICt 

5,391 w 2.1W. 
1591.06 

As the site Is generally distant from residential areas, environmental justice populations would not be 
expected to experience disproportionate effects from activities at the site. 
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Fig ... If: USFWS NatiOMI Watland lnv•tory 
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Figure 5: NYS DEC Environmental Mllpptr- WMiands 11nd IWe Phnts Md ~tg>e Animals 
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Flgurw 6: NY 5tld8 Historic Preurvllllon Office- Cultur•l Resources 
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Figure 7: NYS DEC Envlroni'MIItlll Navigator- Flldllltlel 
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Custom Soil~ 
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Prefece 

8aii1UM¥1 conlaln WoilliiilluiithiiiiiiWeiDIInd ... plawq In.....,..,·- n.v 
~ dlii~lliilllaw lh!lll!llri!!Ct W'ltiM llind .-lind pavldlt lrlomtBiui•llbcU 
1118 ~~~ rllhe aaH.In O.II.Mrf-. Saii.UW¥11 .. ciiiVIICifor.,.. 
dllllnlrt ....... ~ flrrnM, iiR:hln, ror--. CFIIIIIII-&IbM~ 
OCII'III'U'IIy~ ....... dMioplra,.,......, Md home.~ MID, 
eo~• m101• ......_ I8Udllnla, n "'**"""" rn ,...,., WilllD c11pa111. 
..s ~conrarc:an..-a.~to,.thlm~N~n~Mid, Pft*ICt. «tniWICe 
the «MOill&t 

V8'ioUIIInd Ulll:'l ~ d Fec:IMII, SliD, lllld loall gor;•lli ... f'III!IY 1n1»1e 
lpMllmD raUtcllanl an lllnd 1ae or IBid bliOi••t Boll_.~ Gil popatiiN 
tllliltn .-c~rn lftildi"G VMDU~!Md..,. ar lllnd tNn••• <*llllona illllrlom'ldol• 
lllrlilnelld to ,_,thiiiMCI ..-rslcilrllll\' l!1nd .... the e111c1a d d IIIHIIIan8 on 
varloulllnt ..-.. Thl..,idawnarar ...-ID ililpCIIdlle rar 1c1111 lifting and~ 
.... ~ .... 111dl8gl.ildllana. 

AllhDugh IIIII ~ llrlarmlaon Cilllt be l-.cllbr glftl!!ll flm\ ~ llld Wldlif,... 
~ «fiilb~ III'IIOdldtoMIIlC*fJtlltt&illlli~iillllb'lln..-~ 
Ela!li ... lndude IIIII ~ :Uiti•D (l'illp:/IMM.maUida.gov~ 
~endaertillnooo,_....,, andea4JI-~G-..••• For 
mDnl dlbllllld lnfarnllllan, ooniaatyou- lr:IOIII UllOA 8IMoB c.ner (hlllp:6 
ollca.cegcw.Uida.giW1!ocllb~) «your NRC8 saa Sol 
SOIIntllt(tdp"llwfNI.ma.-pMp~•••~llacl•oraatwn 
cJidun ce142pCZ_0631151). 

Great .... 108aln 11011 piapertles cat OCCU' wiiHn shoit dllt& .... Same.,.. ... 
......aywtarNljlctto~ 8omt81'8tDo ...-..tD be 1-.daa 
fOil'lcllllrllnfar llUidiiVJari'08de. CIIW8v arWIIIt.alll.,. ~--to..-•eept~o 
tank..._,ifillda. A hllt!Wllr r.ble n1111111• d ~ IU18d m b&iellieiD or 
undlllgrDund • r a ·hi .. 

The Nlllllonll 000piii0Va8ol8~ le lil )ott eii'Oit tl?tle Ul'alciSIIIIIe DlpUtmert 
or~lllda?harFednlagenolee, .. ...-. ~thiAcJidlnl 
Expettnlrt 8llllona, end 1oo1t qanalla. The Nabnl Rllcuoee eon.waan 
Servkle {NRC8) * 21iiidaallllp far u. Fedllnll p.t rlthe NallonaP Ouapalll9tve Sal 
&nay. 

lrlomllilllon lbout 101111 updlled ~- Upd'lri9lld ll'l1armlllon II MlaCia 
ttJ'cx.Vt tt~e NRCS Yttlb Sal anev. the ... ror o~~~a~a~ 1011 ~ """''' .... L 

Thl u.s. Oepeitrnlr4of ~(USDA) poNbbciN''*Idoi•lnalb prasprnl 
na~V~?~• onttwi:IMII or race. COlor, niiiiDnll1 ~ •· ~. ancswttn llilf*- .... ma~~m~-. fan8lllltiWD, piiJW19IIIIatul, l1iiCIIOn. I8NRI 
Olllr'aiiDan, genltlo ~Aliiiillloo\ poll!lolllbfllll8, reprlilal, or beolwe II oral*' r:l an 
lnllvldal'a lrlllorM Is deriYed fram any pUlllo I Iii liM prapm. (Nat 1111 patti!lld 
a-.~~pp~v 2D 1121 pnvllinl.) Pinons wl!h dllllblla. who ..... lllliAiiliiiiiWi ,._ 
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for OOI1'IIU1Icllll d PDIJ8In tl0f111111:1on (Brelle,larga prtrt, IUdlotlpe, eiD.) llhol.*l 
Clllftacl USDA's TARGET c.ter at (202) 720-2800 (Vdoe and TCDJ. To lie a 
CUiii*'lit cl dllarln1hdlan, wriB tD USDA, Dlracla, Ollloe cl OYI R--- 10 
lndependeuaeAwrue, S.W., W&lhlf'CIIDn, D.C. ZJZI0.8410oroall (800)7Z3272 
(¥alae) or (202) 720-Q82 (TOO). USDA Ia an ~I OAIOftunllv povldllr and 
~. 
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How Soil surym Are Made 

Saii~UV~ip .. ll'lldltto pnMde lllaiillllbi about the lOla and ............. ... 
In alp8CIIIc .... llwy lrdudlta deeci_, c:lb ....... 1 •illclllli!.,.. -and 
lhalr loclalan on lallndlalpe and IMI881hat lhDw aol JIUPiflla lil'ld lrritdonB 
~wrtoua.-. ScillecllriMobleMdthe lll:lap-.IIIVI\ nliwlpeof 
a. ... the_.,., pdilm rA ~; ttwlchll rA crape encl ..... plli!D; end 
the ~of bedrOck. l1Wf obiiMd 81ld d8lcitbMd may ICIII pn8IL A 8011 pallle II 
lhe Mq~.-ce rA iWliUIII ..._ ar tlolblDna, In aiOI. The II'Cftle ltldlnd'll rrom the 
eurreoe doWn lniD the unooneallddld mBIIftllln wHah the 8011 formaci orf'lom 1ha 
IR.If8oe doWn to beclrOck. The lroCOI~ 17'1111111i1111111 diMlld rA raalll and oltar 
IIVIrG ~ IIUI:IIa lilt been daVId l:rf other lllakJQbll aollvlly. 

CWrefOJ, .,.. .. nwpped ICOCII'di'lgiD theiXU'diUiefrAI"'III.''rlml IWOU"Ce
(Ml.RAt). ML.RAs are~~ land riiOIRe Ida hit ehllle 
conman ~ ralladto~. geoloat, allrnllll, Widar........., 
lOlls, bkllclglcaiiiiiiX.IOM, ard land&.- (USDA. 2008). Sol a1Mrf- tvJ*iel¥ 
aanallt of pma c:l one ar i11D18 MLRA 

The aollll'ld mlOCelillniCMa .,..In a uv.i .,. OCCU' In an Cii'CiariV pdlm lilt Ia 
...-.a.dto the gl(llogy,llancl'onnl, l'll!llr. ~ MCi nDnl ~· c:lh ..... 
Esah lclnd r:l sallard ~ ll'llllls a.oallllld Wllh a partflldar ldnd c:l 
llrd:rm arwlha ~ofhllncfam. e, abai~ lhe Iaiii tnt ,...._IICIUI -'"the IUIV8Y .. l!ind llllltlr1l ttWir paiMion to epecilllo ~ .... of the 
landl'onn, • deolldltdllllalllpea oonoept, or II'IIICllll, c:lhowtfwywentbrned. Tha, 
cbq ~. tt8 modal...._ h .eaM lllllldltto predict wllh 11 aol'llideratn 
degree c:IIDII.nll'f the lclnd rA d ar rniiDellilnaola ••lllalpiJCIIIo loaiJIIDn on the 
larldlmpa. 

CommDnly, lndlvlcllal aalla on the ~ 11*1J8IniD ore .ata a their 
daaalaillllaa fPCUIIt' ... To oor.aruat 11n IIXUIIIe 801 nap, hcJMMr, 801 
... illliaiiUIII delliimlie tha lauldlllla ballwan the 11118. They Can cm.ve onv 
aln118d i'UYiber c:laoll prulla NIM!tl I II, v- cDaVIIIIonl, euppliirnBrDd tJr 
an ........ diU c:l the 8011 • ¥j!jh"...,. ......._,llidb.,.ip,.,. UllalllrtiD verl'y 
predlcllona oflhe lclrdl of aallln.,.. .,.. n to diDrnWie the bcMdaltea. 

Soll81lhtl01111 AICCII'dlld the eND ....... of lte 8011 praftlea that they Dludlld. TtWf 
naascf aail cDor, IBxbn, 81z1t and lll'laSJ8 c:l eoll ~I, lclnd and 8ii10&R of RX* 
fillgliED. dlllrldan c:l piJii'lt iOCIIa, ...aiiOn, and alhlrr.uw bi .... them liD 
lo:wdY 80118. Ala dllcrllltv tt. _,..,n the 8W¥liV .. and dll8mi~ their 
poperW, tho 101 OCIInlllll MllgnecltheiOIIIIID Wcoi 1011110 a-(Ida). 
T81CD1101'11c ~ _,. OOi'ICeJlll. EliCh IDICIIIOiiilo CIIIII'D a IIi of 101 
c::l'laniCalrll wlh pi'IICIIIItf dlftnecllmllll. The~ are Uled • a blllll far 
~I to cllllll'f lOIII ~- Sol t.tonom,', the ....... c:IIIIOOJICII'I1c 
JIE Ill Xllbi uaed In the Utited Sllille, Ia itaecf rnlllniV on the lclncl and ohaiar:lter rA 
801 p~apallw and tt. arrarv--t rA hoitzDr.- wiiHn tne prafle. Allar the ICII 
..... illlbt alilallled and named the aolllln ttll ....,. area, l1eV COfl'1lBfWd the 
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lrdvlcla!IGIII with eftlllllr 801111 In the 1M1B Bm1 IOITIIc alala In alta' ara. eo thllt 
ltWf CIUd oanllrmaa ard 11 e!'l'lblla lddllorwl dlta t:.at an 648 lei liMB 
raaaann 
'Tte objeaiM rA 8011 ~ II not to dlll'lll8l Plft rr11P I.W1It COI11)CII*D; the 
objeelllota II tD eeplll'lllathe •ldlci!Pe lniD IMncllDima or '-Ibm MIJMI'D that tw.te 
.mlllr UIIR I IIIII ~ raqUrerrllnbl. Eaah m1P rilsdlftnld bv a lftqu!l 
oc:wnbli1811o.1 rA 8011 aamponenlll ardor rnlloel8nlaul11118181n pnddablle 
poportiDra Some ODJq:IOI•D m1V be~~ ID theotlamOCIIII11ipCiinnrlllllll!l'lrDiarl 
the 1Y11P 1111. 'Tte p-. of mnor OCIIIIXIIII!ii Din a rmp ld In no YWlf cli16..,_ 
the """*-or aacuacy of the dllll. 'Tte dllllnaiiiiDn rlauah lmdfDnnl and 
lanclann iJICIIiiiiD an the rnmp pnMdiB IUIIallnt lniiDnilllloo'l for lt'e dal:elo;i1a1t r1 
rwaR8 piiJI& If lnlilniMt ... rl ... ,_ .. pllrnld, Oflllte ~·· 
....ad to dllnand loc:MtheiOIIaand ~ ...... 

Salt aoianiiiiiB malll r!Wrlleld ~In .. piQDIIe rl~ ·-map. 
'Tte ~ rlot.eMIIIan .. cllp8idllrt 14101'1.,... r.alln,lnaJUclrV-- rA 
~ lntlnllti rl fi'IIPPng. di~Vtofrrap "' ... OC:Wiii*Ddlr rllha ........... and 
experilnce of thad ......,_ ot.rv&lona ~nll'lldriiD lilt m:t l'llftrlt the d
IIMrdlclpe madlllnd ~ IRIIDWflll the cllrlllll iilbi rlthiiOII atlpiCIIc 
laalil!IOna. once the aolf.lal'ldlclpe rnodllt. Jdnld. a .,...,'1¥ ll'lll!lllr run. r1 
~ ofJnclvldull eall ~- !Mdell'ld ..coldlcl 'T'hMe 
~ ~ lnalldttbld ~ auchaatt.-boalor, dlplh 111 
bedftlck, ilnd taxlln, lind lilllocl*iry ~ tuCh • thoee t)r ccriert rl 
aand, 111, •· ld, and Olhlr oanipCii181ia. Propertlaa rl.ah 1011 typaalf .,..,rrom 
ant point ID anottw aaoaalhe landlcspl. 

ObleiVIIIIonlb' map ldcaniPCI.a • ~ID dMiop ~ rA 
ctllnlctlitlllc lbr .. c:orJ'oiiQilfltD. Tht ~ ... ~ ... JRI8I"Dc1 DlniOt 
............ do not .cllt lx'IMMY praplfty pwei'Ud for fNVI'/ np U1ft 
~ Vaka for aoma pope.11ee .. iiiiiDiiilill&d from oca•lbll.....,.rl alta' 
pl4*ftla. 
w.. 118011 uvev lain~ .._rAIDn'll rlthe 8011aln1he.,. ;eneta1V 
CIIV COII8ctiMffclrlmboratDiy .,...,...ll'ld1br~llllls. 8011~ ...... 
the dalll from ttaa ~and lalla aa Wllaaltie ll8ldol:lleNed ohnaDitltJDa 
and lhe 80111 prapllltii81D dlilllll1nllielhe ~ behMor rlltle 8DIIIll'lder diiMnt 
a-. II'Wi pillll6ll•fclr 811 rltre eoh .. flltld t8llat thnn.gh ~...,, rllha ... 
In dl'l'ererC .-. .U undlr c111awt IIMIIa rln•wgamerlt. 8ama._.p....,.11n1 
moclft8d ID flloaid oordlora, and 10m8 ,_, ~ .. diMirpd ID i1'illlt 
looiD naeds. 011111 • 1111n lblad torn other 80IRIII, euah • ...rah lriut111161i ~ 
production leOOidl, C1d Uleld CDCP111e110e of tpiCil!iJDIIs. For....,., dllla on OIOP 
ylelda &lldardlf'll!ldlliwllariii!BIIrQ&ile1illnl ~framfanni'8CIIX'dl81dfrom 
field ar p:at ~an 11e _,.lclndl r18CIII. 

PNclatiol•llbcU 8011 behlVIor 8111 baed nat rrif an 8011 ji'Cip8III8B tU aiiO an liUDI'i 
Vllrillt!IR• ...._ 8id tltoloQiaiiJ IIOIIvly. Sol oca dlonln ~ avw 1a113 
p.rtodilaftlrrw, tUitwf ... nat~ from yarto yew. For .... 8011 
.-n110 CM piVdd wlh 1 f.wlr ~ .,_ r1~~~CQAcy thlla s;w.n 801 wll tww 
• • Wl1lllr tBII WIN"' certHicllf:lthlln 1n01t veer-. tMihiY camat PI8Cict thll m 
h.._, Wlblr tlille Will~ be It alpiiCIIIc IIWIIIn u. 11011 an aspeollc dlb. 

Aftlr 8011 .aienllllllloolmd and ldantlled u. ... rlt ........ bodlaa rA IIQ'j i'llhB 
~--. thlr dnlwlha baundlriel rltt.. bocl8l an ..tal~
ldlnlllad ..:h aaalpecltc IIIIP unt. All1ll ~lhcWtr.a, bUJciiVI, llelda, 
rDiiCit. and I'Mn, 1111 or which help In Jacallng bcul--. acc:un~~e~y. 
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Soil Map 
The 1011 rrap -*an lr1cluda lha d "'lP for the dllfinld .. tllrarelt, a lilt of mil 
1111p Ida on ttw map and aa.rt tl-*t map unit, and ca•lii91IPI'*: ... 
~on lha map. Allo Pi .. llad .,. Vlltou.l11llladllll abol.t dilla uaad to 
produce h IIIIP. and a delcrii*On tl each IOIImiP urit. 
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Map Unit Legend 

·.-- - ::.:::~ ·;c :::_·-~-':.·_ ~-:~--~·: . __ .-:·: __ _-,:-=~-~.-f!cii~':":2_::-~·~ :_·::::,··_,-~: : ··:>-:: ... : -- ~·',~- ·: , _~: 
-:- .... ~:" .·- -,- · ,·-~:: ... -.-~·''-~i- --·.>-'J,:::"'.: ~ i~-- ;· ·· 
QIE C... IIIII PI)MOIII ..... 15 1t.l 

toSS Jlllmlll .... 
HIA Hawnlan,OIID21111Mf1t 20.1 --PIA ~ ......... GilDS 31.3 

Pllllllll--
RdA RMdllld ....... 0 to s 12.8 .,.._. .... 
Rill .................. , .. 12.1 ......... 
T...._flr,..__,......_. .... 

Map Unit Descriptions 

Ttw map .... dallll!llllld an ltiJ dlltaled eall ~In a aoll uvay ~ ltiJ BOlla 
or~-lntleuwy-. Thernapuit~ alcqawtlhh 
mapa, 01111 be wad ID dltll••• •lha ~nand propartllll d a Will 

A map ld dltlilllllon on a 1011 map l'llpi'MIIIIa m.,.. dDi •*!Dbd by one or more 
miP ldndl d aa11 or aa-...IICIUJiarea A map unt aldlrdled and awned 
~eo tha IIDciOIIOI'IIIC :t111111cat1on tithe domi!Wit.,... Wllhln a tiDIInomiC 
'*-IMntn precllltfdallnadlmbforthe ~oftheiOia On the laaldlclipe, 
~.lhleoiiMt ...... phaiiOII'IIfl8, and they !Wilt the cter.dllrtillovartatay 
af .. ndura! phana111111111. Ttu, the ... of ...... at..wd paopertles.,...., ada'1d 
bi¥Jnd tha 1m1111 dllllral rar a 18m 101i!ID ...._ ,._ r:1 eolia~ a Bingle taxormmc 
ca..~. II aver, can be mapped wllhiU lnDIIdrV .,_ d o1twr liiDiDIICI"ND 
...._ ~ • .vet'~ ITIIP 11'11111 nlllda upoflheaalla or m-!lriii80UBa.-.a 
far whklh Ill named and 101'110 "'*'« COiilpDIB 118 ttwi belorl!ID taxonon1o cl.._ 
other thin lhoee d the IIIIP'IOIIa. 
Mc.t mnar.,.. h8WJ ~ llln'6lr to ttae of lha dornlrert 8DI or eolia in the 
ll'lllP tnt, and ttu lh8V do nat afraat &.-and mll~rt. Thlaa ... adad 
l'lOIIOOIIIilllllrV, or einllr, QOI11XI....._ 'Ttwy nay or 1111¥ nat be 118/ltlui alln a 
particUW' map~~ OliiW mmor COIIIpDI.,.., hoMwr, hiVe paapeltlea 
and betDiorlt ct ...... llllw diYarglri enough ID l!ll'8ct ua. or ID .... dll'tiiWrt 
nwr...-lt Ttaaaaeedld~ ort.lllllmllr, caft1XX.,.._ ThiV~ 
aaeln lmlll .... and COla! nat be mapped aepsr~R~V beCIIUIIII dlhl.-l8ed. 
6Gme lml!ll .,_ of ltrarVY OOitnllllng 110111 or mlllallllnacM a,_ a,.ldanltled 
by a lplllllal symbol on the mapa. r lnall.ded In the diiBtlaae fDr a sjYen al88, the 
oorlllaaiii'U minOr carnpDII181111 areldantftld In the RIIP ld deeOi ~Pion~ alor'U with 
aome uhiJIIIIDillillbofean A raw -of mnar ~may nat hlw been 
obearwd, and COI188qUiritf ~ .. nat 11 altbl8d In the dnaiipiua a, 88piClidly 
where the pllemwaaao COIIlllaKht ltwaa ~ctioalto malca ..oughot.eMaorts 
ID lderdifi 1111 tha lOla and nllauellai I80U8- an the landlaapa. 
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The preeence tl rrRir oan.,a~llnlllna mapantln no Wf111 elm..,_ lhl t-"*
or 8IXU'8I7f tithe dill. The objllatN8 r:1 ~ Ia nat to dill,_.. pn bDUliiDI•IIo 
ala-bU ..,_toaepallllethe laracapelrm lllrdbtmlrrlamfann~thal 
haw Mnllllr Ia and ... illiijli5iY1eli ~ The dltlnnllon ti8UIIh lfllllll•llll 
on the nap prcMdae ldlialart lnl'ol1i8tlaii for the dlwaloprralt r:l..uae pB1a If 
iniBnllwa Ia r:l arne~~ ..... plamad, tiiJMMw, 011111Bir'IV8IIigdon i8 needed to 
d8llne md loOIII8 the 80111 end milcllllnloua.,.. 

Al11de1i1Yfr11 svm»~..--the 1111p\d,.,... In tt8 map ld cBeialplkn.. EaGh 
~ II'ICUII8 ganeral faalllllbcU the Ld IW1d .,._I~ aall properties 
lind~ 

Solis thlt hawl pRiflle8 thlll.,. almolt Bile rnsle up a d..-. ExceJll far 
~ lntadl.re tithe adlae layer, d the 8011 t1 a --I'IN8 major l-orizDiw 
lhd .. llmlllr 1n CJOIT4lC)IItlaii,INclnaa, llfld anaraanart. 

SoMad ON 111t1a c.1 clll'er In t1o1tu1e ofb ufaoe lll)er,llope, • • -. AHy, 
daiJea tl erolian, and ott. lllaadaillllos that llillraatthlir u.. On the bMia afiiJCh 
~ad _..laclvldad !'*» d~ Molt of the .,...lhawnanlhe 
delatled 11011 mape .. pt!JI88 daol ...... The 1'111111 d ... pt.- CDmiiiOI ily 
1nc1c11tes a r.t1n that all'eda l/811 or nwillyMart. For 8lB11IIe, Alpha .. lolln, 0 
to 2 per'OIIt eq., Ia a pt._ of the A1JN--. 
Same map l.da .. rr.-te "'dtwo or mant mrp-... or n8lellaneaus araes. 
Theee map l.da ant~ MIOCidonl, or urdlfeiWIIi1dld gJOUpB. 

A OOifl/18 001'1111118 of two ar mont 10118 or riloellanloulan1181n 8Uilh am lrdi'ial8l 
pelalm or In IUOh lmlill.,.. tl'lllttt.y a.nnat be lhown ICIPIII'Iflily Ol'lthe npa. '1118 
paltBm ll1d praportlonofthe .olllrr ~-ant 80l'IWWhllt llmlar In all 
...... .AiphH3ICII ~ 0 tD 6 parcert IOIIpee, ........ 

An _..,." 11 m.1a "'d two or 111018 g10g1•~ na: llilllacllidla or 
~ ... that ~nlhOWn • one U1ft on the rnap1. a.aa.. d sn-nt or 
~Will of the l"'1mP IJ'IIIIIn U1e IUMIY .,.., It wee nat ool'lllldlnld pr'ICIIoll 
or~ to maplllellllll or mllcllllnaoUia,.. 18p8l'ldltf. The pallm IIICI 
l'llltM propollon oftna 10111 or lftlcelllnloul .... ~niOII'IIIWtlat ......uar. AJFN
BitiiUIOolalloi., 0 ID 2 percent llopel, i8 11'1 ~ 

An ..,.....6illdGI'Xf) 11 ~ 14'oftwo or mcneclllor .,.,_llnecQ -lhlt 
could bll m.pped lnciYidlaiV but ..,R'IIfiP8d • one urit ~ Unillr 
lnllll'pNilll1l can be l1"'lde ror ~and iNIIIIUift*1l The p8lem and mpr~mopc~~witlollfll'"" ar 
the 801'11 or mlacellai'IIOUI - In a mapped me ant not u~ An_.. can be 
nllda 14' d 0/NiJ one rl the nw)or 80111 or l'l"'llceellilnlloul...., or t aan be made "' 
of aU r:llhem. Alpha and Billa 10111, 0 to 21*0ent *'Ja, Ia an~ 

Same 8UWy'a lncluda ,.,.,.,.,. .,.. SUch .,... hiNe Dille or no 11011 malllrlll 
and~ 111t11 ar no veget~aon Rockoula"Op Ia en ..... 
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Suffolk COUnty, New York 

CpiE-CIIvtv llld Plymouth--. 11 to 31 percenlslopM 

-Uiilr.ang 
.._,.,..,p~i. 45to 50 lnc:t1ea 
MIM..., .. llrrip8rllfrMK 50 to 54 dig..- F 
l"ll:llllfoltW pMott 150 to 225 dlya 

lfllplid~ liS 
Car'Wirllltd-- aclll: «) ~ 
F'lyrrrtMh. ~ Wid llllmllrr 110111: «) peR)8I't 
lllmr oompt:Jt1lftl: 20 pei'Oinl 

a.c:.t,piDn cl~ illmd .... 
unltlm:~lllln. rnoraNe 
L8tdi:Jtm ptJfJIIDn ~: Blldcllope 
I.Mrtlbtm pollllar (ln&dlrnlllllbii(J: Rller 
~llhsp« Corwac 
Awwu ',.,..,.,_ eanv.c 
PlMwt tnllbrill: Add 8Mit{ ~ ar daltalo d8poella 

~liBd~ 
sq. 1~ ~ :m pemwt DtJplh,.,,....,.,. fllllfLN: Men tlwt Ill i1cta 
lJrtiJintJfle-..: Ex a a •tJa~ ctai1ld 

February 2014· 

~d .. mOfll arrlltv,.,. to,..,.,_,.. (KsatJ: High to WilY hilt! (6.86 
to1U81nh) 

o.plh,., ......... Men tlwl80 m.:t.. 
FtfJqfMray d lb:ldhr: None 
~dpontl/fV: None 
A¥111i!Mr W1111r capeaify. Vel'f lclw (lllxnt 2.41ncns) 

............ paups 
F8mJind ct "afllbr: Nat prime llrmancl 
IMJd~~:7a H)<J"*""' Sci Gnxlp: A 

Tft*la' pall!! 
0 to 4 int:Mc Sind 
4 b ZT lnt:h8c: Sind 
ZT ~60 lnt:IISc Gnl'4ly COMe tnl 

DB:rlli&M dCawr .... 
l.flndlbmt: ~!*D. rnarane. 
J.ardbm pol/lkJn ~'111(1: Blctcllope 
l..lltrdbm potii/Dn {tlltalt:dlmensiiiO: RJier 
Dt:1IIMIOpe.,.,. COrMix 
~..,. Convalc 
P&lwt,.,.,. Coarae 8Mitf glaaldkN!al dapoeHa 
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,,...... .......... 
Slape: 15 tD 35 percert 
Dlfllh tD iiiii6*AMt,..... Mont ttW'I 80 net.. 
~cas.: BrlcaiiMitf cnlned 

February 2014 

~ dthe mOfJt lm/lng letyer to,.,.,. .... (KJIIO: ModetlleiV high to high 
(0.20 tD 5.95 inllw') 

Dt1plh lo ..... ,.,. Man! than 80 lrllfta 
FfrlliUIIIIDY dfloodng: None 
~dpcntJ/l'G: None 
A"'*'* .... t1lipiCIIy: Low (llbolt 3.8 illta) 

...........,..~ 

l9mllnJ * n wllat Nat pr1me farmand 
IJI'nd~(naJtrW: 7a 
~SoiGA:qrA 

Typlclll .... 
0 to 11nDhec .....,... ~plant rnatlrial 
1 tD 9tlcMc Coanle .... 
9 b 23lno#IE QJeraa aand 
2311060 lnclra eoar. ard 

Mlnor~-

Crina, dlrlr ..... 
,__, o/lflfiP &lit 5 percert ...... 
PM»>'tdlflfiP &l'lt 5 peant ...,.,.... 
Petoertdmep flit 5 percert 

Mantluk, ....., ....... 
,.,_,of map llit 6 peraert 

HM Hawn 1o1m, D to 2 ~m ISiopH 

.._una~ 
"-'.wutll ,.~......,.,..mmllllfiMI: oiiJI5 lo 50~ 
"-» wnlfllllir ,_., 50 ID 54 dagraea F 
Froef.4Me pMott 150 to 225 dlya 
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Llnlbm poti/IJon ~:&.mil 
LMrtlbm ptJI6/IJon (tlraNtnensitNI}: Traad 
t::Jt1INrNiop8 .,_ CorMic 
All~ lltlpellhltpJ: COrMik 
Prlett tn8!lltiBt l...oaiTrf gllciclftwill dlpDIIIB CMII' ...., and Pvt6t ~ 

dapoeb . .................... 
sq. 0 tD 2 pen:ert 
Depth ID Hiil6klfh falfua: Mare ttw180 lncta 
£Ri'lage «**Il: 'Nell chhd 
~d file mort fmt'lltV ,.,_ID tlwlsml watw (l<s&IJ: Modeflll8ly t1iltl to hilt! 

(0.20 to 1.88lrl'tr) 
,.,_ID W1111r ,.,_ UonJ 181 80 net.. 
~d~Qoalhg: Nore 
~dpontllru: None 
A_..,.llllllllrtliiJ*IIy. Low (lb!U 4.31mhes) 

....,,.t=llus paq~~ 
FMM!rldc•u 'fcdu AD-.,. prime l'llrrNind 
LMid~(iKI·~: 1 
Hyckcloglt: Sol Gn:x~p: a 

1)piclt~ 
0 ID 2 tw::t.: ~ ~n..-t plll1l nwe.n.l 
2 (I) C5 h:htlc Laem 
seo 1e ~r~o~-= 1.a1m 
19 b 28 ~ GnMIIV 101111 
28 b 60 h:ll.: Sidled SJIIYIIy and 

--c:-po...-
RIW.m-t 

Petcetl d,., 11ft !5 percefC .. 
PWcett d map Ulit: 6 paroara 

............ .,.nny 
Pwoettdmtllp rd: 5 piiRI8ft .............. 
PWcettd lllllp unit 5 piiRI8ft ..... 
PWcettd mep unit: !5 pen:ert 

PIA-PIJmDI.aftlt aoun, MM. o to a .-rem s'lopH 

- &Billt 8ell'.ng ~ atiiUII PIIIY8CiplltQ-..Iin..,.,...,: 4S tD 50~ 
MllrJ Mtllllllllflllm,.,..... 50 to 54 dlgnlea F 
Ftf»t..lee p«<ott 150 to 225 dlyl 
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M1i1!J Unl Cempcldon 
PlyrnoiiJ end.,., 8Cilll: 85 paraart 
lr/lnrJr oompDtrna: 1!5 peroent 

a.crtpllon fl...,.._. 
~ 

t..dbrm: Mandrea, Dl1walh .. 
lAntlbtm parll/tJtl ~= Qmnlt 
lAndbm /DfiDtl ~11kn10: Tread 
llawJI..IIclp8 ..... CorMDc 
Aa ... .. :lp • ..,. Clx'Mic ,._.,,..,_Acid anctt gledalluvllll or delllllc ~ ,.....,_. ... ~ 
8ql« 0 fD 3 paroart 
Depth to 16116/DIIre faalfLnl: Mora ltWIIIJ i1ohee 
DB~~gec-.: Exoiiii"IWf cRhlcl 

February 2014 

Clpll:ly d,.mt»>lmlafg,.,.,., ,..,., ..... (KII(I: High to Yfl'l ~ (5.85 
to 18.98lnllv) 

Depth b MWfllfM Men thin eo ~ncn. 
~dllooc1hg: None 
~dpondllng: None 
AWIIIII!* Wl8rGIJP8Ciy. Vay low (lbd 2.41nche8) 

.... pftlti!N .... 
~c' a lbl!lcwrFamUnddll&llnltd8~ 
L.wrd~(ncllllh~:31 
H)<J~ Sal Gftx¥1; A 

"I'Wica' ..... 
0 b 41nt:M« LOIImf .-ld 
4 flo ZT lncltllC l..olmf .-d 
ZT b 60 lrlcha GraveiV C08nle 8Wid 

llalar ContpciMID . .,..... 
PWcertd m.pllllt: 15 pen:ent 

lllllt&llr, S!!JJIIIily !IIIJ1!!Iftt 
PM»rrdmt!!P unit: 5 percert 

c.n. 
Petortdmap IIIII: 8 pen:ent 

RdA--RiviUIIIIl 8llftdy DD8n, 0 to 31*"*11 slopes 

liop&IIIR8IIilllbg 
...,BtW'UII ,.........,....,: oil& to 150 lnc:hls 
Maan BtnJ8I sir lamperatu18: 60 to 54 degrees F 
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FtcttJI.Iiee ,_txt 180 to 228 days 

MI@Ud~ 
~IRI lllmlwdtl: 80 percert 
Minor~ 20 p8RI8nt 

D•:a....,. d~lnrllelld 

~ 
l.flntlbtm: Moran., <Uwalh • .,. 
Landlotm ptJIIIkJn ~: SUnTr« 
Landlotm pos/liQn ~: Tre.i 
DaMHitJpe.,.,. Colwlc 
AoQU ...,...,... CarMDc 
AIWt mdlrW,' LaaiT\' gllddlwllll dlpollla ~ atnaled und and SJ1MII 

,...... - CIJI'!tllb Slcpr 0 ID 3 panllllt 
Otlplh to .... ..,..,..,.,... Mant llw180 lnchn 
~ CliiSI: Will cnnd 
~ d,. meet Jtnltlng AI)Wto,., llllllr (l(aeCI; HiStl (1.88 ID 5.8511Vhr) 
Olplh b Willi~ MOM thin 80 tnct.. 
~dlbdlg: None 
~dpotrdlrv: Nane 
AMIIIIIialt _.., e&piD1y. L..oW (abcU 5.1 lnctlls) 

...... .., ..... p~~~ps 
FMmiiJnd =' I1Aifat AII81'1D are pme l'a!Yftllnd 
l.and~{nc:ntr1g..,: ~ 
H)d"'*'Ub Sol~ A 

'IYI*Iil pdl 
0 (D 12/nrJhea: Sandy loem 
12 b ZT lnche« s.nct{ 1oM! 
Z1 b 315 ,_ GnMitt lalim/.nl 
35., 651no18s: stnillfted 0011188 aldiD lJIMIIY a1d 

Mllllora_,--
Pr,moutt 

Pwoett d,., 1111: 5 percert 

8Udbury 
Petrstd mllp &nl: 5 pen:ert ..... 
PMwt d tnllp 111/t: 5 paraent 

ll!llntiiB,. ~ ftlllllutt ,.,.,d""" unl: 3 paroert ...,.....,silt ........ 
PWcert dmep unit: 2 peroenl 
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RcfiB-RivllrtiN andy IDm, 3 to I percent I!Hpu 

lli!IJiuti&Nibl 
._,,.., plnii~IDnillllill!'ln-,; o45 to~ lnl:ta 
MllrJ8'ItUIII!It~ 501D!54d1V881F 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---------------------------------------------------------------){ 

TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC flk/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS EXPRESSWAY ASSOCIATES, 
WATRAL BROTHERS, INC., and PRATT 
BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------){ 

Case No. 14-CV-02286 
(LDW,AKT) 

REPLY DECLARATION OF 
MATTHEW J. MINER IN 
FURTHER SUPPORT OF TOWN 
OF BROOKHAVEN'S MOTION 
FOR PRELIMINARY 
INJUNCTION PURSUANT TO 
RULE 65 OF THE FED R. CIV. P. 

MATTHEW J. MINER, declares pursuant to 28 U.S.C. §1746 under penalty of perjury 

as follows: 

1. I am the Chief of Operations of plaintiff, the Town of Brookhaven ("Town"), and 

also the Commissioner of the Town's Department of Waste Management. In my capacity as the 

Town's Chief of Operations, I have the principal administrative responsibility for carrying out 

the major Executive and Administrative functions of the Town's elected Supervisor, Hon. 

Edward Romaine to whom I report directly. In addition, since at least the year 2010, I have been 

the Town's principal liaison with the ever-changing group of individuals and entities which have 

represented themselves to the Town to be the owners or operators of the Brookhaven Rail 

Terminal. 

2. This Declaration responds to and dispels the materially false representation made 

by the BRT Defendants that the Town was advised in advance by the operators of the 

Brookhaven Rail Terminal of their plans (currently being carried out) to so severely excavate, 

{00131965-1} 



remove and mine virgin native sand from the 93 Acre Parcel, and to regrade the property for 

supposed ''track construction" that they have lowered actual grades from as much as 100 feet to 

50 feet on large portions of the 93 Acre Parcel and are continuing to do so. As documented 

below, this contention is absolutely false. Moreover, it is directly contradicted by the multiple 

and ever-changing versions of supposed "Track Plans" which the BRT Defendants have 

provided to the Town since the year 2012 (first an "L-Track Plan", followed by a "J-Track 

Plan", and now belatedly, a totally new "0-Track Plan" encompassing the entire 93-Acre Site, 

with tracks now proposed on all sides). 

3. I directly confirm, under oath, the statement contained in the moving Declaration 

ofBrookhaven Town Attorney Annette Eaderesto, Esq., dated April24, 2014 reading: 

{00131965-1} 

"29. The current dispute and need for immediate injunctive 
relief arose principally by reason of the multiple and ever
changing sets of supposed track "Plans" which the BRT 
Defendants belatedly disclosed to the Town. Prior to the Town's 
filing of its State Court lawsuit, the BRT Defendants had only 
provided the Town with a preliminary plan prepared by the 
engineering firm of P.W. Grosser entitled "Overall Site Plan" 
dated December 11, 2012 (Exhibit M), but which included almost 
no grading or elevation details whatsoever, and which barely 
resembles or reflects the actual current excavation activities 
occurring on the 93 Acre Parcel. It was only after the Town filed 
its lawsuit on March 11, 2014 that the Town was first provided 
with a copy of a January 15, 2014 Plan prepared by the BRT 
Defendants' railway engineering firm of AECOM entitled "Lot B 
and C Base Plan" (Exhibit N). This second "Plan" likewise 
contained no grading or elevation data. 

30. Thereafter, more belatedly still in early April 2014, the 
BRT Defendants provided yet another Plan of its additional 
engineers, Sidney B. Bowne LLP dated April 1, 2014 entitled 
"Subgrade Preparation Plan" (Exhibit 0). It was only upon receipt 
of the Bowne Plan earlier this month that the Town first became 
aware that the current excavation is in no manner "actually and 
reasonably" required for bona fide track construction. Indeed, the 
excavation and new track grading elevations shown to the Town, 
for the first time, in the April 1, 2014 Bowne Plan reveal that the 
grading of the proposed track will be excavated so as to sharply 

2 



drop upon entering the property at the 1 00 foot level of the current 
LIRR tracks in the Southwest comer of the 93 Acre Parcel, to a 
graded elevation of 60 feet near the Southeast comer, then drop 
still further to a graded level of only 50 feet, and that the 50 foot 
excavation level will then continue for the entirety of not only the 
track, but the entire 93 Acre Parcel (see aerial photos, Exhibit B 
and Bowne Track Plan Exhibit 0). 

31. The AECOM and Bowne plans from 2014, which the BRT 
Defendants provided to the Town only after the Town filed suit and 
after the Town filed its application to reopen STB proceedings, 
bear no resemblance whatsoever to the earlier P. W. Grosser 
"Overall Site Plan" dated December 11, 2012 and provided to the 
Town in 2012 (Exhibit M). BRT/Sills representatives had 
previously represented to the Town that the Grosser Plan showed a 
proposed 5,600 foot "J- Track" entering the 93 acre site from the 
Northwest comer adjacent to the grading level of the 28 Acre 
Parcel site. Thus, the BRT Defendants have essentially undertaken 
its currently ongoing excavation activities, which commenced in 
2013, without having provided the Town with any track 
construction or associated grading plans whatsoever." (emphasis 
supplied) 

4. The utter falsity of the BRT Defendants' contention that they made their plans to 

massively regrade the 93 Acre Parcel known to the Town in advance are demonstrably false, as 

further documented by the following: 

a. As part of an e-mail message to me from one ofBRT's principals dated 

June 26, 2012, Andy Kaufinan, I was provided with the cover letter of SYSTRA Engineering 

Inc. likewise dated June 26, 2012 which enclosed aerial photograph which ostensibly showed the 

proposed location of new track (in an "L-Traclf' configuration totally different from all other 

supposed "Track Plans" subsequently provided by BRT), and showing no apparent elevations of 

the proposed additional trackage at all; 

b. The cover letter of SYSTRA Engineering which was provided to me 

{00131965-1} 3 



stated that "the limited re-grading work is necessary to set the track at proper grades and 

elevation for its users as well as for potential future connections to tracks south of the LIRR in 

ParcelD"; 

c. Nothing in the docwnentation provided to me indicated to the Town 

that a massive excavation and regrading of the site from 100 feet to 50 feet over much of the 93-

acre parcel was planned and instead, the work was falsely described to me as "limited-regrading 

wor/C'. This plan also showed the track in a so-called "L Track'' configuration, ending at the 

northeastern portion of the Parcel where the natural elevation is lowest, without then travelling 

back around to where the natural elevation is highest; 

d. Some months later, I was provided with yet a different proposed track plan 

by the BRT Defendants, prepared by PW Grosser Consulting Engineers dated December 2012 

(exhibit M to the Town's moving papers, and exhibit B hereto), this one showing a supposed "J 

Track'' configuration in a completely different area than the prior "L Track'' (exhibit A), and 

again showing no apparent elevations of the proposed trackage; 

e. As noted above, it was not until well after the Town filed the instant 

litigation against the BRT Defendants in March 2014 and issued its Stop Work Order that the 

Town was belatedly provided with the so-called AECOM Plan dated January 2014 (exhibit N to 

the Town's moving papers, and exhibit C hereto) which again shows no apparent elevations of 

the proposed additional track, this time in a supposed "0 Tracie' configuration running along all 

four boundaries of the 98 Acre Parcel; and 

f. Finally, as noted above, it was even later still, the first week in April2014, 

when the BRT Defendants, for the first time, provided me with a copy of yet a different proposed 

"Track Plan" prepared by its current engineers, Bowne A&T Group dated April 1, 2014 (exhibit 

0 to the Town's moving papers, and exhibit D hereto). The Bowne Plan, for the first time, 

{00131965-1} 4 



revealed to the Town 1hat what 1he BRT Defendants are doing is drastically lowering the grade at 

which the tracks will enter the 93 Acre Parcel from the 28 Acre Parcel at 100 feet above sea level 

to a precipitous drop of 60 ~ above sea level and then 50 ~ above sea level, including by 

regrading vast central portions of the 93 Acre Parcel from its current elevatio~s of 80 to 100 feet 

to a reduced track level of 50 feet. It was this belated disclosure by the BRT Defendants, 

occurring earlier this month ~ the Town filed suit, only ~ the Town issued its Stop Work 

Order, and only ~the Town insisted that the BRT Defendants provide a single "Track Plan" 

representing its actual planned excavation of the site, that the Town filed its instant motion for a 

preliminary injunction to bring a halt to the BRT Defendants' illicit and environmentally 

destructive "sand mining'' of the environmentally sensitive and sale of native sand from the site 

to third-parties. 

5. In summary, the BRT Defendants have at various times provided the Town with 

(a) a so-called "L-Track plan" with no track grades shown (exhibit A); (b) a supposed "J-Track 

plan" with no apparent grades shown (exhibit B); and (c) now an "0-Track plan" (exhibits C and 

D hereto), only the very last of which (exhibit 0 to the Town's moving papers, exhibit D hereto) 

discloses the actual drastically reduced elevations to which the BRT Defendants are regrading. 

the site by means of the unlawful excavation and removal of native sand material directly above 

Long Island's Sole Source Aquifer in an environmentally vulnerable statutorily protected 

"Hydrological Zone 3" created by both Federal and State sta e. 

Dated: April30, 2014 

{00131965-1} 5 
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>>>Andy Kaufman <akaufman@brookhavenrajltermjnal.com> 06/26/2012 4:48PM>>> 
Matt, Jim asked that I forward the attached. Also please note that SCWA will be doing an inspection of the water tap 
this week and service will be installed shortly thereafter. Once service is complete we can schedule the completion of 
grading and planting in that area. 

1 



June26, 20U 

Mr. Andrew Kaufman 
President 
Brookhaven Rail Terminal 
205 Sills Road 
Yaphank, NY 11980 

Re: Phase 2 Trackwork Design 

Dear Mr. Kaufman: 

A summary of our conceptual track layout plan, prepared on 5/l/U, also known as the ·r track 
option is as noted below. 

The proposed track will begin at an existing stub-ended track located in the southern portion of 
Block 3, Lot 29.1, Parcel A and extend east across Parcel B and into Parcel C parallel to the long 
Island Rail Road main line track. The proposed Track will be approximately 65 feet from the 
existing southern property boundary line. As the track approaches the eastern side of Parcel C it 
turns approximately 90 degrees north and will be set parallel to the eastern property boundary 
line of Parcel C. The centerline of track will be set approximately 95 feet from the eastern property 
boundary line. The track will be on a descending 1.25% grade from west to east A turnout will be 
placed approximately 800 feet from the north end of the track forming a second track that will 
remain parallel to the eastern property boundary line of Parcel C and be on a descending 1.25% 
grade south towards the URR main line track. The centerline of this track will be set approximately 
75 feet from the eastern property boundary. The total length of track is approximately 5600 feet 
See attached drawing for reference. 

Clearing and re-grading for the track construction of the work, an area 150 feet wide, to allow for 
construction equipment access, re-grading requirements and construction of the track itself. The 
limited re-grading work is necessary to set the track at proper grades and elevation for its use as 
well as for potential future connections to tracks south of the URR in Parcel D. 

Should you have any questions, please do not hesitate to contact me directly at (973) 873-9744 or 
at jbonsignore@systrausa.com. 

Sincerely, 
SYSTRA Engineering. Inc. 

SYSTRA Engineering. Inc. 

S20 Eighth Avenue. Swite LlOO, New York, Y 10018 

V01ce: ·1.2/494-91'1 • Fax· 2' 2/494-9:' '2 • http://www .yst.raconsuhing.cofTl An AA/Equol Opp01ttJnity Employer 



Brookhaven Rail Terminal 
Page Two 
4/30/2014 

Joseph Bonsignore, P.E. 
Project Manager 

SYSTRA Engineering. Inc. 

S20 !::lgl')th Avenue, Suite 2100, New York, NY 10018 

Vo1ce· 7' ]./494 9:, • Fax: 2· 1/494 9~ '2 • 11tto.//"'1WW systfaconsulting.coM An AA/Equol Oppo•tunity E.rnploye• 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
---------------------------------------------------------------)( 

TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC flk/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS EXPRESSWAY ASSOCIATES, 
WATRAL BROTHERS, INC., and PRATT 
BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------){ 

Case No. 14-CV-02286 
(LDW,AKT) 

REPLY DECLARATION OF 
STEPHANIE 0. DAVIS, CPG IN 
SUPPORT OF TOWN OF 
BROOKHAVEN'S MOTION FOR 
PRELIMINARY INJUNCTION 
PURSUANT TO RULE 65 OF 
THE FED R. CIV. P. 

STEPHANIE 0. DAVIS, CPG, declares pursuant to 28 U.S.C. §1746 under penalty of 

perjury as follows: 

l. I am a Certified Professional Geologist and Senior Project Manager and Vice 

President of FPM Group-Engineering and Environmental Science ("FPM") which includes both 

a Professional Engineering Section and Environmental Sciences Section (of which I am Senior 

Project Manager and Vice President). 

2. I respectfully direct the Court's attention to my previously filed Declaration, as an 

Expert Consultant to the Town of Brookhaven, which addresses the materially adverse impacts 

to Long Island's Sole Source Aquifer which are likely to result from the current excavation, 

regrading and track construction activities of the BRT Defendants (previously defined). The 

Court's attention is also directed to the prior Declaration of Ritu Mody, P.E., an FPM Group 

Engineer who is also providing expert consulting services to the Town as it relates to the 
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engineering aspects and impacts of the excavation, regrading and track construction activities of 

the BRT Defendants. 

3. I have reviewed the opposing Declarations of Robert Humbert, P.E., of AECOM 

(the principal designer of the proposed railway track installation), and of Nelson Abrams, P.G., a 

Geologist employed by AECOM submitted on behalf of the BRT Defendants. 

4. Ritu Mody, P.E. and I have provided our response and analysis to the Humbert 

and Abrams' Declarations in a joint Rebuttal Report dated May 9, 2014 which is attached as 

Exhibit A, and which I incorporate herein as my further Expert Declaration in this matter. 

5. I specifically and respectfully direct the Court's attention to the following 

portions of our joint attached Rebuttal Report: 

{00132980-1} 

"FPM disagrees with the assertion that the excavation of the track
related area of Parcel C to an elevation of 50 feet above mean sea 
level (MSL) is not likely to have any meaningful or harmful 
impact on the Upper Glacial Aquifer. 

• The undisturbed area on Parcel C that would be graded for 
track-related construction is presently undisturbed, un-compacted, 
and forested. The beneficial effects of undisturbed soil horizons 
and a mature forest on both the quantity and quality of water 
infiltration that recharges the aquifer are well-documented. These 
features act to remove contaminants that may be present in runoff 
via filtration, absorption, evaporation, transpiration, and other 
processes, thus improving the quality of water that recharges the 
aquifer. Furthermore, water infiltration rates are higher in forested 
areas and areas that are not compacted by excavation and grading 
processes. The effects of grading will include removal of the 
forest and compaction of the remaining sand, which will reduce the 
amount of water infiltration that will recharge the Upper Glacial 
Aquifer. Thus, the grading process alone, regardless of the 
removal of significant amounts of sand, will reduce the quality and 
quantity of water recharge to the Upper Glacial Aquifer; 

• Town of Brookhaven land development standard 85-
50(A)(6) recognizes this issue by requiring a minimum landscaped 
or natural area of 30% in connection with a commercial center or 
industrial use occupying a site of five acres or more. This standard 
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provides for protection of underlying aquifers by requiring that the 
infiltration properties of natural areas be preserved. 

FPM disagrees with the assertion that the track-related grading that 
would occur on the higher elevations of the site would merely 
align those areas with the natural elevation of the majority of the 
site. 

• The majority of the site exists at a natural elevation of 
approximately 60 feet and greater, with about 80% of the western 
border of the site at an elevation of 100 feet or greater. A very 
minimal amount of the site is at a natural elevation of 50 feet or 
less. The track-related grading that is planned for the higher 
elevations of the site will significantly reduce the elevation of these 
areas relative to the current elevation of the majority of the site. 

FPM disagrees with the assertion that the elevated southwestern 
portion of the site is a minor topographic feature compared to the 
surrounding topography of the area. 

• A review of the USGS Bellport topographic quadrangle 
(USGS, 1967), which includes the site vicinity, illustrates that the 
site is located on the eastern margin of a large area of glacial 
outwash deposits into which the Carmans River, located to the 
east, has incised a river channel. An area of thick sand and gravel 
outwash deposits at an elevation of 100 feet and higher extends for 
over a mile and a half to the west of the site and for nearly two 
miles to the north-northwest, where the edge of the Ronkonkoma 
glacial moraine is present. This elevated area is not a minor 
topographic feature - it is an important component of the deep flow 
recharge area (Hydrogeologic Zone Ill) that recharges the 
groundwater in the Upper Glacial Aquifer, from which much of 
Long Island's water supply is provided. 

Mr. Abrams states that he knows of no reason why these 
topographic features would be of particular importance in 
preserving the groundwater in the aquifer below. Mr. Abrams also 
states that grading to a level of 50 feet at the site should not have 
any meaningful impact upon the quantity of runoff. 

• These statements demonstrate that Mr. Abrams does not 
fully understand or appreciate the processes by which Long 
Island's sole-source aquifers are recharged, nor does he understand 
the impacts of grading on infiltration capacity. Recharge occurs 
primarily through elevated areas such as those that exist on much 
of the site. The infiltration capacity of a forested area is generally 
greater than that of an area over which the forest has been removed 
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and the underlying soil graded and compacted in the process. 
Removal of the forest, natural soil, and the underlying sand, all of 
which filter out impurities and have a greater infiltration capacity 
than the compacted surface that will remain after sand removal and 
grading, will result in a decrease in the quality and quantity of 
recharge to our sole source aquifers. 

FPM disagrees with the assertion that the proposed lowest track 
elevation of 50 feet would leave an adequate amount of soil to 
isolate the Upper Glacial Aquifer from any potential impacts due 
to surface water runoff. 

• While FPM agrees that while that NYSDEC recommended 
buffer of 4 feet above the seasonally high water table is likely to 
remain after excavation of the site, we recognize that the site is not 
a recharge basin, which is a small point source of contaminants and 
is typically periodically maintained to remove contaminants and 
improve infiltration capacity. The site is a 93-acre parcel with a 
significant thickness of protective sand and overlying natural soil 
and forest above the aquifer in a deep recharge zone. These 
features provide significant protection above the portion of the 
aquifer through which Long Island's drinking water is sourced. A 
railroad spur is planned to be constructed on the site and we 
understand that commercial and industrial activities are likely to be 
eventually conducted on the site. These are likely to include 
activities with the potential for significant contaminant releases to 
surface water. Because of this it is imperative that a maximal 
amount of protective materials, including forest, natural soil, and 
sand, be retained on the site surface above the aquifer." 

Dated: M~y 9, 2014 
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FPNigroup ------------ Engineering and Environmental Science 

FPM Group, Ltd. 
FPM Engineering Group, P.C. 
formerly Fanning, Phillips and Molnar 

Robert M. Calica, Esq. 
Rosenberg Calica & Birney LLP 
100 Garden City Plaza, Suite 408 
Garden City, NY 11530 

Re: Brookhaven Rail Terminal 
206 Sills Road, Yaphank, NY 
Rebuttal Report 
FPM File No. 1151g-14..01 

Dear Mr. Calica, 

VIA EMAIL 

May 9, 2014 

CORPORATE HEADCUARTERS 
909 Marconi Avenue 

Ronkonkoma, NY 11779 
6311737 ·6200 

Fax 631!737-241 0 

The following information is provided following review of the Declarations of AECOM Engineer 
Robert Humbert, PE and Geologist Nelson Abrams regarding issues related to the Brookhaven 
Rail Terminal (BRn site, and, in particular, Parcel C (approximately 93 acres} of the BRT site. 

Rebuttal to Geologist Nelson Abrams Declaration 

FPM disagrees with the assertion that the excavation of the track-related area of Parcel C to an 
elevation of 50 feet above mean sea level (MSL) is not likely to have any meaningful or harmful 
impact on the Upper Glacial Aquifer. 

• The undisturbed area on Parcel C that would be graded for track-related construction is 
presently undisturbed, un-compacted, and forested. The beneficial effects of 
undisturbed soil horizons and a mature forest on both the quantity and quality of water 
infiltration that recharges the aquifer are well-documented. These features act to 
remove contaminants that may be present in runoff via filtration, absorption, 
evaporation, transpiration, and other processes, thus improving the quality of water that 
recharges the aquifer. Furthermore, water infiltration rates are higher in forested areas 
and areas that are not compacted by excavation and grading processes. The effects of 
grading will include removal of the forest and compaction of the remaining sand, which 
will reduce the amount of water infiltration that will recharge the Upper Glacial Aquifer. 
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Thus, the grading process alone, regardless of the removal of significant amounts of 
sand, wm reduce the quality and quantity of water recharge to the Upper Glacial 
Aquifer; 

• Town of Brookhaven land development standard 85-50(A)(6) recognizes this issue by 
requiring a minimum landscaped or natural area of 30% in connection with a 
commercial center or industrial use occupying a site of five acres or more. This 
standard provides for protection of underlying aquifers by requiring that the infiltration 
properties of natural areas be preserved. 

FPM disagrees with the assertion that the track-related grading that would occur on the higher 
elevations of the site would merely align those areas with the natural elevation of the majority of 
the site. 

• The majority of the site exists at a natural elevation of approximately 60 feet and 
greater, with about 80% of the western border of the site at an elevation of 100 feet or 
greater. A very minimal amount of the site is at a natural elevation of 50 feet or less. 
The track-related grading that is planned for the higher elevations of the site will 
significantly reduce the elevation of these areas relative to the current elevation of the 
majority of the site. 

FPM disagrees with the assertion that the elevated southwestern portion of the site is a minor 
topographic feature compared to the surrounding topography of the area. 

• A review of the USGS Bellport topographic quadrangle (USGS, 1967), which includes 
the site vicinity, illustrates that the site is located on the eastern margin of a large area 
of glacial outwash deposits into which the Carmans River, located to the east, has 
incised a river channel. An area of thick sand and gravel outwash deposits at an 
elevation of 100 feet and higher extends for over a mile and a half to the west of the 
site and for nearly two miles to the north-northwest, where the edge of the 
Ronkonkoma glacial moraine is present. This elevated area is not a minor topographic 
feature- it is an important component of the deep flow recharge area (Hydrogeologic 
Zone Ill) that recharges the groundwater in the Upper Glacial Aquifer, from which 
much of long Island's water supply is provided. 

Mr. Abrams states that he knows of no reason why these topographic features would be of 
particular importance in preserving the groundwater in the aquifer below. Mr. Abrams also 
states that grading to a level of 50 feet at the site should not have any meaningful impact upon 
the quantity of runoff. 

• These statements demonstrate that Mr. Abrams does not fully understand or 
appreciate the processes by which long Island's sole-source aquifers are recharged, 
nor does he understand the impacts of grading on infiltration capacity. Recharge 
occurs primarily through elevated areas such as those that exist on much of the site. 
The infiltration capacity of a forested area is generally greater than that of an area over 
which the forest has been removed and the underlying soil graded and compacted in 
the process. Removal of the forest, natural soil, and the underlying sand, all of which 
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filter out impurities and have a greater infiltration capacity than the compacted surface 
that will remain after sand removal and grading, will result in a decrease in the quality 
and quantity of recharge to our sole source aquifers. 

FPM disagrees with the assertion that the proposed lowest track elevation of 50 feet would 
leave an adequate amount of soil to isolate the Upper Glacial Aquifer from any potential impacts 
due to surface water runoff. 

• While FPM agrees that while that NYSDEC recommended buffer of 4 feet above 
the seasonally high water table is likely to remain after excavation of the site, we 
recognize that the site is not a recharge basin, which is a small point source of 
contaminants and is typically periodically maintained to remove contaminants and 
improve infiltration capacity. The site is a 93-acre parcel with a significant thickness 
of protective sand and overlying natural soil and forest above the aquifer in a deep 
recharge zone. These features provide significant protection above the portion of 
the aquifer through which Long Island's drinking water is sourced. A railroad spur is 
planned to be constructed on the site and we understand that commercial and 
industrial activities are likely to be eventually conducted on the site. These are 
likely to include activities with the potential for significant contaminant releases to 
surface water. Because of this it is imperati-ve that a maximal amount of protective 
materials, including forest, natural soil, and sand, be retained on the site surface 
above the aquifer. 

Rebuttal to AECOM Engineer Robert J. Humbert's Declaration 

FPM disagrees with the assertion that "the Spur track was designed to accommodate existing 
topographical features and BRT's business needs". 

• We have not been provided with any design drawings and/or construction plans for the 
development of any commercial or industrial facilities on the site to verify the statement. 
It is our understanding that BRT has no contracts with any vendors and that no 
construction plans exist for development of the area inside of the Spur track loop. 

FPM disagrees with the assertion that "Approximately 44% of the original ground elevation of 
Parcel C has ground contours with elevations of 55' above sea level or less. Thus, the natural 
topography of almost half of Parcel C already slopes downward to an elevation consistent with 
the grading level for the Spur track. • 

• The Spur track would be constructed on both Parcels B and C and majority of the site 
exists at a natural elevation of 60' or greater. In fact, the part of the site that they are 
seeking to re-grade has an average elevation of 80'. The track layout prqposed along 
the western boundary of the site will significantly reduce the site elevation as compared 
to the natural elevation. Only a small northeastern portion of the site has a natural 
elevation of 50' or less. 
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FPM disagrees with the assertion that "Additionally, leveling the Spur track to an elevation of 50' 
above sea level will allow BRT wide flexibiHty in terms of the use of the area inside of the Spur 
Track loop, much of which already exists at a natural elevation at or close to 50'. • 

• The contours on AECOM's Lot ·e• and ·c~ Base plan depicts that only a small portion of 
the area inside the Spur track loop exists at a natural elevation at or close to 50'. The 
majority of the area inside the Spur track loop is at a natural elevation of 60' or higher. 

FPM disagrees with the assertion that ,he planned elevation levels of the Spur track are 
designed to allow for efficient and level access to the Service Road from either side of the LIE 
recharge basin." 

• The proposed spur track layout is very close to the recharge basin, thereby preventing 
any access from the east side of the recharge basin (unless they cross the tracks). 
Based on the current proposed layout, it appears that road access will be along with 
western boundary of the site, which exists at a natural elevation of 100 feet or higher. 
An engineering design with a ramp/step up can be designed to link the 51'-53' service 
road elevation to a higher onslte elevation. 

FPM disagrees with the assertion that "The Spur Track then slopes downward from west to 
east, towards a lower elevation point designed for future access to Parcel D. • 

• We have no knowledge of the future proposed expansion of the spur to Parcel D, which 
is reportedly an area located to the southeast of Parcel C. In addition, no design 
layout/plan has been provided to FPM to verify the statement. 

SODIRM:sod 

Very truly yours, 

(~.-- 80 
St;p~av~d~ 
Senior Project Manager 
Vice President 

L~GreenA=. 
Engineer 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---------------------------------------------------------------){ 

TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC f/k/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS E){PRESSW A Y ASSOCIATES, 
WATRAL BROTHERS, INC., and PRATT 
BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------){ 

Case No. 14-CV-02286 
(LDW,AKT) 

REPLY DECLARATION OF 
RITU MODY, P.E. IN SUPPORT 
OF TOWN OF BROOKHA YEN'S 
MOTION FOR PRELIMINARY 
INJUNCTION PURSUANT TO 
RULE 65 OF THE FED R. CIV. P. 

RITU MODY, P.E., declares pursuant to 28 U.S.C. §1746 under penalty of perjury as 

follows: 

1. I am a New York Licensed Professional Engineer employed by FPM Group-Engineering 

and Environmental Science ("FPM"). 

2. I respectfully direct the Court's attention to my previously filed Declaration, which 

details the manner in which the BR T Defendants are unnecessarily excavating and regrading the 

level of the 93 Acre Parcel for purposes of planned railway track construction by improperly 

lowering grades from as much as the 1 00 foot level at which existing LIRR tracks enter the parcel 

and regrading almost the entire parcel to an artificially and unnecessarily uniformly lowered grade 

of 50 feet. In doing so, the BRT Defendants are excavating and removing native sand and earth 

from nearly the entire westerly section of the 93 Acre Parcel which currently has (or which recently 

had prior to excavation) an average elevation of between 1 00 and 80 feet. 
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3. I have reviewed the opposing Declarations of Robert Humbert, P.E., of AECOM (the 

principal designer of the proposed railway track installation), and of Nelson Abrams, P.G., a 

Geologist employed by AECOM submitted on behalf of the BRT Defendants. 

4. Stephanie 0. Davis, CPO. and I have provided our response and analysis to the 

Humbert and Abrams Declarations in a joint Rebuttal Report dated May 9, 2014 which is attached 

as Exhibit A, and which I incorporate herein as my further Expert Declaration in this matter. 

5. I specifically and respectfully direct the Court's attention to the following portions of 

our joint attached Rebuttal Report: 

{00132982-1} 

"FPM disagrees with the assertion that the track-related grading that 
would occur on the higher elevations of the site would merely align 
those areas with the natural elevation of the majority of the site. 

• The majority of the site exists at a natural elevation of 
approximately 60 feet and greater, with about 80% of the western 
border of the site at an elevation of 100 feet or greater. A very 
minimal amount of the site is at a natural elevation of 50 feet or less. 
The track-related grading that is planned for the higher elevations of 
the site will significantly reduce the elevation of these areas relative to 
the current elevation of the majority of the site. 

* * * 
FPM disagrees with the assertion that ''the Spur track was designed to 
accommodate existing topographical features and BRT's business 
needs". 

• We have not been provided with any design drawings and/or 
construction plans for the development of any commercial or 
industrial facilities on the site to verify the statement. It is our 
understanding that BRT has no contracts with any vendors and that no 
construction plans exist for development of the area inside ofthe Spur 
track loop. 

FPM disagrees with the assertion that "Approximately 44% of the 
original ground elevation of Parcel C has ground contours with 
elevations of 55' above sea level or less. Thus, the natural 
topography of almost half of Parcel C already slopes downward to an 
elevation consistent with the grading level for the Spur track." 
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• The Spur track would be constructed on both Parcels B and C 
and majority of the site exists at a natural elevation of 60' or greater. 
In fact, the part of the site that they are seeking to re-grade has an 
average elevation of 80'. The track layout proposed along the 
western boundary of the site will significantly reduce the site 
elevation as compared to the natural elevation. Only a small 
northeastern portion of the site has a natural elevation of 50' or less. 

FPM disagrees with the assertion that "Additionally, leveling the Spur 
track to an elevation of 50' above sea level will allow BRT wide 
flexibility in terms of the use of the area inside of the Spur Track 
loop, much of which already exists at a natural elevation at or close to 
50'." 

• The contours on AECOM's Lot "B" and "C" Base plan 
depicts that only a small portion of the area inside the Spur track loop 
exists at a natural elevation at or close to 50'. The majority of the 
area inside the Spur track loop is at a natural elevation of 60' or 
higher. 

FPM disagrees with the assertion that ''the planned elevation levels of 
the Spur track are designed to allow for efficient and level access to 
the Service Road from either side of the LIE recharge basin." 

• The proposed spur track layout is very close to the recharge 
basin, thereby preventing any access from the east side of the 
recharge basin (unless they cross the tracks). Based on the current 
proposed layout, it appears that road access will be along with 
western boundary of the site, which exists at a natural elevation of 
100 feet or higher. An engineering design with a ramp/step up can be 
designed to link the 51' -53' service road elevation to a higher onsite 
elevation. 

FPM disagrees with the assertion that "The Spur Track then slopes 
downward from west to east, towards a lower elevation point 
designed for future access to Parcel D." 

• We have no knowledge of the future proposed expansion of 
the spur to Parcel D, which is reportedly an area located to the 
southeast of Parcel C. In addition, no design layout/plan has been 
provided to FPM to verify the statement." 
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Dated: MayOq, 2014 
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FPNigroup ------------ Engineering and Environmental Science 

FPM Group, Ltd. 

FPM Engineering Group, P.C. 
formerly Fanning, Phillips and Molnar 

Robert M. Calica, Esq. 
Rosenberg Calica & Birney LLP 
100 Garden City Plaza, Suite 408 
Garden City, NY 11530 

Re: Brookhaven Rail Terminal 
205 Sills Road, Yaphank, NY 
Rebuttal Report 
FPM File No. 1151 g-14..01 

Dear Mr. Calica, 

VIA EMAIL 

May 9, 2014 

CORPORATE HEADQUARTERS 
909 Marconi Avenue 

Ronllonkoma, NY 11 ns 
831/737-6200 

Fax 631/737-2410 

The following information is provided following review of the Declarations of AECOM Engineer 
Robert Humbert, PE and Geologist Nelson Abrams regarding issues related to the Brookhaven 
Rail Terminal (BRn site, and, in particular, Parcel C (approximately 93 acres) of the BRT site. 

Rebuttal to Geologist Nelson Abrams Declaration 

FPM disagrees with the assertion that the excavation of the track-related area of Parcel C to an 
elevation of 50 feet above mean sea level (MSL) is not likely to have any meaningful or harmful 
impact on the Upper Glacial Aquifer. 

• The undisturbed area on Parcel C that would be graded for track-related construction is 
presently undisturbed, un-compacted, and forested. The beneficial effects of 
undisturbed soil horizons and a mature forest on both the quantity and quality of water 
infiltration that recharges the aquifer are well-documented. These features act to 
remove contaminants that may be present in runoff via filtration, absorption, 
evaporation, transpiration, and other processes, thus improving the quality of water that 
recharges the aquifer. Furthermore, water infiltration rates are higher in forested areas 
and areas that are not compacted by excavation and grading processes. The effects of 
grading will include removal of the forest and compaction of the remaining sand, which 
will reduce the amount of water infiltration that will recharge the Upper Glacial Aquifer. 
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Thus, the grading process alone, regardless of the removal of significant amounts of 
sand, wiU reduce the quality and quantity of water recharge to the Upper Glacial 
Aquifer; 

• Town of Brookhaven land development standard 85-50(A)(6) recognizes this issue by 
requiring a minimum landscaped or natural area of 30% in connection with a 
commercial center or industrial use occupying a site of five acres or more. This 
standard provides for protection of underlying aquifers by requiring that the infiltration 
properties of natural areas be preserved. 

FPM disagrees with the assertion that the track-related grading that would occur on the higher 
elevations of the site would merely align those areas with the natural elevation of the majority of 
the site. 

• The majority of the site exists at a natural elevation of approximately 60 feet and 
greater, with about 80% of the western border of the site at an elevation of 100 feet or 
greater. A very minimal amount of the site is at a natural elevation of 50 feet or less. 
The track-related grading that is planned for the higher elevations of the site will 
significantly reduce the elevation of these areas relative to the current elevation of the 
majority of the site. 

FPM disagrees with the assertion that the elevated southwestern portion of the site is a minor 
topographic feature compared to the surrounding topography of the area. 

• A review of the USGS Bellport topographic quadrangle (USGS, 1967), which includes 
the site vicinity, illustrates that the site is located on the eastern margin of a large area 
of glacial outwash deposits into which the Carmans River, located to the east, has 
incised a river channel. An area of thick sand and gravel outwash deposits at an 
elevation of 100 feet and higher extends for over a mile and a half to the west of the 
site and for nearly two miles to the north-northwest, where the edge of the 
Ronkonkoma glacial moraine is present. This elevated area is not a minor topographic 
feature- it is an important component of the deep flow recharge area (Hydrogeologic 
Zone Ill) that recharges the groundwater in the Upper Glacial Aquifer, from which 
much of Long Island's water supply is provided. 

Mr. Abrams states that he knows of no reason why these topographic features would be of 
particular importance in preserving the groundwater in the aquifer below. Mr. Abrams also 
states that grading to a level of 50 feet at the site should not have any meaningful impact upon 
the quantity of runoff. 

• These statements demonstrate that Mr. Abrams does not fully understand or 
appreciate the processes by which Long Island's sole-source aquifers are recharged, 
nor does he understand the impacts of grading on infiltration capacity. Recharge 
occurs primarily through elevated areas such as those that exist on much of the site. 
The infiltration capacity of a forested area is generally greater than that of an area over 
which the forest has been removed and the underlying soil graded and compacted in 
the process. Removal of the forest, natural soil, and the underlying sand, all of which 
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filter out impurities and have a greater infiltration capacity than the compacted surface 
that will remain after sand removal and grading, will result in a decrease in the quality 
and quantity of recharge to our sole source aquifers. 

FPM disagrees with the assertion that the proposed lowest track elevation of 50 feet would 
leave an adequate amount of soil to isolate the Upper Glacial Aquifer from any potential impacts 
due to surface water runoff. 

• While FPM agrees that while that NYSDEC recommended buffer of 4 feet above 
the seasonally high water table is likely to remain after excavation of the site, we 
recognize that the site is not a recharge basin, which is a small point source of 
contaminants and is typically periodically maintained to remove contaminants and 
improve infiltration capacity. The site is a 93-acre parcel with a significant thickness 
of protective sand and overlying natural soil and forest above the aquifer in a deep 
recharge zone. These features provide significant protection above the portion of 
the aquifer through which Long Island's drinking water is sourced. A railroad spur is 
planned to be constructed on the site and we understand that commercial and 
industrial activities are likely to be eventually conducted on the site. These are 
likely to include activities with the potential for significant contaminant releases to 
surface water. Because of this it is imperative that a maximal amount of protective 
materials, including forest, natural soil, and sand, be retained on the site surface 
above the aquifer. 

Rebuttal· to AECOM Engineer Robert J. Humbert's Declaration 

FPM disagrees with the assertion that "the Spur track was designed to accommodate existing 
topographical features and BRT's business needs". 

• We have not been provided with any design drawings and/or construction. plans for the 
development of any commercial or industrial facilities on the site to verify the statement. 
It is our understanding that BRT has no contracts with any vendors and that no 
construction plans exist for development of the area inside of the Spur track loop. 

FPM disagrees with the assertion that "Approximately 44% of the original ground elevation of 
Parcel C has ground contours with elevations of 55' above sea level or less. Thus, the natural 
topography of almost half of Parcel C already slopes downward to an elevation consistent with 
the grading level for the Spur track. n 

• The Spur track would be constructed on both Parcels B and C and majority of the site 
exists at a natural elevation of 60' or greater. In fact, the part of the site that they are 
seeking to re-grade has an average elevation of 80'. The track layout prQposed along 
the western boundary of the site will significantly reduce the site elevation as compared 
to the natural elevation. Only a small northeastern portion of the site has a natural 
elevation of 50' or less. 
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FPM disagrees with the assertion that "Additionally, leveling the Spur track to an elevation of 50' 
above sea level will allow BRT wide flexibility in terms of the use of the area inside of the Spur 
Track loop, much of which already exists at a natural elevation at or close to 50'." 

• The contours on AECOM's Lot ·s• and ·c· Base plan depicts that only a small portion of 
the area inside the Spur track loop exists at a natural elevation at or close to 50'_ The 
majority of the area inside the Spur track loop is at a natural elevation of 60' or higher. 

FPM disagrees with the assertion that "the planned elevation levels of the Spur track are 
designed to allow for efficient and level access to the Service Road from either side of the LIE 
recharge basin.'' 

• The proposed spur track layout is very close to the recharge basin, thereby preventing 
any access from the east side of the recharge basin (unless they cross the tracks). 
Based on the current proposed layout, it appears that road access will be along with 
western boundary of the site, which exists at a natural elevation of 100 feet or higher. 
An engineering design with a ramp/step up can be designed to link the 51'-53' service 
road elevation to a higher onsite elevation. 

FPM disagrees with the assertion that "The Spur Track then slopes downward from west to 
east, towards a lower elevation point designed for future access to Parcel D. • 

• We have no knowledge of the future proposed expansion of the spur to Parcel D, which 
is reportedly an area located to the southeast of Parcel C. In addition, no design 
tayouUplan has been provided to FPM to verify the statement. 

SOD/RM:sod 

';"£J_Y ~urs, A{> 
St;p~av;d~ 
Senior Project Manager 
Vice President 

L~G~nAHo~ 
Engineer 

FPM 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICI' OF NEW YORK 

---------------------------------------------------------------){ 
TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC flk/a U S RAIL NEW YORK LLC, 
BROOKHAVEN TERMINAL OPERATIONS, 
OAKLAND TRANSPORTATION HOLDINGS 
LLC, SILLS E){PRESSWA Y ASSOCIATES, 
WATRAL BROTHERS, INC., and PRATT 
BROTHERS, INC., 

DEFENDANTS. 

---------------------------------------------------------------){ 

Case Number 2:14-cv-02286 

DECLARATION 

DECLARATION OF DANIEL K. MILLER 

I, Daniel K. Miller, hereby declare: 

1. I make this declaration on personal knowledge and, if called as a witness, am 

competent to testify to the facts set forth herein. 

2. I am currently the Chief Financial Officer of Brookhaven Rail LLC ("BR") and 

Chief Financial Officer of Brookhaven Terminal Operations LLC. I have been the Chief 

Financial Officer for BR since July 2011 and for Brookhaven Terminal Operations LLC since 

September 2012. Brookhaven Terminal Operations LLC is often referred to by its trade name, 

Brookhaven Rail Terminal ("BRT"). I am also the Managing Director of Oakland 

Transportation Holdings LLC, which owns all of the equity interests in BR (formerly known as 

US Rail New York, LLC) pursuant to a control exemption approved by the Surface and 

Transportation Board. 

3. Through my role as Chief Financial Officer for both BR and Brookhaven 

Terminal Operations LLC and as Managing Director of Oakland Transportation Holdings LLC, I 

4849-7038-9274.2 
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have personal knowledge of, and am familiar with, Brookhaven Rail Terminal, a transloading 

facility located in Yaphank, New York. 

4. I make this declaration in opposition to the Motion for Preliminary Injunction (the 

"Motion") filed by Plaintiff Town of Brookhaven (the "Town"). 

Background 

5. BRT is a railroad transloading facility located in Yaphank, Long Island, New 

York. 

6. BR provides rail carrier and transloading services at BRT, principally switching 

activities and the marshalling and receipt of freight rolling stock at BRT for transportation over 

the rail lines of the Long Island Railroad ("LIRR"). Freight rail services are provided to BRT 

and Brookhaven Rail over LIRR lines by the New York & Atlantic Railway Company 

(''NY &A"), a Class III rail carrier, which interchanges with Brookhaven Rail upon arrival of the 

switch lead at BRT. 

7. Because the NY &A, under a contract with the LIRR, holds the exclusive 

franchise to provide freight rail service over LIRR lines, Brookhaven Rail's rail carrier 

operations are limited to BRT's transloading and terminal operations; Brookhaven Rail does not 

(and cannot) provide short or long-haul service over LIRR lines. 

Current Operations and Planned Expansion of BRT 

8. The Town's motion seeks to enjoin "any and all further actions and activities to 

excavate, screen, grade, and remove native sand and vegetation from a 93 acre site located to the 

East ofthe 28 acre local railway yard facility ... ", and the Town appears to contend in its motion 

papers that BRT is illegally grading the entirety ofthe 93 acre site. This is not accurate; nor are 

2 
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the multitude of other accusations about BRT's construction activities and development plans set 

forth in the Town's Motion. 

9. As we have advised the Town repeatedly, the only construction activity presently 

occurring and planned for the foreseeable future is grading the shaded track loop area depicted in 

Exhibit 0 to the Declaration submitted by Town Attorney Annette Eaderesto. It is within that 

shaded area that BRT intends, eventually, to install a railroad track; the principle purpose of 

grading the track area to a level of 50 feet above sea level is to align the elevated portions of the 

site with the remainder of the site which already exist at a natural elevation of approximately 50 

feet. 

Harm To Rail Customers, Rail Construction & Loss Of Rail Business 

10. Certainly, the Town's request for an injunction requiring stoppage of all 

construction work at the site would be devastating to BRT, and the Town makes no effort to limit 

or tailor its injunction request. Even a stoppage of the limited track-related grading work that 

presently is ongoing would harm BRT irreparably, as explained below. 

11. BRT currently has 11 major rail customers ("Rail Customers"), including The 

Horne Depot (BRT's largest customer), Safety Kleen, Wenner Bread, one of the largest bakeries 

on Long Island, and Renewable Energy Group, Inc., which is a leading North American 

biodiesel producer and distributor. 

12. BRT currently services its Rail Customers' transloading needs through a rail 

terminal, trackage and loading facilities on a piece of property referred to as "Parcel A." 

13. BRT currently is operating seven (7) tracks on Parcel A, as depicted on the 

AECOM Rail Subgrade Plan annexed as Exhibit A hereto: 

4849-7038-9274.2 

a. Track 1, located on the east side of Parcel A, is the inbound track for the 

NY &A to arrive into and drop railcars that are destined to BRT's Rail Customers; 

3 
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b. Track 2, also located on the east side of Parcel A, is used for outbound 

cars that have been unloaded; 

c. Track 3, located to the west of Tracks 1 and 2, must be kept clear to allow 

the NY &A to transport engines to couple the engines on Track 2, perform 

federally required brake tests, and then depart to the west; 

d. Track 4, the first stub end track, is used for loading of trucks and 

unloading of flour cars and for storage of flour cars that are waiting to be 

unloaded; 

e. Track 5, the second stub end track, is used for overflow storage of railcars 

going to the Rail Customers; 

f. Track 6, the third stub end track, is used for bio-diesel and houses the 

portable steaming unit for heating the bio-diesel; and 

g. Track 7, the fourth and final stub end track, is used for loading and 

unloading lumber and building material cars. 

14. On Parcel A, in addition to the 7 numbered tracks, BRT also operates two (2) 

tracks devoted to loading and unloading for its lumber and building products customers, 

including The Home Depot. The track branching from Track 3 is the transload track that goes 

through The Home Depot warehouse building. There is also a short stub track, originally 

designed to house the locomotive power, but as a result of high demand for track space, ~s 

track is now being used to unload The Home Depot wood products that do not require indoor 

storage. 

15. BRT's business has been growing significantly as is customers have increased 

their reliance on BRT's services, and it is now operating at or near full capacity on all seven (7) 

4 
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tracks on Parcel A. Since the beginning of 2014, BRT has been averaging 130 rail cars per 

month. During that same time, BRT has been handling more than 100 total loads (train cars, 

some inbound trucking, transfer, warehousing and then outbound short haul truck) for The Home 

Depot per week, directly contributing to a marked decrease in costs for Long Island businesses. 

Similarly, a number of large scale commercial bakeries have begun to obtain IB flour via rail and 

BRT, reducing their transportation costs, permitting them to purchase materials from a wider 

range of suppliers, and shifting that traffic, previously delivered entirely by truck, to rail. 

Recently, BR T transloaded approximately 9 million pounds of flour in a month, its highest 

monthly volume to date. BRT also recently added Culpeper Wood Products as a customer, 

which has already shipped more than 1,000 tons ofwood products from Fredericksburg, Virginia 

to Long Island via BRT. Tills traffic previously moved from Virginia to Nassau and Suffolk 

counties entirely via truck; thus, at a conversion rate of 5 trucks to 1 rail car, more than 50 truck 

trips have been diverted from the New York metropolitan area road system (and the heavily 

congested Long Island Expressway specifically) to rail by this customer alone. For all 

commodities, we estimate that BRT has handled more than the equivalent of7,500 trucks since 

2012. 

16. Because BRT is now operating at capacity on Parcel A, to handle a major new 

customer would require additional track capacity, and if warehouse or storage capacity were 

required, construction of additional warehouse or storage capacity beyond what Parcel A is 

capable of providing. 

17. Among other things, BRT needs to add additional flat storage capabilities to 

expand our outdoor storage space for BRT building products customers. Moreover, continued 

increase in biodiesel, flour and other transloading traffic requires additional track space with 

5 
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adjacent flat, hard surface area, for the staging of truck trailers next to railcars for transloading 

product. In addition to the requirements of existing customers BRT has commissioned official 

engineering and marketing studies from a professional design/build firm that specializes in the 

design and construction of temperature controlled storage facilities. Based on the initial 

research, it would appear that there is significant market demand on Long Island for a facility 

capable of accepting inbound temperature-controlled railcars and providing storage and 

transloading services for temperature-controlled products. This is just one of multiple initiatives 

BRT is exploring in connection with creating a final development plan for the next phase of 

construction. 

18. Thus, in order to meet the growing and anticipated demands of its existing Rail 

Customers and to expand business to other customers, it is critical that BRT add additional 

trackage and trans-loading facilities to the original 28-acre site. 

19. Anticipating the need for future expansion, in 2011 and 2012 BRT obtained the 

right to control additional property adjacent to Parcel A, referred to as "Parcel B" (19.3 acres) 

and "Parcel C" (73.7 acres). See Exhibit A. BRT also obtained and holds a permanent easement 

on Parcel B for the property on which rail track will be laid on that parcel. 

20. BRT plans to lay additional trackage on Parcel B and Parcel C to support the 

growing trans loading needs of its existing Rail Customers. As can be seen on Exhibit A, Parcel 

B and Parcel C adjoin Parcel A (and the existing BRT rail terminal), and the spur track BRT is 

constructing on Parcels B and C will extend from the existing BRT spur track and rail yard on 

Parcel A, and utilize the same main line switch and interchange with the NY &A and the LIRR. 

The spur will encircle Parcels Band C, essentially forming a racetrack configuration around the 

parcels, and will support the rail transloading and terminal facilities that are planned for Parcels 

6 
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B and C. As with Parcel A, rail operations of the spur on Parcels B and C will be controlled and 

operated by Brookhaven Rail as part of the same railroad transload facility, BRT. The extended 

spur line will support rail transloading and terminal facilities that are planned for Parcels B and 

C. Brookhaven Rail will provide rail carrier service over the spur line, in conjunction with, and 

as an extension of, its existing service on Parcel A. 

21. Recognizing BRT's positive impact on the community, the New York State 

Department of Transportation (''NYSDOT'') has awarded BR T a $2.5 million grant award to 

help BRT's expansion. The NYSDOT grant constitutes approximately 52% of the projected cost 

ofBRT's next phase of track construction, as part of the planned expansion on those parcels. 

22. I understand that the Town has alleged that construction of the spur is a pretext 

for BRT to engage in "sand-mining" on Parcels B and C. This is untrue. As explained, BRT's 

expansion to Parcels B and C is a critical extension of its successful and growing business, and a 

direct response to the needs of BRT's new and future customers. 

23. Moreover, contrary to the Town's allegations, BRT is grading the rail right of 

way in accord with the AECOM Rail Subgrade Plan (annexed hereto as Exhibit A), a plan 

developed by AECOM, a national, well-established engineering firm with considerable rail 

experience. BRT is grading, and intends to grade, to construct the spur consistent with the 

AECOM Rail Subgrade Plan, which establishes target site elevations realistic for expected needs, 

rail and rail transportation-related operational requirements and safety. As part of the 

construction process to lay the additional trackage on Parcel B and Parcel C and in order to 

complete the construction by the end of2014, BRT has been grading portions ofthese properties 

to a target site track elevation of approximately 50 feet above sea level. The goal of the grading 

7 
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is to bring the land on the Parcels to ~ appropriate, even grade that will be suitable for rails to be 

laid over top and for efficiently connecting the track to other sites. 

24. Also contrary to other Town claims, BRT has not laid track directly under the 

Long Island Power Authority ("LIP A") power lines without proper authorization. Rather, BRT 

purchased two permanent easements from LIP A that expressly authorize BRT to construct rail 

and truck access infrastructure between Parcels A and B, as we have advised the Town 

repeatedly. 

The Impact of a Work Stoppage Upon BRT Would Be Significant and Incalculable 

25. If BRT is prevented from clearing and grading a flat surface to lay additional 

trackage, railroad construction on Parcel B and Parcel C cannot proceed as scheduled and likely 

will need to be suspended. 

26. Without being able to proceed with the construction, grade the track area and lay 

the additional trackage according to the construction plans, BRT will not be able to meet the 

growing needs of its existing Rail Customers. This will jeopardize BRT's relationship with its 

existing Rail Customers, its ability to procure additional business from these Rail Customers, its 

ability to market its rail services and facility to potential customers and its ability to obtain 

business from other rail customers, who will seek out other methods of transportation for their 

goods. 

27. If the construction is delayed even for a matter of weeks, the project risks not 

being completed until 2015. By delaying the project into the next fiscal year, 2015, Rail 

Customers and potential rail customer likely will have entered into other year-long leases or 

annual contracts with other shippers and BRT risks entirely losing these additional opportunities 

and suffering substantial harm and incalculable losses. 

8 
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Harm To Sand Customers & Loss Of Sand Business 

28. As part of the construction process, BRT has entered into business relationships 

with local trucking companies, landscape companies, and contractors involved in the removal of 

excess sand and materials for site grading. There are over 90 companies that rely upon BRT as 

their source for sand (the "Sand Customers"). 

29. In addition to the disruption to the construction at the BRT itself, if these grading 

operations are disrupted, numerous employees at the Sand Customers will be idled. These Sand 

Customers employ many local residents. 

30. The Sand Customers, in turn, will not be able to provide sand to local businesses 

and end use customers, many of which are located on Long Island. Thus, stoppage of sand 

grading will impact other local construction sites and their employees that were utilizing the 

excess sand removed from Parcel B and Parcel C. 

31. Even if the Sand Customers are able to obtain sand from other sources, the 

stoppage in sand supply will result in irreparable harm to the BRT because it will lose the Sand 

Customers' business as a result of its inability to meet their commercial needs. BRT will lose 

their business because the Sand Customers will no longer consider BRT to be a consistent, 

reliable source for sand. The loss of their business and loss of their assistance with excavating 

the property to grade and removing the excess sand from the property will result in further 

construction delays for BRT's planned construction of additional trackage, and incalculable 

losses. 

Additional Irreparable Harm To Brookhaven Rail Terminal 

32. In addition to the direct harm to BRT and to third-party Rail Customers and Sand 

Customers, as well as a loss of business from potential customers, BRT will suffer irreparable 

harm to its reputation and the goodwill it has built with both its Rail Customers and its Sand 

9 
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Customers if it is forced to delay construction and cease excavating the property pursuant to the 

grading plan. 

33. Beyond these incalculable losses, BRT would suffer substantial financial losses as 

a result of any delay or cessation of construction, which BR T estimates to be approximately 

$20,000 per day for each day that the construction is ceased. 

34. In its Motion, the Town refuses to post a bond leaving BRT no means of 

recovering against the Town for even its quantifiable financial losses, let alone its numerous 

other significant, unquantifiable harms. Thus, in light of the Town's refusal to post a substantial 

bond, even BRT's quantifiable financial losses are irreparable. 

I declare under penalty of perjury of the laws of the United States that the foregoing is 

true and correct 

EXECUTED at ~'=!May 7, 2014. . 

i1?i:L 
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4849-7038-9274.2 



Case 2:14-cv-02286-LDW-AKT Document 29-3 Filed 05/07/14 Page 11 of 12 PageiD #: 841 

EXHIBIT A 



.{ --
'· ~~ I ' • 

; :... ...... ~-
_:;--··_s_--

.. - ..... : 

f 

·~ I 

\ 

.' 

_, ..... "). 

·--:·.;. 



EXHIBITG 



0 

April25,2012 

Gregg Kelsey P.E. 
Assistant Town Engineer 
Division of Engineering 
Department of Planning, Environment and Land Management 
Town of Brookhaven-
One Independence Hill 
Farmingville, New York 11738 

-'. 

Re: Sills Road Realty, LLC 
Development of Brookhaven Rail Terminal 
Yaphank, New York 

Dear Mr. Kelsey: 

0 

Thanks you for your recent comments on the revised plans for the Brookhaven Rail 
Terminal ("BRr' of the ''Terminal") and for meeting with us at the site to review those 
comments. As you suggested we·are writing· to confirm the understandings reached at the 
meeting. This letter will generally follow the order of your written comments. 

Drawing C-1 Site AliR!"Ilent Pl&n ("Alignment Plan") 

Parking 

We carefully considered the number of employees per shift as well as potential daily 
visitors in calculating the number of proposed · parking spaces. Our experience in 
operating the Terminal since September, 2011 confirms our conclusion that we have 
provided adequate parking facilities to meet our expected needs. We have placed the 
parking spaces in easy proximity to both the working areas of the site and the proposed 
office space for the convenience of our yard and office workers as well as visitors. We 
will, of course, provide sta,ndard signage and pavement markings in the completed 
parking area. Final construction of the scale house building will comply with ~I 
applicable governmental requirements ofthe Stipulation of Settlement (,!-1)pp~~~on"). 

t· ' . ~ , .. , 
·• ' I . . · .. • :··, : ) . 

. ~ -~ • 1/ . . ... . 
~ ; -.. . . 

MAY - 1 2012 

56 Comsewogue Road, East Setauket, New Yorttli19t · 
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Emergency Access Road 

As we discussed, the emergency access road will be rendered redundant by a permanent 
entrance way on the Long Island Expressway's south service road contemplated for the 
expansion of the BRT on the 92 acres east of Long Island Power Authority's ("LIP A") 
transmission corridor ("LIP A Corridor'•). A second access point, for both emergency and 
commercial purposes, to the 28 acre site will be available through this proposed 
permanent entrance way. Since the emergency access road shown on the Alignment Plan 
will be redundant, we agreed that drop curbs, aprons and similar features were not 
necessary at this time but would be incorporated as required into the permanent road way 
between the two parcels. We are in discussion with New York State Department of 
Transportation regarding both the emergency access shown on the Alignment Plan and 
the proposed permanent entrance to the east. We are near to concluding an agreement 
with LIP A for the proposed easements across the LIP A Corridor shown in the Alignment 
Plan which will provide permanent access for both truck and rail between the two sites 
and to the LIP A Corridor. 

Buffers and Landscaping 

We intend to restore and revegetate the 50' buffer along Sills Road as required by the 
Stipulation. Shaping of berms and planting will begin at the comer of Sills Road and the 
south service road in early May. The balance of the landscaping will begin in the early 
fall. As we discussed, New York & Atlantic's requirements for sufficient track space at 

_, the north end of the 28 acre site to accommodate three engines necessitated impinging 
upon the 100' buffer contemplated by the Stipulation. We are in the process of preparing 
a ·landscaping plan for the site in compliance with the Surface Transportation Board's 
("STB") Decision of September 9, 2010 ("STB Approval") which will provide enhanced 
vegetation in the 100' foot buffer area and at the intersection of Sills Road and the south 
service road to effectively screen the site from public view. We will provide you a copy 
of the landscaping plan. 

Miscellaneous 

The BRT will be open 24 hours a day and will have security on site at all times. All 
signsge at the site will comply with applicable requirements under the Stipulation. We 
have acquired the Suffolk County parcels along Sills Road and will incorporate those 
parcels into the final, as-built plans. The permanent easement line· is a slope easement 
only in favor of YS DOT and will not affect the construction or operation of the 
Terminal. With respect to obtaining building permits generally, we discussed the fact that 
STB has exclusive jurisdiction over the BRT and that we had agreed in the Stipulation to 
comply with applicable governmental requirements as well as provide to the Town 
Sidney Bowne & Sons ("Bowne") certification that the Terminal met such requirements. 
We agreed that Bowne's certification with respect to the sanitary system and the scale 
house would be sufficient and that no permits from the Town or other local authorities 
would be required for those facilities. 
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Drawing C-2 Grading and Drainage Plan ("Drainage Plan") 

Drainage 

As noted above, the emergency access is temporary intended to be replaced with access 
from the eastern 92 acre parcel. We agreed that drop cmbs, aprons and similar features 
were not necessary at this time but would be incorporated as required into the pennanent 
road way between the two parcels. We have moved drainage structures from the buffer 
area to the extent possible. We have registered the site with the USEPA as required by 
applicable regulations relating to injection wells. 

Miscellaneous 

The hydrant shown on the Drainage Plan will be dedicated to and maintained by the 
Suffolk County Water Authority ("SCWA'') and we have obtained SCWA approval for a 
back:flow device for domestic service. As noted above, Bowne will certify the Terminal's 
sanitary system compliance with applicable codes as required by the Stipulation. We will 
have a sprinkler system to control dust from the aggregate piles and the height of the piles 
and operation of the stacker system will comply with the Stipulation. 

Drawing C-3 Sanitary Plan 

Sanitary Design 

The sanitary system will comply with applicable governmental requirements, as certified 
by Bowne. The scale house is the only building planned for the site; neither the transloa.d 
dock nor the unloading control house (the only other structures on the site) will have 
sanitary facilities. The unloading control house will be shown on the final, as-built plans. 

Landscaping 

As noted above, we intend to restore and revegetate the 50' buffer along Sills Road as 
required by the Stipulation. As we discussed, New York & Atlantic's requirements for 
sufficient track space at the north end of the 28 acre site to accommodate three engines 
necessitated impinging upon the 100' buffer contemplated by the Stipulation. We are in 
the process of preparing a landscaping ptan for the site in compliance with the STB 
Approval which will provide enhanced vegetation at the bridge, in the 1 00' foot buffer 
area and at the intersection of Sills Road and the south service road to effectively screen 
the site from public view. We will provide you a copy of the landscaping plan. 
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Drawing C-4 Site Details Plan 

Additional details, including details of the jersey barrier/guide rail interface at the 
entrance road way, may be required as we develop final cOnstruction drawings which we 
will share with you. Track crossings will be constructed in accordance with Federal 
Railroad Administration ("FRA") guidelines, as will erosion and sediment controls. As 
noted above, we are in the process of preparing a landscaping plan for the site in 
compliance with the STB Approval. We will provide you a copy of the landscaping plan. 

Drawing C-5 Landscaping Plan 

As noted above, we are in the process of preparing a landscaping plan for the site in 
compliance with the STB Approval. We will provide you a copy of the landscaping plan. 
We began consultations with the USDA prior to beginning construction of the BRT, as 
required by the STB Approval, and have provided copies of all correspondence to date 
with USDA to the Town. As we discussed, the STB has certain requirements in its 
Approval that we must comply with. To the extent we can incorporate the Planning 
Departments revegetation specifications into the landscaping plan without jeopardizing 
cOmpliance with the STB Approval, we will do so. 

Stipulation of Settlement and STB APProvml 

The phased construction of the BRT contemplated by the Stipulation was eliminated with 
the STB Approval and we are constructing the Terminal in one phase, which we eJq>eet to 
complete this summer. As-built drawings and Bowne's compliance certification will be 
provided to the Town as soon as possible after completion. 

Bowne has provided bi-monthly inspection reports to the Town as required by the 
Stipulation since the beginning of construction in September, 2010. 

We have provided the Town with a copy of the Suffolk County Department of Public 
Works permit and preliminary plans for the improvements to Sills Road and the traffic 
signal as well as improvements to the turning lanes near the Long Island Expressway. 

As noted above, the hydrant shown on the Drainage Plan will be dedicated to and 
maintained by the SCWA and we have obtained SCW A approval for a bacldlow device 
for domestic service. We have provided the Town with a copy of SCWA's backflow 
approval. 
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All plans for the construction of the BRT will comply with the environmental mitigation 
measures set forth in the STB Approval. 

We have provided the Town with copies of the filed coveilants and restrictions 
contemplated by the Stipulation. 

Spill prevention is governed by FRA rules and regulations and the Terminal will comply 
with those requirements. 

We no longer contemplate proceeding with the abandonment process for Bellport 
Avenue. 

As we agreed, the Stipulation establishes the local building and other requirements that 
construction of the BRT must adhere to and a procedure for Bowne to certifY to the Town 
compliance with those requirements. We agreed to follow the procedures set forth in the 
Stipulation. 

We look forward to working with you as BRT construction progresses. 

Very truly yours, 

Sills Road Realty, LLC 

B~d&:_i 
President 

/ 
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