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Before the 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 46) 

BNSF RAILWAY COMPANY 
-TERMINAL TRi\CKAGE RIGHTS­

KANSAS CITY SOUTHERN RAILWAY COMPANY AND 
UNION PACIFIC RAILROAD COMPANY 

APPLICATION FOR TERMINAL TRACKAGE RIGHTS 

BNSF-123 

BNSF's Reply to KCSR's Motion to Compel Responses to Second Discovery Requests 
Directed to BNSF Railway Company 

BNSF Railway Company ("BNSF") hereby replies to The Kansas City Southern Railway 

Company's ("KCSR") Motion to Compel Responses to Second Discovery Requests Directed to 

BNSF ("Motion") filed in the above-referenced proceeding on February 6, 2015. As explained 

below, because BNSF has fully and adequately responded to each KCSR Second Discovery 

Request covered by the KCSR Motion, KCSR's Motion should be denied. 

I. Background 

As described in more detail in BNSF' s Opening Statement filed on December 31, 2014, 

at 4, the Board imposed trackage rights conditions on the UP/SP merger that provide BNSF the 

to at 

Condition'} 44, 1 

S.T.B. 233 (served 12, 1996) ("Decision No. 44'} The rights that the STB granted to 

BNSF include both direct train service and reciprocal switch. Exhibit I to BNSF's Opening 



BNSF has requested that the Board confirm the Lake Charles Condition through the imposition 

of terminal trackage rights over the Rosebluff Industrial Lead at West Lake Charles. 

KCSR submitted KCSR's Second Discovery Requests to BNSF on January 13, 2015, and 

BNSF submitted a timely response to the KCSR requests on January 28, 2015 (the "BNSF 

January 28 Response"). On February 6, KCSR filed its Motion, requesting that the Board order 

BNSF to provide further responses to certain of the KCSR Second Discovery Requests. KCSR 

filed its Motion without previously contacting BNSF's counsel to raise its concerns as to BNSF's 

discovery responses. 

On February 20, BNSF submitted a letter to KCSR, attached here as Exhibit A (the 

"BNSF February 20 Letter"), seeking to amicably resolve several of the issues raised by KCSR 

in its Motion. In its February 20 Letter, BNSF agreed to produce additional documents 

responsive to KCSR' s Second Discovery Requests, clarified the privileged status of certain 

documents already produced by BNSF, explained the basis for redacting certain documents 

produced by BNSF, further explained BNSF's position on the scope of BNSF's responses to 

certain KCSR discovery requests, and sought further clarity from KCSR on the intent of certain 

KCSR discovery requests. BNSF produced the documents on February 20, 2015. As of the date 

of this filing, KCSR has not responded to the BNSF February 20 Letter. 

This terminal trackage rights proceeding should be a straightforward technical exercise to 

further KCSR to 

re-

litigate issues fully aired nearly twenty years ago. 



II. The Board Should Deny the KCSR Motion to Compel Because BNSF Has Fully and 
Adequately Responded to the KCSR Second Discovery Requests. 

As sho\vn below, BNSF has complied with the Board's discovery rules in fully and 

adequately responding to each KCSR Second Discovery Request covered by the KCSR Motion. 

Therefore, no further BNSF response is necessary, and the Board should deny the KCSR Motion 

in its entirety. 

A. Competitive Effectiveness 

KCSR Document Request Nos. 10 and 12 relate to "BNSF's claims about competition 

and BNSF's desires to switch to direct service, versus continuing with service via reciprocal 

switch." Motion at 15. KCSR alleges, erroneously, that "if BNSF is already successfully 

competing and already providing CITGO with the competitive option that BNSF claims the 

Board deemed 'critical,' there is no justification for the grant of intrusive terminal trackage 

rights." Id. Through Document Request No. 2, KCSR seeks documents relating to BNSF 

marketing efforts with respect to transporting any industrial product to or from CITGO's Lake 

Charles facility. Through Document Request No. 10, KCSR seeks documents relating to BNSF's 

rates vis-a-vis rates provided by other carriers for any product transported to or from CITGO's 

Lake Charles facility. Finally, through Document Request No. 12, KCSR seeks documents 

"relating to any cost savings BNSF may incur by providing direct unit train service to CITGO's 

area to serve a 

m KCSR Document Request 

l 0, and 12 seek information that is neither relevant nor reasonably calculated to lead to the 

admissible evidence in that the requests seek documents unrelated to the standards 



for terminal trackage rights under 49 U.S.C. § 11102. See BNSF January 28 Response at 8-9, 12, 

and 13. 

[nits Reply to the first KCSR Motion to Compel at 4-6, filed on February 4, 2015 

C'BNSF First Reply''), BNSF established that the "competitive effectiveness" of the Lake 

Charles Condition is not at issue in this proceeding. In Decisions Nos. 44 and 63 of the UP/SP 

merger proceeding, the Board decided that the Lake Charles Condition was competitively 

necessary in order to address the potential loss of competition resulting from the UP/SP merger. 

On its face, the Lake Charles Condition means what it says: BNSF has the right to serve shippers 

in the Lake Charles Area by direct service over trackage rights or by reciprocal switch. KCSR's 

attempt to raise an issue concerning the "competitive effectiveness" of that condition now is 

nothing more than a transparent attempt to re-litigate an issue that was resolved adversely to 

KCSR years ago. 

KCSR sought reconsideration in 1996 of the Lake Charles Condition, and the Board 

specifically rejected the KCSR competition argument in Decision No. 63, including the argument 

that KCSR itself provided a sufficient remedy for the loss of competition resulting from the 

UP/SP merger. See BNSF Opening Statement at 5-7. 1 The Lake Charles Condition cannot now 

be changed absent a reopening of the UP/SP merger. The Board's merger conditions vested 

rights not only in BNSF but also in shippers, and KCSR cannot seek to modify a merger 

the Lake Charles Condition, all 

at n.15, see 

In rejecting KCSR's argument, the Board stated: "Moreover, we continue to believe that 
the conditions we imposed, by building upon a privately negotiated settlement agreement as 
endorsed all relevant shippers, offer a better competitive solution than KCS has offered." 

at 9 (STB Dec. 



32760 (Sub-No. 21), Decision No. 21, slip op. at 6 (STB served Dec. 20, 2001) (BNSF and 

shippers have independent rights to seek Board intervention "to ensure that the conditions [the 

Board] imposed on the merger are implemented in a manner that effectively preserves pre­

merger competition."). 

KCSR's suggestion that it needs the information requested by Document Request Nos. 

10 and 12 to analyze the "competitive effectiveness" of the Lake Charles Condition and the 

question of whether direct BNSF train service is "competitively justified" is disingenuous and 

invokes a completely irrelevant standard. The "public interest" element of 49 U.S.C § 11102(a) 

does not require a determination of "competitive effectiveness," but rather was determined by the 

Board to have been satisfied by the provisions of the BNSF and CMA Agreements, which the 

Board imposed as conditions to the UP/SP merger in Decision No. 44 and again emphatically 

confirmed in Decision No. 63. The Board's decisions found those agreements to be in the public 

interest and necessary to preserve pre-merger competition. Under those agreements-in 

particular, the CMA Agreement-CITGO and other Lake Charles area shippers have a right to 

direct service from BNSF. Here, CITGO has determined that it wants to utilize that right since, 

in its business judgment, it needs direct unit train service to its Lake Charles facility. 

Thus, KCSR's invitation to assess the "competitive effectiveness" of indirect BNSF 

service and to treat the public interest issue as contestable in this proceeding is meritless. KCSR 

can, course, the public 

cannot so 

through a thinly veiled collateral attack on long-settled conditions. Instead, if KCSR wishes to 

re-litigate the issues it lost in 1996, it must petition to reopen the UP/SP m 

to all concerned parties to 



The information requested by KCSR Document Request Nos. 2, 10 and 12 has nothing to 

offer with respect to the Board's "public interest" standard that controls in this proceeding, and 

the information would not "affect the outcome of this proceeding." Waterloo Ry.-Adverse 

Aban.- Lines of Bangor & Aroostook R.R. & Van Buren Bridge Co. in Aroostook Cnty., 1'vfe., 

AB 124 (Sub-No. 2) et al., slip op. at 2 (STB served Nov. 14, 2003) Waterloo"). The 

information is therefore irrelevant to this proceeding and excluded from the scope of BNSF 

documents that KCSR may request through discovery. The Board should deny the KCSR Motion 

with respect to KCSR Document Request Nos. 2, 10 and 12. 

B. Potential for Interference 

KCSR claims that a number of the KCSR Second Discovery Requests at issue here-

namely Interrogatory No. 1 and Document Request Nos. 1, 5, and 8-relate to the potential for 

interference on the Rose bluff Industrial Lead should the Board impose the terminal trackage 

rights requested by BNSF in this proceeding. Specifically, KCSR is "concerned that adding 

BNSF direct service will substantially impair the ability of KCSR and UP to use the facilities to 

handle their own business." Motion at 10. 

1. KCSR Interrogatory No. 1 

With respect to [nterrogatory No. 1, which seeks an explanation of why a hypothetical 

operational issue "would not interfere with KCSR' operations," BNSF has provided a full and 

that attempts to cannot serve as 

to now to 

serve shippers by direct service in order to effectively compete on the Rosebluff Industrial Lead.2 

2 As BNSF noted in Opening Statement, "to the extent that there is any interference 
Board in Decision 95 (served 'Yfarch 4, 2002), that 

6 



If an operational issue arises related to a particular BNSF direct service, the issue should not be 

resolved by denying BNSF direct access, but by all three carriers working cooperatively to 

accommodate BNSF' s operations. Any operational accommodation or additional service 

introduced pursuant to the Lake Charles Condition should not be construed as "interference" that 

would justify denying BNSF' s application for terminal trackage rights. 

That said, BNSF explained in its Response to KCSR Interrogatory No. 1 that BNSF 

service "would effectively replace UP service for BNSF's reciprocal switch cars, and BNSF 

plans to hold its cars in the Lacassine Yard until UP gives BNSF a window to operate." BNSF 

January 28 Response at 6. BNSF clarified in its February 20 Letter that "BNSF direct service 

would not cause substantial (if any) interference with KCSR's operations." February 20 Letter at 

2. 

In its First Reply, BNSF stated: 

the facts here are that BNSF's proposed terminal trackage rights operations on the 
Rosebluff Industrial Lead will not affect KCSR operations. BNSF's operations 
would effectively replace UP's deliveries and pickups of BNSF reciprocally­
switched cars at the CITGO facility, and thus the situation at the facility would 
not be materially different than it is today. Moreover, as noted in BNSF's 
Opening Statement at 19, BNSF would hold its cars in BNSF's Lacassine Yard 
until UP gives BNSF a clear operating window, thereby eliminating any risk of 
interference at the Rosebluff Yard or on the Lead itself. 

BNSF First Reply at 6-7. BNSF also noted in its First Reply that Rollin D. Bredenberg, BNSF's 

s 

occur 

not cause interference 

with KCSR' operations.'' Id at 7 (citing V.S. Bredenberg at 7-8). Put simply, any BNSF direct 

Agreement, that we imposed when \Ve 

note 7 Decision 



train service under the terminal trackage rights requested here would reduce the number and 

frequency of these UP trains, essentially creating a zero-sum game. 

KCSR may not like BNSF' s answer, but BNSF has fully and adequately answered the 

KCSR request that BNSF explain why the speculative operational issue raised by KCSR would 

not interfere with KCSR's operations. The Board should deny the KCSR Motion with respect to 

Interrogatory No. 1. 

2. KCSR Document Request No. 5 

KCSR requested in Document Request No. 5 that BNSF produce documents "relating to 

any rail operational impacts that may occur at any non-CITGO Lake Charles area Shipper 

facility if BNSF provides direct rail service to CITGO's Lake Charles facility." 

As a threshold matter, to the extent that KCSR Document Request No. 5 seeks 

information relating to "rail operational impacts" that would occur to any trackage that is not a 

part of the Rosebluff Industrial Lead (the trackage at issue in this proceeding), any such 

information would "not be able to affect the outcome" of this proceeding and therefore is 

irrelevant to this proceeding and not reasonably calculated to lead to the discovery of admissible 

evidence, and KCSR is not entitled to discovery of those documents under the Board's rules. 

Waterloo, slip op. at 2. 

to the Rosebluff Industrial Lead, BNSF conducted a thorough and comprehensive 

to and BNSF a 

to to 

BNSF stated in its January 28 Response, and without waiving its objections set forth in the 

those already-produced documents are equally responsive to many 

KCSR including Document Request 5. 



Response at 10. Furthermore, as established in Section ILB.1 above, BNSF's Opening Statement 

at 10-11, and V.S. Bredenberg at 8, any BNSF direct rail service to CITGO's facility would have 

no material "rail operational impact" to any other non-CITGO shipper on the Rosebluff 

Industrial Lead because UP will provide BNSF a clear operating window to serve CITGO and 

BNSF's trains will immediately and completely pull into the CITGO facility, avoiding any 

interference on the Rose bluff Industrial Lead. 

BNSF has fully and adequately responded to KCSR Document Request No. 5. The Board 

should therefore deny the KCSR Motion with respect to this request. 

3. KCSR Document Request Nos. 1 and 8 

Through Document Request Nos. l and 8, KCSR asked BNSF to produce documents 

relating to BNSF' s operational capabilities of providing existing or future service to CITGO, and 

documents relating to the quality of BNSF's prior or existing service to CITGO. 

Without waiving its objections set forth in the January 28 Response, the documents that 

BNSF has already produced include a number of documents that are responsive and relevant to 

KCSR Document Request Nos. I and 8. In response to the KCSR Motion, and as noted in the 

BNSF February 20 Letter at 2, BNSF conducted a further search and identified certain additional 

documents that are responsive to Document Request Nos. 1 and 8, which BNSF will produce. 

With that production, BNSF will have fully and adequately responded to these requests. The 

the to 

Lacassine Yard 

Through Document Request No. 3, KCSR requests that BNSF produce documents 

relating to BNSF' s new Lacassine Yard, including plans to serve Lake Charles area shippers via 

m 28 at 9 as m 



Motion at 11), BNSF has already produeed a number of documents responsive to KCSR 

Document Request No. 3. In its February 20 Letter, BNSF agreed to provide a further response if 

KCSR clarifies the scope of this request. As of the date of this filing, KCSR has not provided any 

such clarification. Without waiving its objections in its January 28 Response, BNSF has 

demonstrated that it fully intends to produce documents that are responsive to this KCSR request 

once clarified, and the Board should therefore deny the KCSR Motion with respect to KCSR 

Document Request No. 3. 

D. Shippers Other Than CITGO 

1. KCSR Interrogatory No. 2 

Through Interrogatory No. 2, KCSR asks BNSF to state whether it would only serve 

CITGO and no other shippers "loeated on, or eonneeting to," the Rose bluff Industrial Lead and, 

if not, to "list all other shippers BNSF would attempt to serve" if the Board imposes the terminal 

trackage rights requested here. In its Response, BNSF stated: 

at this time BNSF identifies CITGO as the only shipper that it will initially serve 
using the proposed terminal trackage rights. Upon approval of the proposed 
terminal trackage rights, BNSF anticipates that additional shippers will request 
BNSF service using the proposed terminal trackage rights. BNSF cannot 
speculate as to which other shippers it may seek to serve with these rights. 

January 28 Response at 6-7. 

To clarify and expand on this response, BNSF further states that, as reflected in the 

BNSF and the objections set in its 

on 

shippers. BNSF has executed agreements with one such shipper, pursuant to which BNSF will 

reciprocal and may eventually provide direct service either in the event 

proceeding is granted or any, to such service are 

u § 



1134l(a) (now 49 U.S.C. § l 132l(a)), as contemplated by the Board. See Decision No. 63, slip 

op. at 10. BNSF intends to fulfill its common carrier obligations as to other shippers requesting 

service on the Rosebluff Industrial Lead. 

2. KCSR Document Request No. 4 

In Document Request No. 4, KCSR asked BNSF to produce documents relating to 

BNSF's plans to serve "any other Lake Charles area Shipper in the event that BNSF is able to 

directly operate over the Rosebluff Industrial Lead to serve CITGO's Lake Charles facility." 

As established above in Section II.B.2, to the extent that KCSR Document Request No. 4 

seeks information relating to shippers not located on the Rosebluff Industrial Lead, any such 

information would not "be able to affect the outcome" of this proceeding and therefore is 

irrelevant to this proceeding and not reasonably calculated to lead to the discovery of admissible 

evidence, and KCSR is not entitled to discovery of those documents under the Board's rules. 

Waterloo, slip op. at 2. BNSF service to shippers using trackage other than the Rosebluff 

Industrial Lead would not affect any BNSF service to shippers on the Lead. 

KCSR Document Request No. 4 also requests certain relevant information as to shippers, 

namely the information that relates to shippers that BNSF may serve on the Rosebluff Industrial 

Lead if the Board imposes the terminal trackage rights sought here. The documents that BNSF 

already produced and will produce include a number of documents that are responsive and 

to 4. to KCSR Motion, BNSF conducted 

are to 

Request 4, \Vhich B:!\ISF will produce. With that production, BNSF will have fully and 

adequately responded to this KCSR request. The Board should therefore KCSR's motion 

Document Request 4. 



E. Completeness of BNSF Documents 

KCSR alleges in its Motion at 19-20 that certain of the documents BNSF has produced 

are '·incomplete,·' and requests the Board to order BNSF to "provide the documents that appear 

to be missing." In its February 20 Letter at 1, BNSF explained that it ''has located and will 

produce the attachments" to certain documents, which BNSF produced on February 20. BNSF 

further explained that BNSF had already produced the remaining requested documents as 

attachments to other related documents. Therefore, the Board should deny the KCSR Motion 

with respect to the ''incomplete" documents. 

F. Redactions 

Through its Motion at 11 and 20, KCSR asked the Board to order BNSF to "unredact" 

certain of documents produced by BNSF. BNSF reviewed these documents and noted in its 

February 20 Letter that it "removed the redactions on three documents and will produce those in 

an unredacted form," and that BNSF included a chart "which explains the basis for the remaining 

redactions." BNSF February 20 Letter at 1. As explained in the chart, BNSF properly redacted 

certain portions of the documents that contained "irrelevant commercially sensitive information." 

This information is irrelevant and excluded from the scope of BNSF documents that KCSR may 

request through discovery because the information would not "be able to affect the outcome" of 

this proceeding. TVaterloo, slip op. at 2. Furthermore, BNSF properly redacted certain portions of 

the 

Therefore. the Board should deny KCSR's request to order BNSF to "unredacC certain 

11 
1,:..., 



III. Conclusion 

For the reasons stated above, BNSF respectfully requests that the Board deny the KCSR 

Motion to Compel. 

Dated: February 26, 201 5 

Respectfully submitted, 

Adrian L. Steel, Jr. 
Adam C. Sloane 
Peter W. Denton 
Mayer Brown LLP 
1999 K Street, NW 
Washington, DC 20006 
(202) 263-3237 

Roger P. Nober 
Richard E. Weicher 
David T. Rankin 
Courtney Biery Estes 
BNSF Railway Company 
2500 Lou Menk Drive 
Fort Worth, TX 76131 
(817) 352-2383 

Counsel for BNSF Railway Company 
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February 2015 

\Villiam A. :V1ullins 
Baker and Miller PLLC 
Suite 300 
2401 Pennsylvania Ave, N.\V. 
Washington, D.C. 20037 

Re: Finance Dockd No. 32760 (Sub-No. 46), BNSF 
Railway Company--Terminal Trackage Rights-­
The Kansas City Southern Railway Company and 

Dear Bill: 

l\11 A Y E R • B R 0 W N 

Brown LLP 
Street NW 

Washi1gton, D.C. 20006-1101 

Main Tel +1202263 3000 
Fax + 1 202 263 3300 
w.vw.rrayerbrown.ccn 

Adrian L Steel, Jr. 
Tel ..-1 202 263 3237 

Direct Fax + 1 202 263 5237 
asteel@mayer~rown.com 

I am writing this letter in response lo KCSR's Motion to Compel Responses to KCSR's 
Second Set of Discovery Requests Directed to BNSF Railway served on February 6, 2015. 
BNSF is reviewing the Motion and will reply on or before the due date, February 26, 2015. I 
am writing this letter to address in the interim several of the matters raised in the Motion in an 
effort to sec if \Ve can reach a resolution as to those matters. 

First, KCSR has expressed concern that RNSF's production of documents was 
incomplete in certain respects as set forth the chart on pages 19-20 of the Motion. RNSF has 
located and will produce the attachments to the documents listed in rows 2-3 and 12-20 of the 
chart. As to the document listed in row 1, BNSF-C-000043 should have been marked as 
privileged and attorney work product since Mr. Bigoncss was providing comments at the request 
of BNSF in-house attorney Courtney Estes who was also a recipient of the e-mail to which the 
annotated UP letter \.Vas attached. Tbe letter was inadvertently produced. A copy of the e-mail 
from Chris !3igoness of BNSF transmitting the annotated letter will be produced. BNSF is 

Bigoness's e-mail and the annotated letter, hut it is not thereby 
to 



Mayer Brown LLP 

\Villiam A. Mullins 
February 20, ! 5 
Page 

a. rnterrogatory Nu. 1: In its response to this interrogatory, BNSF set forth in full its 
position as to why there would be no interference with KCSR's operations as 
described in the hypothetical BN that it would operate 

once UP it a clear window and that BNSF direct service to the CITGO 
facility would replace the UP reciprocal switch service now being 
performed for BNSF traffic. Rollin Bn:dcnberg confirmed in his Verified 
Statement to which BNSF referred that BNSF's direct train would, under 
the UP proposed operating plan, occur during a tw<J hour window provided by UP 
during LP's 12-hour operating period (see V.S. Rredenbcrg at Thus, BNSF 
direct service would not cause substantial (if any) interference with KCSR's 
operations. 

b. Document Request I and 8: BNSF has produci;:d the non-privileged 
documents that it could identify that arc responsive to these document requests. 
We are checking again to see if additional non-privileged documents can be 
located, and, if so, we will produce them. 

c. Document Request No. 3: If you \Vil! please identity the;; specific information that 
you need concerning the Lacassine Yard -- in your words, the "capacity and 
service structure" and "operating structure and plans" for the yard and explain 
what you mean by the terms that you have used, BNSF will respond further. 

Please !et me know if you have an.y questions or \vould like to discuss. Thank you. 

Attachments 

Sincerely yours, 

J"'Cr21 A,~ 
Adrian L. Steel, Jr. 
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B '\SF Document Production Clrnrt 
in Rc~ponsc to KCSR 's Second :\lotion to Compd 

FD-.127(.() tSub-Nn. 46) 
BNSF RAILW,\YCOMPANY 

IT'.R1v11NAL TRACKAGE RIGl!TS-
KA'.'!SAS UTY SOUTHERN RAILROAD COMP ANY AND 

NION PAt !!IC RAILROAD COtvtPANY 
REDACTED DOClJ:\IE:'\TS 

mis for R.-<laction 

c:ummcrc:ially s1.-nsitivc information 

tkinmll'.nlS forBNSF-llC000009 BNSF-llC-000010. BNSF l!C-000011 t.:onta 
scnsitin.~ inform:uimi c1HH.:crning a markct ovc:rvicw 

costs of the rn:w Yard 

Fchnrn ry 20, 2015 

s<:nsitivc information w;sociaicd with the new Licassini: Yard 

s1.•nsitivc information Ill ilc. 

scnsitivc informatio11 rcn:nuc from nc11 businc~ss 

inl'tm11ation rcvcrn1c: fr,.im Ile'.\\ businc:ss 

documcm illr BNSF-l!C00041 l BNSF-1 -0004!0 rnmain-; irrdcvam 
and r1:wnut.·s and rcn:nucs from new busi111.·ss 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 26th day of February, 2015, copies of the foregoing BNSF's 

Reply to KCSR's l'vfotion to Compel Responses to Second Discovery Requests Directed to 

BNSF Railway Company have been served by e-mail on Counsel for UP, KCSR and CITGO, 

and by first-class U.S. Mail on all parties as listed on the Board's website for the service list in 

Finance Docket No. 32760 (Sub-No. 46). 

Adrian L. Steel, Jr. 




