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Finance Docket No.: 35652 

Dear Sir/Madam: 
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Atty. Rocky (via e-mail only) 
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PETITION FO;R RECONSIDERTION 

Petitioners, Diana Del Gross, et al., pursuant to 49 C.F.R. §1115.3, respectfully seek 

reconsideration ofthe Board's Decision, served January 24, 2013, insofar as it denied the 

Petitioners' requests for discovery in this matter. As grounds therefor, Petitioners assert that (1) 

the Board's Decision involved material error; and (2) that new evidence necessitates that 

Petitioners be allowed to pursue discovery. 

First, the Board committed material en·or in stating that "the Board does not typically 

order discovery in declaratory order proceedings" citing Finance Docket No. 33388 (Sub·No. 

101), CSXTransp., Inc.--Petition/or Declaratory Order, served August 27, 2008). The Board's 

regulation, 49 C.F .R. § 1114.21, permits discovery in every Board proceeding other than an 

inf01·mal proceeding, such as an acquisition pursuant to 49 C.F.R. §1150.31, an abandonment 

pursuant to 49 C.F.R. §1152.50, or a merger pursuant to 49. C.P.R. §1180.2(d). The Board's 

regulation is as binding upon the Board as if it were law. As the Supreme Comt held in Service 

v. Dulles, 354 U.S. 363, 372 (1957), "[R]egulations validly prescribed by a government 

administrator are binding upon him as well as the citizen ... ",citing Acardi v. Shaughnessy, 347 

U.S. 260,265 (1954), in which the Supreme Comt held, "The regulations prescribe the procedure 

to be followed ... ,, 

The Decision cited by the Board in denying the Petitioners discovery, Finance Docket 

No. 33388 (Sub-No. 101), CSXTransportation, Inc--Petitionfor Declaratory Order, served 

August 27,2008, was one in which the Board denied the request for declaratory order. In sharp 

contrast, in the instant proceeding the Board instituted a declaratory order proceeding. The 

proceeding will be handled under the Board's modified procedure rules, and, while the Board 
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declared that the Petitioners' Petition for Declaratory Order, served· August 21,2012, would 

serve as the Petitioners' opening statement, Petitioners' response to the Reply of the Grafton and 

Upton Railroad ("G&U") and comments from other interested persons will be due 45 days from 

the service date. 

In other declaratory order proceedings the Board routinely has allowed discovery. 

Finance Docket No. 35496, Denver & Rio Grande Railway Historical Foundation d/b/a Denver 

& Rio Grande Railroad, L.L.C.--Petitionfor Declaratory Order. served April30, 2012; Docket 

No. NOR 42108, The Springfield Terminal Railway Company--Petition/or Declaratory Order-

Reasonableness of Demurrage Charges, served June 16, 2010; Motor Carrier Finance Docket 

No. 21008, East West Resort Transportation, LLC, and TMS, LLC D/B/A Colorado Mountain 

Express--Petition/or Declaratory Order--Motor Carrier Transportation of Passengers in 

Colorado, served March 21, 2005; Finance Docket No. 34111, North San Diego County Transit 

Development Board--Petition for Declaratory Order, served August 21,2002. As the late Judge 

John R. Brown said in his concurring opinion in Mary Carter Paint Co. v. F.T.C., 222 F.2d 654, 

660 (5th Cir. 1964), rev' on other grounds, 86 S. Ct. 219, " ... the law does not permit an agency 

to grant to one person the right to do that which it denies another similarly situated. There may 

not be a rule for Monday, another for Tuesday, a rule for general application, but denied outright 

in·a specific case." 

Second, there is new evidence that raises significant questions regarding the G&U. The 

instant matter involves whether specific operations conducted in the town of Upton, MA (Upton) 

at a bulk transloading facility (Upton Facility), claimed to be performed by the Grafton and 

Upton Railroad (G&U), constitute "transpmtation by a rail carrier." 
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It has come to Petitioners' attention that the town of Grafton, MA (Grafton), located 

adjacent to Upton, recently initiated litigation with the G&U in the U.S. District Court on or 

about January 15,2013.1 The litigation in Grafton involves a bulk transloading facility (the 

Grafton Facility) with a similar set of circumstances. In both Grafton and Upton, G&U initially 

provided the town with substantially the same one page "Summary of Terms and Conditions of 

Terminal Transloading" in an attempt to demonstrate preemptive status. In both Grafton and 

Upton, a new transloading company was established as an affiliate of a parent company that is 

alleged to otherwise have significant involvement with the rail facility. In both Grafton and 

Upton, the properties were marketed by G&U as "build to suit" properties, available for 

.immediate development, price negotiable. In the Grafton litigation, the Federal District Court 

allowed discovery. As a result, cet1ain documents became public record. 

These documents show that in Grafton, a specialty transloading company has been 

established, as in Upton. However, also established were a specialty financing company and a 

sp·ecialty supply company. All three companies were established within the past several months 

and all three companies are affiliates of a common parent company. The parent company, Spicer 

Gas (a/Ida Spicer Plus, Inc., hereafter "Spicer"), has an established client base and a long history 

of owning and operating this type of propane rail facility. The G&U does not. 

In Grafton, the three new companies (one of which is the transloading company) and the 

G&U have all signed a "Memorandum of Understanding" (MOU). The three new companies 

(one of which is the transloading company) have all also entered into an agreement with G&U 

entitled "Financing, Development, and Construction Agreement" (Financing Agreement) which 

1 Board of Selectmen of the Town ofGraflon v. Grafton & Upton Railroad Company, D. Mass., Case USDC 4:12-
CV-40164TSH. The essence ofthis litigation, as in the instant matter, is an assertion by the Town of Grafton that 
certain activities at the Grafton Facility do not constitute "transportation by a rail carrier" and are thus not preempted 
from local regulations. The litigation commenced in December 20 12. 
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deals with financing most aspects of the Grafton Facility and providing an equipment lease from 

the financing company to the G&U for equipment valued at approximately $3,200,000. 

In Grafton, the new supply company has entered into a "Confidential Rail Transportation 

Contract" with G&U that provides for financial guarantees from the supply company to G&U. 

This includes a provision that the supply company pay G&U for all sums that are payable from 

G&U to the financing company under the Financing Agreement, of which the transloading and 

supply company are both a party to, as well as the supply company paying G&U for property and 

liability insurance and all real and personal property taxes attributable to the Grafton Facility. 

In Grafton, the Financing Agreement, to which the transloading and supply company are 

parties, also requires that G&U make equipment lease payments to the financing company 

"solely from fees collected by the Railroad under the Rail Transportation Contract or 

Transloading Agreement." The Grafton Memorandum ofUnderstanding, Financing, 

Development, and Construction Agreement, and Confidential Rail Transportation Contract are 

attached hereto as Exhibits A, Band C, respectively. The Town's Request for Findings of Fact 

and Rulings of Law, dated January 31, 2013~ is attached as Exhibit D. It contains a more 

detailed explanation of the arrangements ofthe G&U in Grafton. See, in particular, pages 9-13. 

Closing arguments took place February 11,2013, in Federal District Court. 

In the instant matter, the Petitioners' counsel has thus far received only the Public 

Versions of the Upton Terminal Transloading Agreement and a Lease Agreement between Upton 

Development Group, Inc. and Grafton & Upton Railroad Company. The copy of the Board's 

Decision granting G&U's Motion for Protective Order, served upon Petitioners' counsel failed to 

include Exhibits A and B, and, therefore, Petitioners' counsel has just yesterday completed and 

signed the Undertakings and sent them to G&U's counsel with the request that he provide him 
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with unredacted copies of the Terminal Transloading Agreement between G&U and Grafton 

Upton Railcare, LLC, ("Dana") and the Lease Agreement between G&U and Upton 

Development Group, LLC. The Public Version ofthe Terminal Transloading Agreement, 

however, raises a number of questions which need to be answered or at least clarified through 

discovery. If the arrangement between G&U and Dana can be changed on ten days• notice, how 

are the Board or the Petitioners to know what the long-term transloading arrangement will be? Is 

it the normal practice of G&U or, for that matter any independent short line railroad, to have a a 

packaging facility on its premises in which it bags wood pellets? How are the transloading 

charges assessed the shipper by Dana fixed by G&U? How much does Dana pay G&U for the 

use of its property to perform the transloading operations? What are the terms of the insurance 

policy which Dana is obliged to procure to protect the G&U? These are critical issues, and they 

only can be resolved through discovery. 

Moreover, the Grafton documents set fotth as Exhibits A, B and C raise the possibility 

that there are other agreements involving the Upton Facility heretofore not identified that could 

bear heavily as to whether or not activities at the Upton Facility constitute "transportation by a 

rail carrier". Dana Companies have a 40 year history ofbulk chemical transportation and 

storage.with a large client base. Dana Companies have been inextricably a part of the Upton 

Facility, as set forth in the Petitioners' miginal submittals to the Board. Dana Companies have 

the ability to finance and operate the Upton Facility. Petitioners believe that additional 

discovery may show that Dana Companies has a financial interest in the Upton Facility, much 

like the interest of Spicer in the Grafton Facility. The key question is this: How is it possible 

for the G&U, a small independent short line railroad, to install transloading facilities in both 
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Upton and Grafton in a period of two years without financial assistance, the source of which has 

not yet been disclosed in the instant proceeding72 

Petitioners respectfully request the STB to reconsider its ruling in the Decision served 

January 24, 2013. 

PETITIONERS, 
By their attorneys, 

Mark Bobrowski 
Blatman, Bobrowski & Mead, LLC 
9 Damonmill Square, Suite 4A4 
Concord, MA 01742 
978.371.3930 
mark@bbmatlaw.com 

DATE: February 13,2013 

Fritz R. Kahn 
Fritz R. Kahn, P.C. 
1919 M Street, 7111 Floor 
Washington, D.C., 20036 
202.263.4152 
xiccgc@gmail.com 

2 Fueling these questions, Petitioners have also newly discovered a brochure of the Dana Companies in 
which it states: "Its latest endeavor is the construction of a "state of the art" Rail-to-Truck transfer facility in Upton, 
MA. In operation for almost two year [sic], the facility services 15 customers with an average 115 rail cars, with 
zero safety incidents". There is no mention of the G&U in this brochure. See Exhibit E. 
http:Uwww.supplychaindigltal.com/reports/The-Dana-Companies. 
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CERTIFICATE OF SERVICE 

I, Mark Bobrowski, attorney for the Petitioners, hereby certify that I served a copy 
of Petitioners' Motion to Reconsider via e-mail to: 

Eric M. Hocky 
Thorp, Reed & Armstrong 
One Commerce Square 
2005 Market Street 
Philadelphia, PA 19103-7041 
ehocky@thorpree.com 

James E. Howard, Esquire 
70 Rancho Road 
Carmel Valley, CA 93924 
jim@jehowardlaw.com 

and by Fedex to: 

First Colony Development Company, Inc. 
929 Boston Post Road East 
Marlborough, MA 01752 

Upton Development Group 
31 Whitewood Road 
Milford MA 01757 

DATE: February 13, 2013 ~!&---
Mark Bobrowski 
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