
VIA FEDERAL EXPRESS 

Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S. W. 
Washington, DC 20024 

July 23, 2013 

Re: Grafton & Upton Railroad Co.--Petition for Declaratory Order 
Finance Docket No. 35752 

Dear Ms. Brow11: 

Enclosed for filing on behalf of Grafton & Upton Railroad Co. are the original 
and 10 copies of a Petition for Declaratory Order and the originals and I 0 copies each of 
the Verified Statements of Jon Delli Priscoli, Eric Moffett and Thomas Godfrey. Also 
enclosed is a check in the amount of $1 ,400 in payment of the filing fee for the Petition. 

Please contact me if you have any questions or need further information. Thank 
you tor your attention to this matter. 

Very tmly yours, 

Enclosures 
cc: Ginny Sinkel Kremer--Counsel for Town of Grafton, Massachusetts 

Massachusetts State Fire Marshal 
Massachusetts Department of Environmental Protection 
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TOWN OF GRAFTON 
GRAFTON MEMORIAL MUNICIPAL CENTER 

30 PROVIDENCE ROAD 
GRAFTON, MASSACHUSETTS 01519 

Phone: (508) 839-5335 ext 190 • FAX: (508) 839-4602 
www.grafton-ma.gov 

Robert S. Berger 
Inspector of Buildings 
Zoning Enforcement Officer 
bergerr@grafton.ma.gov 

December 12,2012 

Jon Delli Priscoll, President 
Grafton & Upton Railroad Company 
929 Boston Post Road East 
Marlborough, MA 01752 

Re: Grafton Upton Railroad 
42 Westboro Road 
Map 11 Lot 63 Zoned R-20 

CEASE & DESIST/STOP WORK ORDER 

Dear Mr. DeUi Pri~ti: 

It has come to my attention that there are several new structures being constructed at 42 
Westboro Road, which as you know is located in the Residential-20 (R-20) zoning district as well as 
the Water Supply Protection Overlay District The Town of Grafton currently. does. not have any 
permits on file for the work that has been done. As the property owner, you are responsible for 
applying for and obtaining aU required permits. 

Therefore. I ORDER the following: 

1. That all persons immediately cease and desist from any further construction activity and that 
all work stops immediately; 

2. That all persons apply for pennit(s) from all town department and obtain all necessary 
approvals before construction activity recommences; and 

3. That all licenses, permits, travet permits, and any and all other construction control documents 
related to the work at this sites be provided to the Town of Grafton. 
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COMMONWEALTH OF MASSACHUSETTS 

WORCESTER, ss. 

BOARD OF SELECTMEN OF THE TOWN 
OF GRAFTON and ROBERT S. BERGER, , 

Plaintiffs, 

v. 

GRAFTON & UPTON RAILROAD 
COMPANY, 

Defendant. 

SUPERIOR COURT 
C.A. NO. 2012-02464 

PLAINTIFFS' EMERGENCY MOTION FOR A PRELIMINARY INJUNCTION 
And REQUEST FOR A HEARING 

INTRODUCTION 

The Plaintiff, the Town of Grafton, through its Board of Selectmen and its Building 

Inspector ("'the Town"), seeks declaratory and preliminary injunctive relief to enforce a Cease 

and Desist Order requiring the Defendant, the Grafton and Upton Railroad Company ("the 

G&U"), to halt construction of a massive propane facility pending determination of the G&U' s 

claim to federal preemption. The requested relief would constitute a continuation of previous 

orders issued by this Court (Wilkins J.) and kept in place by the U.S. District Court (Hillman, J.) 

after the G&U's removal of the case to federal court. The order ofthe U.S. District Court was 

dissolved on or about May 17, 2013, upon its ruling that the G&U' s removal was improper and 

the court lacks jurisdiction over matter. 

two two gas companies, 

Connecticut NGL of Canada, went through a lengthy planning process for construction of a 

major propane transloading and storage facility on a parcel of land that is in a residential 

neighborhood and also located in the town's Water Supply Protection Overlay District 

unbeknownst to the Town of Grafton and without complying with any local regulations (building 

permits, conservations permits, site plan review, etc.). The G&U did so on the 
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assertion that it is exempt from application of all local and state regulations under the doctrine of 

federal preemption, but no tribunal has made such a fmding with respect to this proposed 

propane facility. When the Town became aware of the nature and scale of the G&U's plan in 

the late Fall of 2012, it began the process of drafting a Petition to the federal Surface 

Transportation Board (the "STB'), seeking a Declaratory Order pursuant to 5 U.S.C. § 554 

and 49 U.S.C. § 721 (b) (4), for the purpose of determining the scope of preemption under the 

Interstate Commerce Commission Termination Act ("ICCTA"). The Town a continuation 

of the orders preventing the G&U from its planned delivery of four massive 80,000 gallon 

propane tanks and construction of this major propane facility in a residentially zoned district 

Grafton until such time as a tribunal of competent jurisdiction finds or rules that the doctrine or 

preemption applies to this proposed facility. 

PROCEDURAL AND FACTUAL BACKGROUND 

The G&U recently acquired a five acre parcel ofland at 42 Westborough Road, Grafton 

("the Site"). The Site is in a Residential District (R20) district under Grafton's Zoning By Law, 

and is also located in Grafton's Water Supply Protection Overlay District. There is an 

elementary school and a branch of the town library in close proximity, as well as many homes. 

Exh. A, Affidavit ofBob Berger. 

The G&U has no construction permits on file with any Town board, committee or office. 

Exh. A. At some time in late October or early November of2012, a document titled "Fire Safety 

Analysis, Grafton & Upton railroad Propane Rail Terminal, 42 Westboro Road, Grafton." was 

submitted to the State Fire Marshall's Office and/or the Grafton Fire Department. Exh B, 

Affidavit ofKevin Mizikar. The Town Administrator's Office and Board of Selectmen became 

aware of the Fire Safety Report and its contents approximately two weeks later, and immediately 

requested that John Delli Priscoli, owner and President of the G&U, inform the To-wn 

plans or 4, Mr. 

a 80,000 

associated infrastructure, including facilities for the transloading of propane onto large tractor 

trailers that would be transporting the propane from the site. Exh. B. Mr. Delli Priscoli :further 

stated that was not required to submit to any state or local permitting or inspection due to his 

.~.~ ... u. ... preemption over B. 



As will be explained in depth below, preemption only applies to the rail-related activities 

that take place at transloading facilities if the activities are performed by or under the auspices of 

a rail carrier. Town of Milford, MA-Petition for Declaratory Order, STB Finance Docket No. 

34444 (Aug. 12, 2004). If the transloading operations are not owned or controlled by a 

railroad, or if the transloader is conducting an independent business, the doctrine of 

federal preemption does not apply. In some cases, railroads have attempted to structure 

relationships with their transloaders in a way that would support a claim of preemption, but such 

claims have been rejected because in reality, the transloader was not under the control of the 

railroad. Whether a particular activity constitutes transportation by a rail carrier under Section 

1050l(b) is a case-by-case, fact-specific determination. Town ofBabylonand Pinelawn 

Cemetery, Petition for Declaratory Order. STB Fin. Dkt No. 35057,2008 WL 275697, at 3 (Feb. 

1, 2008) (Babylon). 

While the Town was still attempting to evaluate the factual basis ofG&U's federal 

preemption claim, on or about December 11,2012, Mr. Delli Priscoli informed the Board of 

Selectmen that the first of the tanks-which is approximately 120 feet long, 15 feet high, and 

weighs approximately 225,000 pounds--would be arriving via tractor trailer the following day, 

December 13, 2012. Exh. B. Mr. Delli Priscoli stated that the remaining three tanks would be 

delivered the following week, on December 18, 19, and 20,2012. Exh. B. As a result, the Board 

of Selectmen directed the Building Inspector to issue a Cease and Desist Order to halt the 

construction, which the Building Inspector did the following day, December 12,2012. Exh. C, 

Cease and Desist Order. Mr. Delli Prisoli did not cease construction and indicated in no 

uncertain terms that he had no intention of complying with the Cease and Desist Order, Exh. A, 

B. Therefore, believing that the delivery of the four massive tanks to a residential neighborhood 

would cause the Town and its residents, especially the abutters to the site, irreparable harm, the 

Board Selectmen directed town counsel to seek injunctive relief from the Superior Court 

of the the federal 

pret~mp1tlOn by 

railroads. Exh. B. 

Tne Town filed this action in Superior Court on December 13,2012, seeking a TRO and 

a short order of notice for a hearing on its motion for a preliminary injunction. By order dated 

December 13,2012, this Court (Wilkins, J.) issued the TRO and scheduled a hearing for the next 
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day, December 14,2012. Exh. D, Superior Court Order. Prior to the 2 pm hearing, however, the 

question of federal law. See U.S. District Court D. Mass (Central Division) No. 4:12-CV-

40164TSH. 

The Town challenged the removal because Complaint did raise a federal question, 

and thus under the well-pleaded complaint rule removal was improper. Louisville & Nashville 

RR Co. v. Mottley, 211 U.S. 149, 152 (1908) (No "arising under" federal law jurisdiction where 

plaintiffs complaint is based on state law, despite reference in the complaint to an anticipated 

federal defense, even if it is "very likely" that an issue of federal law will be presented). The 

U.S. District Court, however, took the jurisdictional issue under advisement and scheduled an 

expedited trial on the merits of the G&U' s preemption claim. 

The federal trial took place during the week of January 14, 2013, and the Court heard 

closing arguments on February 11, 2013. Both parties submitted lengthy Requests for Findings 

of Fact and Rulings of Law. The Town presented its case that: (1) the construction of a massive 

propane facility at the planned location in the absence of adherence to local and state permitting 

requirements was a violation oflocallaw; and (2) that the planned facility was not entitled to 

federal preemption because under the operative contracts (produced by the G&U pursuant to 

Judge Hillman's discovery order) it was clear that the facility was not going to be operated by or 

under the auspices of the railroad.1 To the contrary, the operative contracts produced by G&U 

forcefully demonstrate that it is a third party, a collaboration ofNGL, a supplier/shipper of 

propane, and Spicer, a wholesale and retail distributer of propane, acting through their collection 

of jointly owned and newly created Delaware LLCs--and not G&U-that would effectively own 

and be in control of the propane transloading facility under the various tests used by the STB. 

The G&U's defense was that its planned facility was pre-empt from all local and state regulation. 

May Ordered allowed 

mc)tw•n to rernartct matter to to 

1 The distinction is important because Congress intended the transportation and reiated activities 
undertaken by rail carriers to benefit from federal preemption but did not mean such preemption 
to extend to activity undertaken by non-rail carriers. Grafton & Upton Railroad v. Town of 
Milford, 417 F. Supp.2d 171,176 (D. Mass. 2006). 



issued a 26 page document titled Memorandum and Order Grafton Plaintiff's Motion to Dismiss 

Now that the matter is back in this forum, the Town respectfully requests that this Court 

refer this merits of the federal preemption issue to the STB and retain jurisdiction pending the 

STB determination. If the Court this request, the Town will file a Petition with the STB, 

seeking a declaratory order pursnant to 5 U.S.C. § 554 (e) and 49 U.S.C. § 721 {b) (4) for the 

purpose of terminating a controversy and removing uncertainty with regard to the scope of 

preemption under the Interstate Commerce Commission Termination Act ("ICCTA"). While 

that process moves forward, the Town requests that the Court issue an injunction to maintain the 

status quo with respect to the construction and development of the propane facility until such 

time as the STB acts on the Town's petition. 

ARGUMENT 

order to obtain a preliminary injunction, the Town must demonstrate that: (1) it will 

suffer .. a substantial risk of irreparable harm" without the injunction entering; (2) the risk ofthls 

harm outweighs any similar risk of irreparable harm to the defendants caused by the issuance of 

the injunction; and (3) that it has a likelihood of success on the merits. Packaging Industries 

Group, Inc. V. Cheney, 380 Mass. 609, 616-617 (1980). Moreover, in cases like this involving 

public officials performing their statutory duties, "the standard of public interest and not the 

requirements of private litigation measure the propriety and need for injunctive relief. . . . 

. Thus, before issuing the preliminary injunction, a judge is required to determine that the 

requested order promotes the public interest or, alternatively, that the equitable relief will not 

adversely affect the public." Commonwealth v. Mass. CRINC, 392 Mass. 79, 89 (1984). For the 

reasons that follow, the Town has satisfied the prerequisites for the preliminary relief it seeks. 

A. Based on the Evidence Submitted During the Federal Trial, it is Beyond Dispute 
that There is a Likelihood ofSnccess on the Merits of the Town's Claim that the 
Proposed Propane Facility Wonld be in Violation of the Grafton Zoning By Law 
and the Cease and Desist Order. 

to warrant must 

the Court that there is a substantial likelihood of success on the merits. Commonwealth v. 

County of Suffolk. 383 Mass. 286, 289 (1981). "A complaint must show not merely a grievance 

but a violation of a legal right which belongs to the plaintiff and which the defendant has 



breached." Donnelly v. Suffolk University, 3 Mass. App. Ct. 788 (1975)(rescript opinion). In 

this case, that showing is beyond dispute. 

The Town~s Complaint seeks to enforce its Zoning By Law and the Cease and Desist 

Order issued there under. As Judge Hillman found, under Grafton's Zoning By Law, the 

proposed facility is absolutely not permitted. See Exh. Fat p. 3. Specifically, the storage, 

transport, and sale of petroleum or other reflned petroleum products in quantities greater than 

normally associated with household use is prohibited in the Water Supply Protection Overlay 

District. See ZBL § 7.4.C.9; Moreover, the use regulation schedule prohibits rail terminals, truck 

terminals, and freight yards in a district zoned as R20, as this district is. See ZBL § 3 .2.3 .1, 

Communications, Transportation and Public Utility Uses, subsections (3) and (4). Additionally, 

all industrial uses are prohibited in an area zoned as R20. See ZBL § 3.2.3.1, Industrial and 

Warehouse Uses. Grafton does not allow any use variances. 

B. The Town :has Demonstrated a Likelihood of Success on the Merits of its 
Assertion that the Planned Activities are Not Covered by the Doctrine of 
Federal Preemption. 

The G&U makes no claim whatsoever of compliance with local laws, but rather claims 

that these laws are simply not applicable to it. That, however, has yet to be determined. The 

G&U has asserted over and over that its planned propane facility is entitled to federal 

preemption. However, based on the series of contracts that it produced under Judge Hillman's 

discovery order (and which it refused to produce to the Town before that time despite repeated 

requests) it is very clear that the preemption claim is at best highly questionable. 

In order to get the benefit of federal preemption, the activities at the facility must qualify 

BOTH as: (1) "transportation"2 and (2) be undertaken by a rail carrier. It is the second of 

these required criteria that the Town seeks to challenge before the STB in this case. Put simply, 

federal preemption extends to the rail-related activities that take place at transloading facilities 

only if the activities are performed by a rail carrier or the rail holds out own service 

through the third party as an agent or exerts control over the third-party's operations. 

34444 (Aug. 

2004) (no federal preemption over non-carrier operating a rail yard where it transloaded steel 

2 The ICCTA defmes transportation as "services related to ... movement'' by locomotive 
"including receipt, delivery, elevation, transfer in transit, refrigeration, icing, ventilation, storage, 
handling, and interchange of passengers and property." See, 49 U.S.C. § 10102(9). There is no 
dispute this case that the planned activities will fall within the definition of"transportation." 
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pursuant to an agreement with the carrier, but the transloading services were not being offered as 

part of common carrier services offered to the public); Town of Babylon and Pine Lawn 

Cemetery Petition for Declaratory Order. STB Finance Docket No. 35057 {February 1, 2008) (no 

preemption where tenant oflicensed rail carrier-not rail carrier itself--had exclusive right to 

conduct transloading operation for construction and demolition debris and exclusive 

responsibility to construct and maintain facilities and to market and bill public for services.). 

The evidence submitted that the federal trial established that the propane facility was 

going to be controlled by G&U, but was rather was going to be largely financed and controlled 

by two established propane corporations, Spicer and NGL. More specifically, the evidence 

established the following, which was not (excepted as noted) contested by G&U: 

I. Planning and Development of the Propane Facility. 

For several years before the Fire Safety Analysis was submitted to the Grafton Fire 

Department, G&U was engaged in talks and negotiations to construct a propane facility. 

Testimony of Moffett. In or around 2010, Eric Moffett, who works for G&U in a marketing and 

sales capacity, had conversations with Jonathan Holstein, Vice President of Spicer Gas of 

Connecticut, about the potential of siting a Liquid Propane Gas (LPG) facility along the G&U. 

Testimony of Moffett, Holstein. 

Spicer Gas (alk/a Spicer Plus, Inc., hereafter "Spicer") is a Connecticut company that 

since 1960 has been in the business of the retail installation, service, and delivery of propane and 

propane equipment to the end user. Testimony of Holstein. Mr. Holstein was interested on 

behalf of Spicer in the concept of a propane rail facility but believed that before making a 

significant investment in such a facility it was necessary to find an entity that had a significant 

fleet of propane tanker cars, a large number of supply contracts, and thus an ability to deliver 

volume commitments. Testimony of Holstein, Delli Priscoli. Mr. Holstein had discussions with 

represcmt2ttiv~es ofNGL Canada NGL Supply Terminals, a large 

contracts and 

t-"'"''~r"' .. cars. Sometime NGL to 

partner as investors in the propane rail facility. Testimony of Holstein, Delli PriscolL 

The original plan was to construct the facility in Upton, but by June of 2011, the iocation 

had changed to 42 Westboro Road in North Grafton, which G&U did not yet own. Testimony of 

Nunnemacher, Delli Priscoli. G&U eventually acquired it at its marketing materials identified the 



North Grafton site as an" Approvals Not Required Site" in an "INDUSTRIAL zone" with 

"Adjacent []Commercial and Industrial." P, 4th Testimony ofDelli Priscoli. 

These representations were not accurate. 

Financing and Corpgrate Structure of the Propane Facility 

In 2012, and NGL created a host of entities for the purpose of development, 

construction, financing, and operation of the proposed propane facility. Testimony of Delli 

Priscoli, Holstein. Those entities are: 

a. ("AAT"), a Delaware LLC which would serve as the propane 

transloader. AAT is a wholly owned subsidiary ofNE Transloading, Co., LLC, which is 

owned 500/o by Spicer and 50% by NGL, and the sole officer and employee of which is 

Lawrence Chesler, President of Spicer (Testimony of Holstein); 

b. Patriot Gas Supply, LLC, a Delaware LLC which is also owned 50% by Spicer and 50% 

by NGL (Testimony of Holstein); 

c. GRT Financing, LLC, a Delaware LLC ("GRT Financing"), which is also owned 50% by 

Spicer and 50% by NGL, and the President of which is Lawrence Chestler, also the 

President of Spicer. (Testimony ofHolstein). 

In late summer and Fall of2012, the various Spicer/NGL Delaware LLCs executed a 

series of documents with each other and the G&U. Specifically, on August 24, 2012, a 

Memorandum of Understanding ("MOU") was executed; it sets forth the negotiated 

arrangements and the respective roles of the entities "to plan, finance, construct, and operate a 

liquid petroleum gas distribution and terminal facility" at 42 Westboro Road. Exh. G. The 

MOU refers to other operative documents: a Terminal Transloading Agreement (Exh. H), a 

Financing. Development and Construction Agreement (Exh. 1), and a Confidential Rail 

Jm~!l!lli~;mm!el, (Exh. J). 

3. 

agreen1ents could not more am>ar(~nt: 

are 

and that the only thing G&U brings to the table is its cloak of federal 

preemption that the parties have attempted to stretch to over the proposed propane tacility. 

But it will not stretch that far. The STB and courts have employed many tests to determine 

case it is railroad 1s in it claims is 
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pre-empt, and this proposed facility would not pass muster under any of those tests. See, 

2006); 

Norfolk Southern Railway Company v. City of Alexandri~ 608 3d 150 (4th Cir. 2010); 

Central Business Lines Corn. v. City ofMidlothiag, 669 F.3d 525,529 (5th Cir. 2012). 

The cases in which preemption is found despite presence third party transloader 

all have a common distinguishing the terms of the contracts ensure that the railroad is 

control. In this case, the contracts call for Spicer/NGL to do not just the transloading, but also 

the billing (and collecting) as well as an un-listable number of other services, from assuring 

compliance with all regulations to having the rugs cleaned. The contracts give Spicer/NGL (as 

opposed to the railroad) such a wide ranging degree of control over this proposed facility that is 

unprecedented in any of the preemption cases. In short, virtually every single activity related to 

the facility will be undertaken by Spicer/NGL, not the G&U. Additionally, Spicer and NGL are 

the entities that have made the lion's share of the investment in the facility. They own the tanks, 

and at the time ofthe Federal trial, Spicer and NGL's investment in the facility was 

approximately $3.2 million. Testimony of Holstein. The G&U has contributed only track 

construction and site development, tasks that would have to occur regardless of what kind of 

facility is sited there. Thus, in this case, the Town has only to rely on the G&U's own contracts 

to demonstrate that it has a great likelihood of success on its claim that the facility is in violation 

of the Town's by laws and the activity as proposed is not preempt. 

C. The Town Bas Demonstrated That It and Its Citizens Will Suffer Irreparable 
Harm Should the Court Decline to Enforce the Cease and Desist Order. 

Over a series of many months, the G&U has planned and begun to construct a 320,000 

gallon tank propane facility with no local review or approval in a residential neighborhood in the 

Water Supply Protection Overlay District. The Town brought this action to the 

~--··~~~ J until as a tribunal of competent jurisdiction 

construct 

including the significant trucking operation 

to 

will along with it. In abutters to the 

property and the residents of the Town will have to bear this massive industrial facility in their 

midst simply on the of the G&U's bald assertion that activities are preempt. 
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It is important to note that any hann to the G&U caused by delay in its ability to construct 

and OP<~ra1te this ~~~·~~~, is self-visited. 

1985) (a failure to act expeditiously un(ier<~uts 

Town presented evidence at the federal trial that the G&U did not make the Town aware of the 

existeJnce and plan to construct Fall 

despite the fact that G&U, Spicer, and NGL had been facility months or even 

years.3 The G&U had many m011tnsto present its plans to Grafton officials and give the Town 

the time to gather facts and carefully consider the preemption issue. Instead, the G&U kept its 

plan quiet until the last possible minute, then sought to imminently deliver the massive 

propane tanks into a Grafton neighborhood from where they have sat in Fall River for a half a 

century. 

Second, when the filed this lawsuit in December of 2012, instead of letting the case 

proceed in normal course to STB, the G&U fought tooth to keep the matter 

chosen forun1, the Federal District Court. But the STB is where this case belongs. See Judge 

Hillman's Order at 25 ("the matter is precisely the type of action that should be brought before 

the STB for a determination of whether the ICCTA preempts the Town's claims. See 49 

section 10501(b). In fact, many cases that retained jurisdiction in federal court, nevertheless, 

recognized the value of the STB's interpretation of specific ICCTA provisions by either referring 

the case directly to the STB or remanding to district court for further STB determination.") 

(citations omitted). Had the G&U not chosen to en1ploy every tactic to keep this case out of the 

STB, the merits of its claim to preemption could well have been resolved by now. 

D. Failure to Issue the Injunction Will Harm Both the Public Interest and the 
Interests of Third Parties. 

When a court is considering the question of whether to 

court 

3 The G&U bitterly contested this issue at trial, and Judge Hillman noted decision that 
amount and nature of information disclosed between the parties during the relevant time line 
events remains disputed .... " F at Because he remanded the case based on his lack 

ev1ae11Ce preseJJtted but found no facts. did not rule on 



be determined by the STB. Allowing the Defendants to continue construction and have four 

propane tanks delivered and a large scale trucking operation commence in violation of 

local law will do harm not just to the abutters but to all residents of the Town. 

WHEREFORE, the Town respectfully requests that the Court: 

John 

(a) Declare that the use of 42 Westboro Road is an illegal use in violation of the 

requirements of Grafton's Zoning By Law; 

(b) Declare that the Cease and Desist Order is valid and enforceable unless and until some 

tribunal finds and rules that the proposed propane facility will be covered by the doctrine 

of preemption; 

(c) Enter an injunction requiring the Defendant to cease construction of the proposed 

propane facility and abide by the terms of the Cease and Desist Order unless and until a 

tribunal of competent jurisdiction fmds and rules that the proposed propane facility is 

entitled to the doctrine of preemption; 

(d) Refer this matter to the STB to determine the scope of federal preemption under the 

ITTCA, but retain jurisdiction until the STB acts on the Town's Petition; 

(c) Award the Town its costs and attorneys' fees for bringing this action; and 

(d) Enter such other relief as is just and equitable. 

The Town of Grafton 

~cl~ 
BB0#629147 
Blatman Bobrowski & Mead LLC 
9 Damonmilll Square Suite 4A4 
Concord,MA 01742 

CERTIFICATE OF SERVICE 
Federal 

Christopher, & Mmmr''" LLP 
446 Wmm Street 
Worcester, MA 01608 
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DEvALL PATRICK 
GoVERNOR 

TIMoTHY P. MURRAY 
LT. GoVERNOR 

MARY EUZA.BETH HEFFERNAN 
SEcllETARY 

December 13, 2012 

rP.'lJ. ~lOftS-~~ 
~J ~.~Zs (}1775 
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Via Regular aad Certified MaiL Retum Receipt Requested 
#: 7010-1670-0001-5325-3670 

John Delli Priscoli 
929 Boston Post Road East 
Marlborough, Massachusetts 01752 

Via Rmlar and Certified MaiL B.etum Reeejpt Reouestecl 
#: 7010-1670-0001-5325-3663 

John Delli Priscoli 
100 Prides Crossing 
Sudbury, Massachusetts 01176 

NOTICE TO CEASE AND DESIST 

Dear Mr. Delli Priscoli: 

STEPHEN D. CoAN 
STATE FIRE MARsHAL 

It bas come to the attention of my office that your company, Grafton & Upton Railroad 
("GURR'') has begun construction of a number of aboveground storage tanks, in excess of 10,000 
gallons, on the premises located at 42 Westboro Road, Grafton, Massachusetts. 

It is my understanding that you intend to use the tanks for the storage of liquid propane. A review 
of the records on file at the Department of Fire Services, indicates that GURR bas neither applied 
for nor been issued a permit to construct, maintain, or use such tanks as required by the provisions 
ofM.G.L. Chapter 148, s. 37. Section 37 states in pertinent part that "no person shall construct, 
maintain or use any tank or container of more than ten thousand gallons capacity, for the storage 
of any fluid other than water ... without first securing a permit therefor from the Marshal ... " 

Therefore, I hereby ORDER the following: 

1. That all persons immediately CEASE AND DESIST from an:r and all work. related to the 

~8'-uw.~cf~d?* 

~~~.Q~~~~ 
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VERIFICATION 

Commonwealth of 
ss: 

County of Middlesex 

I, Jon Delli Priscoli, being duly sworn, depose and state that I am President and 
Chief Executive Officer of Grafton & Upton Railroad Company (11G&U"), that I am 
authorized to sign the foregoing Verified Statement on behalf of G at I h 
examined all of the statements contained in the V erifi 
statements are true and correct to the best of my .,. 17,~"''"'" 

Subscribed and to 
before me this of 
July, 2013 
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Grafton Police Department 
28 Providence Road • Grafton, Massachusetts 01519 

Telephone (508) 839-8517 • Fax (508) 839-8562 
www.graftonpolice.com 

Normand A. Crepeau. Jr. 
Chief of Police 

DATE: January 3, 2013 

TO: Timothy P. Mcinerney- Town Administrator 

SUBJECT: Request for Documents (Grafton & Upton.Railroad) 

Please find attached the following docwnents in my possession pertaining to the proposed 
Grafton & Upton Railroad propane facility: 

• Copies of all email correspondence with attaclunents to include: 
o Copy of Commonwealth of Massachusetts Superior Court Summons and 

Restraining Order including Application for Temporary Restraining Order and 
associated affidavits. 

o Town issued press releases. 
o T .ank transport route 

• Copy of Cease and Deist/Stop Work Order - Town of Grafton including GPD log entry 
noting service. 

• Copy of Massachusetts DOT permit for Movement ofNon-Divisible Oversize and 
Overweight Loads. 

The following is a list, of discussions and/or meetings regarding the G&U RR proposed propane 
facility in chronological order: 

On July 2, 2012, at about 1:00pm, a meeting was held in the Grafton Police Department 
conference room. Timothy Mcinerney, Fire Chief Michael Gauthier, Jon Delli Priscoli and 
another individual from the railroad attended. There was a discussion regarding site 
improvements and new crossings on the tracks at North St.· and Boulevard St. as well as on 
Upton St. Mr. Delli Priscoli also briefly discussed his intentions for the construction of a 
propane storage facility on G&U RR property located at 42 Westborough Rd. 

On December 10, 2012 at about 11 :30 am, I attended a conference call held in the office of 
Timothy Mcinerney. On the line were Jon Holstein and John Baandars representing G&U RR. 
Mr. Holstein discussed the route for the four tanks being transported into Grafton including the 
possibility of getting approval from the Town to move the tanks after their arrival in town, in the 
early morning hours as the state permit only allowed the transport during the daylight hours. Mr. 
Mcinerney stated that the request would require BOS approval and that there was a meeting on 
December l t th and they could present their proposal then. TOWN 2 



at about 7:30am, I spoke with 
I on status 

and told him about 
McGarry stated 

at about 5:00pm, a Department 
discu~;s the propane I attended along Mr. 

Mcinerney, Mizikar, Raymond Mead (Grafton Emergency Management Director), 
Nicholas Child (Deputy EMD), Gauthier, Deputy Chief Michael 

Chief Steven Charest and centered on 
precautions the site to include emergency response, current water issues in that 
<>rnPra~>ru•·u notification procedures evacuations. 
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VERIFIED STATEMENT OF ERIC MOFFETT 
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VERIFICATION 

State of Rhode Island 
ss: 

County of Washington 

I, Eric Moffett, being duly sworn, depose and state that I am Vice President of 
Business Development of Grafton & Upton Railroad Company ("G&U"), that I am 
authorized to sign the foregoing Verified Statement on behalf of G&U, that I have 
examined all of the statements contained in the Verified Statement and that all such 
statements are true and correct to the best of my knowledge and belief. 

Subscribed and sworn to 
before me this day of 
July, 2013 
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VERIFIED STATEMENT OF THOMAS GODFREY 
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