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BEFORE THE SURFACE TRANSPORTATION BOARD

Washington, D.C.
Docket Number FD-35825

Petition for Declaratory Order of Exemption
Pursuant to 5 U.S.C.A. § 554,49 C.F.R. § 1117.1, and
49 U.S.C.A. § 10502

212 Marin Boulevard, LLC

247 Manila Avenue, LLC

280 Erie Street, LLC

317 Jersey Avenue, LL.C

354 Cole Street, LLC

389 Monmouth Street, LLLC

415 Brunswick Street, LLC

446 Newark Avenue, LLC

NZ Funding, LLC

Limited liability companies of the State of New Jersey,

As PETITIONERS:

PETITIONERS’ REQUEST FOR RELIEF

I. The Board last considered the status of Consolidated Rail Corp.’s (“Conrail”)

Harsimus Branch of the former Penn-Central Railroad in 2007 in City of Jersey City—Petition

Declaratory Order, STB Fin. Docket No. 34818, 2007 WL 2270850 (Aug. 9, 2007),

reconsideration denied, 2007 WL 4429517 (Dec. 19, 2007). The Court of Appeals vacated those

proceedings for lack of jurisdiction. Consolidated Rail Corp. v. Surface Transp. Bd., 571 F.3d

(D.C. Cir. 2009). Extensive litigation followed that decision in the United States District Court
the District of Columbia sitting as the Special Railroad Court pursuant to 45 U.S.C.A. § 719 (the

“Special Court”), including a published Special Court decision on standing, City of Jersey City

Conrail, 741 F. Supp.2d 131 (D.D.C. 2010), a published decision of the United States Court of

Appeals for the District of Columbia Circuit (the “Court of Appeals”) reinstating the action, City



of Jersey City v. Conrail, 681 F.3d 741 (D.C. Cir. 2012), a final judgment of the District Court,

a decision affirming that judgment by the Court of Appeals. In the District Court action, the
original petitioners' and the intervenors® before the Board stipulated the location of that portion
the Harsimus Branch in dispute between CP Waldo and Marin Boulevard, and that this portion
been conveyed to Conrail in 1976 as a line of rail subject to the Board’s jurisdiction. Conrail
refused to join in the stipulation, but did not contest it either. Numerous other issues concerning
continuing jurisdiction of the Board over the Harsimus Branch were then in dispute, but the
Special Court declined to address them and specifically left them for resolution in another forum.
The Court of Appeals summarily affirmed and specifically stated that the remaining disputes
preserved for future resolution in an appropriate forum. The decisions and orders of the
courts are attached as Exhibit A-1, and A-2. The only issue now resolved in this matter is the
location of the relevant portion of the Harsimus Branch between CP Waldo and Marin Boulevard
and that it was transferred to Conrail in 1976 as a regulated line of rail, as stipulated to by the
petitioners and the present Petitioners. The court orders arising from that stipulation (and
unwillingness to contest them) now vest the Board with the initial jurisdiction it lacked in the
proceedings of 2006 and 2007. The Board is the appropriate forum for adjudication of those

remaining disputes now raised by Petitioners in this request to the Board for a binding

adjudication.
2. By and through their undersigned counsel, Petitioners request that the Board issue
Declaratory Order that:

! The petitioners in the 2006 petition were City of Jersey City, Rails to Trails Conservancy, the
Pennsylvania Railroad Harsimus Stem Embankment Preservation Coalition, and State
Assemblyman Louis Manzo.



a. The July 2005 transfer of lands formerly utilized as a line of rail known as the
Harsimus Branch by Conrail to Petitioners was subject to the Board’s approval
pursuant to 49 U.S.C.A. §10901, and was made by Conrail without prior Board
approval, and without formal abandonment. Petitioners took title from Conrail for
non-railroad use on Conrail’s representation that the properties were not regulated
lines of rail, and without conditions in their deeds reserving any rights by Conrail
to operate a railroad. Because these properties are no longer needed or suitable for
railroad use, and Petitioners had no knowledge of Conrail’s regulatory
obligations, the circumstances do not require the Board to continue jurisdiction
over Petitioners’ right, title or interest in said properties.

b. There is no present or future need for the use of Petitioners’ properties for rail
service, and the Board therefore declares that jurisdiction no longer exists over
Petitioners or their properties pursuant to 49 U.S.C.A. § 10502.

c. After the Board’s final decision and rulings in Consolidated Rail Corporation -

Abandonment of the Weehawken Branch—in Hudson County, NJ, Docket No.

AB-167 (Sub-No. 1067N), pursuant to 45 U.S.C.A. § 748(c), dated March 12,
2002, and the subsequent consummation of that abandonment by Conrail on May
2002, all lines of rail that connected to Petitioners’ properties were severed from
the national rail network by such abandonment. Petitioners are neither a railroad
nor railroad customers, and no residual interests of interstate commerce remain in

these areas such that the Board must exclude them from its jurisdiction. See, Coal

> The first eight listed Petitioners in this Petition were the intervenors in the 2006 STB
proceedings.



Exporters Association of the U.S., Inc. v. U.S., 745 F.2d 76, 82 (D.C. Cir. 1984).

The aforesaid abandonment by Conrail also divested the Board of jurisdiction

Petitioners’ properties. See, RLTD Railway Corp. v. STB, 166 F.3d 808 (6th Cir.

1999).

AUTHORITY

3. This request is made pursuant to the provisions of the Administrative Procedure
Act, 5 U.S.C.A. § 554, 49 U.S.C.A. §10502, and the regulations of the Board (49 C.F.R. §
1117.1), for a declaratory order exempting Petitioners and their properties from the Board’s
jurisdiction as they are private property owners not operating any railroad in an area in which
there are no interests of interstate commerce relating to rail freight service.

STATEMENT OF CLAIM

4. The reasons for this request are that Petitioners’ real property interests on which a
former line of rail was located, which are more fully described below, have been challenged in
courts of the State of New Jersey, and those courts have deferred resolution of those claims until
the jurisdiction of the Board has been resolved. Issues involving the post-abandonment status of

real estate are governed exclusively under state law. Preseault v. I.C.C., 494 U.S. 1, 8-9 (1990).

Where all of a railroad’s interests have been extinguished, basic common law property principles
arising under state law control, and reserved government interests are not implied. See, Marvin

Brandt Revocable Trust v. United States, --- S.Ct.--- , S.Ct. No. 12-1173, (March 10, 2014)

(rejecting implied reservations and restrictions involving railroad rights-of-way over private
property that has been freely conveyed or otherwise abandoned). The declaration sought by
Petitioners would resolve whether they must continue to litigate these matters under federal

jurisdiction, including a now pending Conrail abandonment petition AB 167 (Sub-No. 1189X),



whether these real estate disputes can be returned to the courts of the State of New Jersey,
ending further federal proceedings. These disputes have been before the Court of Appeals on
separate occasions (once on direct appeal from a Board decision which was vacated), and the
Special Court, spanning a period of eight years. Claims against Petitioners’ title and other
in their real estate pending in state court have been unjustly delayed by these proceedings.

5. The facts upon which this petition is based are provided in greater detail in the
following sections and in its Exhibits. In 1976, Conrail acquired several lines of rail serving the
Jersey City waterfront and other areas. During the 1980’s, the need for freight service along the
line of rail that ran over Petitioners’ properties (referred to as the “Harsimus Branch”) was
losing customers, and in 1988, the last rail customer closed. Conrail was under pressure from the
City of Jersey City (the “City”) to eliminate its rail operations in downtown Jersey City in favor
commercial, residential, and mixed-use development. See, Exhibit B. With no customers on the
Jersey City waterfront, the track on Petitioners’ property, which served as the sole connection for
waterfront rail customers in Jersey City to the national rail network, was dismantled in the early
mid-1990’s by both the City and by Conrail without seeking or receiving regulatory authority
the Board. This removal of railroad infrastructure included all of Petitioners’ properties and
continued to the point where the line over Petitioners’ properties connected to the only active
of rail on the waterfront known as the River Line, which itself had only two customers to the

of Jersey City in Hoboken and Weehawken. See, Consolidated Rail Corporation - Abandonment

of the Weehawken Branch—in Hudson County, NJ, AB-167 (SUB-NO. 1067N) (March 13,

2002). The River Line was then a part of the national rail network. Conrail filed Notices of
Insufficient Revenue pursuant to the North East Rail Service Act 45 U.S.C.A. § 748 (“NERSA”)

1983 and 1985, and in 2000, it applied for abandonment of the River Line (and the connecting



Weehawken Branch), which it then described as running from “the connection to the Passaic and
Harsimus Branch at Controller Point (CP) Waldo in Jersey City (approximately MP 0.00).”
Exhibit C. The location of CP Waldo is well-established along the Harsimus Branch and is
conclusively established by Conrail track maps, charts and other documents as being at the point
where the Waldo Avenue bridge passes over the railroad. It is the common point in Conrail’s
descriptions as MP 0.00 for both the River Line and the Harsimus Branch on Conrail records
the time. See, ibid.

6. The Board granted the request on March 13, 2002, and Conrail consummated the
abandonment shortly thereafter on May 1, 2002. Exhibit D. The Special Court in 2012 (Exhibit
A) ruled that the Harsimus Branch over Petitioners’ properties ran to the same point, CP Waldo.
With this resolution of the location of the regulated Harsimus Branch line of rail running to CP
Waldo (Line Code 1420), it becomes clear that the only track on which both the River Line and
the Harsimus Branch ran was a single track connecting both the River Line and the Harsimus
Branch to CP Waldo because there was only one such track from 1976 until Conrail removed it
in connection with its 2002 abandonment of the River Line. Three years later in 2005, Petitioners
acquired title to their properties from Conrail without any reservation for railroad operations.
See, Petitioners’ deeds from Conrail, Exhibit E.

7. Petitioners have raised the Board’s potential for jurisdiction over other Jersey City
waterfront properties in the District Court and elsewhere in response to the disparity of treatment
by Conrail and Jersey City between those other properties, and Petitioners’ properties. There is
continuing need for the regulation of any of these properties, but Petitioners seek no relief for

properties other than their own. In that context, other lines of rail are identified later in this



solely for the purpose of illustrating the absence of any need or potential for rail service over
formally connected to Petitioners’ properties.
1. FACTS IN SUPPORT OF PETITION

a. Petitioners’ Property

8. Eight of the limited liability companies now petitioning the Board acquired title to
properties located in Jersey City, Hudson County, New Jersey from Conrail on July 12, 2005 by
deeds, without any reservation for railroad operations or activities.” Exhibit E. Conrail had
acquired these properties in 1976 by a conveyance ordered by the Special Court under the
Regional Railroad Reorganization Act. 45 U.S.C.A. § 743(b) (also known as the “3-R Act”). The
properties conveyed to the Petitioners were formerly utilized for a portion of the Harsimus
of the Pennsylvania Railroad,® identified in Conrail’s deeds from the bankruptcy trustee of the
Penn Central Railroad as Line Code 1420. Exhibit F.

9. The relevant portion of the Harsimus Branch acquired by Conrail in 1976 and
deeded to Petitioners in 2005 lies to the east of a railroad benchmark identified as Control Point
Waldo (“CP Waldo”). In the deed of conveyance, it was described as a line that ran for
approximately six miles beginning on the western shore of the Hudson River at Mile Post 1.00,
Kearny, New Jersey (Mile Post 7.00) along a route that took it past CP Waldo. CP Waldo is a
prominent feature located in Zone 17 on Conrail’s New Jersey Division track maps, which were

revised for this area in 1985. See, Exhibits G-1, G-2, and G-3. On these Conrail maps, which

? Petitioner NZ Funding, LLC was not one of the original eight entities purchasing title to eight
separate parcels of land, respectively. It later acquired its interests in all of those other lands by
way of liens, which are also now subject to litigation in the courts of New Jersey. For
convenience, and except where the context may otherwise require specificity, all Petitioners are
referred to collectively as “Petitioners” and without regard to their individual, respective
interests. Exhibit E.



were current ones at the time the River Line was abandoned, CP Waldo was sited at MP 0.00 on
both the Passaic & Harsimus Branch and the River Line. Exhibit G-1.

10. When Conrail filed for abandonment of the River Line in 2000, it did not consider
the track running from CP Waldo to Marin Boulevard over Petitioners’ property to be a regulated
line of rail. This is the position it took before the Board in 2006 and in the Special Court by
never having conceded the regulated nature of the track, and by never joining in the stipulation in
the Special Court between Petitioners and others. Conrail therefore considered that the Harsimus
Branch ended at CP Waldo, which was MP 0.00 for both the River Line and the Harsimus
Branch. There is no indication that Conrail intended to abandon only some of the River Line, or
that the River Line ended at a point to the east of CP Waldo approximately 750 feet (0.142
miles) distant at the switch where the River Line and the Harsimus Branch came together. Any
such speculation is conclusively rebutted by the fact that Conrail must have considered the River
Line to connect to the national rail network at CP Waldo. That conclusion is confirmed by the
fact Conrail removed track for the River Line to CP Waldo. Exhibit H.

11.  Also in 1976, Conrail acquired other rail lines on the Hudson River waterfront
connected to CP Waldo. Those included the River Line, also known as Line Code 1412, and the
Hudson Street Industrial Track, also known as Line Code 1440. These lines connected to the
national rail network through CP Waldo over a single track that Conrail’s 1985 track maps
designate as track “215,” or the “Harsimus Cove Elevation Track” in Zone 17, in New Jersey.
Exhibit G-1. The specifics of the locations and connections of these lines to CP Waldo, as they
were transferred to Conrail under the 3-R Act, and as pertinent to this petition for declaratory

judgment, are more specifically described later in this petition and in various Exhibits hereto.

* The Harsimus Branch was also sometimes referred to as the “Passaic and Harsimus Branch.”



b. Prior Actions by the City and Conrail

12. Rail service from waterfront areas to the east of Marin Boulevard (formerly
known as Henderson Street) (between Marin Boulevard and the Hudson River) rapidly
diminished by the mid 1980’s. In 1985, Conrail prepared an internal analysis of its customers on
both the Harsimus Branch and the Hudson Street Industrial Track. Exhibit I. Conrail’s analysis
noted that the two lines served Colgate Palmolive Corporation and several other shippers, all of
which had facilities on the Hudson River waterfront. At that time, the City was considering
condemnation of the properties of two customers; Colgate was closing within three years; and,
the Hudson Street Industrial Track and the Harsimus Branch were facing diminishing returns to
Conrail. The memo ended with a discussion envisioning remaining customers diverting to truck
transport in lieu of rail.

13. By 1988, rail service on these same two lines (the Harsimus Branch and the
Hudson Street Industrial Track) was again surveyed by Conrail. Exhibit J. With respect to these
lines, only six carloads were generated in 1987 by remaining shippers other than Colgate.
Colgate was scheduled to close the following year—1988. The memo concluded, “This suggests
that an expedited abandonment may be possible if the remaining active customer(s) discontinue
rail service or relocate.” Exhibit J.

14. Petitioners believe that sometime in or around 1988 when the last train left the
Colgate factory on Hudson Street, any remaining customer(s) relocated in the face of rising real
estate values and redevelopment pressures. By 1992, the Harsimus Branch running over
Petitioners’ properties was in serious dis-repair and causing alarm in Jersey City for the safety of

the public using the streets under the several bridges connecting between the blocks of

10



properties. The City Council had become involved in pressing Conrail to make repairs and in
May 1992, Conrail’s engineers advised the City that the bridges had been inspected and that
certain deficiencies would be remedied and conditions monitored “every six months.” Exhibit
K-1, K-2, and K-3.

15. Conrail continued to use the line on Petitioners’ properties for turn-arounds until a
connection to its Northern Branch known as the Marion Junction was completed and put into
service. This occurred in or about April 1994. See, Exhibit L.

16. Prior to that, a member of the City’s engineering department reported to the City
Engineer and his deputy in a project memorandum of a telephone call with one Jim McLaughlin
of Conrail. The memorandum reported that once the Marion Junction connection was made:

...Conrail will seek to abandon service on the 6™ Street Viaduct
[i.e., the properties now owned by Petitioners] according to ICC
rules. If it is a main line abandonment, it must be reviewed and
approved by the ICC. If it is a stub or branch line abandonment, it
doesn’t need approval. Right now Conrail is assuming it is a
branch line abandonment and are expecting a ruling by their Law
Department shortly. If it is a branch line, then it will be abandoned
immediately, retired and sold.

Exhibit M.

17. Whether or not the Harsimus Branch and the Hudson Street Industrial Track were
regulated lines of rail or branch, spur, or something else, it becomes clear that there were no
remaining rail customers to be served because the “6™ Street Viaduct,” (Petitioners’ properties)
could be immediately retired and sold without consequence to any customer, at least in the view
of Conrail and the City.

18. The same memo (Exhibit M) also documents that Conrail had solicited bids and

anticipated the “...demolition of all the bridges and the removal of all rail by the summer.”

11



However, it appears that the City itself was responsible for the removal of the first bridge, the
over Marin Boulevard. Exhibit L.

c. STB Abandonment of River Line

19.  As aresult of the loss of customers and a significant diminution in freight traffic
from the Hudson River waterfront, in 1983, and again in 1985, Conrail filed Notices of
Revenue under NERSA for the River Line (Line Code 1412) and the adjacent Weehawken
Branch.” Conrail then entered into a sale agreement with the New Jersey Department of
Transportation to sell, and subsequently abandon the River Line so that substantial portions of it
could be used for light rail passenger service consistent with the transformation of the Hudson
River waterfront from an industrial area to a business, commercial, residential, and mixed-use
component of Jersey City and other waterfront municipalities in Hudson County.6 (Substantial
portions of Line Code 1440 were also to be devoted to the same New Jersey Transit light rail
system and the construction of a new city Street (Greene Street), but Line Code 1440 was never
subjected to any abandonment by Conrail. Exhibit N.) On November 14, 2000, Conrail filed an

application for expedited abandonment of the River Line under NERSA. Consolidated Rail

Corporation, supra, STB No. AB-167 (SUB-NO.1067N) (March 13, 2002) (hereafter referred to

“River Line Abandonment”). Exhibit C. This was the first filing by Conrail for permission to
abandon or terminate service on any rail line connecting to CP Waldo.
20.  After significant and extensive procedural objections by Cognis, one of the two

only remaining industrial rail users on the Hudson River waterfront between Jersey City and

> These notices are specifically referred to in the River Line Abandonment proceedings.
Consolidated Rail Corporation, supra, AB-167 (SUB-NO. 1067N)(March 13, 2002). Exhibit C.
® Conrail’s River Line Abandonment petition in STB No. AB-167 (Sub-No. 1067N) at Exhibit
C.

12



Weehawken, several miles to the north, the Board authorized the abandonment of the River Line.
Ibid. This abandonment, as more fully explained below, terminated rail service to the entire
waterfront area, abandoned the line of rail extending eastward from CP Waldo, and ended further
jurisdiction of the Board over that area, including portions of the Harsimus Branch now owned
Petitioners, the entirety of the Hudson Street Industrial Track, and the remainder of the Harsimus
Branch that ran eastward to the Hudson River. Petitioners will refer to these other lines of rail
the other railroad tracks, yards, and whatever they may have been classified for regulatory
purposes as “Waterfront Rail Lines.”

21. Any objection to the termination of rail freight service through CP Waldo from
the Hudson River waterfront should have been made in connection with the River Line
Abandonment proceedings. Those objections that were raised were adjudicated at that time by
the Board in favor of abandonment without condition. In fact, Congress had enacted NERSA to
streamline and expedite the abandonment of unused and unnecessary railroad lines by Conrail in
recognition that the needs of interstate commerce did not justify delay or conditions upon
abandonment, with the singular exception of offers of financial assistance.

22. Congress has also enacted 49 U.S.C.A. § 10502, granting the Board the power to
exempt a “person, class of persons, or a transaction or service” from its jurisdiction in
circumstances where rail service is of a limited nature and not needed to protect shippers.
Petitioners and their interests in their respective properties fall within the purview of this statute,
do all other owners of property on the Hudson River waterfront. For purposes of exemption from
the Board’s jurisdiction, Petitioners are identically situated to all other purchasers of land from
Conrail, and make this point specifically to establish that they are not a “class within a class” that

can be singled out for regulation of their properties. That larger class includes owners of property

13



interests transferred by Conrail since it acquired the Harsimus Branch (Line Code 1420) and the
Hudson Street Industrial Track (Line Code 1440) in 1976. This point arises because
discriminatory arguments have been made by the City, and Conrail has failed to act with
consistency on these properties. Conrail has not sought authorization from the Board for either
abandonment or exemption for Waterfront Rail Lines properties before selling property to
Petitioners and others. As a result, the Board has been presented with petitions by the City and
Conrail seeking the exercise of jurisdiction only over Petitioners; anyone else similarly situated
has been ignored.

d. Waterfront Rail Lines — No Railroad and No Customers

23. Pertinent to the present petition for a declaration of exemption from jurisdiction
is the location and status of the three relevant lines of rail conveyed to Conrail in 1976 by order
of the Special Court, by virtue of their relationship to Petitioners’ properties and CP Waldo.
Those relationships are described below.

a. Harsimus Branch. Conveyed to Conrail as Line Code 1420, it ran from the
Hudson River, across Petitioners’ properties, through CP Waldo, to Kearny, New
Jersey for a distance of approximately six miles. It is sometimes identified as the
Passaic & Harsimus Branch, abbreviated as “P&H Br.” The specific portion of the
Harsimus Branch in the vicinity of CP Waldo is illustrated on Zone 17, Page 1, of
Conrail’s New Jersey Division map attached as Exhibit G-1. To the immediate
west of CP Waldo it ran on two tracks, identified on that map as “211”” and “212,”
which are described in the key to the map as “17 211 00 00 Passaic & Harsimus
Line #1” and “17 212 00 00 Passaic & Harsimus Line #2,” respectively.

Immediately to the east of Waldo Avenue, where CP Waldo is located as shown

14



the map, these two tracks joined into one, identified as track “211,” which then
splits again. The continuation of track “211” running in the same general easterly
direction is indicated to be “215,” which is identified on the map key as “17 215
00 Harsimus Cove Elevation Track.” At the point where the drawing of this line
“215” ends there appears the notation: “TO COLGATE See Zone 17 Page 2.”
“Colgate” refers to the Colgate Palmolive factory that closed in 1988 as the City
redeveloped its waterfront in the areas where the Waterfront Rail Lines were
formerly located.

. River Line. Conveyed to Conrail as Line Code 1412, it consisted of two
running from CP Waldo to Weehawken for approximately five miles, then
a tunnel to North Bergen where it joined other lines of rail, including the
Weehawken Branch. The specific relevant portion of the River Line in the
of CP Waldo is illustrated on Conrail’s New Jersey Division map in Zone 18,
15, attached as Exhibit G-2. On this map it is identified as “206,” which runs in a
generally north/south direction from the vicinity of CP Nave before it crosses
Newark Avenue where it turns toward CP Waldo. At that point the Zone 18 map
references “Zone 17 Page 1,” which is the previous sheet (Exhibit G-1) on which
track “206” does not appear. Instead, that map shows an unnamed track switching
off track “211” before it becomes track “215,” which is the “Harsimus Yard
Elevation Track” leading across Petitioners’ properties toward “Colgate.” The
same mapping illustration of showing tracks not specifically identified on that
particular map as a narrow, solid line is used on the Zone 18, Page 15 sheet where

single, unlabeled track is accompanied by an arrow and the words: “To Harsimus

15



24.

Cove.” As track 206, the River Line approached CP Waldo where it intersected in
Zone 17 with track “215” (the “Harsimus Cove Elevation Track”) and continued
the track labeled “211” for a short distance on the Passaic & Harsimus Line #1 to
CP Waldo. This intersection and its relationship to CP Waldo is more fully
described and further documented hereafter.

Hudson Street Industrial Track. Conveyed to Conrail as Line Code 1440, it
connected to the Harsimus Branch at a point just to the east of Marin Boulevard
and extended approximately 1.3 miles southward to serve industrial areas entirely
within Jersey City. Except for its connection to the Harsimus Branch, it had no
other connection to any other line on the national rail system. It is illustrated on
Conrail’s New Jersey Division map, Zone 18, Page 2, attached as Exhibit G-3.
On this map it is identified as track “210” which is described in the keyed to the
map as “17 210 00 00 Hudson St. Industrial.” The notation on the map for Zone
17, Page 2 after track 210 connects to track 215 reads: “TO SOUTH KEARNY
See: Zone 17 Page 1” indicating its connection through Petitioner’s properties.

All three of these lines were shown on “Exhibit B” to Conrail’s abandonment

petition of 2000, a copy of that petition and its “Exhibit B” is attached to this Petition, as Exhibit

C. The three references are highlighted on the Exhibit so that they may be more readily

identifiéd.

Before the Special Court, Petitioners submitted a declaration of a licensed

and professional planner that established the location of this portion of the Harsimus Branch

consistent with the routing of tracks “215” and “211,” as well as the location of the switch where

the Harsimus Branch diverged to the east from the River Line, over Petitioners’ properties,
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Marin Boulevard. A copy of that declaration by David Dixon and its attachments is annexed at
Exhibit O (the “Dixon Declaration.”).”

e. Inconsistency and Non-Compliance Concerning ICC and STB Regulation

26. Conrail commenced formal abandonment of the River Line in 2000 and
consummated it in 2002. It is the only abandonment to date of lines of rail connected to the
national rail network through CP Waldo. In 2006 Jersey City commenced proceedings before
Board to declare that a portion of the Harsimus Branch was a regulated line of rail, but selected
only that portion beginning at Marin Boulevard because its sole purpose was to subject
to the Board’s abandonment jurisdiction and impose conditions detrimental to Petitioners’
property interests. In 2008 Conrail filed a Notice of Intent to proceed with an expedited
abandonment of the Harsimus Branch and the Hudson Street Industrial Track. Exhibit P. In that
2008 filing with the Board, the Harsimus Branch is described as beginning at MP 0.00 at CP
Waldo and heading east across Petitioners’ properties, then turning south-east through the former
Harsimus Cove Yard for a distance of 1.36 miles. The Notice of Intent described the Hudson
Street Industrial Track as an isolated track 0.72 miles long that is not connected to the Harsimus
Branch. In that filing, Conrail left a gap between the Hudson Street Industrial Track and the
Harsimus Branch due to a “prior conveyance.” That conveyance was made approximately ten
years earlier in or about 1988 and consisted of the property shown on a subdivision map, dated

May 1, 1988 which coincides exactly with Conrail’s gap between the two lines of rail. See,

7 The Dixon Declaration was filed in the litigation in the US District Court for the District of
Columbia. It consists of text and digital graphic exhibits, as more fully explained in the text,
which are best viewed electronically as layered PDF documents. Copies of a DVD with Dixon’s
Certification and all sub Exhibits will be separately provided to the Board and upon request, to
any interested person. They can also be found as Document ECF #82 in Docket CV-09-1900
(DDC) through PACER.
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Declaration, paragraph 8 e. and Attachments B and C, which show the locations of both lines of
rail (Harsimus Branch and Hudson Street Industrial Track) according to Conrail’s own records,
aerial photography and other sources. Exhibits O, O-2, and O-3. Petitioners’ surveyor, Dixon,
establishes in his Declaration that the Hudson Street Industrial Track actually included Conrail’s
“gap”; that the line did connect to the Harsimus Branch; and, that Conrail’s location of the
Harsimus Branch is also incorrect based upon multiple data sources.

27.  The City strenuously opposed virtually all of Conrail’s positions in the 2008
Notice of Intent, and stating that seeking abandonment for the Hudson Street Industrial Track
together with the Harsimus Branch would be “confusing to attempt to deal with them in the same
proceeding, much less the same ER/HR. Conrail should seek separate abandonment authority in
a different proceeding for each.” And then, “Commenters object to processing the Hudson Street
Industrial Track in the same proceeding as the Harsimus Branch. The lines per Conrail’s
“Exhibit A” are not even connected.” Exhibit Q, at 16. Of course, the City was well aware that
the Hudson Street Industrial Track ,which served Colgate, connected to the Harsimus Branch
because it had made that very argument to the Board in the City’s 2006 petition for declaratory
ruling that the Petitioners’ properties were regulated because they carried trains from Colgate to
CP Wali®.  Conrail thereafter filed its petition to abandon only the Harsimus Branch as it had,
incorrectly, in the view of Petitioners, identified it in its Notice of Intent. Conrail has yet to file
anything further with respect to the Hudson Street Industrial Track. The absence of any portion
the Hudson Street Industrial Track, or for that matter, the remainder of the Harsimus Branch
between Marin Boulevard and MP 1.0 at the Hudson River, seeks to selectively focus the Board
upon the Petitioner’s properties which they purchased in good faith, for non-railroad use, and

no reservation of railroad rights in their deeds. At the same time both Conrail and the City have
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diverted attention from the course of their conduct that either ignored or outright violated Board
regulations.

29. Conrail has been unable, or unwilling, to identify which lines of rail running to
CP Waldo remain subject to the Board’s jurisdiction. By pursing abandonment of the Harsimus
Branch from Marin Boulevard, across Petitioners’ properties, to CP Waldo over the same track
abandoned as the last 750 feet of the River Line, Conrail would apparently abandon the same
track twice. The Board has described the need to abandon the same track twice as “nonsensical”

and ““irrational.” Alleghany Valley Railroad Company — Petition For Declaratory Order, STB

Docket FD 35239, (June 15, 2010.) The contrary position, that it never abandoned the River
Line to CP Waldo at all, would contradict its own letter consummating abandonment, and is
equally non-sensical. Petitioners should not be subjected to the burdens of such arguments and
questions when it is clear that there is no present purpose served by subjecting them to Board
jurisdiction. That is exactly why they seek exemption.

30. In a matter entitled Consolidated Rail Corporation’s Sales and Discontinuances,

STB Docket EP 695, decided May 13, 2010, Conrail was ordered by the Board to “disclose to
Board all of its line or partial line sales and all of its discontinuances of service since January 1,
1996, for which no Board authority was sought and no exemption notice was filed along with an
explanation of why Board authority was not sought and no exemption notice was filed.” Exhibit
R. In its response to the Board dated September 27, 2010, Exhibit S, Conrail excused itself
reporting on the parcels “that it sold on the ‘Harsimus Branch,” which were subject of the
proceeding in Docket No. AB 167 (Sub-No. 1189X).” Exhibit S, footnote 1. That matter is the
initial proceeding filed by the City concerning Petitioners’ properties, supra, and has now been

vacated for lack of jurisdiction. Past activities and conduct by Conrail and the City have not
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demonstrated anything like clarity or certainty concerning the Harsimus Branch and the Hudson
Street Industrial Track. That is not a problem of Petitioners’ making and they should not be
subjected to further proceedings involving these issues when they played no part in any actual or
perceived violation of ICC or Board regulations.

f. Severance of the Harsimus Branch from CP Waldo

31.  The recent order of the Special Court, as affirmed by the Court of Appeals for the
District, established only that the Harsimus Branch between CP Waldo and Marin Boulevard was
conveyed to Conrail as a line of rail in 1976 subject to the regulation of the Interstate Commerce
Commission, now this Board. Exhibits A-1 and A-2. As noted, Petitioners submitted the Dixon
Declaration, prepared by a licensed surveyor and professional planner, which illustrated the
locations of the relevant lines based on review of Conrail records. Exhibit O. For purposes of
petition, the area of the Dixon Declaration pertinent to the present matter is excerpted and
highlighted as Exhibit T to show the River Line. As confirmed by the Dixon Declaration, the
River Line met the Harsimus Branch at a switch that was located approximately 750 feet to the
of CP Waldo. Exhibit O, paragraph 19, and Exhibit O-4. That switch and CP Waldo are two
distinct locations. As established by the Dixon Declaration, the underlying aerial photographs
taken in 1976 and 1979 clearly show that between CP Waldo and the switch where the River
met the Harsimus Branch there was only one track. This is the track that was identified in
petition under NERSA in 2000, and the same track that was abandoned to CP Waldo in 2002
NERSA by the authority of the Board. It was also the same track and switch location identified
track “211” and “215” on Conrail’s 1985 track map. See, Exhibit G-1. In connection with
Conrail’s consummation of the River Line Abandonment (2002) that track was removed and no

longer exists. See, Exhibit H. In its River Line Abandonment, Conrail described the point at
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which the River Line connected to the Harsimus Branch as being at CP Waldo. This was entirely
consistent with the reality that the Waterfront Rail Lines had long ago given way to intense urban
redevelopment and there was absolutely no need to stop the abandonment at the switch where
“215” from Petitioners’ properties and the waterfront intersected with the River Line. Doing so
would have left useless track on property owned in fee by Conrail to no rational purpose. An
illustration of Conrail’s position in the River Line Abandonment is shown superimposed on an
aerial photograph at Exhibit U, which utilizes Attachment D to the Dixon Declaration as its base
drawing. After extensive proceedings and numerous decisions issued by the Board on Conrail’s
River Line Abandonment, the Board in 2002 authorized Conrail to abandon the River Line to CP
Waldo. On May 1, 2002, Conrail filed a written notice of consummation of abandonment with
Board. Exhibit D.

32.  As established by the Dixon Declaration (Exhibit O, paragraph 19) and as also
shown on Exhibits O-1 and T, this abandonment to CP Waldo included approximately 750 feet
the single track running between CP Waldo and the switch where the Harsimus Branch diverged
the east and continued toward Marin Boulevard across Petitioners’ properties, and beyond to the
Hudson River, along with its connection to the Hudson Street Industrial Track. In its petition of
2000, Conrail included both the Hudson Street Industrial Track and the Harsimus Branch on the
required map filed with its petition, and noted the Harsimus Branch and its connection to CP
Waldo. Also, when Conrail’s River Line Abandonment petition was filed, there was, and had
for many years, no freight traffic over the Harsimus Branch from CP Waldo eastward or on the
Hudson Street Industrial Track. In fact, in 1983 and 1985, Conrail had given the required
notice of insufficient revenues from rail operations under NERSA. These steps were reflected in

the Board’s decisions in the River Line Abandonment proceedings.
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2. REASONS FOR DECLARATORY RULING
33.  Petitioners now face unfounded claims that an arbitrarily selected segment of the
Harsimus Branch, which formally ran across their properties, must be subjected to the Board’s
jurisdiction and abandoned again, this time under 49 U.S.C.A. § 10903. The concept that a single
track carrying a line of rail must be subjected to successive abandonment procedures has been

declared by the Board to be “nonsensical” and “irrational.” Alleghany Valley Railroad Company

— Petition For Declaratory Order, supra, STB Docket FD 35239. The claim for multiple

abandonments so that there could never be certainty that the Board’s jurisdiction over a
particular parcel had come to an end is so without merit that Petitioners have found only this one
other instance where it has been necessary to address it. See, ibid. By contrast, the principle that
the Board’s jurisdiction terminates once a railroad consummates abandonment is well-settled.
Equally well-settled is the principle that former lines of rail that have been isolated from the
national rail network by a properly authorized abandonment are themselves abandoned de facto.

RLTD Railway Corp., supra, 166 F.3d 808.

34.  Such claims as have been made against Petitioners’ property interests are all the
more unfounded and unsupportable because the Board in 2002 granted abandonment approval
under NERSA, which Congress enacted in full recognition that Conrail should be able to divest
itself of regulatory obligations in a timely and expeditious manner. Claims made and pending
thirty years after Conrail filed its first Notice of Insufficient Revenue, and which argue that an
abandonment consummated under the provisions of NERSA should again be reviewed under 49
U.S.C.A. § 10903, fly in the face of congressional intent as to how the Board regulates
abandonments. NERSA contains an explicit provision stating, “Any such application [for

abandonment] shall be governed by this section and shall not, except as specifically provided in
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this section, be subject to the provisions of chapter 109 of Title 49 [now codified as 49 U.S.C.A.
10903].” 45 U.S.C.A. § 748.

35. A declaratory ruling that the Board has no further regulatory jurisdiction over
Petitioners’ property interests, is sought for the following reasons:

a. Petitioners have a right to a resolution of jurisdictional claims for regulatory
authority over their property and to petition for a declaratory ruling pursuant to 5
U.S.C.A. § 554.

b. Conrail now has a pending, but stayed, petition for abandonment under 49
U.S.C.A. § 10903 (STB No. AB-167 (Sub No. 1189X)) that should not proceed if
the Board lacks jurisdiction.

c. A declaration by the Board that it has no remaining regulatory jurisdiction over
Petitioners’ properties should eliminate clouds on title and impacts upon the use
and enjoyment of numerous other properties of other owners on a large portion of
the Hudson River waterfront that currently comprises Jersey City’s downtown
financial district and “Gold Coast” that Conrail has never subjected to regulatory
review.® These properties were described in the Special Court litigation in a
Declaration submitted by, Dean Marchetto, a New Jersey architect familiar with
area, who explained why there is no continuing need for freight service. He also
explains why these properties do not require rail service. The Declaration

(“Marchetto Declaration”) is attached as Exhibit V to this petition.

¥ Conrail’s pending abandonment petition does not address the remaining portions of these
| waterfront areas except for a few lightly developed parcels.

23



d. Numerous cases in the courts of the State of New Jersey have been stayed for as
much as eight years, pending a resolution of federal regulatory matters. Recently,
the New Jersey Supreme Court has refused an application by Petitioners to lift
those stays of proceedings.” Petitioners believe and assert that the role and
of the Board has been misrepresented to those courts, and that further delays in
these matters constitutes a denial of Petitioners’ right to due process and an abuse
by others of the Board’s processes and jurisdiction."

e. It is appropriate for the Board to declare Petitioners’ property exempt pursuant to
49 U.S.C.A. § 10502 because no remnant of interstate commerce associated with
rail freight remains, and Petitioners are not railroads, nor railroad customers This
matter is now ripe for decision because Petitioners, through years of litigation
the Special Court and associated appeals, have established that a regulated portion
of the Harsimus Branch once ran from CP Waldo to a point at Marin Boulevard as
Conrail acquired it in 1976. All other issues raised in the courts, including claims
by Petitioners that they have been unjustly singled out for disparate regulatory
treatment, have been preserved for further adjudication in an appropriate forum.
Exhibit A-2. The Board is the appropriate forum to adjudicate the issue of the

Board’s jurisdiction over Petitioners’ properties.

® 212 Marin Boulevard LLC et al., v. City of Jersey City et al., Docket No. HUD-L-4908-05, NJ
Supreme Court docket number 073380. Exhibit W.
' The state court cases presently stayed are 212 Marin Boulevard LLC et al., v. City of Jersey

City et al., Docket No. HUD-L-4908-05 (Civil Rights Claim); 212 Marin Boulevard LLC et al.,
v. City of Jersey City et al.,, Docket No. HUD-L-4683-05 (Challenge to Planning Board Action);
and 212 Marin Boulevard LLC et al., v. City of Jersey City Historic Preservation Commission et
al., HUD-L-2451-08 (challenge to Zoning Board Action).
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f. Selectively targeting Petitioners for regulatory oversight of their real estate would
be contrary to the common sense and common law treatment of real estate where
there is no vestige of railroad interest, and none can be justified by convoluted

arguments for special treatment under provisions of railroad law. See, Marvin M.

Brandt Revocable Trust, supra, --- S.Ct.--- , S.Ct. No. 12-1173 (March 10, 2014).

g. There is no overriding interest in interstate commerce as a matter of law. Under
the Rail Transportation Policy (“RTP”) 49 U.S.C.A. § 10101, in regulating the
rail industry, it is the policy of the United States to “minimize the need for Federal
regulatory control over the rail transportation system and “provide for the
expeditious handling and resolution of all proceedings.” Further proceedings
involving Petitioners and affecting their property interests are neither necessary
nor appropriate to resolve issues of past violations of Board regulations because
Petitioners played no part in such actions. No such exception need be made for
Conrail or Jersey City, but Petitioners are not necessary parties in such matters.
The interests of the RTP would be furthered by granting the present petition and
preserving the resources not only of the Petitioners and others, but most
importantly, those of the Board.

h. A declaratory ruling by the Board is the most expeditious and economical means
of resolving numerous disputes that have consumed enormous regulatory, private,
and judicial resources over many years.

36.  Beyond the easterly end of Petitioners’ properties at Marin Boulevard and the
easterly point of the Special Court’s adjudication, the Harsimus Branch continued to its terminus

the Hudson River. The Hudson Street Industrial Track connected to the Harsimus Branch at a
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east of and close to Marin Boulevard and proceeded for approximately 1.3 miles to its terminus
within Jersey City. See, Dixon Declaration, Exhibit O. Conrail’s pending abandonment petition
includes the portion of the Harsimus Branch from CP Waldo to Marin Boulevard and some of
Hudson Street Industrial Track to the east of Marin Boulevard, although it incorrectly identifies
as a portion of the Harsimus Branch. As such, Conrail’s petition neither fully nor accurately
identifies the locations of the remaining portion of the Harsimus Branch as it runs to the Hudson
River, nor does it identify any of the Hudson Street Industrial Track. Leaving this issue open
unresolved, or to be resolved in further regulatory proceedings involving private or public
owners who purchased land from Conrail, will create the possibility of even further contention
this issue and a reprise of the litigation. The issue should be settled now.

37. Conrail, and other parties to state court litigation with Petitioners have taken the
position that once any portion of a line of rail connecting the remainder of that, or other lines of
to the national rail network undergoes an abandonment process that is properly consummated by
the railroad, the remaining portions of those lines of rail are also abandoned de facto. The Board
divested of jurisdiction and proceedings involving those former lines may not be reopened,

particularly not for the imposition of conditions. Cf., Alleghany Valley Railroad Company,

STB Docket FD 35239. In any event, reopening the prior abandonment would serve no purpose
as the River Line Abandonment under NERSA does not admit of the imposition of conditions.
Petitioners in this matter agree that the jurisdiction of the Board is terminated upon the
consummated abandonment of a line of rail, and that jurisdiction also terminates over any other
line of rail that is severed from the national rail network by such consummated abandonment.
is particularly true when, as here, there remains no overriding interest in the maintenance of

interstate commerce upon such consummated abandonment.
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3. NO BASIS FOR CONTINUED BOARD JURISDICTION

38. There is no present or foreseeable need for freight service on the downtown
Jersey City waterfront. The Harsimus Branch east of CP Waldo and the entire Hudson Street
Industrial Track have been out of service since at least 1994, and are not needed for reactivation
of regulated rail service. 49 U.S.C.A. § 10502(a). Indeed, when Conrail’s River Line
Abandonment was filed in 2000, there was, and had been for many years, no freight traffic over
the Harsimus Branch, which is today Petitioners’ property. The sale of property without
reservation of any railroad operating rights to Conrail after the River Line Abandonment in 2002
simply confirmed these realities.

39.  As early as the 1980’s, aware of the decline of the importance of rail related
activities, the City undertook an active program of urban revitalization and redevelopment in its
downtown waterfront area. See, Marchetto Declaration, Exhibit V. In those places where trains
had formerly run, luxury condominiums and rental apartments, high-end retail stores, restaurants,
and Class A office uses have entirely displaced railroad uses. Literally billions of dollars have
been invested in the development of Jersey City’s “Gold Coast,” including user occupied
buildings of Wall Street giants such as Goldman Sachs. Also, the State of New Jersey’s public
transit agency, New Jersey Transit, has invested hundreds of millions of public transit dollars in
the Hudson Bergen Light Rail system, which today utilizes much of the former right of way of
the River Line and other areas formally occupied by freight tracks.

40.  None of these properties have been abandoned or otherwise subjected to the
Board’s regulatory review by Conrail, and the City now argues that once any portion of a line of
rail connecting the remainder of that or other lines of rail to the national rail network undergoes

abandonment process that is properly consummated by the railroad, the remaining portions of
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those lines of rail are also abandoned de facto. This is the argument of the parties who are, or
in litigation against Petitioners in both state and federal courts. Petitioners agree that the
jurisdiction of the Board terminates upon the consummated abandonment of a line of rail, and
jurisdiction also terminates over any other line of rail that is severed from the national rail
by such consummated abandonment. Such severance is perhaps the best evidence that no
overriding interest in the maintenance of interstate commerce remains upon such consummated
abandonment, and the exercise of Board jurisdiction in such a case would be imprudent.
the jurisdiction of the Board cannot be manipulated to create an exception to these rules for the
contrived purpose of advancing private disputes. There is no difference between the
of Petitioners’ properties and the same abandonment de facto of the rest of the Harsimus Branch
the Hudson Street Industrial Track by virtue of the River Line Abandonment. If the River Line
Abandonment left Petitioners subject to the Board’s jurisdiction, it left the remainder of Jersey
City’s downtown waterfront also subject to the same jurisdiction. Petitioners do not argue for
result; they just note it to underscore the impropriety and futility of any proceeding to subject any
of these areas to the Board’s jurisdiction under the facts of the case. Selectively targeting
Petitioners for regulatory oversight of their real estate would be contrary to the common sense
common law treatment of real estate where there is no vestige of railroad interest, and none can
justified by convoluted arguments for special treatment under provisions of railroad law. See,

Marvin M. Brandt Revocable Trust, supra, --- S.Ct.--- , S.Ct. No. 12-1173 (March 10, 2014).

While the Board has an essential interest in not allowing Conrail or the City to flout its
and proceedings for any reason, the Board should not allow Petitioners to be burdened by the

misdeeds of others or proceedings to correct them.
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41.  Petitioners’ primary position that its properties are no longer subject to Board

jurisdiction is settled in law and precedent. Once a line is abandoned, either de facto or de jure,

the Board no longer has jurisdiction, and title issues are matters of state law. Preseault, supra,

494 U.S. at 5-6 n. 3. Conrail’s failure to formally include any portion of the Harsimus Branch or
the Hudson Street Industrial Track in its 2000 River Line Abandonment application cannot be
taken as evidence that it believed or intended that the Harsimus Branch would remain part of the
national rail network once the abandonment of the River Line was consummated. In past ICC
and Board abandonment proceedings, in determining whether abandonment was consummated,
the intention of the railroad, and factors such as discontinuing service, cancelling tariffs, and

removing rail improvements all indicate intent to abandon. See, Fritsch v. ICC, 59 F.3d 248

(D.C. Cir. 1995); Britt v. STB, 90 F.3d 580 (D.C. Cir. 1996); and Becker v. STB, 132 F.3d 60

(D.C. Cir. 1997). Conrail had no revenues or any customers on the Harsimus Branch or Hudson
Street Industrial Track when it sought the abandonment of the River Line. In fact, the tracks,
bridges, and other railroad equipment on the Harsimus Branch east of CP Waldo had all been
removed years before, and its former rail customers had all been swept away by extensive real
estate development and commuter light rail use. See, Marchetto Declaration - Exhibit V.
Conrail made no mention of the Harsimus Branch or the Hudson Street Industrial Track in the
River Line Abandonment. It sold the properties to Petitioners in 2005 without reserving any
railroad operating rights of any kind, and on the representations that the property was not
regulated. It would be unwarranted and unjust for the Board to subject Petitioners to the burdens
of further regulatory proceedings, including the pending Conrail abandonment petition or any

proceedings initiated by the Board ex parte to address other issues.
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42, In RLTD Railway Corp., supra, 166 F.3d 808, a portion of a former line of rail

known as the Leelanau Line had been severed from the national rail network by prior,
intervening abandonments. The Court recognized that an abandonment de facto occurs when the
line is no longer “linked to and part of the interstate rail system” citing the STB decision below.
Id. at 812. The court then went on to state: “Although the parties cite to no case that deals
specifically with a track that has fallen outside the STB’s jurisdiction because it has been severed
from the national transportation system in some manner other than abandonment, once a line of
track has been properly abandoned, the STB loses jurisdiction and cannot issue a trail condition.
... It is reasonable for the STB to conclude that it loses jurisdiction when a track is no longer part
of the interstate rail network ....” Id. at 814 (citations omitted). As established by Conrail’s own
records, matters of record in prior related Board proceedings, historical photographs and the
Exhibits submitted with this petition, the River Line Abandonment left the Harsimus Branch
outside of the jurisdiction of the Board.

43.  The “overriding interests of interstate commerce” discussed in RLTD certainly do
not apply to the Hudson River waterfront, and it would be imprudent for the Board to impose its
jurisdiction on such properties twelve years after the River Line Abandonment in which no one
had even attempted to request any public use or trail conditions, voluntary or otherwise. Becker,
supra, 132 F.3d at 62-63 (Board lacked jurisdiction to issue NITU after abandonment had been
consummated). Regardless, as a matter of fact, there is no “overriding interest of interstate
commerce” implicated here by a finding that Board jurisdiction has ended. Conrail’s 2000 River
Line Abandonment disclosed all then-existing rail traffic on the waterfront; none of the then-
then-existing traffic would have involved any portion of the Harsimus Branch east of CP Waldo

the Hudson Street Industrial Track. In addition, as described, despite years of litigation on the
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of whether or not the Harsimus Branch is a line of rail as it crosses over Petitioners’ properties,
there is absolutely no evidence of the need for continued rail service

44.  Nor is there any overriding interest in interstate commerce as a matter of law.
Under the RTP, in regulating the rail industry, it is the policy of the United States “to minimize
the need for Federal regulatory control over the rail transportation system and to require fair and
expeditious regulatory decisions when regulation is required,” and “to provide for the
expeditious handling and resolution of all proceedings required or permitted to be brought under
this part.” 49 U.S.C.A. § 10101(2) and (15). Those proceedings were concluded in 2002 and
should not be reopened, particularly piecemeal when the matter involves real estate disputes
under state law. Those are simply not the business of the Board. The interests of the RTP would
be furthered by granting the present petition and preserving the resources not only of the
Petitioners and others, but most importantly, those of the Board

45. There is simply no interest in interstate commerce or any RTP interest in
requiring a second abandonment of the same track. This is not a question of whether there were
two separate tracks; there was only one. As noted, the Board has recognized that the argument

that multiple abandonments of the same track is both “irrational” and “nonsensical.” See,

Alleghany Valley Railroad Company — Petition For Declaratory Order, STB Docket FD 35239,
Service Date June 15, 2010, at p. 8.
4. EXEMPTION UNDER 49 U.S.C.A. § 10502
46. The Board should therefore declare the Harsimus Branch exempt from further
regulation under 49 U.S.C.A. § 10502. Under section 10502, the Board must exempt a person,
class of persons, transaction, or service from a provision of law when it finds that: (1) regulation

not necessary to carry out the rail transportation policy of 49 U.S.C.A. § 10101; and (2) either (a)
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the transaction or service is of limited scope, or (b) regulation is not needed to protect shippers
from the abuse of market power. The imposition of any regulation or condition upon Petitioners
their properties is not necessary to carry out the rail transportation policy of 49 U.S.C.A. § 10101
there is absolutely no rail activity in downtown Jersey City and no reasonable present prospect of
anyone taking steps to resume such service. Without any chance that rail service is even
possible—the City’s zoning does not envision industrial, much less rail, uses—such an
is of the most limited possible scope. As noted, the only connection with the national rail
has been dismantled. The exemption would simply confirm reality. Certainly there are no
“shippers” that need or will foreseeably need protection.

47. The interests of the Board and its jurisdiction are best protected by declaring its
jurisdiction over the Harsimus Branch to have ended, and over railroads are best protected by
declaring the Harsimus Branch to have ended, rather than to open the door to contrived attempts
to have the Board assert jurisdiction where there is no impact on interstate commerce. Magner O.

S. Railway v. Interstate Commerce Com., 692 F.2d 441, 444 (6™ Cir. 1982). (The STB “enjoys

considerable discretion in its determination of jurisdictional facts).
SUMMARY

48.  The 2002 River Line Abandonment by Conrail was opposed by the last two
remaining, and isolated, rail freight users on the Hudson River waterfront between Jersey City
Weehawken New Jersey. Those were Dykes Lumber Company, which operated in Weehawken,
and Cognis, which operated in Hoboken. They represented the last vestige of interstate
through rail freight service to be served by a connection to CP Waldo, all remaining industrial
having been replaced by urban redevelopment served by a state operated public transit system.

Board’s 2002 abandonment authorization, consummated by Conrail, was proper in all respects
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terminated the Board’s jurisdiction over the River Line, and over Petitioners’ properties,
the long-standing reality that there is no need or justification for the Board to exercise its
jurisdiction here. Arguments to the contrary are an abuse in violation of the Board’s jurisdiction
and administrative process, and should not be tolerated.

49.  Petitioners respectfully request that the Board issue a declaratory order
terminating all jurisdiction of the Board over the former rail lines to the east of CP Waldo on
Petitioners’ properties. Petitioners are neither railroads, nor railroad customers. They are
property owners who purchased land, in fee, for purposes of non-industrial, commercial
development. There is no basis for the Board to regulate their activities or to become part of
contrived arguments of railroad law to be used as leverage in state court property disputes. And
there is certainly no basis that any final Board abandonment authority, consummated twelve
years ago by the railroad, should be re-opened to the detriment of Petitioners or anyone similarly
affectedOr situbfeshy factual issues are raised in opposition to this Petition, Petitioners request

full discovery on such issues. 49 C.F.R. § 1114.21, et seq.

WATERS, McPHERSON, McNEILL, P.C.

Ll e

Daniel E. Horgan

Dated: May 8, 2014
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LIST OF EXHIBITS TO PETITION

Exhibit A-1: Order and Memorandum Opinion in City of Jersey City et al. v. Conrail et al.,
U.S. District Court, District of Columbia, docket number 09-1900 (ABJ), dated September 30,
2013 (11 pages)

Exhibit A-2: Order, United States Court of Appeals for the D.C. Circuit, granting summary
disposition, dated February 19, 2014 (2 pages)

Exhibit B: Letter from Jersey City Mayor McCann to Conrail Chairman L.S. Crane,
December 18, 1984 (2 pages)

Exhibit C: Conrail’s Application for Abandonment of River Line, dated November 13, 2000,
incuding: (a) cover letter, (b) service list; (c) Application; (d) verification; (e) certificate of
service; and (f) Exhibit B, thereto: Location Map, River Line (14 pages)

Exhibit D: Conrail Letter to Vernon A. Williams, Secretary of Surface Transportation Board,

May 1, 2002, confirming Conrail abandonment of River Line and Weehawken Branch, Hudson
County, New Jersey

Exhibit E: Petitioners’ deeds from Conrail, dated July 12, 2005 (eight total)

Exhibit F: Deed, Fairfax Leary as Trustee for United New Jersey railroad and Canal
Company, to Conrail , recorded October 12, 1978 (excerpted)

Exhibit G-1: Conrail Track Map, Zone 17, page 1 (1985)
Exhibit G-2: Conrail Track Map, Zone 17, page 2 (1985)
Exhibit G-3: Conrail Track Map, Zone 18, page 1 (1985)
Exhibit H: Declaration of Daniel E. Horgan filed on September 6, 2012 in matter captioned

City of Jersey City et al. v. Conrail et al., U.S. District Court, District of Columbia, docket
number 09-1900 (ABJ), with exhibits and original cover sheet (14 pages)

Exhibit I: Conrail memorandum, dated January 28, 1985
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Exhibit J: Conrail memorandum, dated January 15, 1988
Exhibit K-1:  City of Jersey City City Council memo, dated February 14, 1992

Exhibit K-2: Letter from Engineer of the City of Jersey City to Conrail, dated February 19,
1992

Exhibit K-3: Letter from Conrail letter to Construction Official of the City of Jersey City, dated
May 11, 1992

Exhibit L: Internal Jersey City Memorandum dated April 14, 1994 re: Conrail Marion
Junction Project 89-032

Exhibit M:  Internal Jersey City Memorandum dated March 29, 1994 re: Removal of Conrail
6th Street Viaduct Project No. 92-008

Exhibit N: New Jersey Transit Hudson-Bergen Light Rail map (retrieved from
http://www.njtransit.com/pdf/LightRail/sf Ir_hblr map.pdf on May 8, 2014)

Exhibit O: Declaration of David B. Dixon, PLS, consisting of:

e Cover sheet filing document as Document ECF #82 in U.S. Dist. Ct. (D.C.); Docket CV-
09-1900 (CKK)

e Declaration pages 1 through 12; paragraphs 1 through 20

Exhibit O-1: Attachment A to Dixon Declaration

Exhibit O-2: Attachment B to Dixon Declaration

Exhibit O-3: Attachment C to Dixon Declaration

Exhibit O-4: Attachment D to Dixon Declaration
NOTE:The four Attachments to the Dixon Declaration, A through D, are layered PDF
documents as described in the Declaration. Those are being provided to the Board in DVD

format and will be provided to anyone on the service list in that format upon request.

Exhibit P: Conrail’s Notice of Intent to file for an Exemption for Abandonment and
Discontinuance of Service STB Docket No. AB 167 Sub No. 1189X, dated March 6, 2008
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Exhibit Q: Correspondence of Charles Montange, Esq., to the Surface Transportation Board
in of March 28, 2008, in the matter In Re Consolidated Rail Corporation Abandonment - in
Hudson County, NJ AB-167 (Sub No. 1189x) and related proceedings

Exhibit R: Decision, Surface Transportation Board, docket number EP 695, dated May 13,
2010 (4 pages)

Exhibit S: Conrail’s Report Regarding Line Sales and Discontinuances since January 1,
1996, STB docket number EP 695, dated September 27, 2010 (4 pages)

Exhibit T: Attachment B to Dixon Declaration viewed as:

Aerial 1976 Robinson

Line 1420 - 1976-1979 per Analysis
Line 1440 - 1976-1979 per Analysis
Line Former Penn RR Mail Line

Line River Line — Weehawken Branch

Exhibit U: Aerial Photo, base image Robinson 1979, as copied from Dixon, Attachment D,
and annotated to show River Line (green), switch in River Line connecting Harsimus Branch to
waterfront (white), and old Pennsylvania R.R. main line (yellow). The highlighting also shows
the River Line (green) running with the Harsimus Branch (red) on a single track between C.P.
Waldo and the Switch (both circled in white).

Exhibit V: Declaration of Dean Marchetto, consisting of:

e Cover sheet filing document as Document ECF #81-26 in U.S. Dist. Ct. (D.C.); Docket
CV-09-1900 (CKK)
e Declaration pages 1 through 8 paragraphs 1 through 16

Exhibit W: 212 Marin Blvd., LLC et al. v. City of Jersey City et al., Supreme Court of New
Jersey, docket number 073380, order (denying motion for leave to appeal), dated February 4,
2014 (1 page)
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VERIFICATION OF PETITION

Daniel E. Horgan, Esq., hereby verifies as follows:

1. I am an attorney-at-law admitted to practice before the United States District
Court for the District of Columbia and the State of New Jersey and that I am lead counsel for the
nine Limited Liability Company Petitioners in this matter. I make this verification in support of
the Petitioners’ Petition appended hereto based on my knowledge and as the attorney for the
Petitioners.

2. The facts and representations set forth in the aforementioned Petition are true und
correct to the best of my knowledge, information and belief.

3. The exhibits attached to the aforementioned Petition hereto as Exhibits A-1
through W are true and correct copies of the documents they purport to the best of my
knowledge, information and belief.

4. I am qualified an authorized to file this petition

I verify under penalty of perjury that the foregoing is true and correct.

By:

Daniel E. Horgan

Dated: May 8, 2014
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CERTIFICATE OF SERVICE

I, Daniel E. Horgan, an attorney-at-law of New Jersey, New York, and the District of
Columbia, hereby certify that on May 8, 2014, I caused service of this filing with the Surface
Transportation Board to be made upon the Board by Electronic Filing and that all parties on the

following service list were served by First Class Mail in accordance with the provisions of 49

Kbt

Daniel E. Horgan

C.F.R. §1104.12.

Dated: May 8, 2014

SERVICE LIST

Counsel for Jersey City, Coalition, RTC:
Charles H. Montange

426 NW 162" Street

Seattle, WA 98177

Counsel for Rails to Trails Conservancy (RTC)
Andrea Ferster, Esq.

General Counsel

2121 Ward Court NW, 5" floor

Washington, D.C. 20037

Counsel for Conrail:

Robert M. Jenkins, III, Esq.
Mayer Brown LLP

1999 K Street, NW
Washington, D.C. 20006-1101

Former Counsel for LLCs
Fritz Kahn, Esq.

1919 M Street, NW

7" Floor

Washington, D.C. 20036
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And the following self-represented individuals or entities:

Robert Martin

Daniel D. Saunders

NJ Department of Environmental Protection
State Historic Preservation Office

P.O. Box 420

Trenton, NJ 08625-0420

Massiel Ferrara, Director

Hudson County Planning Division
595 County Avenue

Bldg. 1, Second Floor

Secaucus, NJ 07094

Ron Emrich

Executive Director
Preservation New Jersey
310 W. State Street
Trenton, NJ 08618

Michael D. Selender

Vice President

Jersey City Landmarks Conservancy
P.O. Box 68

Jersey City, NJ 07303-0068

Eric Fleming

President

Harsimus Cove Association
344 Gove Street

P.O. Box 101

Jersey City, NJ 07302

Jennifer Greely

President

Hamilton Park Neighborhood Assoc.
22 West Hamilton Place

Jersey City, NJ 07302

Jill Edelman

President

Powerhouse Arts District Nbd Ass’n
140 Bay Street, Unit 6J

Jersey City, NJ 07302

Robert Crow
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Vice President of Communications
The Village Neighborhood Association
365 Second Street

Jersey City, NJ 07302

Dan Webber

Vice President

Van Vorst Park Association
289 Varick Street

Jersey City, NJ 07302

Gretchen Scheiman
President

Historic Paulus Hook Ass’n
121 Grand Street

Jersey City, NJ 07302

Robert Vivien

President

Newport Nbd Ass’n
ADDRESS UNKNOWN

Delores P. Newman

NJ Committee for the East
Coast Greenway
ADDRESS UNKNOWN

Gregory A. Remaud
Conservation Director
NY/NJ Baykeeper

52 West Front Street
Keyport, NJ 07735

Sam Pesin

President

Friends of Liberty State Park
75 Liberty Avenue

Box 135

Jersey City, NJ 07306

Daniel H. Frohwirth

Jersey City Landmarks Conservancy
P.O. Box 68

Jersey City, NJ 07303

Valerio Luccio
Civic JC
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ADDRESS UNKNOWN

Eric S. Strohmeyer
Vice President, COO
CNIJ Rail Corporation
81 Century Lane
Watchung, NJ 07069
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EXHIBIT A-1

Exhibit A-1

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Order and Memorandum Opinion in City of Jersey City et al. v. Conrail et al., U.S. District
Court, District of Columbia, docket number 09-1900 (ABJ), dated September 30, 2013
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Case 1:09-cv-01900-ABJ Document 97 Filed 09/30/13 Page 1 of 2

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITY OF JERSEY CITY, et al.,
Plaintiffs,
V. Civil Action No. 09-1900 (ABJ)

CONSOLIDATED RAIL
CORPORATION,

Defendant,
and
212 MARIN BOULEVARD, LLC, et al.,
Intervenor-Defendants.
and
PAULA T. DOW,
Acting Attorney General of the

State of New Jersey,

Intervenor.

N N N N N N N N N N N N N N N N N N N N N N N N N N N

ORDER
Pursuant to Federal Rule of Civil Procedure 58 and for the reasons set forth in the
accompanying Memorandum Opinion, it is
ORDERED that plaintiffs’ renewed motion for summary judgment [Dkt. # 79] is

GRANTED:; and it is further
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Case 1:09-cv-01900-ABJ Document 97 Filed 09/30/13 Page 2 of 2

ORDERED that intervenor-defendants’ motion for leave to file an amended answer
[Dkt. # 86] is DENIED.

This is a final appealable order.

Aoy B
U

AMY BERMAN JACKSON
United States District Judge

DATE: September 30, 2013

2
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITY OF JERSEY CITY, et al.,
Plaintiffs,
V. Civil Action No. 09-1900 (ABJ)

CONSOLIDATED RAIL
CORPORATION,

Defendant,
and
212 MARIN BOULEVARD, LLC, et al.,
Intervenor-Defendants.
and
PAULA T. DOW,
Acting Attorney General of the

State of New Jersey,

Intervenor.

N N N N N N N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM OPINION

Pending before the Court are two motions: a motion for leave to file an amended answer
by intervenor-defendants 212 Marin Boulevard, LLC; 247 Manila Avenue, LLC; 280 Erie Street,
LLC; 317 Jersey Avenue, LLC; 354 Cole Street, LLC; 389 Monmouth Street, LLC; 415
Brunswick Street, LLC; and 446 Newark Avenue, LLC,' [Dkt. # 86], and a renewed motion for
summary judgment by plaintiffs City of Jersey City, Rails to Trails Conservancy, and

Pennsylvania Railroad Harsimus Stem Embankment Preservation Coalition, [Dkt. # 79]. The

1 Intervenor-Defendants will be referred to collectively as “the LLCs.”
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Court will deny the motion to amend because the LLCs’ amended answer would alter the nature
and scope of the litigation and would prejudice the other parties by unnecessarily delaying
resolution of this action. It will grant the renewed motion for summary judgment because the
parties have stipulated to the sole factual issue in this case, no genuine issues of material fact
remain, and plaintiffs are entitled to judgment as a matter of law.
BACKGROUND

This lawsuit concerns a portion of rail property known as the Harsimus Branch, between
CP Waldo and Luis Munoz Marin Boulevard in Jersey City, New Jersey (“Harsimus Branch”).
Compl. [Dkt. #1] 1. The Harsimus Branch was conveyed to defendant Consolidated Rail
Corporation (“Conrail”) in 1976 pursuant to the Regional Railroad Reorganization Act of 1973,
45 U.S.C. §741; 45 U.S.C. §1301. Id. 112. The specific question before the Court in this case
is whether the Harsimus Branch conveyed at that time was a railroad “line” or a “spur.” Id. { 6.
This distinction matters because before a railroad can abandon or discontinue operations on a rail
line, it must obtain authorization from the Surface Transportation Board (“STB”), formerly the
Interstate Commerce Commission. See 49 U.S.C. § 10903 (2006). This requirement does not
apply to spurs. 1d. § 10906. In 2005, defendant Conrail purported to sell the Harsimus Branch to
intervenor-defendants, but it did not have abandonment authorization from the STB at that time.
Compl. 1 19. Since then, the Harsimus Branch has been the subject of protracted litigation.

In January 2006, plaintiffs, along with a New Jersey state assemblyman, petitioned the
STB for an order declaring that Conrail was required to obtain authorization from the STB to
abandon the Harsimus Branch. Consolidated Rail Corp. v. Surface Transp. Bd., 571 F.3d 13, 17
(D.C. Cir. 2009), citing City of Jersey City — Petition for Declaratory Order, STB Fin. Docket

No. 34818, 2007 WL 2270850 at *1 (Aug. 9, 2007) (“STB Order”), recons. denied, Docket No.

2
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34818, 2007 WL 4429517 (Dec. 19, 2007) (“STB Recons. Order”). In August 2007, the STB
determined that the Harsimus Branch is “subject to the [STB’s] exclusive jurisdiction until
appropriate abandonment authority is obtained.” See id., citing STB Order, 2007 WL 2270850 at
*7. The STB subsequently denied a petition for reconsideration of that order. Consolidated Rail
Corp., 571 F.3d at 17, citing STB Recons. Order, 2007 WL 4429517 at *6.

The STB Order was appealed to the United States Court of Appeals for the District of
Columbia Circuit, which ruled only on the procedural ground that the STB did not have authority
to determine whether a railroad track is a line or a spur for purposes of abandonment
authorization. See Consolidated Rail Corp., 571 F.3d at 20. The Court of Appeals ruled that this
court has exclusive jurisdiction to determine that issue, while the STB has exclusive jurisdiction
to determine whether to authorize abandonment of a line. Id.

After the Court of Appeals issued that decision, the parties filed this lawsuit on October
7, 2009, seeking a ruling on whether the Harsimus Branch was conveyed as a line subject to STB
jurisdiction. Compl. §49. The specific question before the Court is whether the Harsimus
Branch was conveyed to Conrail as a line or a spur. Id. 6. On September 28, 2010, the court
ruled, without reaching the merits, that plaintiffs lacked standing. City of Jersey City v.
Consolidated Rail Corp., 741 F. Supp. 2d 131, 149 (D.D.C. 2010), rev’d, 668 F.3d 741 (D.C.
Cir. 2012). Plaintiffs appealed and the Court of Appeals reversed, City of Jersey City v.
Consolidated Rail Corp., 668 F.3d 741 (D.C. Cir. 2012), remanding the case back to the court on

March 23, 2012, for further proceedings, [Dkt. # 61].% The parties filed status reports with the

2 On May 3, 2012, the case was reassigned to Judge Kollar-Kotelly. See Reassignment of
Civil Case [Dkt. #62]. It was transferred to this Court on September 20, 2013. See
Reassignment of Civil Case [Dkt. # 96].

3
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court, and on June 25, 2012, the court issued an order to govern proceedings. Sched. and Procs.
Order [Dkt. # 77].

On July 10, 2012, the parties filed a joint stipulation in which plaintiffs and intervenor-
defendants stipulated that the Harsimus Branch was conveyed to Conrail as a line subject to the
STB’s abandonment jurisdiction. Joint Stipulation [Dkt. # 78] at 1. They further stipulated that
defendant Conrail and intervenor Attorney General of New Jersey would not raise any facts or
arguments in opposition to that stipulation. Id. In light of this, on August 15, 2012, plaintiffs
filed a renewed motion for summary judgment. Renewed Mot. for Summ. J. [Dkt. #79]. The
LLCs oppose the renewed motion, Mem. of Law on Behalf of the LLCs in Opp. to Pls.” Mot. for
Summ. J. [Dkt. #81], and filed a motion seeking leave to file an amended answer to add
counterclaims and cross-claims, Mot. for Leave to File an Am. Answer [Dkt. # 86].

STANDARD OF REVIEW
l. Motion to Amend

According to Federal Rule of Civil Procedure 15(a)(2), the Court should “freely give
leave [to amend] when justice so requires.” The decision to grant leave to file an amended
pleading is at the discretion of the Court. Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir.
1996). Such leave is appropriate “in the absence of undue delay, bad faith, undue prejudice to
the opposing party, repeated failure to cure deficiencies, or futility.” Richardson v. United
States, 193 F.3d 545, 548-49 (D.C. Cir. 1999), citing Foman v. Davis, 371 U.S. 178, 182 (1962).
I, Summary Judgment

Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.

56(a). The party seeking summary judgment bears the “initial responsibility of informing the

4
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district court of the basis for its motion, and identifying those portions of the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, which it believes demonstrate the absence of a genuine issue of material fact.” Celotex
Corp. v. Catrett, 477 U.S. 317, 323 (1986) (internal quotation marks omitted). To defeat
summary judgment, the non-moving party must “designate specific facts showing that there is a
genuine issue for trial.” 1d. at 324 (internal quotation marks omitted). The existence of a factual
dispute is insufficient to preclude summary judgment. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 247-48 (1986). A dispute is “genuine” only if a reasonable fact-finder could find for the
non-moving party; a fact is only “material” if it is capable of affecting the outcome of the
litigation. Id. at 248; Laningham v. U.S. Navy, 813 F.2d 1236, 1241 (D.C. Cir. 1987). In
assessing a party’s motion, the court must “view the facts and draw reasonable inferences ‘in the
light most favorable to the party opposing the summary judgment motion.”” Scott v. Harris, 550
U.S. 372, 378 (2007) (alterations omitted), quoting United States v. Diebold, Inc., 369 U.S. 654,
655 (1962) (per curiam).
ANALYSIS

l. The LLCs’ Motion for Leave to File an Amended Answer

The court granted the LLCs’ motion to intervene as defendants in this action on May 10,
2010. Minute Order (May 10, 2010). Federal Rule of Civil Procedure 13 does not distinguish
between intervenors and other parties with respect to their ability to assert counterclaims or
cross-claims. See, e.g., Fed. R. Civ. P. 13(g) (“A pleading may state as a crossclaim any claim
by one party against a coparty . . ..”); see also Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 617
n.14 (1966) (“[A]n intervenor of right may assert a cross-claim without independent

jurisdictional grounds[.]”). But it is also well-established that “one of the most usual procedural

5
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rules is that an intervenor is admitted to the proceeding as it stands, and in respect of the pending
issues, but is not permitted to enlarge those issues or compel an alteration of the nature of the
proceeding.” Vinson v. Wash. Gas Light Co., 321 U.S. 489, 498 (1944); see also EEOC v.
Woodmen of the World Life Ins. Soc’y, 330 F. Supp. 2d 1049, 1055 (D. Neb. 2004) (holding that
an intervenor could not assert a cross-claim that would “improperly expand the scope of the
proceedings before this court”); Seminole Nation v. Norton, 206 F.R.D. 1, 7 (D.D.C. 2001)
(denying a potential intervenor’s request to intervene and present claims that fell outside of the
scope of the litigation); Marvel Entm’t Grp., Inc. v. Hawaliian Triathlon Corp., 132 F.R.D. 143,
146 (S.D.N.Y. 1990) (stating that an intervenor may not assert additional claims that “needlessly
expand the scope and costs of th[e] litigation and ... thus prejudice the rights of” the other
parties to expeditiously resolve the action).®> But even if one reads Federal Rule of Civil
Procedure 24 broadly to accord an intervenor the full rights of any participant in a lawsuit, a
motion to amend any party’s pleading to add new claims is committed to the Court’s discretion
and governed by the factors that would ordinarily pertain under Federal Rule of Civil Procedure
15. Here, the LLCs move — after entry of a joint stipulation that resolves the single issue raised
in this case — to expand the issues in the case and alter the nature of this proceeding.

This action sought a declaratory judgment on the narrow question of how the Harsimus
Branch was conveyed to Conrail. The LLCs assert that there is a broader dispute concerning

property beyond the portion of rail track addressed in the complaint, and they want to amend

3 In a case involving a direct petition from agency action under 28 U.S.C. § 2344, the D.C.
Circuit stated, “Intervenors may only argue issues that have been raised by the principal parties;
they simply lack standing to expand the scope of the case to matters not addressed by the
petitioners in their request for review.” Nat’l Ass’n of Regulatory Util. Comm’rs v. Interstate
Commerce Comm’n, 41 F.3d 721, 729 (D.C. Cir. 1994). Although not directly applicable to this
situation, that statement tends to support the proposition that an intervenor cannot expand the
scope of the action.

6
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their answer to add counterclaims and cross-claims “for a full and fair consideration of the issues
in this case.” Mem. of Law in Supp. of Defs.-Intervenors LLCs’ Mot. for Leave to File an Am.
Answer (“LLCs” Mem.”) [Dkt. # 86-1] at 1. Their new claims include, among others, a claim for
declaratory judgment about the broader disputed property, including another rail line, the Hudson
Street Industrial Track. Id. at 3; Am. Answer [Dkt. # 87] {1 96. They also seek to add state law
claims against Conrail for fraud and negligent misrepresentation related to Conrail’s conveyance
of the Harsimus Branch to the LLCs. Am. Answer {1 115-48.

The LLCs argue that no discovery has taken place in this case and contend their motion is
timely given the procedural history of this case. But the case they cite for their argument that
their motion is timely is distinguishable from this case. In Harrison v. Rubin, 174 F.3d 249
(D.C. Cir. 1999), the Court of Appeals ruled that there is no undue delay “[w]here an amendment
would do no more than clarify legal theories or make technical corrections.” Id. at 253. But here
the LLCs do not seek to simply change a statutory citation to clarify legal theories or make
technical corrections, as in Harrison. They seek to expand the scope of the case beyond the
track at issue and to add state law claims that require the Court to delve into their commercial
negotiations with Conrail. This would introduce entirely new legal and substantial factual issues
to the case. See Williamsburg Wax Museum, Inc. v. Historic Figures, Inc., 810 F.2d 243, 247
(D.C. Cir. 1987) (holding that the district court properly denied motion to amend complaint
where amendment would have introduced an entirely new issue into the case). The LLCs
acknowledge as much. LLCs’ Mem. at 20 (*The counterclaim, likewise, primarily deals with
new legal theories. The counterclaims raise many new facts....”); id. at 21 (acknowledging

that “the fraud count introduces new factual issues”).

7
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And the argument that no discovery has taken place does not aid the LLCs’ position. No
discovery is needed to resolve the issue before the Court, but the LLCs’ proposed amendment
would require extensive discovery, particularly as to the fraud and negligence claims — which the
Court notes do not even involve all the parties in this case.

The LLCs’ new claims go significantly beyond the narrow legal question involved in this
litigation, as they address property beyond the Harsimus Branch and numerous factual issues and
state law claims arising out of their commercial dispute with Conrail.* Allowing this amendment
would prejudice the other parties by expanding this litigation far beyond the original question
presented and causing substantial delay in the resolution of this case. By contrast, a denial of the
motion to amend does not prejudice the LLCs because they are free to raise their claims in
separate litigation. Accordingly, the Court will deny the LLCs’ motion for leave to file an
amended answer.

1. Renewed Motion for Summary Judgment

In light of the Court’s decision to deny the LLCs’ motion to amend and the parties’
stipulation of July 10, 2012, this case presents no genuine issues of material fact and so may be
properly decided on summary judgment as a matter of law. See Fed. R. Civ. P. 56(a); Celotex
Corp., 477 U.S. at 323. Again, the complaint presents one question: whether the Harsimus

Branch was conveyed to Conrail in 1976 as a line subject to the STB abandonment jurisdiction.

4 In its opposition to the LLCs’ motion for leave to amend, Conrail raises significant
questions about whether this Court, sitting as the Special Court under the Regional Railroad
Reorganization Act of 1973, has the power to exercise supplemental jurisdiction over the new
state law claims. Conrail’s Opp. to Def.-Intervenors’ Mot. for Leave to File an Amended
Answer [Dkt. # 89], at 19-22, citing Consolidated Rail Corp., 571 F.3d at 18 n.11. But even if it
does, the Court would still have to determine that the issues derived from a “common nucleus of
operative fact,” see United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966), and even then, the
exercise of jurisdiction would be discretionary. See id. at 726; 28 U.S.C. § 1367.

8
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As the D.C. Circuit held in Consolidated Rail Corp., the district court has “exclusive
jurisdiction to decide the antecedent question if it arises” of whether a track at issue “was
conveyed . .. as ‘part of [the rail carrier’s] railroad lines’” subject to the STB’s abandonment
jurisdiction. 571 F.3d at 20 (alteration in original), citing 49 U.S.C. § 10903(a)(1)(A). If so,
then the STB “retains its authority under sections 10903 and 10906 to approve or deny an
abandonment application.” 1d. Given that the parties have now stipulated that the Harsimus
Branch was conveyed to Conrail as a line and not a spur, the Court rules that the Harsimus
Branch “was conveyed . .. as ‘part of [the rail carrier’s] railroad lines’” subject to the STB’s
abandonment jurisdiction.

CONCLUSION

For the reasons stated above, the Court will deny the LLCs’ motion for leave to file an

amended answer and will grant plaintiffs’ renewed motion for summary judgment. A separate

order will issue.

Ao Bor—
v,

AMY BERMAN JACKSON
United States District Judge

DATE: September 30, 2013

9
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EXHIBIT A-2

Exhibit A-2

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Order, United States Court of Appeals for the D.C. Circuit, granting summary disposition,
dated February 19, 2014 (2 pages)
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nited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 13-7175 September Term, 2013
1:09-cv-01900-ABJ
Filed On: February 19, 2014
City of Jersey City, et al.,

Appellees
V.

Consolidated Rail Corporation and Paula T.
Dow, Acting Attorney General of the State of
New Jersey,

Appellees
212 Marin Boulevard, LLC, et al.,

Appellants

BEFORE: Tatel, Brown, and Millett, Circuit Judges
ORDER

Upon consideration of the motion for summary affirmance and the supporting
response thereto, appellants’ opposition, and the replies, it is

ORDERED that the motion be granted, and the district court’s order filed
September 30, 2013, be summarily affirmed. The merits of the parties' positions are so
clear as to warrant summary action. See Taxpayers Watchdog, Inc. v. Stanley, 819
F.2d 294, 297 (D.C. Cir. 1987) (per curiam). The district court did not abuse its
discretion in denying appellants’ motion for leave to file an amended answer, because
the amendment was untimely (requested three years after the complaint was filed and
on the eve of final resolution of the case); amendment would substantially alter the
nature and scope of the litigation by introducing entirely new legal theories and
disputes; and allowing amendment at this late juncture would unduly prejudice the other
parties by unjustifiably delaying resolution of the action. See Williamsburg Wax
Museum, Inc. v. Historic Figures, Inc., 810 F.2d 243, 247-48 (D.C. Cir. 1987) (denial of
motion to amend based on delay, injection of new issues, and prejudice to opposing
parties was within the district court’s discretion). As appellants acknowledged in district
court, the proffered claims presented entirely new legal theories and many new facts,
extending beyond the dispute presented by the original complaint. In addition, denial of
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UPnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 13-7175 September Term, 2013

the motion to amend will not unduly prejudice appellants because they remain free to
press their new claims in independent litigation (subject to any relevant defenses or
procedural barriers).

Furthermore, the district court properly granted summary judgment for the
plaintiffs, based on its ruling that the portion of the Harsimus Branch at issue (running
from the former railroad control point of CP Waldo to Marin Boulevard) was conveyed to
the Consolidated Rail Corporation as part of the rail carrier’s railroad lines, subject to
the jurisdiction of the Surface Transportation Board to authorize abandonment of that
railroad line. No. 09cv1900, 2013 WL 5423964 (D.D.C. Sept. 30, 2013); see 49 U.S.C.

§ 10903(a): Consol. Rail Corp. v. STB, 571 F.3d 13, 18-20 (D.C. Cir. 2009).

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk
is directed to withhold issuance of the mandate herein until seven days after resolution
of any timely petition for rehearing or petition for rehearing en banc. See Fed. R. App.
P. 41(b); D.C. Cir. Rule 41.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/
Timothy A. Ralls
Deputy Clerk
Page 2
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EXHIBIT B

Exhibit B

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Letter from Jersey City Mayor McCann to Conrail Chairman L.S. Crane, December 18, 1984
(2 pages) with transcription

000016



Case 1:09-cv-01900-ABJ Document 81-14 Filed 09/06/12 Page 2 of 3

CITY CJ Fz

. L e CITYHAN
GERALD Melatinl AP | ég{; N; 07503
Kisyor {aoi) 54733200

Tisgernber L8 1980

L.5: Crang, ‘Clzai;mah
Corgolida 4 Rl Eptiporation.

AB73 4 Co¥nier
Eﬁa.adz;;}b

ni
By ?&nns;ﬂ%ma‘ L9104
f}esar Wex Granes

Wﬁh tfm» c}gvézpﬁnm*t Bf Blew Serwy‘s Hudsor River Watertront; i€ demand for
Patlrondy B3 d@windling, JInvestors purchaming outtmioded indosteinl
%, Haye begid sl redeveicpmem drvte Rlgher-yse: eﬂw&s Bnd fedideritial
wrnp 8 €5 THiS s @ iphinomena vaith sefiich. E:nnraii 15 ! ;
SU hEve ol sewkrdl sur Tus parcels. t8 facilitare Jess
develgpiment activities; Ak the same fime, ﬁgwmr g
property 4nd frackaye wméh sayvines the remai
becoma ah dmpedinient o dhe rede: eeinpmcni of entire-de
't&sa?-fqum ﬁ,wm‘,

asuat simt grad& bwm:n Wo: i jor DI prajects fe

- gt ] itboritde Finantial Center, o tigo miiifé Giave oot r«ettaf:
’gra}m'c whers fhgi 8&5%?5 Trust Company: ‘i‘& lbeaidy 4 abnast onechialt
million squdre. feet &F Gilice Sspace, &fid § BeVENEEY 30Ty, 375,060 Siuare; foad
of fige hullding Undst toRstruntion by an: affiliste of the Ewﬁ;gfg&n ‘Shipping

’i,inbsf.
’Ehfé Vi % a!zmg Hudson_Stiesr ot grady Iﬁi@ﬁmg Sothy ‘Christagtier
{Ez;l;;{?m “’é{ \?;mtgame;ry Streiet wWhich will serve ud malndRtEcies 18 the

jmm n: cﬁmmef*m]i evelopments at Exchange Blscs,

E?é‘aufze o tha aramétseangg changing Jand uses: iy the dires; ] betieve yod will

SEHRE Y el iha-dreight hne sgrvice on this 4 y»%efe ! Bfigsitsf .
_m& ik futisre 1o discuss. the d;sc’emmua‘n £F i imgemmﬂ
ma > s«aléef an Altsenate: means of gerving your rémaining: cu&mmers. "

000017



Case 1:09-cv-01800-ABJ Document 81-14 Filed 09/06/12 Page 3 of 3

Page Twa
Decernber 13, 1984

Becayse of ahe dramatitally ehanging land 63 T ihe aren, T belleve 356 il
e 1t T Flrro: oF A Foat by ses by thelaren, [ hsllevepauedn,
agree. 1hat i Birse:of the Treight L service, on this line has passed, Stgest i
Wt i AHe hear Sutre 1o alscuss the discontinuance.af this InpEdiment and 1o

S

ct:an allecnate means of erving your remalning custamiers,

By 01 Wil bd In-tamtact Immiedliety sk fa didoc o v s i
: t{é"i‘ ic8 Wil b In-Comaict imiediatety affer the Holidays to artanea

Very truly gours;

‘Gerald WeCd
Mayay

GMcCrAbvg

000018

e




TRANSCRIPTION OF EXHIBIT A
December 18, 1984

L. S. Crane, Chairman
Consolidated Rail Corporation
1838#6 Penn Center
Philadelphia, Pennsylvania 19104

Dear Mr. Crane:

With the development of New Jersey's Hudson River Waterfront, the demand for
freight railroads is dwindling. Investors purchasing outmoded industrial
facilities have begun their redevelopment into higher use offices and residential
complexes. This is a phenomenon with which Conrail is intimately familiar as
you have sold several surplus parcels to facilitate Jersey City's waterfront
development activities. At the same time, however, underutilized railroad
property and trackage which services the remaining industrial facilities has
become an impediment to the redevelopment of entire development tracts along
the Hudson River.

As Conrail is well aware through its current negotiations, this is the present
case with the P & H Branch and the Sixth Street trestle serving the Hudson
Street tracks in Jersey City. Although the majority of the property at this
location is under contract to the ASH Development Company, the remaining
active tracks cut a diagonal line through a forty acre waterfront development
site. The line then runs at street grade bisecting two major office projects to
the south: the Harborside Financial Center, a 2 million square-foot rehab
project where the Bankers Trust Company is already leasing almost one-half
million square feet of office space, and a seventeen story, 325,000 square foot
office building under construction by an affiliate of the Evergreen Shipping
Lines.

The line continues along Hudson Street at grade crossing both Christopher
Columbus Drive and Montgomery Street which will serve as main arteries to the
imminent commercial development at Exchange Place.

Because of the dramatically changing land uses in the area, I believe you will
agree that the time of the freight line service on this line has passed. I suggest
we meet in the near future to discuss the discontinuance of this impediment
and to select an alternative means of serving your remaining customers. [The
foregoing paragraph appears twice, consecutively in the original letter]

My office will be in contact immediately after the Holidays to arrange a
date.

Very truly yours,

Gerald McCann
Mayor

000019




EXHIBIT C

Exhibit C

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Conrail’s Application for Abandonment of River Line, dated November 13, 2000, incuding:

(a) cover letter, (b) service list; (c) Application; (d) verification; (e) certificate of service; and
(F Exhibit B, thereto: Location Map, River Line (total 14 pages)
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November 13, 2000 ' UPS NEXT DAY AIR

Vernon A. Williams

Secretary, Surface Transportation Board
Mercury Building, Room 700

1925 K Street, N.W.

Washington, DC 20423

Re:  STB No. AB-167 (Sub-No. 1067N)
Consolidated Rail Corporation -
Abandonment of the River Line -- In Hudson County, New Jersey

Dear Mr. Williams:

Enclosed for filing with the Commission are the original and ten (10) copies of an
Apphication for Abandonment of a Line of Railroad in reference to the above-described
abandonment, which are submitted pursuant to 45 U S.C. §748, together with the $300.00
filing fee.

Exhibit G to the Application contains extensive appendices. All copies and
service copies contain Exhibit G, but only the original Application contains all of the
appendices. Copies of the appendices to Exhibit G will be made available to all parties
on the service list upon request.

. Please note that a 3.5-inch diskette containing a Microsoft Word formatted copy
of the Application is enclosed.

Please time stamp the extra copy of this letter and return it in the enclosed self-
addressed, stamped envelope.

Very truly yours,

athan M. roder .
xtsistant Vice President - Law
(215) 209-5020 -

Enclosures
ce: All Parties on Attached Service List

CONSOLIDATED RAIL CORPORATION 2001 M%E%STREET PHILADELPHIA, PA 19101-1400




SERVICE LIST

Vernon A, Willlams, Secretary
Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Department of Defense

Military Traffic Management Command
Transportation Engineering Agency
Railroads for National Defense Program
720 Thimble Shoals Boulevard, Suite 130
Newport News, VA 23606-2574

Arn: Bob Kompanty

Railway Labor Executives Association
- 400 North Capitol Street

Suite 850

Washington, D.C. 20001

Melvin F. Clemens, Jr., Director
Office of Compiiance and Enforcement
Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423-0001

Frank Wilson, Commissioner

New Jersey Department of Transportation
1035 Parkway Avenue

CN-600

Trenton, NI 08625
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United States Department of Transportation
Federal Railroad Administration

400 Seventh Street, S.W.

Washington, D.C. 20550

U.5. Department of the Interior
Chief, Land Resource Division
National Park Service

Room 540

800 N. Capitol Street, N.W,
Washington, D.C. 20002-4244

Railroad Retirement Board
844 North Rush Street
Chicago, IL 60611

The Honorable Christine Todd Whitman
Governor of the State of New Jersey
State House

Trenton, NJ 08625

John H, Pinto

Bureau of Utility and Railroad Engineering
1035 Parkway Avenue

CN 600

Trenton, NJ 08625




Rutgers Ceoperative Extension of Hudson County
114 Clifion Place

Third Floor - Murdoch Hall

Jersey City, NJ 07304-31%4

Andrew J. Jaskolka

State Review Process
101 South Broad Street
CN-800 - Room 813A
Trenton, NJ 08625-0800

Michael White

Dykes Lumber Company
1899 Park Avenue
Weehawken, NJ 07087

Suzanne Silverman, Esc.

Deputy Attorney General

NJ Deparument ofLaw and Public Safety
Division of Law )
One Penn Plaza East, 6 Floor

Newark, NJ 07105-2246

Natatic 8. Rosenberg, Esq.
CSX Transportation, Inc.
500 Water Street
Jacksonville, FL 32202

000023

James Lloyd
Senior Vice President and General Counsel
National Railroad Passenger Corp. (Amitrak)
60 Massachusetts Avenue, N.E.
Washington, D.C. 20002

Roger Grenier, Plant Manager
Cognis Corporaticn

(formerly Henkel Corp.)
1301 Jefferson Street
Hoboken, NJ 07030

Dantel Censulo

New Jersey Transit Corporation
Office of New Rail Construction
One Penn Plaza East, 12* Floor
Newark, NI 07105-2246

James R, Paschall, Esq,
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510-9241




a e

BEFORE THE
- SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

DOCKET NO. AB-167 (SUB-NO. 1067N)

APPLICATION OF CONSOLIDATED RAIL CORPORATION PURSUANT TO 45
U.5.C. §748 FOR ABANDONMENT OF A LINE OF RAILROAD KNOWN AS THE
RIVER LINE, IN HUDSON COUNTY, NEW JERSEY

1. Consolidated Rail Corporation ("Conrail") hereby files this application
pursuant to section 308(c) of the Regional Rail Reorganization Act of 1973 (“RRR
Act™), codified as 45 U.S.C. §748(c), for a Certificate of Abandonment of the line of
railroad described herein. Conrail is the “ Corporation” named in said statute as to
abandonment of lines where a Notice of Insufficient Revenue has been timely filed. 45
U.S.C. §702(5); 45 G.S.C. §741(k)(19). In STB Finance Docket No. 33388, CSX

Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and Norfolk

_Southem Railway Company -- Control and Operating Leases/Agreements -- Conrail Inc.’

and Consolidated Rail Corporation, Decision No. 89 (served July 23, 1998), the Surface

Transpoﬁatidn Board (“STB”) approved the control of Conrail by CSX.Corporation and
Norfolk Southern Corporation, but in Ordering Paragraph 15 of that Decision it found
and held that Conrail continues to be a railroad subject to the jlm'sdi.ction of the Sﬁrface
Transportation Board, after approval and exercise of the control authorized therein.

2. A copy of the applicable statute, 45 U.S.C. §748, is attached hereto as
Exhibit A.
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3. A Notice of Insufficient Revenue (“NIR”) as to the subject line of railroad
was filed with the Interstate Commerce Commission on October 31, 1985, under the
captioned docket, pursuant to 45 U.S.C. §748(c)(1).

4, The line of railroad subject to this application (“ Subject Line”), totaling
approximately 6.95 miles in length, situated in H.udson County, New Jersey, was

described in the NIR as follows:
Segment 1

From its connection to the Passaic and Hansmus Branch at CP “Waldo”
in Jersey City (approximately Milepost 0.0+), to the south side of Clifton
Road in Weehawken (approximately Milepost 4.7+), including the River
Yard.

Segment 2

From the south side of Clifton Road in Weehawken (approximately
Milepost 0.0=), to the northwest side of Tonnelle Avenue (but excluding
that portion of the line, associated trackage and underlying right of way to
retain access and continue service to Durkee Foods}), in North Bergen
(approximately Milepost 1.53+£).

National Docks Secondary in Jersey City, from its connection with the
River Line at CP “Nave” to the east side of Newark Avenue, a distance of
approximately 1, 350 feets.

Weehawken Branch (Chicken Yard) in Weehawken, from its connection
to the River Line on the east side of Willow Avenue to the end of the
track, a distance of approximately 2,450 feet.

Attached as Exhibit B is a map showing the location of the Subject Line.

5. The Subject Line is part of the * Shared Assets Areas” which continue to
be operated by Conrail, pursuant to and subject to the Shared Assets Areas Operating
Agreements, as approved and authorized in STB Finance Docket No. 33388, Decision

No. 89. '
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6. This application is filed simultaneously with an application in Docket No.
AB-167 (Sub-No. 766N), seeking abandonment of a line of railroad known as the
Weehawken Branch. Due to changes in track alignments and operations since the NIR
notices were filed in this docket and Docket No. AB-167 (Sub-No. 766N), the River Line
and the Weehawken Branch are now operated as a single line. Therefore, these two
applications should be considered together. Only two customers are located on the lines
as presently configured and operated.

7. Pursuant to the terms of a Freight Relocation and River Line Acquisition
Agreement (* Acquisition Agreement”) between Conrail and New Jersey Transit
Corporation (“NJT”), made as of June 8, 1989, Conrail agreed to sell to NJT most of the
real cstate and rail of the Subject Line, but retained in the contract a free and exclusive
easement for the operation and matntenance of rail freight service on the Subject Line. A
copy of the Acquisition Agreement is aftached hereto as Exhibit G. Conveyance of the
portion of the Subject Line sold to NJT, with retention of the easement for freight
operations, was completed on or about October 24, 1995.}

8. The Acquisition Agreement provides for the sale of the River Line to NJT
and rehabilitation of the line for use as a light rail passenger service line, the construction

' of certain modifications to Conrail’s Northern Branch including the removal of various

“at-grade” street or highway crossings to facilitate freight operations in the North Jersey

'In F.D. No. 31847, State of Maine, Dept. of Transportation -- Acqg. and Op. Exemption -- Maine Central
RR Co., (served May 24, 1991) the Interstate Commerce Commission held that it did not have jurisdiction
over the sale of the underlying assets of a line of railroad to 2 commuter agency, where the selling railroad
retained both the obligation and the means to provide common carrier rail freight service. The Commission
stated that any similar transaction should be submitted to it so that a determination could be made on its
jurisdiction in each instance. The Acqguisition Agreement for sale of the Subject Line to NJT predated the
decision in State of Maine, and the agreement was not submitted for Commission approval. However,
Conrail did not give up its commeon carrier obligations, and it retained an easement over the line and
insured an exclusive “ window” of operations to provide freight service over the line, Therefore, the
conditions found necessary in State of Maine to insure that the carrier retained the ability to meet common
carrier obligations were preserved.
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area, and the relocation of through freight service now utilizing the River Line to the
Northern Branch. The agreement contemplates that simultaneous local freight and
passenger operations may be conducted on the line, but certain additional facilities
required for the safe operation of both freight and light rail passenger service on the same
line must be constructed at the expense of Conrail. At the time the Acquisition
Agreement was executed with NJT, the Subject Line was subject to the NIR filed herein
on October 31, 1985.

9. Attached hereto as Exhibit C is a summary, based on the most recent data
available to Conrail, setting forth financial data for the Subject Line. Exhibit C contains
consolidated information for the River Line subject to this application and for the
Weehawken Branch subject to Docket No. AB-167 (Sub-No. 766N). Exhibit C shows
total revenues attributable, avoidable costs, and total avoidable loss from operation of the
two lines.

10. Exhibit C contains financial data for the Base Year (September, 1999 to
August, 2000), the Forecast Year (September, 2000 to August, 2001), and the Projected
Subsidy Year (September, 2000 to August, 2001). The Exhibit shows an Avoidable Loss
from Operations for the Base Year of $4,703, an Estimated Forecast Year Avoidable
Loss of $7,752, and an estimated subsidy of $1,834,630, required to keep the two Subject
- Lines in operation.

11.  Because CSX Transportation (“CSXT”) or Norfolk Southern Railway
Company (“NS”) are now the waybill origin or destination railroads on all traffic
handled by Conrail, and Conrail now receives as its revenue a recovery of its costs from
CSXT and NS, as determined by the Shared Assets Operating Agreements approved by
the STB in Docket No. 33388, Decision No. 89, “Revenues Attributable” on Exhibit C

are shown as “ All Other Revenue & Income,” and consist of the Conrail average cost
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recovery by carload, for the number of carloads handled on the line. “ Off-Branch Costs”
cover only the costs of the transfer move made by Conrail between the branch and
Bayonne Yard, where the cars are delivered to CSXT or NS. Determination of On- -
Branch and Off-Branch costs is shown. on Worksheets A and B, attached to Exhibit C.
Cost indexes utilized in the preparation of elements of Conrail’s costs, and the calculation
of Nominal Rate of Return, are shown in Exhibits D and E, respectively. The two
shippers, and their 1999 Annual and Base Year traffic, are shown on Worksheet A. No
traffic, césts or revenue are shown for overhead traffic, which can be rerouted io the
Northern Branch.

12.  NIJT will rehabilitate the line to handle light rail commuter passenger
service, and will maintain the track to a standard greater than the level of maintenance
required for the handling of freight traffic on the line. The provisions of the Acquisition
Agreement for the possible simultaneous freight and passenger operation on the line
provide that if freight service is to be continued on the line, certain additional facilities
required for the safe operation of freight and light rail passenger service on the same line
must be constructed at the expense of Conrail, Exhibit F shows these additional costs.
These costs are shown on Exhibit C as a rehabilitation cost, because those costs must be
incurred if freight service is to be continued on the lines. The costs of these safety
.featurf:s are less than the rehabilitation and maintenance costs of the line which are to be
provided by NJT. Because Conrail does not own the Subject Line, Exhibit C shows a net
liquidation value of $0.

13.  Pursuant to 45 U.S.C. §748(d), the aforesaid revenue, cost, and subsidy
information will be furnished, on request, to any person who intends to make an offer of
financial assistance pursuant to 45 U.S.C. §748(d). Requests should be made in writing,

as provided in Paragraph 18 hereof.
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14, Pursuant to the Shared Assets Operating Agreement for North Jersey,
CSXT and NS have operating rights over all of the tracks in the North Jersey Shared
Assets Area, including the Subject Tracks. CSXT and NS are each filing, simultaneously
herewith, a Petition for Exemption to discontinue their operating rights over the Subject
Tracks.

15, The abandonment of freight service on the River Line will facilitate the
improvement of passenger and freight service in the northern New Jersey area, as it will
allow the River Line to be reconstructed and dedicated to light rail passenger service and
avoid the unnecessary expenditure of funds and operating restrictions necessary to
accommodate joint light rail passenger and freight service on the line, and it will facilitate
the reconstruction of the Northern Branch, the removal of “at-grade” highway and street
crossings on that line, and the transfer of through freight service from the River Line to
the Northern Branch.

16.  While C_onraii must abandon its freight service on the Subject Lines and
discontinue service to local customers to allow reconstruction of the lines for light rail
passenger service to avoid the construction of additional facilities, Conrail does not
intend to terminate its use of the line for overhead service until the Northern Branch has
been reconstructed to remove “at-grade” crossings and allow its unencumbered use for
through freight service.

17.  Within 15 days after the filing of this application, persons desiring a more
detailed statement setting forth the basis upon which the subsidy estimate was calculated
may request such information in writing as provided in paragraph 18 hereof. Such
detailed statement will be furnished within 15 days after receipt of the request.

18.  All requests for information or offers of financial assistance must be made

in writing to Jonathan M. Broder, Assistant Vice President - Law, Consolidated Rail
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Corporation, 2001 Market Street, Philadelphia, Pennsylvania 19103. A copy of any such
request or offer must be sent to the Surface Transportation Board, Office of the Secretary,
Case Control Unit, 1925 K Street, NW, Washington, DC 20423-0001, and must referto

~ STB Docket No. AB-167 {(Sub-No. 1067N).

19.  Any person requesting information or assistance with respect to the
abandonment provisions under which this application is filed or the requirements and
procedures governing offers of financial assistance (including proof of financial
responsibility) may contact the STB Office of Proceedings, 1925 K Street, NW,
Washington, DC 20423-0001, Telephone 202-565-1600.

20.  Correspondence to the Applicant relating to this application should be
addressed to Jonathan M. Broder, Assistant Vice President - Law, Consolidated Ratl
Corporation, 2001 Market Street, Philadelphia, Pennsylvania 19103, Telephone 215-
209-5020.

000030




WHEREFORE, Conrail requests that the Board grant a Certificate of
Abandonment of the Subject Line identified in Paragraph 4 hereof, within the time limits

and in accordance with the provisions of the governing statute, 45 U.S.C. §748.

’Qm?ﬁgn /Q?E'Zifvr

\'_yATHAN M BRO R
ice-President - Law

Consolidated Rail Corporation

2001 Market Street - 16A

Philadelphia, PA 19103

(215) 209-5020 '

Attorney for
Consolidated Rail Corporation

DATE: November 13, 2000
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VERIFICATION

COMMONWEALTH OF PENNSYLVANIA :
85
COUNTY OF PHILADELPHIA

Robert W. Ryan, being duly sworn, makes oath and says that he is Assistant Vice
President, Real Estate of Consolidated Rail Corporation; that he has been authorized by
proper corporate action of Consolidated Rail Corporation to verify and file with the
Surface Transportation Board the foregoing Application; that he has general knowledge
of the facts and matters relied upon in such Application; and that aﬂ representations set

forth therein are true and correct to the best of his knowledge, information and belief.

ROBERT W. R¥AN

!

Sworn To And Subscribed
. Y-
Before Me This {2 Day

Of Morewbsr 2000
Notary Public v

NOTARIAL SEAL
ROBERT B. D'ZURQ, Notary Public
GCity of Philadeiphia, Phila. County
My Commission Expires Sept. 18, 2004
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CERTIFICATE OF SERVICE AND
COMPLIANCE WITH EX PARTE 419 (365 1.C.C, 472)

I, Jonathan M. Broder, hereby certify that the foregoing Application has been
served, by United States mail, first class, postage prepaid upon all persons set forth on
the foregoing Service List, on November 13, 2000, in accordance with Ex Parte 419

(Conrail Abandonments Under NERSA, 365 1.C.C. 472).

(4K
ATH M BRODER

DATE: November 13, 2000
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EXHIBITD

Exhibit D

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Conrail Letter to Vernon A. Williams, Secretary of Surface Transportation Board,

May 1, 2002, confirming Conrail abandonment of River Line and Weehawken Branch,
Hudson County, New Jersey
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CONRAIL

May 1, 2002 | UPS NEXT DAY AIR

Vernon A. Williams

Secretary, Surface Transportation Board
Mercury Building, Room 700

1925 K Street, N.'W.

Washington, DC 20423

Re:  STB No. AB-167 (Sub-No. 766N)
Consolidated Rail Corporation --
Abandonment of the Weehawken Branch - In Hudson County, New Jersey

Re: STBNo. AB-167 (Sub-No. 1067N)
Consolidated Rail Corporation --
Abandonment of the River Line -- In Hudson County, New Jersey

Dear Mr. Williams:

Pursuant to the provisions of 49 CFR 1152.29(e)(2) and in accordance with

Ordering Paragraph No. 2 of the Board’s decision served January 17, 2002 in the above-

- referenced proceedings, Consolidated Rail Corporation (Conrail) hereby files with the
Surface Transportation Board this Notice of Consummation regarding the two
abandonments authorized in the Board’s January 17, 2002 decision. Please be advised
that Conrail has fully exercised the abandonment authority granted by the Board as of
today, May 1, 2002. For convenience, the two lines are referenced jointly as the River
Line, and are as described below:

STB No. AB-167 (Sub-No. 766N): The line of railroad subject to this
application, totaling approximately 3.84 miles in Iength, situated in Hudson County, New
Jersey, was described in the NIR as follows: The Weehawken Branch, from its point of
switch in Jersey City {approximately Milepost 0.0), to southerly R.O.W line of Baldwin
Avenue, in Weehawken (approximately Milepost 2.84), including the former DL&W
Railroad Lead to Hoboken Freight Yard in Jersey City.

CONSOLIDATED RAIL GORPORATION 000036




STB No. AB-167 (Sub-No. 1067N): The line of railroad subject to this
application, totaling approximately 6.95 miles in length, situated in Hudson County, New
Jersey, was described in the NIR as follows:

Segment 1

From its connection to the Passaic and Harismus Branch at CP “ Waldo” in Jersey City
(approximately Milepost 0.0+), to the south side of Clifton Road in Weehawken
(approximately Milepost 4.7+), including the River Yard.

Segment 2

From the south side of Clifton Road in Weehawken (approximately Milepost 0.0+), to the
northwest side of Tonnelle Avenue (but excluding that portion of the line, associated
trackage and underlying right of way to retain access and continue service to Durkee
Foods), in North Bergen (approximately Milepost 1.53%).

National Docks Secondary in Jersey City, from its connection with the River Line at CP
“Nave” to the east side of Newark Avenue, a distance of approximately 1, 350 feet+,

Weehawken Branch (Chicken Yard) in Weehawken, from its connection to the River
Line on the east side of Willow Avenue to the end of the track, a distance of
approximately 2,450 feett:.

Please time stamp the extra copy of this letter and return it in the enclosed self-
addressed, stamped envelope.

Assistant Vice President - Law
(215) 209-5020
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SERVICE LIST

Vernon A. Williams, Secretary
Surface Transportation Board
1925 K Street, NW
Washington, DC 20423-0001

Kevin Sheys, Esq.

Kirkpatrick & Lockhart LLP
1800 Massachusetts Avenue, NW
Second Floor

Washington, DC 20036-1800

Michael White
Dykes Lumber Company
1899 Park Avenue
Weehawken, NJ 07087

Suzanne Silverman, Esq.

Deputy Attorney General

NI Department of Law and Public Safety
Division of Law

One Penn Plaza East, 6™ Floor

Newark, NJ 07105-2246
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Thomas W. Wilcox, Esq.
Thompson Hine LLP

1920 N Street, NW

Suite 800 ,
Washington, DC 20036-1600

Roger Grenier, Plant Manager
Cognis Corporation

(formerly Henkel Corp.)
1301 Jefferson Street
Hoboken, NI (7030

Daniel Censulo

New Jersey Transit Corporation

Office of New Rail Construction
One Penn Plaza East, 12" Floor

Newark, NJ 07105-2246

James R. Paschall, Esq.
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510-9241




Natalie S. Rosenberg, Esq. John H. Pinto

 CSX Transportation, Inc. _ Bureau of Utility & Railroad Engineering
500 Water Street 1035 Parkway Avenue
Jacksonville, FL 32202 CN 600

Trenton, NJ 08625

Frank Wilson, Commissioner

New Jersey Department of Transportation
1035 Parkway Avenue

CN-600

Trenton, NJ 08625
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CERTIFICATE OF SERVICE

I, Jonathan M. Broder, hereby certify that the foregoing Notice of
Consummation has been served, by United States mail, first class, postage prepaid

upon all persons set forth on the foregoing Service List, on May 1, 2002.

DATE: May 1, 2002
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EXHIBIT E

Exhibit E

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Petitioners’ deeds from Conrail dated July 12, 2005 (eight total)
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Bxhibit A

Exhibit B

Exhibit C

Exhibit D

Exhibit B

Exhibit F

Exhibit G

. Exhibit H

Exhibit Index

Quit Claim Deed (NJ) dated July 12, 2005 by Consolidated Rail Corporation to
212 Marin Boulevard, L.L.C., recorded on July 18, 2005, in Deed Book 7616 at
Page 1, for consideration in the amount of $333,335, conveying property known
as Block 212 Lot M on the current tax map of the City of Jersey City

Quit Claim Deed (NJ) dated July 12, 2005 by Consolidated Rail Corporation to
247 Manila Avenue, L.L.C., recorded on July 18, 2005, in Deed Book 7615 it
Page 334, for consideration in the amount of $333,333, conveying property
known as Block 247 Lot 50A en the current tax map of the City of Jersey City

Quit Claim Deed (NJ) dated July 12, 2005 by Consolidated Rail Corporation to
280 Erie Street, L.L.C,, recorded on July 18, 2005, in Deed Book 7615 at Page

325, for consideration in the amount of $333,333, conveying property known as
Block 280 Lot 50A & B-1 on the current tax map of the City of Jersey City

Quit Claim Deed (NT) dated July 12, 2005 by Consolidated Rail Cotporation to
317 Jersey Avenue, L.L.C., recorded on July 18, 2005, in Deed Book 7615 at
Page 316, for consideration in the amount of $333,333, conveying property
known as Block 317.5 Lot 50-A on the current tax map of the City of Jersey City

Quit Claim Deed (NJ) dated July 12, 2005 by Consolidated Rail Corporation to
354 Cole Street, L.L.C., recorded on July 18, 2005, in Deed Book 7615 at Page

307, for congideration in the amount of $333,333, conveying property known as

Block 354.1 Lot 50-A on the current tax map of the City of Jersey Cily

Quit Claim Deed (NJ) dated July 12, 2005 by Consolidated Rail Cotporation to
389 Monmouth Street, L.L.C., recorded on July 18, 2005, in Deed Book 7615 at
Page 298, for consideration in the amount of $333,333, conveying property
known as Block 389.1 Lot 50 on the current tax map of the City of Jersey City

Quit Claim Deed (NJ) dated July 12, 2005 by Consolidated Rail Corporation to
415 Brunswick Streef, L.L.C., recorded on July 18, 2005, in Deed Book 7615 at
Page 289, for consideration in the amount of $500,000, conveying property
known as Block 415 Lot 50 on the current tax map of the City of Jersey City

Quit Claim Deed (NJ) dated July 12, 2005 by Consolidated Rail Corporation to

- 446 Newark Avenue, L.L.C., recorded on July 18, 2005, in Deed Book 7615 at

Page 280, for consideration in the amount of $500,000, conveying property

" known as Block 446 Lot 18A on the current tax map of the City of Jersey City

{02319.9405.00062895.D0C } ' ; X
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BETWEEN CONSOLIDATED RAIL CORPORATION a Corporatton of the Commonwealth of
sylvania, having an office at Two Commerce Square, 2001 Market Street, 8™ Floot, Philadelphia,
sylvania, 19103, hereinafter referred to as the Grantor, and 212 MARIN BOULEVARD LLC.,a
ited Liability Company, having a mailing address in carg-of Camine R. Alampi, Esq One
niversity Plaza, Suite 404, Hackensack, NJ 07601 , hereinafter referred to as the Grantee.

0771872005 092334
BAREARA &, DOMMELLY

o rHUp

" .
gn . WITNESSETH, that the said Grantor, for and in conslderation of the sum of THREE
«E. RED THIRTY THREE THOUSAND THREE HUNDRED THIRTY FIVE DOLLARS {$333,335)
§}g money of the United States of America, unto it well and fruly paid by the said Grantes, at or
2w pifore the sealing and delivery of these praesents, the receipt whereof is hereby acknowledged, Grantor

g i ),fé‘- , i N
THIS DEED, made the _[ day of July, in the year of cur Lord Two Thousand Five

does by these presents, remise, release and forever quitclaim unto the sald Grantee, the heirs or .

" successors and assigns of the said Grantee, all right, title and interest of the sald Grantor of, in and to
the Premises as more pariicularly described on Exhibit ‘A’, pages 1 of 3 through 3 of 8, appended
hereto and made a part hereof.

EXCEPTING AND RESERVING, thetecut and therefrom and unto the said Granior,
permanent, perpetusl, exclusive, assignable 'and unrestricted easements and rights for any and all
existing sewer, gas and water lines, poles, pipes, wites, cables, power, signal and communication
lines, fiber optic lines, telecommunication lines and all their appurtenances, hereinafter referred to as
“facilities", located in, on, under, over, above, beneath the surface, across or through the Premises;
and together with the right to use, maintain, repair, replace, renew, rehabilitate and remove said
facilities and their appurtenances,

UNDER and SUBJECT, however, 1o (1) whatever rights the public may have to the use of any
roads, alleys, bridges or streets crossing the Premises, (2) any streams, rivers, cteeks and water ways
passing undet, across or through the Premises, and (3) any easements or agreements of record or
otherwise affecting the Premises, and to the state of facts whicly a personal nspaction or accurate
survey would disclose, and to any pipes, wires, poles, cables, culverts, drainage courses or systems
and their appurtenances .now existing and remalning in, on, under, over, across and through the
Premises, together with the right to.maintain, repair, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor, and is accepted by Granlee,
subject to the covenants set forth below, which shall be desmed.part of the consideration of this
conveyance and which shall run with the land and be binding upon, and inure to the benefit of, the
respective heirs, legal representatives, successors and assigns of Grantor and Grantes. Grantee
hereby knowingly, willingly, and voluntarily waives the benefit of any rule, law, custom, or statute of the
State of New Jersey now or hereafter in force with respect to the covenants set forth below:

. - fber 0
- TAX REFERENCE; THIS INSTRUMENT PREPARED BY:
Block 212 Lot M Robert W. Ryan:
Consolidated Rail Corporatlon
2001 Market Streat ~ 8" Floor
Philadelphia, PA 19103

BKF0O7414  PGzOQNOD1
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’ . . i
(1)  Granlor shall nether be liable or obligated to construct or maintain any fence or similar
structure between the Premises and adjoining land of Grantor rior shall Grantor be ligble or obligated to
pay for any part of the cost or expense of coristructing or maintaining any fence or similar structure,
and Grantee hereby forever releases Grantor from any loss or damage, direct or consequential, that
may be caused by or arise from the lack or. failure to maintain any such ferice or similar structure.

(2)  Grantee hereby forever releases Grantor from all liability for any loss or damage, direct or
consequential, to the Premises and to any buildings or improvements now or hereaiter erected thereon
and to the contents thereof, which may be caused by or arise from the normal operation, maintenance,

. repair, or renewal of Grantor's railroad, or which may be caused by or arise from vibration resulting

from the normat operation, malntenance, repair or renewal thereof,

(8.) A Allocation of Specific Obligations to Remediate, '

The parties shall, as between themselves, allocate obligations periaining to any Remediation with
respect 1o the Premises in accordance with this Section, wrthout regard to considerations of fault,
failure ot negligence.

(i} Grantee shall be responsible after the date of this Deed for any Rerediation aslsing from

- the existence or presence of any contamination in, on or about the Premlses, including without

limitation, any Hazardous Substances, except as specifically provided otherwise in Subsection A
below.

(i} Grantor shall be responsible for Remediation of Hazardous Substances in, on or about the

Premises, provided that such Hazardous Substances: (1) resulted from a condition created by Grantor

during the time the Premises was owned by Grantor; and (2) are a violation of applicable environmental
laws or regulations in effect and as interpreted on the date of this Deed, Notwithstanding the aforesaid,
Grantor shalt not be liable for any Remediation resulting from any condition: (a) that Grantee had
knowledge of or reasonable basls o suspect as of the date of this Deed; or (b) that Grantee could have
discovered its presence upon the Premises by a duly diligent examination of the Premises or public
records related thereto; or (c) which Grantes has failed to immediately notify Grantor of as provided for
below. Grantor's liabllity for any Remediation for which #t is otherwise_a responsible hereunder shall be
no greater than that resulting from the condition of the Premises existing as of the date of this Deed
regardless of any increase in Remediation costs or liabllity created by or resuliing from evenis
occurring after the date of this Deed, including the passage of tlme

(iii) K at any time after the date of this Deed, any Hazardous Substances are discovered which
are or yriay be the respensibility of Grantor to Remediate pursuant to Subsection A(il) above, then
Grantee shall immediately notify Grantor of such Hazardous Substances, and Grantor shall have the
opportunity and right to investigate, determine its responsibility ttierefor, determina in connsction with
appropriate governmental or regulatory bodies the appropriate response or remedy for such Hazardous
Substances and Remediate, with its own forces or contractors and at its own expense, such Hazardous
Substances to the satisfaction of appropriate regulatory bodies or o the. additional extent deemed
appropriate by Grantor. Grantor shall only be obligated to Remediate such Hazardous Substances to
the extent that would be required for the now existing or most recent use of the Premises by Grantor,
regardiess of the current or proposed use of the Premises by Grantee, Grantee shall grant such rights
of entry or other rights to Grantor, upon. reasonable terms and without compensation, as may be
negessary to allow Grantor fo perform the inspections, remediation or other actions necessary to
comply with this Subsection. In the event of a dispute concemning Grantor’s responsibility for any
Remediation hereunder, the parties shall cooperate to resolve such dispute as quickly as possible, and
‘Grantee, uniess required by valid judicial or regulatory order to take immediate action to Remediate a
specific condition, shall, during the resolution of such dispute, take no actions Inconsistent with
Grantor's right to seek a determination from the appropriate regulatory or judiciat body of the remedy
required by law and fo Remediate the Hazardous Substances with its own forces or contractors.
Grantor shall not be liable to Grantee for any damages, costs or expenses incurred as a result of such
Remediation, except that if Grantee is required by valid judiclal or -administrative order as provided
above to take immediate action to Remediate any Hazardous Substances which are later determined

BK2O7616 PGrOO002
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to be the responsibility of Grantor pursuant to this Subsection, Grantee shall be able to recover its
actual and reasohable costs from Grantor, -

B. Definition of "Hazardous Substance(s}". "Hazardous Substance{s)", as used in this Deed,
shall mean any material or substance that is definad or classified as a "hazardous substance” pursuant
to Section 101 of the Comprehensive Environmental Response, Compensation and Liabllity Act {42
U.8.C. §39601(14)) or Section 311 of the Federal Water Pollution Control Act (33 U.8.C. §1321); a
“hazardous waste” pursuant to Section 1004 or 3001 of the Resource Conservation and Recovery Act

- (42 U.S.C. §§69083, 6921); a toxic pollutant under Section 307(a}(1) of the Federal Waler Pollution

Control Act (33 U.S.C. §1317(a){1)); a “hazardous air pollutant” under Section 112 of the Clean Air Act
{42 U.S.C. §7412); or a *hazardous material” under the Hazardous Materials Transportation Uniform
Safety Act of 1990 (49 U.S.C. App. §1802(4)).

C. Definition of “Remediate® and “Remediation”. “Remediate” or “Remediation”, as used in

_this Deed, shall mean, any reasonable investigation and the formulation and mp\ementaﬂon of any

remedial action, containment, cleanup, response, freatment, removai, mitigation, abatement,
elimination of control of any contamination.

D. Indemnity. The party made responsible by this Section for any Remediation shall: (1)
satisfy sald obligations; and {2) indemnify, defend and hold the other party {and its directors, officers,

" employees and agents) harmless from and against any claims, liabilities, judgments, settlemenis, cosis

and expenses (including without llmntation, reasonable attomeys' fees) arising out of or in connection
with said Remediation. )

E. Belease, As a malerial part of the consideration ie Grantor for the conveyance of the
Pramises, Grantee hereby expressly and irrevocably releases and forever discharges, and by these
presents does, for its successors and assigns, release and forever discharge Granior (including,
without fimitation, s directors, officets, employees, and agents) from any and all actions, suits,

_controversies, damages (compensatory, punitive or consequential), judgments, claims and demands

whatsoever, in law, or in equity, which Grantee ever had, now has, or which it or its successors and
assigns hereafter can, shall or may have against Grantor, arising out of or in connection with the

‘presence of any contamination on the Premises, including without Umitation, any Hazardous

Substances, except to the extent Grantor fails to comply with its obligations set forth in Subsection A)
above, or Grantee is entitled to recover the cost of any Remediation pursuant to Subsection Afji).
Grantee shall indemnify, defend and hold Grantor harmless from and against any and all claims,
liabilities, judgments, settlements, costs and expenses (including without timitation, reasonable

. attorneys’ fees) arising out of or in connection with Grantee’s prasecution of any of its legal remedies

against any third party who mighi have concurring or joint liability for maiters for which Grantee has
released Grantor pursuant fo this Subsection. Each party expressly waives, to the extent it lawfully
may do so: (i} the benelits of any statute that would relisve it of any obhgai;ons'that it has assumed
under this Section, and {il) any defense predicated on alleged mlsrepresentatlons of fact or the
nondisciosure of any fact.

(4)  Should a claim adverse to the tifle hereby quitclaimed be asserted andlor |5roved, no recourse
shall be had agalinst the Grantor herein. .

EXCEPTING AND RESERVING, thersout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, unrestricled and assignable easements and rights for any and ali
existing signboards and their appurtenances located on the Premises; together with the necessary;
easements and rights for any necessary electric service lines and their appurienances needed for
flluminating sald signboards; -and-together with rights and easements 1o construct, use, maintain,
maodify, enlarge, repalr, renew, replace, rehabilitate and remove said signboards; and together with the

" right of immediate and unimpeded ingress and egress on, over, across, and through the Premises for
ithe purposes aforesaid; and further together with the exdiibive fijitdoEedl and BsSignaictoiphts and
“to retain any and all revenues, incoms, charges, considerations and feés derived therefrom, .

A o
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TOGETHER with all and singular the tenements, hereditaments and aphurtenances thereunto
belonging, or in any wise apperlaining and the reversion and reversions, remainder and remainders,
rents, issues and profits thereof; and all the estate, right, title, interest, property, claim and demand

whatsoever of it, the sald Grantor as well at law as in equity or otherwise howsoever of, in and to the
same and every part thereof, UNDER and SUBJECT and EXCEPTING AND BRESERVING as

aforesaid.

TO HAVE AND TO HOLD, alt and singular the- : said Premises, logether with the
appurienances, unto the Granlee, the heirs or successors and assigns of the Grantee, forever, UNDER

and SUBJECT and provided as aforesaid.

THE words “Grantor* and "Grantee" used herein shall be construed as i they read *Grantors®
and "Grantees”, respectively, whenever the sense of this instrument so requ:res and whether singular
or plural, such words shall be deemed to include at all times and in all cases the heirs, legal

representatives or successors and assigns of the Grantor and Grantee.

INWITNESS WHEREOF the Grantor has caused this indenture to. be sugned In its name and behalf

BRED7&16  PGROOOO4L .
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‘ : EXHIBIT A
CASE NO. 72931-A

" ALL THAT CERTAIN piece or parcel of land of the Grantor, together with all of

the improvements thereon, being a portion of the line of railroad known as the

'Penn Central Harsimus Branch and identified as Line Code 1420 situate in the

City of Jersey City, County of Hudson and State of New Jersey, said parcel being
identified as Block 212, Lot M, which is bounded and described in accordance
with a Plat of Survey, identified as Project No. 0303332, dated December 28,
2004 and revised through February 23, 2005, prepared by Glen J. Lloyd,
‘Professional Land Surveyor, New Jersey License No. GS37598, attached hersto
and made a part hereof, as follows,

15 gy Mar

,,w— f,

BEING a part or portion of the same premises which Fairfax Léaiy, as Trustee of
the Property of the United New Jersey Railroad and Canal Company, Debtor, by
Conveyance Document No. UNJ-CRC-RP-4, dated March 31, 1976 and

' recorded on October 10, 1979 in the Recordér's Office of Hudson County, New
Jersey, in Liber 3286 at page 757&c.; and also Filed and Recorded in the

Recorder's Office of the Secretary of State for the Stale of New Jersey on
October 12, 1978, granted and conveyed unto Consolidated Rail Corporation.

- EXHIBIT “A", Page 1 of 3
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SCHOOR DEPALMA
A-: Engliets and ConsuignTs

anY » . .
i February 23,2005 - . ' Project No. 030333202
l . 74 ;!m, 5
LEGAL DESCRIPTION o 8 By O e
LOT M, BLOCK 212 : , Fz? i gﬂ*?a :
CITY OF JERSEY CITY c @3&;@

HUDSON COUNTY, NEW JERSEY"

A parcel of land described herein, known and designated as Lot M, Block 212, City of Jersey
City, Hudson County, New Jersey, as shown on a certain map entitled, "Boundary Survey, Lot M
- Block 212, Lot 50A - Block 247, Lot 50A. - Block 280, Lot 50A - Block 317.5, Lot 50A -
Block 354.1, Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block 446," prepared by
Schoor DePalma, dated December 29, 2004 and revised to Febriary 23, 2005, and being more
part:lcularly described as follows;

Beginning at the point of intersection of the westerly sideline of Marin Boulevard (60 foot wide
right-of-way) and the southerly sideline of Sixth Street (60 foot wide nght-of—way) and runnmg.
thence, . )

1. Along said westerly sideline of Marin Boulevard, south 06 degrees 22 minutes 03
seconds west, 135.12 feet; thence,

P2 A.long the northerly line of lands known and designated as Tax Map Lot 1, Block 212,
north 77 degrees 29 minutes 57 seconds west, 322.57 feet; thence,

3. . Still along said northeﬂy line of Lot 1, north 83 degrees 44 minutes 57 seconds west,
. 81.33 feet to the easterly sideline of Manila Avenue (60 foot W1de nght-of-way) thcnce,

4, Along said easterly sideline of Manila Avenue, north 06 degrees 22 minvtes 03 seconds
east, 100,00 feet to its intersection with the aforemennoned southcrly sideline of Sixth
Strect; thence,

5. - Along said sountherly sideline of Sixth Street, south 83 degrees 44 mmutes 57 seconds
cast, 402.05 feet to the.point or place of beginning,

Containing 45,837 square feet more or less /1.052 acres of land more or‘léss as described herein,

* Subject to all existing easements, rights-of-way and reservations of re?i M

— ' Glen 3. Lloyd, P .S,
N.J. Professional Land Su:veyor
New Jersey Llcense No. 0837598

\projecti2002\0303332\02\mbs\lot m, block 212.doe
. [.

. . .. i
. AL
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N GII/REP-3
‘ Lo (11-04)

State of New Jersey

Seller's Regidency ('Ierhftmttim/ﬁxzmptmn

{C.55, P.L. 2004)

(Please Print or Type)

SELLER(S) INFORMATION (See Instructions, page 2);
Name(s) Gonsolidated Rail Corporation

Current Resident Address 405 Division Sirest, Suite 215

City, Town, Post Office Elizabeth State__NJ “Zip. Code 07201
PROPERTY INFORMATION (Brief Property Description): .

Block(s) 212 Lot(s) 50 A {Lot M) ‘ Qualifier _

Btreet Address Marin Boulevard and Sixth Street A

City, Town, Post Office Jersey City State _ NJ__ Zip Code 07302

Seller's Percentage of Ownership 100% Consideration $333,335.00 - Closing Date T/3/05

SELLER ASSUURANCES (Check the Appropriate Box): ‘ :

1. [0 Iamaresidenttaxpryerof the State of New Jersey pursuant to N.J.8.A, 564A:1-1 et seq. and will flle a
resident gross inecome tax veturn and pay any appheable taxes on any gain or income from the disposition of

: this property.

2 O The real property being sold or transferred is used exclusively as my principal residence within the meaning
of section 121 of the Federal Internal Revenue Code of 1986, 26 U.8.C. s, 121,

s. O I am a mortgagor conveying the mortgaged property to a mortgagee in foreclosure or in a transfer in lieu of

* Toreclosure with no additional conslderation.

4 O Seller, transferor or transferee is an agency or authority of the United States of Ameriea, an ageney or
anthority of the State of New Jersey, the ¥ederal National Mortgage Assoclation, the Federal Home Loan
Mortgage Corporation, the Government National Mortgage Association, or & pnvafe mortgage insurance
company.

5. X Seller is not individual, estate or trust and as such not required to make an estimated payment pursuant to

. N.JB.AS54A1] et seq,

6.- 00  Thetotat consideration for the property is $1,000 or less and as such, the selier is not required to make an -
estimated payment puranant to N.J.S.A, 544:5-1-1 et seq,

7. [ The gain from the sale will not be recognized for Federal income tax purposes imder LR,C. Section 721,
1031, 1033 or is a cemetery plot. (CIRCLE THE APPLICABLE SECTION.) 1f such section does not -
ultimately apply o this transaction, the seller acknowledges the obhgatmn to file a New Jersey income tax

return for the year of the sale.

SELLER(S) DECLARATION:
The undersigned understands that this declaration and its contents may be disclosed or proﬂded to the New Jersey Division

of Taxation and that any false statement contained herein could be pu fine, impnsonmant, or both. I furthermore
declare that I have examined this declaration and, to the best of m, and behef it i3 tyue, correct and complete,

July 13, 2005
Date Signature Rolieﬂ W. Ryap,

July 13, 2005 .
Date rporation S LGn =
(Seller) Pleass indicate if Power of Attorhey or Attorney in Far:t.
1647 - Seller’s Residency Certifieation/Exemption ' Powered by " Printed by ALL-STATE LEGAL®
GIT/REP-3 - . HotDo cs® A Division of ALT-STATE International, Ine,
Rev.11/04  P1A0G ' . .o : ) www.aslegal com 8002220510 Pagel

- ' -..."
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by its Dirsctor-Real Estate duly authorized thereunto and has caused its ¢orporate seal to be hereunto
affixed and atiested by its Corporate Secretary, the day and year first above written.

SEALED and : CONSOLIDATED HAIL COHPORATlON
DELIVERED in the
presence of us:

Pet e // %h\

Director-Real Es

Aol . Puried Rdtert W. F Hyan(aty-

ATTEST:

Lit g %@D
ML \.?1‘-/79017&"

kihan M1 Broder
orporate Secratary

COMMONWEALTH OF PENNSYLVANIA )
85

COUNTY OF |\ '&;E:Q.LQ\_Q\& 3

BE I REMEMBERED, that on this Saf?““* day of July in the year Two Thousand Five (2005),
before me, the subscriber, a Notary Public for the Commonwealih and County aforesaid, personally
appeared Robert W. Ryan, Director-Real Estate of CONSOLIDATED RAIL CORPORATION, the
cotporate Grantor named in the within Instrument, who | am satisfied is the person who has slgned the
within Instrument on behalf of said Corporation; and | having first made known to him the contents
thereoi, he did acknowledge that he signed, sealed and delivered the same as such officer aforesaid;
that the foregoing Instrument is the voluntary act and deed of said Corporation, made by virtue of
authority from its Board of Directors; and that the full and actual consideration paid or to be paid for the
transfer of titte to realty evidenced by the within Instrument as such consideration is THREE
HUNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY FIVE Dollars ($333 335).

W&wﬁb - Egé;;cptﬁe’mw”f‘”"

Notary Pubtic \

' COMMONW;S;"ISE:L S'Q!E'ff!\l.mY YA N - on"s,.. DLty TASUTY Praza
JENNIFER A. BURTULATO, Notary Public : Huc ke dSn<r M4 o1éoy
City of Philadelphia, Phita, County
My Commission Expires Oclober 11, 2008
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case 72931-B

gg’;’ = THIS DEED, mada the day of July, in the year of our Lord Two Thousand Five
S5y 2000 ‘

g & gﬁ-ﬂ BETWEEN CONSOLIDATED RAIL CORPORATION, a Corporation of the Cornmonwealth of
bt 304N ﬁennsylvania, having an office at Two Commerce Square, 2001 Market Strest, STH. Floor, Philadelphia,
~ é‘;—'{;’g &ennsylvania. 19108, hereinafter referred to as the Grantor, and 247 MANILA AVENUE, L.L.C, a
% ¥limited Liability Company, having a maifing address in care of Camiine R. Alampi, Esq., One

= University Plaza, Suite 404, Hackensack, NJ 07601 , hereinalter referred to as the Grantse.

2B 5 WITNESSETH, that the said Grantor, for and in consideration of the sum of THREE
SE%E&IUNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE DOLLARS ($333,333)
§8¢§'fbwful money of the United Staies of America, unto it well and truly paid by the said Grantes, at or
&« o before the sealing and delivery of these presents, the receipt whereof is hersby acknowiedged, Grantor

does by these presents, remise, release and forever quitclaim unto the sald Grantes, the heirs or
successors and assigns of the said Grantes, all right, title and interest of the said Grantor of, in and to
the Premises as more particularly described on Exhibit ‘A", pages 1 of 3 ihrough 3 of 5, appendad

hereto and made a part hereof,

EXCEPTING AND RESERVING, thereout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, assignable and unrestricted easemenis and rights for any and all
existing sewer, gas and water lines, poles, pipes, wires, cables, power, signal and communication
{ines, fiber optic lines, telecommunication lines and all their appurtenances, hereinaiter referred fo as
“facililes”, located in, on, under, over, above, beneath the surface, across or through the Premises;
and together with the nght to use, maintain, repair, replace, renew, rehabilitate and remove sald

facilities and their appurtenances,

UNDER and SUBJECT, however, to (1) whatever rights the public may have to the use of any
roads, alleys, bridges or streets crossing the Premises, (2) any streams, rivers, cieeks and water ways
passing under, across or through the Premises, and (3) any easements or agreéements of record or
otherwise affecting the Premises, and to the state of facts which a personal inspection or accurate

survey would disclose, and to any pipes, wires, polas, cables, culvers, drainage courses or systems _

and their appurtenances now existing and remaining in, on, under, over, across and through the
Premises, together with the right fo maintaln, repalr, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor, and is accepted by Grantee,
subject to the covenants set forth below, which shall be deemed part of the consideration of this
conveyance and which shall run with the land and be binding upon, and inure to the benefit of, the
respective helrs, legal representatives, successors and assigns of Granlor and Grantee. Grantee
hereby knowingly, willingly, and voluntarily waives the benetit of any rule, law, custom, or statute of the
State of New Jersey now or hereafter in force with respect to the covenanis set forth below:

s G

T TAX BEFERENCE:

TH!S INSTRUMENT PEEfARED BY:
Block 247, Lot 50A ' Robert W. Ryan

: Consolidated Rail Corporation
2001 Market Street — 8™ Floor
Philadelphia; PA 19103
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" 1) " Grantor shall neither be liable or obligated to construct or .maintair‘l any fence or similar

structure between the Premises and adjoining land of Grantor nor shall Grantor be liable or obligated to
pay for any part of the cost or expense of constructing or maintaining any fenice or similar structure,
and Grantee hereby forever releases Grantor from any loss or damage, direct or consequential, that
may be caused by or arlse from the lack or failure to maintain any such fence or similar structure.

. {2.)  Grantes hercby forever releases Grantor from all Hability for any loss or damage, direct or

consequential, to the Premises and to any buildings or improvements now or hereafter erected thereon
and to the contents thereof, which may be caused by or arise from the normat operation, maintenance,
repalr, or renewal of Grantor's railroad, or which may be caused by or arise from vibration resulling
from the normal operation, maintenance, repair or renewal thereof. '

(3.)  A. Alfocation of Specific Obligations to Remeduate

The partles shall, as between themselves, allocate obligations pertaining to any Remediation with
respect to the Premises in accordance with this Section, without regard to consnderatlons of fault,
failure or negligence,

{i) Grantea shall be respensible afier the date of this Deed for any Remedia_tion arising from
the existence or presence of any contamination in, on or about the Premises, including without
limitation, any Hazardous Substances, except as specifically provided otherwise in Subsection Afl)
below,

(i) Grantor shall be responsible for Remediation of Hazardous Substances in, on or abowt the
Premises, provided that such Hazardous Substances: (1) resulted from a condition created by Grantor
during the time the Premises was owned by Grantor; and (2} are & violation of applicable environmental
laws or regulations in effect and as interpreted on the date of this Deed. Notwithstanding the aforesaid,
Grantor shall not be llable for any Remediation resulting from any condition: (a) that Grantee had
knowledge of or reasonable basis o suspect as of the date of this Deed; or {b) that Grantee could have
discovered lis presence upon the Premises by a duly ditigent examination of the Premises or public

- records related thereto; or (o} which Grantee has failed to immediately notify Grantor of as provided for

below. Grantor's liabllity for any Remediation for which it is otherwise responsible hereunder shall be
no greater than that resulting from the condition of the Premises existing as of the date of this Deed
regardless of any increase In Remediation costs or liability created by or resuttmg from events
occurring after the date of this Deed, including the passage of time

(iily 1f at any time after the date of this Deed, any Hazardous Subslances ara discovered which

are or may be the responsibility of Granlor to Remediate pursuant to Subsection A(li) above, then

Grantee shali immediately notify Grantor of such Hazardous Substances, and Grantor shall have the
opportunity and right to investigate, determine its responsibility therefor, determine in connection with
appropriate governmental or regulatory bodies the appropriate response or remedy for such Hazardous
Substances and Remediate, with its own forces or contractors and at its own expense, such Hazardous
Substances to the satisfaction of appropriate regufatory bodies or to the additignal extent deemed
appropriate by Grantor. Grantor shall only be obligated to Remediate such Hazardous Substances to
fhe extent that would he required for the now existing or most recent use of the Premises by Granfor,
regardless of the current or proposed use of the Premises by Grantee. Grantee shall grant such rights
of entry or other rights to Grantor, upon reasonable terms and without comperisation, as may be
necessary to allow Grantor to perform the inspections, remediation or other actions necessary to
comply with this Subsection. in the event of a dispute conceming Grantor's responsibility for any
Remaediation hereunder, the parties shall cooperate to resolve such dispute as quickly as possible, and

. Grantee, unless required by valid Judicial or regulatory order to take immediate sction to Remediate a

specific condition, shall, during the resolution of such dispute, fake no actions inconsistent with
Grantor's right to seek a determination from the appropriate regulatory or judicial body of the remedy
required by law and to Bemediate the Hazardous Substances with its own forces or contractors.
Grantor shall not be liable to Grantes for any damages, costs or expenses incurred as a result of such
Remediation, except that if Grantee is required by valid judicial or administrative. order as provided
above fo take immediate action to Remedrate any Hazardous Substances which are later determined
BlK= ﬂ?élﬁ P‘G NB335
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'. to be the responsibility of Grantor pursuant to this Subseclion, Grantes shall be.able to recover its
actual and reasonable costs from Grantor.

B, Definition of "Hazardous SubstancefsY. "Hazardous Substance(s)",-as used in this Deed,

shall mean any material or substance that is defined or classified as a “hazardous substance” pursuant
to Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act {42
U.S.C. §9601(14)) or Section 311 of the Federai Water Pollution Control Act (33 U.8.C. §1321), a
“hazardous waste” pursuant to Section 1004 or 3001 of the Resource Conservation and Recovery Act

(42 U.S,C. §§6903, 6921); a toxic poliutant under Section 307(a){1) of the Federal Water Pollution

Control Act (33 U.S.C. §1317(a)(1)); a “hazardous air pollutant” under Section 112 of the Clean Air Act
(42 U.S.C. §7412); or a *hazardous material" under the Hazardous Materials Transportatton Uniform

" Safety Act of 1990 (49 1).S.C. App. §1802(4)).

C. Definition_of “Remediate” and “Bemediation”, “Hemediate” or “Remediation”, as used in
this Deed, shall mean, any reasonable investigation and the formulation and implementation of any
remedial action, containment, cleanup, response, treatment, removal, mitigation, abatermeni,
efimination or control of any contamination. . )

D. Indempily. The party made responsible by this Section for any Remediation shall (1)
salisly sald obligations; and (2) indemnify, defend and hold the other party {and it directors, officers,
employees and agents) harmless from and against any claims, fiabllities, judgments, settlements, costs
and expenses {including without limitation, reasonable attormeys® fees) arising out of or in conneclion
with said Remediation.

E. BRgleage. As a material part of the consideration to Grantor for the conveyance of the
Premises, Grantee hereby expressly and irrevocably releases and forever discharges, and by these
presenis does, for its successors and assigns, release and forever discharge Grantor (including,
without limitation, its directors, officers, employees, and agents) from any and all actions, sults,
controversies, damages {compensatory, punitive or consequential), judgments, claims and demands
whatsoever, in law, or In equity, which Grantee ever had, now has, or which it or its successors and
assigns hereafter can, shall or may have against Grantor, arising out of of In connection with the
presence of any contamination on the Premises, including without limitation, any Hazardous
Substances, except to the extent Grantor fails to comply with its obligations set forth in Subsection A{il)
above, or Grantee is enfitied to recover the cost of any Remediation pursuantto Subsection Alfii).
Grantee shail indemnify, defend and hold Grantor harmless from and against any and all claims,
liabilitles, Judgments setttements, costs and expenses (including without limitation, reasonable
aftomeys’ fees) arising out of or in connection with Grantee's prosecution of any of its legal remedies
against any third party who might have concurring or joint liabllity for matters for which Grantee has

‘released Grantor pursuant to this Subsection. Each party expressly waives, to the extent it lawfully

may do so: (i) the beneflts of any statute that would relieve it of any obligations that it has assumed

.under this Section, and (i) any defense predicated on alleged misrepresentations of fact or the

nondisclosure of any fact.

{(4)  Should a claim adverse to the title hereby quitclaimed be asserted and/or proved No fecourse
shall be had against the Grantor herein.

EXCEPTING AND RESERVING, thereout and thersfrom and unto the said Grantot,

- perrmanent, perpetual, exclusive, untestricted and assignable easements and rights for any and all

existing signboards and their appurtenances located on the Premises; together with the necessary;

.easements and rights for any necessary electric service lines and their appurtenances needed for

lluminating said signboards; and together with rights and easements to construct, use, maintain,
modify, enlarge, repair, renew, repiace, rehabilitate and remove said signboards; and together with the
fight of immediate and unimpeded ingress and egress on, over, across, and through the Premises for

-the purposes aforesaid; and further together with the exclusive right to sell and assign such rights and

to retain any and all revenues, income, charges, considerations and fees derived therefrom.
BK=20O7415 FGESOO0336
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TOGETHER with all and singular the tenements, hereditaments and appurtenances thereunto
belonging, or in any wise appertaining and the reversion and revetsions, remainder and remainders,
rents, issues and profils thereof; and all the estate, right, title, Interest, property, claim and demand
whatsoever of it, the said Grantor as well at law as in equity or otherwise howsosver of, in and to the
same and every part thereof, UNDER and SUBJECT and EXCEPTING AND RESERVING as

aforesaid.

TO HAVE AND TO HOLD, all and singular the said Premises, -together with the
appurtenances, unto the Grantee, the heirs or successors and assigns of the Grarites, forever, UNDER

and SUBJECT and provided as aforesaid.

THE words "Grantor” and "Grantee” used herein shall be construed as # they read "Grantors®
and “Grantees®, respectively, whenever the sense of this instrument so requires and whether singular
or plural, such words shall be deemed to include at all times and In all casas the heirs, legal
representatives or successors and assigns of the Grantor and Grantee.

IN WITNESS WHEREOF, the Grantor has caused this Indenture to be sig'ned in its name and behalf

Lo BEK2O7651LS PG Q3F7
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EXHIBIT A
CASE NO. 72931-B

ALL THAT CERTAIN piece or parcel of land of the Grantor, together with all of
the improvements thereon, being a portion of the line of railroad known as the
Penn Central Harsimus Branch and identified as Line Code 1420, situate in the
City of Jersey City, County of Hudson and State of New Jersey, said parcel being
identified as Block 247, Lot 50A, and which' is bounded and desctibad in
accordance with a Plat of Survey, identified as Project No. 0303332, dated
December 29, 2004 and revised through February 23, 2005, prepared by Glen J;
Lioyd, Professional Land Surveyor, New Jersey License No, GS37598, attached

herelo and made a part hereof, as follows.

BEING a part or porilon of the same premises which Fairfax Leary, as Trustee of
the Property of the United New Jersey Railroad and Canal Company, Debtor, by
Conveyance Document No. UNJ-CRC-RP-4, dated March 31, 1976 and
recorded on October 10, 1979 in the Recorder’s Office of Hudson County, New
Jorsey, in Liber 3286 at page 757&c.; and also Filed and Recorded in the
Recorder's: Office of the Secretary of State for the State of New Jersey on
October 12, 1978, granted and conveyed unto Consolidated Rail Corporation.

-EXH.IBiT ‘A7, an 9532 415 PGOO338
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February 23,2005 - Project No, 030333202
LRGAL DESCRIPTION |
LOT 50A, BLOCK. 247
CITY OF JERSEY CITY . | gt 6 1 VM\S HEE

HUDSON COUNTY, NEW J'ERSBY Syt

us ¥ Liadl

A parcel of land described herein, known and designated as Lot 50A, Block 247, City of Jersey
City, Hudson County, New Jersey, as.shown on a certain map entitled, "Boundary Survey, Lot M
- Block 212, Lot 50A - Block 247, Lot S0A - Block 280, Lot 50A - Block 317.5, Lot 50A -
Block 354.1, Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block 446," prepared by
Schoor DePalma, dated December 29,.2004 and revised to Febmary 23 2005, and being more

particularly described as follows:

Beginning at the point of intersection of the westerly sideline of Manila Avenue (60 foot wide
right-of-way) and the southerly sideline of Sixth Street (60 foot wide right-of-way) and ninning;

thence,

1. Along said westerly sideline of Manila Avenue, south 06 degrees 22 minutes 03 seconds
west, 100.00 feet; thence, . ' ;

2, North 83 degrees 44 minutes 57 seconds west, 401,11 feet to the eastcrly sideline of Erie
Strect (60 foot wide right-of-way); thence,

3 Along said easterly sideline of Exrie Street, nosth 06 degrees 22 minutes 03 seconds east,
100.00 fect a point of intersection with the aforementioned southerly sideline of Sixth

Street thence,

4, ‘Along said southerly sideline of Sixth Street, south 83 degrees 44 minutes 57 seconds |
east, 401.11 feet to the point or place of beginning. : .

Containing 40,111 square feet more or less / 0.921 acres of land more or less as described herein.

Subject to all existing easements, rights-of-way and rese )z:txz@:f r@cafd .

s
S 4

.....

T

-

" Glen /. Lloyd/é LS. oo,
N.J. Profcssmnal Land Surveyc)r
New Jersey Llcense No L;S:S'ISQS
DAproject 2003030333210 2masblot 503, block 247.doo _ R

BKEOD7615 PGzOD3IZo

Your bottom line results pariner. *

20 Watendew Boulevard, PO Box 5245, Pasippany, NJ 07054-6245 Tel: 973.299.7970 Fox; 973.334.5568
Mcnolapan ¥ Brick X Clinton M Egg Harbor ® Exton M Falls B Kulpsville Pcusippcny
: . Philadalphia W Stafford m Voothees M White F‘_[ams .

- Www.setibRlepalma.com

EXHIBIT “A”, Page 2 of 3
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o, : GIT/REP-S
. .' (11-04)

State of New Jersey
- Seller's Residency Q‘L.-zrhftmhnnlﬁxemptwn

{C.55, P.L. 2004)

{Please Print or Typa)

SELLER(S) INFORMATION (See Instructions, page 2):
Name(s) Consolldated Rail Corporation

Current Resident Address 405 Division Street, Suite 215 - g _

City, Town, Post Office Elizabeth State_ NI Zip Code 07201

PROPERTY INFORMATION (Brief Property Description): o C
Block(s) 247 Lot(s) 50 A Qualifier

Street Address Manila Avenue and Sixth Street

City, Town, Post Office Jersay City State __ NJ__ Zip Code 07302

Seller’s Percentage of Ovmership 100% Congideration $333,333.00 N Closing Date 7/13/05

SELLER ASSURANCES (Check the Appropriate Box): ‘
‘1. [ Iamaresident taxpayer of the State of New Jersey pursuant to N.J.S.A. 54A:1-1 et seq. and will file &
resident grogs income tox return and pay any applicable taxes on any gain or income from the disposition of

. this property.

2. O The real property being sold or transferred iz used exelusively as my pnnc]pal residence within the meaning
of section 121 of the Federal Internal Revenue Code of 1986, 26 U.8.C. 8. 121.

8. [0 . Yamamortgagor conveying the mortgaged property to a mortgagee in foreclosure or in a transfer in lieu of
foreclosure with no additional consideration.

4 O Seller, transferor or transferee is an agency or authority of the United States of Ameries, an agency or
authority of the State of New Jersey, the Federal National Mortgage Association, the Federal Home Loan
Mortgage Corporation, the Government National Mortgage Association, ora private mortgage insurance -
company.

5 B Seller is not individual, estate or trust and as such not required to make an esﬁmted payment pursuant to
N.JS.A.54A:1-1 et seq.

6 1 The total consideration for the property is $1,000 or less and ag such, the seller is not required to make an |
estimated payment pursuant to N.JB.A 54A:6-1-1 et seq.

7. 1  The gain from the sale will not be recognized for Federal income tax purposes under LR.C. Section 721,
1031, 1033 or is a cemetery plot. (CIRCLE THE APPLICABLE SECTION.} If such section does not
ultimately apply to this transaction, the seller acknowledges the obligation to file a New Jersey income tax’
return for the year of the sale, '

SELLER(S) DECLARATION:

* The undersigned understands that this declaration and its contents may he disclosed or prmuded to the New Jersey Division
“of Taxation and that any false statement contained herein could be punished by fine, imprisonment, or both. I furthermore

deglare that I have examined this declaration and, to the;e;to(fy-yl?dge and behef it is true, corvect and complete,

July 13, 2005
Date . Bignature Robert W, Ry
(Seller) Please indicate if Poy

Jiractor Real Estate
tiney or Attorney in Fact--

Juiy 13, 2005
Date » Signature CQnéﬁlidated R Ajforporaﬂon .
(Seller) Please indleate it Power of Atforney or Attorney in Faet ™
1847 - Seller’s Residency Certification/Exemption "Powered by Printed by ALL-STATE LEGAL®
- GIT/REP-3 HotDocs® A Division of ALL-STATE International, Ine,
: www.aslegal.eom  800.222.0510 Pagel

Rev.11/04 P1/05 _ con
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by its Director-Real Estate duly authorized thereunto and has caused Its corporate seal to be hereunto
affixed and attested by its Corporate Secretary, the day and year first above written.

SEALED and ‘ CONSOLIDATED RAIL CORPORATION

DELIVERED in the
presence of us: -

VMQ&?QWJ

WL /pfﬂ/ R

ATTEST:

(24, %WJ

CRLpr. A FoTTes

COMMONWEALTH OF PENNSYLVANIA )

) ) 88
county oF Xnodehio )

BE IT REMEMBERED, that on this Sﬁéf\j} day of July in the year Two Thousand Five (2005),
before me, the subscriber, a Notary Public for the Commonwealth and County aforesaid, personally
appeared Hobert W. Ryan, Director-Real Estate of CONSOLIDATED RAIL CORPORATION, the
corporate Grantor named in the within instrument, who | am satisfied is the person who has signed the
within Instrument on behalf of said Corporation; z@ind | having first made known to him the contents
thereof, he did acknowledge that he signed, sealed and delivered the same as such officer aforesaid;
that the foregoing Instrument is the voluntary act and deed of said Corporation, made by vitue of
authority from its Board of Directors; and that the full and actual consideration paid or to be paid for the
transfer of title to really evidenced by the within Instrument as such consideration is THREE
HUNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE Dollars {$333,333).

\M 3o O Q;m‘s@ok-o
N%rg PubﬁeQ_ .

COMMONWEALTH OF BENNSYLVANIA

NOTARIAL SEAL

’ JENNIEER A, BURTULATO, Notary Public
PR City of Philadslphia, Phita, County
' ' My Commisslon Expires October 11, 2008

00006§ o
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EEEAZ THIS DEED, made the _{ & day of July, in the year of our Lord Two Thousand Five

Qoeg LsEOOS), . " .

HBazms

E.«, Fwa BETWEEN CONSOLIDATED BAIL CORPORATION, a Corporatlon of the Commonwealth of

& © 9 Ponnsylvania, having an office at Two Comrnerce Square, 2001 Market Street, 8™ Floor, Philadelphia,

5%‘“@ Pennsylvania, 19103, hereinafter referred to as the Grantor, and 280 ERIE STREET, L.L.C., a Limited
=] Liability Company of the State of New Jersey, having a mailing address in care 'of Carmine R.-Afampi,

Esq., One University Plaza, Suite 404, Hackensack, NJ 07601 , hereinafter referred to as the Grantes.

i WITNESSETH, that the sald Grantor, for and in consideration of the sum of THREE
HUNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE DOLLARS ($333,333)
lawful money of the United States of America, unto it well and truly paid by the said Grantee, at or
hefore the sealing and defivery of these presents, the receipt whereof is hereby acknowledged, Grantor
does by these presents, remise, release and forever quitclaim unto the said Grantee, the heirs or
‘successors and assigns of the said Grantoe, all right, title and interest of the said Granlor of, in and fo
the Premises as more patticulary described on Exhibit ‘A’, pages 1 of 3 through 3 of 3, appended
hereto and made a part hereol.

Q00011004
RECEIVED
aHD
RECDRDED

EXCEPTING AND RESERVING, thereout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, assignable and unrestricted easements and rights for any and all
existing sewer, gas and water lines, poles, pipes, wires, cables, power, signal and communication
lines, fiber optic lines, telecommunication lines and all their appurienances, hereinafier referred to as
*facilities”, located in, on, under, over, abova, beneath the surface, across or through the Premises;
and together with the right to use, maintam, repalr, replace, renew, rehablhtate and remove said

facllities and their appurtenances.

UNDER and SUBJECT, however, to (1)-whatever rights the public may have to the use of any
roads, allays, bridges or streets crossing the Premises, (2) any sfreams, rivers, creeks and water ways
passing under, across or through the Premises, and (3} any easements or agreements of record or

. otherwise affecting the Premises, and fo the state of facts which a personal inspection or accurate
survey would disclose, and to any pipes, wires, poles, cables, culverts, drainage courses or systems
and thelr appurtenances now existing and remaining In, on, under, over, across and through the
Pramises, fogether with the right to maintain, repair, renew, replace, use and remové same.

THIS INSTRUMENT is executed and delivered by Grantor, and is accepted by Grantes,

subject lo the covenants set forth below, which shall be deemed part of the consideration of this

- conveyance and which-shall run with the land and be binding upon, and inure to the benefit of, the
respective heirs, legal representatives, successors and assigns of Grantor and Grantee. Grantes
hereby knowingly, willingly, and voluntarily walves the benefit of any rule, law, custom, or statute of the

State of New Jersey now or hereafter in force with respect to the covenants set forth.below:

. 4 .
TAX REFERENCE:; THIS INSTRUMENT PREPAHED BY:

Block 280 Lot 50Aand LotB-1 - o _ Robert W, Ryan
' . Consolidated Rail Corporatmn
2001 Market Street — 8" Floor

o 1
‘Philadelphia, PA 19103 A B! %‘“ mqs i
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(1)  Grantor shall neither be liable or obligated to construct or maintain any fence or similar
structure between the Premises and adjoining land of Grantor nor shall Grantor be liable or obligated to
pay for any part of the cost or expense of constructing or maintaining any fence or simitar structure,
and Grantee hereby forever releases Grantor from any loss or damage, direct or consequential, that
may be caused by or arise from the lack or failure 1o maintain any such fence or similar structure.

(2)  Grantee hereby forever releases Grantor from all liability for any less or damage, direct or
consequential, to the Premises and fo any buildings or improvements now or hereafter erected thereon
and to the contents thereof, which may be caused by or arise from the normal operation, maintenance,

repair, or renewal of Grantor's railroad, or which may be caused by or arlse from vibration resulting
from the normal operation, maintenance, repair or renewal thereof,

{3) A, Aliocation of Spesific Obligations 1o Remediate.

The patties shall, as between themselves, allocate obligations perlaimng io any Remediation with
respect to the Premises in accordance with this Section, without regard to conmderatsons of fault,
fallure or negligence.

{i) Grantee shall be responsible after the date of this Dead for any Rernediation arising from
the existence or presence of any contamination in, on or about the Premises, including without
limitation, any Hazardous Substances, except as specmcally provided otherwise in Subsection Aji)
below. .

(i) Grantor shall be responsible for Remediation of Hazardous Substances in, on or about the
Premises, provided that such Hazardous Substances: {1} resulted-from a condition created by Grantor
during the time the Premises was owned by Grantor; and (2) are a violation of applicable environmental
laws or regulations In effect and as interpreted on the date of this Deed. Notwithstanding the aforesaid,
Grantor shall not be liable for any Remediation resulting from any condition: ({a) that Grantee had
knowledge of or reasonable basis to suspect as of the date of this Deed; or {b) that Grantee could have
discovered its presence upon the Premises by a duly diligent examination of the Premises or public
records related thersto; or {¢) which Grantee has falled to immediately nofify Grantor of as provided for
below. Grantor's liability for any Remediation for which it is otherwise responsible. hereunder shall be
no greater than that resulting from the condition of the Premises existing as of the date of this Deed
regardiess of any increase in Remediation costs or liability created by or resumng from evenis

occurring after the date of this Deed, including the passage of lime.

{ii) If at any time afier the date of this Deed, any Hazardous Substances are discovered which
are or may be the responsibility of Grantor to Remediate pursuant to Subsection- Aii) above, then
Grantee shall immediately notify Grantor of such Hazardous Subsiances, and Grantor ghall have tha
opporunity and right to investigate, determine its responsibility therefor, determine in connection with
appropriate governmental or regulatory bodies the appropriate response or remedy for such Hazardous
Substances and Remediate, with its own forces or contractors and at its own expense, such Hazardous
Substances to the satisfaction of appropriate regulatory bodies or to the additional extent deemed

appropriate by Grantor. Grantor shall only be obligated to Remediate such Hazardous Substances to

the extent that would be required for the now existing or most recent use of the Premises by Grantor,
regardiess of the current or proposed use of the Premises by Grantee. Grantee shali grant such rights
of eniry or other rights to Grantor, upon reasonable terms and without compensation, as may be
necessary to allow Grantor to perform the inspections, remediation or other actions necessary 1o
comply with this Subsection. In the event of a dispute conceming Grantor's responsibility for any
Remediation hereunder, the parties shall cooperate to resolve such dispule as quickly as possible, and
Grantee, unless reguired by valid judicial or regulatory order to take immediate action to Remediate a
specilic condition, shal, during the resolution of such dispute, take no actions inconsistent with
Grantor's right 1o seek a determination from the approptiate reguiatory or judicial body of the remedy
required by law and lo Remediate the Hazardous Substances with its own forces or contraclors.
Grantor shall not be liable to Grantee for any damages, costs or expenses incurred as a result of such
Remediation, except that if Grantee s required-by valid judiclal or administrative ordar as provided
above to take immediate action to Remediate any Hazardous Substances which.are later determined
BEK= 07&15 PG:QD:&'Q&
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to ba the rrefspc:unsibility of Grantor pursuant to this Subsection, Grantee shall be able to recover its
actual and reasonable costs from Grantor. .

B. Definition of "Hazardous Substance(s}*. "Hazardous Substance(s)", as used in this Deed,
shall mean any material or substance that is defined or classified as a “hazardous substance” pursuant
to Section 101 of the Comprehensive Environmental Response, Compeiisation and Liability Act (42
U.8.C. §9601(14)) or Section 311 of the Federal Walter Pollution Control Act {33 U,S.C. §1321); a
*hazardous waste” pursuant to Section 1004 or 3001 of the Resource Conservation and Recovery Act
{42 U.S.C. §§6903, 6921); a toxic pollutant under Section 307(a){1} of the Federal Water Poliution
Control Act (33 U.S.C. §1317{a)(1)); a “hazardous air pollutant” undey Section 112 of the Clean Air Act
(42 U.B.C. §7412); or a “hazardous materal” under the Hazardous Materials Transportation Uniform

Safety Act of 1990 (49 U.8.C. App. §1802(4)).

C. Definition of *Remediate” and “Remediation”. “Remediaie” or “Remediation”, as used in
this Deed, shall mean, any reasonable investigation and the. formulation and implementation of any
remedial action, containment, cleanup, response, treatment, removal, mitigation, abatement,

elimination or contro! of any contamination.

D, Indemnity. The party made responsible by this Section for any Remediation shall: (1)
satisfy said obligations; and (2) indernnify, defend and hold the other party (and its directors, officers,
employees and agents) harmless from and against any claims, liabilities, ;udgments, settlements, costs
and expenses (including without hmltauon. reasonable attorneys’ fees) arising out of or in connection

with said Remediation.

E. Belease. As a material pari of the consideration to Grantor for the conveyance of the
Premises, Graniee hereby expressly and irrevocably releases and forever discharges, and by these
presents does, for its successors and assigns, release and forever discharge Grantor {including,
without limitation, its directors, officers, employees, and agents) frorn any and all actions, suits,
controversies, damages {compensatory, punitive or consequential), judgments, claims and demands
whatsoever, in law, or in equity, which Grantee ever had, now has, or which it or its successors and
assigns hereafter can, shall or may have against Grantor, arising out of or in connection with the

- presence of any coptamination on the Premises, Including without limitation, any Hazardous

Substances, except to the extent Grantor fails to comply with its obligations set forthin Subsection A(ii)
above, or Grantee is entitled to recover the cost of any Remediation pursuant to Subsection A(ii).
Grantee shall indemnify, defend and hold Grantor harmless from and against any and all claims,
liablities, judgments, settlements, costs. and expenses (including without limitation, reasonable

.aftomeys’ fees) arlsing out of or In connection with Grantee's prosecution of any of its legal remedies

against any third party who might have concuming or joint liability for matters for which Grantee has
released Grantor pursuant fo this Subsection, Each party expressly walves, to the extent it lawfully
‘may do so: (i) the benefits of any statute that would relieve it of any obligations that it has assumed
under this Section, and (i) any defense predicated on alleged mlsrepresentauons of fact or the

nondisclosure of any fact,

4.) Should a claim adverse to the title hereby quﬁclalmed be asserted andlor prowd no recourse
'shall be had against the Grantor herein. ,

EXCEPTING AND RESERVING, thereout and therefrom and unto the sald Grantor,
permanent, perpetual, excluslve, unrestricted and assignable easements and righis for any and ali
existing signboards and their appurtenances located on the Premises; together with the necessary;
easements and rights for any necessary electric service lines and their appurtenances needed for
luminating said signboards; and together with rights and easements to construct, use, maintain,
modify, enlarge, repair, renew, replace, rehabilitate and remove said signboards; and together with the

* right of immediate and unimpeded ingress and egress on, over, across, and through the Premises for

the purposes aforesaid; and further together with the exclusive right to sell and assign such rights and

to retain any and all revenues, income, charges, considerations and fees derived therefrom.
' BK = a THLS FG=oO327
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TOGETHER with ali and singuiar the tenements, hereditaments and appurtenances thereunto
belonging, or In any wise appertaining and the reversion and teversions, remainder and remainders,
rents, issues and profits thereof; and all the eslate, right, title, interest, property, claim and demand
whatsoever of it, the said Grantor as welt at law as in equity or otherwise howsoever of, in and fo the
same and every part thereof, UNDER and SUBJECT and EXCEPTING AND RESERVING as

aforesaid.

TO HAVE AND TO HOLD, all and singular the said Premises, “together with the

appurtenances, unto the Grantee, the heirs or successors and assigns of the Grantee, forever, UNDER

and SUBJECT and provided as aforesaid.

THE words "Grantor* and “Grantes” used herein shall be construed as if they read *Grantors®
and "Grantees®, respectively, whenever the sensa of this instrument so reqmres and whether singular
or plural, such words shali be deemed to include at all times and in all cases the heirs, legal
representatives or successors and assigns of the Grantor and Grantee, -

IN WITNESS WHEREOF, the Grantor has caused this Inde:ntufe to be signed in ts name and behalf

BK2074615 _PG:DDEES
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EXHIBITA

CASE NO. 72931-C
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ALL THAT CERTAIN piece or parcel of land of the Grantor, to‘gether with all of
the improvements thereon, being a portion of the line of railroad known as the
Penn Central Harsimus Branch and identified as Line Code 1420, situate in the
City of Jersey Gity, County of Hudson and State of New Jersey, said parcal being
.identified as Block 280, Lot 50A and Lot B-1, and which is bounded and
‘described in accordance with a Plat of Survey, identified as Project No. 0303332,
dated December 29, 2004 and revised through February 28, 2005, prepared by
Glen J. Lloyd, Professional Land Surveyor, New Jersey License No, GS37598,
attached hereto and made a part hereof, as follows. ,

BEING a part or portion of the same premises which Fairfax Leary, as Trustee of
the Property of the United New Jersey Railroad and Canal Company, Debtor, by
Conveyance Document No. UNJ-CRC-RP-4, dated March 31, 1976 and
recorded on October 10, 1979 in the Recorder's Office of Hudson County, New
" Jersey, in Liber 3286 at page 757&c.; and also Filed and Recorded in the
Recorder's Office of the Secretary of State for the State of New Jersey on
October 12, 1978 granied and conveyed unto Consoildated Rai Gorporaﬂon

EXHIBIT “A”, Page L of3
‘BK20O7615  PGrOO329
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A SCHOOR DEPALMA
Engligers-and Constlfants

" Fobruary 23, 2005 f " Project No. 030333202
Revised Tuly 11, 2005 |

LEGAL DESCRIPTION , e I
LOT 50A AND LOT B-1, BLOCK 280 : 8 Y §
CHY OF JBRSEY CITY . L. ‘A‘\.’ %Tgi'l ’;‘-iv—‘ LIRS
~ HUDSON COUNTY, NEW JERSEY _

A parcel of land described herein, known and designated as Lot 50A and Lot B-1, Block 280, City of
Jersey City, Hudson County, New Jersey, as shown on a certain map entitled, "Boundary Survey, Lot M -
Block 212, Lot 50A - Block 247, Lot 50A - Block 280, Lot 50A - Block 317.5, Lot 50A - Block 354.1,

- Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block 446," prepared by Schoor DePalma, dated
December 29, 2004 and revised to February 23, 2005, and being more particularly described as follows:

Béginm'ng at the point of intersection of the westerly sideline of Erie Street (60 fth wide right-of-way)
and the southerly sideline of Sixth Street (60 foot wide right-of-Way) and ronning;, thence,

1. - Along said westerly sideline of Erie Street, south 06 degrees 22 minutes 03 seconds west, 100.00
feet; thence,

2. I\forth 83 degrees 44 minutes 57 seconds west, 320.22 feet; thence,
3. South 06 degrees 22 minutes 03 seconds west, 16.67 fcct; thence,

4, North 83 degrees 44 minutes 57 seconds west, 80.00 feet to the easterly sideline of Jersey Avenue
- (80 ft. wide right-of-way); thence, '

5. Along said easterly sideline of Jersey Avenue, north 06 degrees 22 mmutes 03 seconds east,
' 116.67 feet to a point of intersection with the aforembnnoned southerly mdehnc of Sixth Street;
thence,

6. Along said southerly sideline of Sixth Street, south 83 degrecs 44 mmutcs 57 seconds east,
400.22 feet to the point or place of beginning. .

Containing 41,356 square foet more or less / 0.949 acres of land more or Jess as described herein,
‘Subject to all existmg easements, rights-of-way and reservations of record.

MZ//@@

GlenJ. Lioyd, HL.S,
N.I. Prgfessmml Land Sugyeyor
New: Jetsey License No. 6337598

T u\projecti200340303332\02\m&bs\lot 50a, block 280.dac ]
EXHIBIT "A", Page 2 0f 3 |

Your bottom line resulls pastner. *
20 Waterview Boulevard, PO Box 5245, Parsippany, NJ 07054-6245 Tel: 973.299.7970 Fay: $73.334.5688
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! . T : ' GIT/REP-8
(11-04)

State of New J. ersey
- Seller's Residency (ﬁerttfttaitnn/-ﬁxempitnn

{(C.5b, P.1. 2004)

{Please Print or Type)

SELLER(S) INFORMATION (See Instructions, page 2):
Name(s)} Consolidated Rail Corporation

Current, Resident Address 405 Division Street, Suite 215

City, Town, Post Office Elizabeth . State  NJ__ Y%ip Code 07201

PROPERTY INFORMATION (Brief Property Description): -
Block(s) 280 Lot{s) B.t and 50 A o Qualifier

Street Address Etie Street and Sixth Street

City, Town; Post Office Jersey City , State  NJ_ Zip Code 07302

Seller’s Percentage of Ownexship 100% Consideration $333333.00 - Closing Date 713/05

SELLER ASSURANCES (Checls the Appropriate Box):
1, O T am a resident taxpayer of the State of New Jersey pursuant to N.J.8.A. 54A:1-1 et seq, and will file a
_resident gross income tax refurn and pay any apphcable taxes on any gain or income from the disposition of

’ this property.

2, O The real property being sold or transferred is used exclusively asmy prmapal residence within the meaning
of section 121 of the Federal Internal Revenue Code of 1986, 26 U.8.C. 5. 121, _

3. .E] T am a mortgagor conveying the mortgaged property to a mortgagee in foreclopure orin a transfer in lien of
foreclosire with no additional consideration,

4, [0 Seller, transferor or transferee is an agency or authority of the United States of America, an agency or
authority of the State of New Jersey, the Federal National Mortgage Association, the Federal Home Loan
Mortgage Corporation, the Government National Mortgage Association, ora prrvate mortgage insnrance
company,

5. I8  Selleris not individusl, estate or frust and aa such not required to make an esﬁmated payment pursuant to

o N.J.8.A.544:1-1 et seq,

6. O The total consideration for the property is $1,000 or less and ad such, the seller is not requjred to make an
estimated payment pursuant to N.J.S.A. 54A:5-1-1 et saq,

7. O The gain from the sale will not be recognized for Federal income tax purposes under LR.C. Section 721,
1031, 1033 or i5 a cemetery plot. (CIRCLE THE APPLICABLE SECTION.) I such section does not
nltimately apply to this transaction, the seller acknowledges the obligation to ﬁle a New Jersey incoma tax
return for the year of the sale. _

SELLER(S) DECLARATION: ' '
The undersigned understands that this declaration and its contents may be disclosed or provnded to the New Jersey Division

of Taxation and that any filse statement contained herein could be punished by fing, imprisonment, or both, I furthermore

declare that T have examined this declaration and, to the hest of m e and bellef, it is true, correct and complete,
July 13, 2605 / '
Date Signature Robért W.
(Seller) Ploase indleste it P
July 13, 2005
Date Signature Consolidated R orporation
{Seller) Please indicate if Power of mey or Attorney in Fact
1647 - Seller’s Remdency Certification/Exemption . Powered by Printed by ALL-STATE LEGAL®
GIT/REP-3 - HotDocs® A Divislon of ALL-STATE International, Ine,
C : . wwwaslegalecam 8002220510 Pagel

Rev.1/04 P05 .
- w1 BKFOZELS | PGROOZII2




by its Director-Real Estate duly authorized thereunto and has caused its corporate seal to be hereunto
affixed and attested by its Corporate Secretary, the day and yearfirst ahdve written,

SEALED and . CONSDLlDATED RAtL CORPORATION
DELIVERED in the
presence of us:
e 7 W Ryan {a
ALIL /_? vTred D:rector-Real Estat
ATTEST:
Mot 4. W et Y 2952@9%
CAtot A “Toriei Jongthan M. Broder

Cgiporate Secretary

"COMMONWEALTH OF PENNSYLVANIA }

. . 188
COUNTY OF Sb&b@u}_\& — )

BE IT REMEMBERED, that on this _\3X™ _ day of July in the year Two Thousand Five (2005),

before me, the subscriber, a Notary Public for the Commonwealth and County aforesaid, personally

appeared Robert W. Ryan, Director-Real Estate of CONSOLIDATED RAIL CORPORATION, the

corporate Grantor named in the within instrument, who | am satisfied is the person who has signed the

within Instrument on behalf of sald Corporation; and | having first made known to him the contents .
theredf, he did acknowledge that he signed, sealed and delivared the same as such officer aforesald;

-that the foregoing Instrument is the voluntary act and deed of said Corporation, made by virlue of

authority from its Board of Directors; and that the full and actual consideration paid or to be pald for the

fransfer of fitie to realty evidenced by the within Instrument as such consideration is THREE

HUNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE Dollars ($333,333).

_Nogry Publi§ . ‘
_ COMMONWEALTH OF PENNSYLVANIA - feoan § RETUar VL

NOTAR[AL SEAL . - s
JENNIFER A. BURTULATO, Notary Public Acampe 3 DIMOn
oNz UmMdIasing  PUAZAR

' Cly of Philadelphia, Phila. Counly
S : MyCommissIonExp:resOcioberHi’ﬂD& ek xS ACKS NS 87608(
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Considerntion & $333333.00 FExenst Codss S

County Ehoba "ﬂﬁ.P.H.R.F Tutﬁl
3332.83 £33.42 275.35 i974.30
Ganernl Public Extsg_‘.' 1% Tax

e 72931-b

g

‘. | , :
THIS DEED, made the l?f.f day of July, in the year of our Lord Two Thousand Five

aink

BETWEEN CONSOLIDATED RAIL CORPORATION, a Corporation of the Coammonwealth of
nsylvania, having an office at Two Commerce Square, 2001 Markét Street, 8™ Floor, Philadeiphia,
nnsylvania, 19103, hereinafter referred fo as the Grantor, and 317 JERSEY. AVENUE, LL.C, a
mited Liability Company of the State of NMew Jersey, having.a mailing address in care of Carmine R.
mpi, Esq., One University Plaza, Suite 404, Hackensack, NJ 07601 , hereinafter referred to as the
antee.

£R

4

0771872005 09:1524
BARBARA A. DONMELLY
6> E;UﬁSBH COUNTY
=& 3 EI
Z

000011605
RECEIVED
ﬁHD
RDED.

Q WITNESSETH, that the said Grantor, for and in consideration of the sum of THREE
NDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE DOLLARS ($333,333)

awful money of the United States of America, unio it well and truly paid by the sald Grantes, at or

. before the sealing and delivery of these presents, the receipt whereof is hereby acknowiedged, Grantor
does by these presents, remise, release and forever quitclaim unto the said Grantee, the heirs or

successors and assigns of the sald Grantee, afl right, titte and Interest of the said Grantor of, in and to

the Premises as more particuarly described on Exhibit ‘A’ pages 1 of 3 through 3 of 3, appended

hereto and made a part hereof,

EXCEPTING AND RESERVING, thereout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, assignable and unrestricted easements and rights for any and all
existing sewer, gas and water lines, poles, pipes, wires, cables, power, signal and communication
lines, fiber optic lines, telecornmunication fines and ali their appurtenances, hereinafter referred to as
*facilities’, located in, on, under, over, above, beneath the surface, across or through the Premises;
and together with the right to use, maintain, repalr, replace,. renew, rehabiltate and remove said
faciitties and their appurtenances.

UNDER and SUBJECT, howsyer, to (1) whatever rights the public may have to the use of any
roads, alleys, bridges or streets crossing the Premises, (2) any streams, rivers, creeks and water ways
passing under, across or through the Premises, and (3) any easements or agreements of record or
otherwise affecting the Premises, and to the state of facts which a personal inspection or accurate
survey would disclose, and o any pipes, wires, poles, cables, culverls, drainage courses or systems
and thelr appurtenances now existing and remaining In, on,-inder, over, across and through the
Premises, together with the right to maintain, repalr, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor, and Is acceptéd by Grantee,

subject to the covenants set forth below, which shall be deemed part of the consideration’ of this
conveyance and which shall run with the land and be binding upon, and inure to the benefit of, the -

respective heirs, legal representalives, successors and assigns of Grantor and Grantee. Grantee
hereby knowingly, willingly, and voluntarily waives the benefit of any rule, law, custom, or statute of the
State of New Jersey now or hereafter in farce with respedt to the covenants set forth below:

TAX HEFERENCE: & CSHR THIS INSTRUMENT PREPARED BY:
Block 317.5, Lot 50-A. 4T . PRobertW.Ryan .
. \\‘é} Ni "~ Consolidated Rall Corporation
St 2001 Market Street — 8" Floor
\;\\jf:v‘ oo - Philadelphia, PA 19103
& . S
&
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{1) Grantor shall neither be liable or obligated to construgt or maintain any fence or similar
structure between the Premises and adjoining land of Grantor nor shall Grantor be liable or obligated to
pay for any part of the cost or expense of constructing or maintaining any fence or similar structure,
and Grantee hereby forever releases Grantor from any loss or damage, direct or consequential, that
may be caused by or arise from the lack or failure to maintain any such fence or similar structure.

{2.) Grantee hereby forever releases Grantor from all Itabimy for any !oss or damage, direct or
consequential, to the Premises and to any buildings or improvéménts now or hereafter erected thereon
and fo the contents thereof, which may be caused by or arise from the normal operation, maintenancs,
repair, or renewal of Grantor's railroad, or which may be caused by or arise from vibration resulting
from the normal operation, maintenance, repair or renewal thereof,

(3) A, Allocation of Specific Obligations to Remediate,

The pariies shall, as between themselves, allocate obligations pertaining to any Hemediation with
respect to the Premises in accordance wnih this Section, without regard to considerations of fault,
failure or negligence,

(i} Grantee shall be responsible after the date of this Deed for any Remediation arising from
the existence or presence of any contamination in, on or about the Premises, including without
fimitation, any Hazardous Substances, except as specifically provided otherwise In Subsection Ai)
below.

{iiy Grantor shall be responsible for Remediation of Hazardous Substances in, on or about the
Premises, provided that such Hazardous Substances: (1) resulted from a condition created by Grantor
during the time the Premises was owned by Grantor; and {2) are a violation of applicable environmental
laws or regulations in effect and as interpreted on the date of this Deed. Notwithstanding the aforesaid,
Grantor shall not be liable for any Remediation resulting from any condition: (a) that Grantee had
knowledge of or reasonable basis to suspect as of the date of this Deed; or {b) that Grantee could have
discovared its presence upon the Premises by a duly diligetit examination of the Premises or public
records related thereto; or (o} which Grantea has failed to immediately notify Grantor of as provided for
below. Grantor's lability for any Remediation for which it is otherwise responsible hereunder shall be
no greater than that resulling from the condition of the Premises existing as of the date of this Deed
regardiess of any increase in Remediation costs or liability created by or resulting from events
occurring after the date of this Deed, inciuding the passage of time.

- {fii) If at any time after tha date of this Deed, any Hazardous Substances are discovered which
are or may be the respansibility of Grantor to Remediate pursuani to Subsection A(ii} above, then
Grantee shall immediately nofify Grantor of such Hazardous Substances, and Grantor shall have the
opporitinity and right to investigate, deterrmine Iis responsibility. therefor, determine in connection with
appropriate governmental or regulatory bodies the appropriate response or remedy for such Hazardous
Substances and Remediate, with its own forces or coniractors-and at its own expense, such Hazardous
Substances to the satisfaction of appropriate regulatory bodies .or to the additional extent deemed
appropriate by Grantor. Grantor shafl only be obligated to Remediate such Hazardous Substances to
the extent that would be required for the now existing or most recent use of the Premises by Grantor,
regardless of the current or proposed use of the Premises by Grantee. Grantee shalt grant such rights
of entry or other rights to Grantor, upon reasonable terms and without compensation, as may be
necessary to allow Grantor o perform the inspections, remediation or other actions necessary to
comply with this Subsection. In the event of a dispute conceming Grantor's responsibility for any
Remediation hereunder, the parties shall cooperate to resolve such dispute as quickly as possible, and
Graniee, unless requirad by valid judicial or regulatory order 1o take immediate action to Remediate a
specific condition, shall, during-the resolution of such dispule, take no actions inconsistent with
Grantor's right to seek a determination from the appropriate regulatory or judicial body of the remedy
required by law and to Remediate the Hazardous Substances with its own forces or contractors.
Grantor shall not be liable to Grantee for any damages, costs or-expenses incurred as a result of such
Remediation, except that if Grantee is required by valid judicial or administrative order as provided

000076 BK?Q?’_&:!.S - PEROO31L7




"above o take Immediate action to Remediate any Hazardous Substances which &re later determined
to be the responsibility of Grantor pursuant fo this Subsection, Grantee shall be able to recover its
actual and reasonable costs from Grantor. B

B. Definition of "Hazardous Substance(s)*, "Hazardous Substanc'e(s)", as used in this Deed,

shall mean any material or substance that is defined or classified as a “hazardous substance” pursuant
to Section 101 of the Comprehensive Envitonmental Responseé, Compensation and Liability Act (42
U.S.C. §9501(14)) or Section 311 of the Federal Water Pollution Control Act (33 U.S.C. §1321); a
*hazardous waste” pursuant to Section 1004 or 3001 of the Resource Conservation and Recovery Act
{42 U.8.C. §§6903, 6921); a toxic poliutant under Section-.GO?(a)(?’) of the Federal Water Pollution
Control Act (33 U.S.C. §1317(a)(1)); a “hazardous air pollutant” under Section 112 of the Clean Alr Act
{42 U.S.C. §7412); or a *hazardous material” under the Hazardous Materials Transportation Uniform
Safety Act of 1990 (49 U.S.C. App. §1802(4)).

C. Definition of “Bemediate” and “Remediation”. “Remediate” or “Remediation”, as used in
this Deed, shall mean, any reasonable investigation and the formulation and implementation of any
remedial action, containment, cleanup, response, treatment, removal, mitlgation, abatement,
ehmmaﬂon or control of any contamination. :

D. indemnity, The parly made responsible by this Section for any Remediation shall: (1)
satisly said obligations; and (2) indemnify, defend and hold the other party (and ite directors, officers,
employees and agents) harmless from and against any claims, liabilities, judgments, settlements, costs
and expenses (including without limitation, reasonable attorneys fees) arising out of or in connection
with said Remediation. .

. E. Belease., As a material part of the consideration to Grantor for the conveyance of the
Premises, Grantee hereby expressly and irrevocably releases and forever discharges, and by these
presents does, for Hs successors and assigns, release and forever discharge Grantor (including,
withoul fimitation, its directors, officers, employaes, and agenis) from .any and all actions, suits,
controversies, damages {(compensatory, punitive or consequential), judgments, claims and demands
whatsoever, in law, or in equity, which Grantee ever had, now has, or which it or its successors and
assigns hereafter can, shall or may have against Grantor, arising out of or in connection with the
presence of any coniamination. on the Premises, including without fimitation, any Hazardous
Substances, except 1o the extent Grantor fails to cormply with its obligations set forth in Subsection A{fi)
above, or Grantee Is entifled to recover the cost of any Remediation pursuant to Subsection Alfii).
Grantee shall indemnify, defend and hold Grantor harmless -from and against any and all claims,
" liabilities, judgments, seftlements, costs and expenses (including without limitation, reasonable

-attomeys’ fees) arising out of or in connection with Grantee's prosecution of any of its legal remedies’

“against any third party who might have concurring or joint liabllity for matters for which Grantee has

‘released Grantor pursuant to this Subsection. Each party expressly waives, lo the extent it lawiully
. may do so: (i) the benefits of any statute that would relieve it of any obligations that it has assumed

-under this Section, and (i) any defense predicated on alleged misrepresentations of fact or the
" nondisclosure of any fact.

{4.) © Should a claim adverse to the litle hereby quitclaimed be asserted and/or proved, no recourse
shall be had against the Grantor herein,

EXCEPTING AND RESERVING, thereout and therefrom and unfo the sald Grantor,
permanent, perpetual, exclusive, unrestricted and assignable easements and rights for any and all
existing signboards and their appurtenances located on the Premises; together with the necessary;
easements and rights for any necessary electric service lines and their appurtenances needed for
luminating said signboards; and together with rights and easements to construct, use, maintain,
modify, enlarge, repair, renew, replace, rehabilitate and remove said signboards; and together with the

right of immediate and unimpeded ingress and egress on, over, across, and through the Premises for
BKz:DO7415 PGEOOILE
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‘the purbosas aforesaid; and further together with the exc!usi;le fight to sell and assign such rights and
to retain any and all revenues, income, charges, considerations and fess derived therefrom.

TOGETHER with all and singular the tenements, hereditaments and appurienances thereunto
belonging, or in any wise appertaining and the reversion and reversions, remainder and remainders,
rents, issues and profits thereof; and all the estate, right, title, interest, property, claim and demand
whatsoaver of i, the sald Grantor as well at law as in'equity or otherwise howsoever of, in and to the
same and every part thereof, UNDER and SUBJECT and EXCEPTING AND RESERVING as
aforesaid.

* TO HAVE AND TO HOLD, all and singular the. said Premises, together with the
appurtenances, unto the Grantee, the helrs or successors and assigns of the Grantee, forever, UNDER
and SUBJECT and provided as aforesaid,

THE words "Grantor* and "Grantee® used herein shall bé construed as if they read "Grantors®
and "Grantees”, respectively, whenever the sense of this instrument so requires and whether singular
- or plural, such words shall be deemed to include at all fimesand in all cases the hetrs, legal
representatives or successors and assigns of the Grantor and Grantee.

IN WITNESS WHEREOF, the Grantor has caused t@'@geggg% be signed n i its cr:aume and behalf
’ . ’ T ) ' = : 31 2P o
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: EXHIBITA:
CASE NO. 72931-D -

ALL THAT CERTAIN piece or parcel of land of-the Grantor, together with all of
the improvements thereon, being a portion of the.line of railroad known as the
Penn Central Harsimus Branch and identified as Line Code 1420, situate in the
City of Jersey City, County of Hudson and State of New Jersey, said parcel being
identified as Block 317.5, Lot 50A, and which is bounded and described in
accordance with a Plat of Survey, identified as Project No. 0303332, dated
December 29, 2004 and revised through February 23, 2005, prepared by Glen J.
Lioyd, Professional Land Surveyor, New Jersey License No, GS37598, attached
‘hersto and made a part hereof, as follows. '

BEING a part or portion of the same premises which Fairfax Leary, as Trustee of
the Property of the United New Jersey Railroad and Canal Company, Debtor, by
Conveyance Document No. UNJ-CRC-RP-4, dated March 31, 1976 and
recorded on October 10, 1979 in the Recorder's Office of Hudson County, New
Jersey, in Liber 3286 at page 757&c.; and also Filed and Recorded in the
Recorder's Office of the Secretary of State for the State of New Jersey on
October 12, 1978, granted and conveyed unto Consolidated Rail Corporation. -

- EXHIBIT“A", pag%15939;515 PGIONSI20 .
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b \ SCHOOR DEPALMA
Englrigers-and Conuifcints

February 23,2005 " . Project No, 030333202
I EGAL DESCRIPTION. . . .
LOT 50A, BLOCK 3175 - 55
CITY OF JERSEY CITY “ ﬁfé@%‘“

HUDSON COUNTY, NEW JERSEY .

A parcel of land described herein, known and designated as Lot 50, Block 31485° City of Jersey
City, Hudson County, New Jersey, as shown on a certain map entitled, "Boundary Survey, Lot M

- - Block 212, Lot 50A - Block 247, Lot 50A - Block 280, Lot S0A - Block 317.5, Lot 50A -

Block 354.1, Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block 446," prepared by
Schoor DePalma, dated December 29, 2004 and revised to February 73, 2005, and being more
particularly described as follows: ,

Begixming at the point of interscction of the westerly sideline of Jersey Avenue (80 foot wide

right-of-way) and the southerly sideline of Sixth Street (60 foot wide nght-of—way) and running;
thence, g

1. Along said westerly sideline of Jersey Avenue, soutﬁ 06 degrees 22 minutes 03 seconds

west, 100.00 feet to the centerline of a 10 foot wide alley; thence,

2. Along said centerline, north 83 degrees 44 minutes 57 seconds west, 401.30 feet to the
easterly sideline of Coles Street (60 foot wide right-of-way); thence,

3. Along said easterly sideline of Coles Street, north 06 degrees 22 minutes 03 seconds east,
100.00 feet to a point of intersection with the aforemenuoned southerly sideline of Slxth
Street; thence,

4, Along said southerly sideline of Sixth Street, south 83 degrees 44 minutes 57 seconds
east, 401.30 feet to the point or place of begmmng

Confaining 40,130 square feet more or less / 0.921 acres of land more or less as described herein,

OWC' :
\:it H - '

Subject to all emst.mg casements, rights-of-way and reservau

Glen ¥ 1169, yi.s et
N.J. Profesamnal Land Sk feyor

New J, .-ersay hcense No ‘C‘~$’37598

m\project200N030333202\mAbsNot S0a, block 317.5.doc S
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Your bottom line resulls partner. ®
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- S GIT/REP-8
SN (11-04)
State of New Jersey

Seller’s Reginency (F,Tzrhftratmnﬁﬁawmptmn

(C.65, P.L. 2004)

{Please Print or Type)

SELLER(S) INFORMATION (See Instructmns, page 2):
Name(s) Consolidated Rail Corporation

Current Residert Address 405 Division Street, Suite 215

. City, Town, Post Office Elizabeth : ‘Sfaa{;g NJ _ ZipCode 07201
PROPERTY INFORMATION (Brief Property Description): : .

Block(s) 317.8 Lot(s) 50 A - Qualifier

Street Address Jersey Avenue and Sixth Street ' ’

City, Town, Post Office Jersay City State_ NJ  ZipCode 07302
Seller’s Percentage of Ownership 100% Consideration $333,333:00 cxo;:ing Date 713005

SELLER ASSURANCES (Check the Appropriate Box):

1. B I am a resident taxpayer of the State of New Jersey pursuant to N.J.8.A. 54A:1-1 et seq. and willfile a
resident gross income tax return and pay any applicable taxes on any gain or income from the disposition of
this property.

2. O The real property being sold or transferred is used exclusively as my prmcipal residence within the meaning

' of section 121 of the Federal Internal Revenue Code of 1986, 26 U.8.C. 5. 121

3 O I am a mortgagor conveying the mortgaged property to 2 mortgagee in foreclosure or in a transfer in leu of
foreclostire with no additional consideration.

4 O Seller, transferor or transferee is an agency or authority of the United States of Ameriea, an agency or
authority of the State of Now Jersay, the Federal National Mortgage Assoclation, the Federal Home Loan
Mortgage Corporation, the Government National Mortgage Aasomation, ot a private merfgage insurance

. company.
B. Seller is not individual, estate or tmst and as such not required to make an estimated payment pursaant to
N.J8.A54A:1-1 et geq.

6. [J The total congideration for the properl:yis $1,000 or less and ag such, the seller {8 not required to make an’
estimated payment pursuant to N.J.S.A, 54A:5-1-1 et seq.

7. O The gain from the sale will not be recognized for Federal income tax purposes under T.R.C. Section 721,
1031, 1033 or is a cemetery plot. (CIRCLE THE APPLICABLE SECTION.) ¥f such section does not
ultimately apply to this transaction, the geller aclmowledges the obligation to file & New Jersey income tax
return for the year of the sale,

- -SELLER(S) DECLARATION: '

The undersigned understands that this declaration and its contents may he d:sclosed or provided to the New Jersey Division

of Taxation and that any false statement contained hereln could be punished by fine, imprisonment, or both, T furthermore

dectare that I have examined this deelaration and, to the hest of mimzled and bellef, it is true, correct and complete,

July 13, 2005 pa ™

Date Signature Robert 8 Ryan, bireqtof Real Estate
{Seler) Please indicate if Power of ftaxpey of Attorney in Fact

July 13, 2005 ’
Date Signature Consolidifed Ralf Co l#énon
(Seller) Pleasa Indicate if Power of Atbo Attorney in Fact
1647 - Seller's Res:dency Cerbﬁcatxon/Exemptlon Powered b Printed by ALL-STATE LEGAL®
GIT/REP-3 . HotDocE”K % o*?e.zmyimon PAGIE DT R R pational, Tne,

Rev.13/04 PI/0O5 wwwaslegal.com 800.222 0510 Pagel
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by iis Director-Real Estate duly authorized thereunto and has cagsed its corporate seal to be hersunio
affixed and attested by its Corporate Secretary, the day and year first above written,

SEALED and CONSOLIDATED RAIL CORPORATION
DELIVERED in the By: ,
presence of us: %
L AT FeTr e Robéft W. Ryan L 771 -
Director-Real Estate./ | / -
ATTEST: '

Cagor ? LT T i

COMMONWEALTH OF PENNSYLVANIA )
: 88

COUNTY OF AVsbehd6- )

BE IT REMEMBERED, that on this Sﬁé‘\ day of July in the year Two Thousand Five (2005},
before me, the subscriber, a Notary Public for the Commonwealth and County aforesaid, personally
appeared Robert W. Ryan, Director-Real Estate of CONSOLIDATED RAIL CORPORATION, the
corporate Grantor named in the within Instrument, who | am satisfied is the person who has signed the
within Instrument on behalf of seid Corporation; and 1 having first made known fo him the contenis
thersof, he did acknowledge that he signed, sealed and delivered the same as such officer aforesaid;
that the foregoing Instrument is the voluntary act and deed of said Corporation, made by vidue of
authority from its Board of Directors; and that the full and actuaf consideration paid or to be paid for the
transfer of title to realty evidenced by the within Instrument as such consideration is THREE
HUNDRED THIRTY THREE THOUSAND THREE HUNDRED THlHTY THREE Doliars {$333,333).

Notagk Public ‘ - .
COMMONWEALTH OF PENNSYLVANIA O o ¢ germns
. : NOTARIAL SEAL e B DERARARL
' Lo JENNIFER A. BURTULATO, Notery Peblic - frio
My Commisslon Expares Odober 1, . Csnes BT ST6e

BEEOZ615 PGEOOS24
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Cnnsrderntmn H $333333 03 Exmist Coda® 8

County Stghe . HN.P.M.R.F Tobgl
333,83 833,40 275,55 197630
geggml ~Rui{1,ic Extra 1% Tax

DDNHELLT
DEEDSDE
2

PARBARA A.
e
TER
Gheeirk

& THIS DEED, made the Ji_ day of July, in the year of our Lord Two Thousand Flve
5), . . .

BETWEEN CONSOLIDATED RAIL CORPORATION, a Corporatmn of the Commonwealth of
sylvania, having an office at Two Commerce Square, 2001 Market Street, 8™ Floor, Philadelphia,
nnsylvania, 19103, hereinafter referred to as the Grantor, and 354 COLE ST REET, L.L.C., a Limited
Lizbility Company of the State of New Jersey, having a mailing address in care of Carmine R. Alampi,
Esq., One University Plaza, Suite 404, Hackensack, NJ 07601 , hereinafter referred to as the Grantee,

$7/18/2005 973514

I5e

- '
= o .
EQ Buw WITNESSETH, that the said Grantor, for and in consideration “of the sum oi THREE
2 [ BERDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE DOLLARS ($333,333)
‘ééf#!ui money of the United States of America, unto it well and truly paid by the said Grantee, at or
betore the sealing and delivery of these presents, the receipt whereof is hereby acknowledged, Grantor

does by these presents, remise, release and forever quitclaim unto the said Grantes, the heirs or

successors and assigns of the said Graniee, alfl right, title and inierest of the sald Grantor of, inand o -

the Premises as more panticuiatly described on Exhibit ‘A', pages 1 of 3 through 3 of 3, appended
hereto and made a part hereof,

EXCEPTING AND BESERVING, thereout and therefrom and unto the sald Granfor,
permanent, perpetual, exclusive, assignable and unrestricted easements and rights for any and all
existing sewer, gas and water lines, poles, pipes, wires, cables, power, signal and communication
lines, fiber optic lines, telecommunication lines and all their eppurtenances, hereinafter referred to as

*facilities”, located in, on, under, over, above, beneath the 'surface, across or through the Premises;

and together with the right to use, maintain, repair, reptace renew, rehabilitale and remove said
facilities and their- appurtenances

UNDER and SUBJECT, however, to (1) whatever nghts the pubirc may have to the use of any
roads, aileys, bridges or streets crossing the Premises, (2) any streams, rivers, creeks and water ways
passing under, across or through the Premises, and (3) any easements or agreements of record or
otherwise affecting the Premises, and to the state of facts which 2 personal Inspection or accurate
survey would disclose, and to any pipes, wires, poles, cables, culverts, drainage courses or systems
and thelr appurtenances now existing and remaining in, on, under, over, across and through the
Premises, together with the right to maintain, repair, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor, and is accepted by Grantes,
subject to the covenants set forth below, which shall be deemed part of the consideration of this
conveyance and which shall run with the land and be binding upon, and inute to the benefit of, the
respective heirs, legal representatives, successors and assigns of Grantor and Grantee. Grantee
hereby knowingly, willingly, and voluntarily waives the benefit of any nule, law, custom, or statute of the
State of New Jersey now or hereafter in force with respect to the covenants set forth below:

bt~

TAX REFERENGE: B . THIS INSTRUMENT PREPARED BY: -
Biock 354.1, Lot 50-A ' RobertW. Ryan o %m\ N
o S Consolidated Raif Corporation . g™ ‘;W%
2001 Maiket Street ~ 8" Floor ‘\@K ‘3\ B
Philadelphla, PA 19103 %%‘5
raaleed L
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{1.) Grantor shall neither be liable or obligated to construct or maintain any fence or similar
structure between the Premises and adjoining land of Grantor nor shall Grantor be liable or obligated to
pay for any pari of the cost or expense of constructing or maintaining any fence or similar structure,
and Grantee hereby forever releases Grantor from any loss or damage, direct or consequential, that
may be caused by or arise from the lack or failure to maintain any such fence or similar structure,

(2.)  Grantee hereby forever releases Grantor from all liability for any loss or damage, direct or
consequential, to the Premises and to any buildings or improvements how or hareafter erected thereon
and to the contents thereof, which may be caused by or arlse from the normal operation, maintenance,
repair, or renewal of Grantor's railroad, or which may be caused by or arlse from vibration rasultmg
from the normal operation, maintenance, repair or renewal ihereof

(3.) A Allocation of Specific Obligations to Remediate,

The parties shall, as between themselves, allocate obligations pertaining to any Remediation with
respect 1o the Premises in accordance with this Section, without. regard to considerations of fault,
failure or negligence. _

(i) Grantee shall be responsible after the date of this Deed for any Remediation arising from
the existence or presence of any contamination in, on or about the Premises, including without
{imitation, any Hazardous Substances, except as specsflc.a!{y prov:ded otherwise in Subsection A(i)
below.

{i Grantor shali be responsible for Remediation of Hazardo'us Substances in, on or about the
Premises, provided that such Hazardous Substances: (1) resulted from a condition created by Grantor
during the time the Premises was owned by Grantor; and {2} are a violation of applicable environmental

" laws or regulations in effect and as interpreted on the date of this Deed. Notwithstanding the aforesaid,

Grantor shall not be liable for any Remeadiation resulting from any condition: (a) that Grantee had
knowledge of or reasonable basis to suspect as of the date-of this Deed; or (b} that Grantse could have

" discovered its presence upon the Premises by a duly diligent examination of the Premises or public

records related thereto; or (¢} which Grantee has failed to immediately noiify Grantor of as provided for
below. Grantor's liability for any Retmediation for which it is otherwise responsible hereunder shall be
no greater than that resulting from the condition of the Premises exisfing as of the date of this Deed
regardless of any increase in Remediation costs or liability created by or resulting from evenis
occurring after the date of this Deed, including the passage of time. .

(i) If at any time atfter the date of this Deed, any Hazardous Substances are discovered which
are or may be the responsibility of Grantor to Remediate pursuant to Subsection A(ii) above, then
Grantee shall immediately notify Grantor of such Hazardous Substances, and Grantor shall have the
opportunity and right to investigate, determine Rs responsibility therefor, determine in connection with
appropriate governmental or regulatory bodies the appropriate response or remedy for such Hazardous
Substances and Remediate, with #ts own forces or contractors and at #ts own expense, such Hazardous
Substances o the satisfaction of appropriate regulatory bodies or to the additional extent deemed
appropriate by Grantor. Grantor shall only be obligated to Remediate such Hazardous Substances to
the extent that would be requirad for the now sxisting or most recent use of tha Premises by Grantor,
regardless of the curtent or proposed use of the Premises by Grantee. Grantee shall grant such rights
of entry or other rights to Grantor, upen teasonsble terms and without compensation, as may be
necessary to allow Grantor fo perform the inspections, remediation. or other actions necessary to
comply with this Subsection. In the event of a dispute conceming Grantor’s responsibility for any
Remediation hereundet, the patties shall coopserate to resclve such dispute as quickly as possible, and
Grantes, unless required by valid Judicial or regulatory order to take immediate action to Remediate a
specific condition, shall, during the resolution of such dispute, take no actions inconsistent with
Grantor’s righl to seek a determinatlon from the appropriate regulatory or judicial body of the remedy
required by law and to Remediate the Hazardous Substances with itls own forces or gontractors.

-Grantor shali not be liable to Grantee for any damages, costs or expenses incuired as a result of such

Remediation, except that if Grantee is required by valid judicial or ‘administrative order as provided
above o take immediate action to Remediate any Haza@BddseIDb2tandd= which Gerl 0T Oiined

pcIof
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to be the responsibifity of Grantor pursuant to this Subsection, Grantee shall be able to recaver its
actual and reasonable costs from Grantor. '

B. Definifion of "Hazardous Substance(s}", "Hazardous Substance(s)", as used in this Deed,
shall mean any material or substance that is defined or classitied as a “hazardous substance” pursuant
to Section 101 of the Comprehensive Environmental Response, Compensation and Liabiiity Act (42
U.S.C. §9601(14)) or Section 311 of the Faderal Water Poliution Confrol Act (33 U.S.C. §1321); a
*hazardous waste” pursuant to Saction 1004 or 3001 of the Resource Conservation and Recovery Act
{42 U.8.C. §§6903, 6921); a foxic poliutant under Section 307(a)(1) of the Federal Water Pollution
Control Act (33 U.5.C. §1317(a}(1)); a *hazardous air pollutant” under Section 112 of the Clean Air Act -
{42 U.S.C. §7412); or a “hazardous material’ under the Hazardous Materials Transportation Uniform
Safety Act of 1890 (49 U.S.C. App. §1802(4)). ,

Definition of “Remediate” and “Remediation®, “Hemediate or “Hemed:ahon as used In
thls Deed shall mean, any reasonable investigation and the formulation and lmplementauon of any
remedial aclion, conlainment, ctleanup, responss, treatment, removal, mitigation, abatement,
elimination or control of any contamination. : :

D. Indsmmnily. The parly made responsible by this Section for any Remediation shall: (1)
salisfy said obligations; and (2) indemnify, defend and hold thé other party {and iis direciors, officers,
employees and agents) harmiess from and against any claims, liabilities, judgments, settlements, costs
and expenses {including without Iimitation, reasonable attomeys fees) arising out of or in connection
with said Remediation.

E. Release. As a material part of the consideration to Grantor. for the conveyance of the
Premises, Grantee hereby expressly and irrevocably releases and forever discharges, and by these
presents does, for its successors and assigns, release and foréver discharge Grantor (including,
without limitation, its directors, officers, employzes, and agents) from any and alf actions, suits,
controversies, damages (compensatory, punitive or consequential), Judgments, claims and demands
whatsoever, in law, or in equity, which Grantee ever had, now has, or which it or its successors and
assigns hereafter can, shall or may have against Grantor, arising out of or in connection with the
presence of any contamination on the Premises, including -without limitation, any Hazardous
Substances, except o the extent Grantor fails to comply with its obligations set forth in Subsection A{ji)

-above, or Grantee is entitied to recover the cost of any Remediation pursuant to Subsection A(i).
Grantes shall indemnify, defend and hold Grantor harmless from and against any and all claims,
liabilities, judgments, sefflements, costs and expenses (inciuding without limitation, reasonable
attorneys' fees) arising out of or in connection with Grantee's prosecution of any of its legal remedies

- against any third party who might have concurring or joint fiability for matters for which Grantee has
released Grantor pursuant to this Subsection. Each parly expressly waives, to the extent it lawfully
may do so: (i} the benefits of any statute that would relieve i of any obligations that it has assumed
under this Section, and (i) any defense predicated on alleged mlsrepresentahons of fact or the
nondisclostire of any fact,

{4}  Should a claim adverse fo the title hereby quftclalmed be assened and/or proved, no recourse
shall be had against the Granlor herein,

EXCEPTING AND RESERVING, thereout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, unrestricted and assignable easements and rights for any and all
existing signboards and their appurtenances located on the Premises; together with the necessary;

“gasements and dghts for any necessary glectric service lines and thefr appurienances needed for
_ iluminating said signboards; and together with rights and easements 1o construct, use, maintain,
modify, enlarge, repair, renew, replace, rehabilitate and remove said- signboards; and together with the
right of immediate and unimpeded ingress and egress on, over, across, and through the Premises for
the purposes aforesalid; and further together with the exclusrve n ht to sell and assign such nahts and
to retain any and all revenues, income, charges, considefgttérf nvecﬁlﬁreffal’ﬁ'
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TOGETHER with alf and singular the tenements, hereditaments and appurtenances thereunto
belongmg, or in any wise appertaining and the reversion and reversions, remainder and remaindets,
rents, issues and profits thereof; and all the estats, right, tifle, interest, property, claim and demand
whatsoever of it, the said Grantor as well at law as in equity or othérwise howsoever of, in and to the
same and every part thereof UNDER and SUBJECT and EXCEPTING AND RESERVING as
aforesaid. . i

TO HAVE AND TO HOLD, all and singular the -said Premises, ltogether with the
appurtenances, unto the Granteg, the heirs or successors and assigns of the Graniee, forever, UNDER
and SUBJECT and provided as aforesald. .

THE words "Grantor* and “Grantea” used hereln shall be construed as if they read “Grantors*
and "Grantees”, respectively, whenever the sense of this instrument so requires and whether singular
or plural, such words shall be deemed to include at all times and in all cases the helrs, legal
representatives or successors and assigns of the Grantor and Grantes.

IN WITNESS WHEREOF, the Grantor has caused this lndeqfu'ré' to'be signed in its hame and behalf

| BKFO7&1L5  PGs0O3IL0
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) EXHIBIT A
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CASENO.72931-E cymsi® P

ALL THAT CERTAIN piece or-parcel of land of the Grantor together with all of
the improvements thereon, being a portion of the line of railroad known as the
Penn Central Harsimus Branch and identified as Line Code 1420, situate in the
City of Jersey City, County of Hudson and State of New Jersey, said parcel being
identified as Block 354.1, Lot 50A, and which is bounded and described in
accordance with a Plat of Sutvay, identified as Project No. 0303332, dated
December 29, 2004 and revised through February 23; 2005, prepared by Glen J.

Lloyd, Professional Land Surveyor, New Jersey License No G837598, aitached -

hereto and made a part hereof, as follows.

BEING a part or portion of the same premises which Faitfax Leary, as Trustee of
the Property of the United New Jersey Railroad and Canal Company, Debtor, by
Conveyance Document No. UNJ-CRC-RP-4, dated March 31, 1976 and
recorded on October 10, 1979 in the Recorder's Office of Hudson County, New

“Jersey, in Liber 3286 at page 757&c.; and also Filed and Recorded in the

Recorder's Office of the Secrstary of State for the. State of New Jersey on
October 12, 1978, granted and conveyed unto Consolidated Rail Corporatian.

EXHIBIT “A”, Page 1 0f3
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. SCHQOR DEPALMA.

Englficers and Gorsuliants
. A _ i
' TFebrary 23,2005 - | " Project No, 030333202 |
LEGAL DESCRIPTION . |
LOT 50A, BLOCK 3541
CITY OF JBRSEY CITY . ° ~ ) COPY OF THIS BEED

' HAS BEEN SENT TO ASSESSOR'S OFFICE _
HUDSON COUNTY, NEW IERSBY |

A parcel of land described herein, known and desxgnated as Lot 504, Block 354.1, City of Jersey
City, Hudson County, New JYersey, as shown on a certain map entitled, “Boundary Survey, Lot M
- Block 212, Lot 50A - Block 247, Lot 50A - Block 280, Lot 50A - Block 317.5, Lot 50A -
Block 354.1, Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block 446," prepared by
Schoor DePalma, dated December 29, 2004 and revised to February 23, 2005, and bemg more
particnlarly described as foﬂows

Beginning at the point of intersection of the westerly sideline of Coles Street (60 foot wide right-
- of-way) and the southerly sideline of Sixth Street (60 foot w1de right-of-way) and ranning;
thence,

1. Along said westerly sideline of Coles Street, south 06 degrees 22 minutes 03 seconds
. west, 100.00 feet to the centerline of a 10 foot wide alicy; thenee,

i 2. Along said centerline, north 33 degrees 44 minutes 57 séconds west, 400.61 feet to the
easterly sideline of Monmouth Street (60 foot wide right-of-way); thence,

3. Along said easterly sideline of Monmouth Street, north 06 degrees 22 minutes 03 seconds
east, 100.00 feet to a point of intersection with the aforamcntloned southerly sideline of
Sixth Street; thence,

4. Along said southerly sideline of Sixth Street, south 83 dcgrees 44 minufes 57 seconds
“east, 400.61 feet to the point or place of beginning,

Containing 40,061 square feet more or less / 0.920 acres of land more or less as described herein.

Subject to all existing easements, rights-of-way and reservations of record.

L
Claf

Glen 7. mg i Ms X
NJ. Professmnal L4nd Surveyor

: New Jcrséy Lwensa \To GS~37398
ni\praject2003030333 0L mikbsilot 50a, block 354.Ldos

Your bottom line results pariner.®

20Wotawtew Boulevard, PO Box 5245, Purs}pﬂanv NJO7054-6245 Teb: 973.299 T70 Fax: 973.334.5588
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GIT/REP-8
(11-04)

State of New Jersey
Seller's Kegihency @Izrﬂﬁmhnn/ﬁxempimn

(C.55, P.L. 2004)

{Please Print or Type)

SELLER(S) INFORMATION (See Instructions, page 2)
Name(s) Consolidated Rail Corporation

Current Resident Address 405 Division Street, Suite 215

City, 'Town, Post Office Efizabeth ' State_ NJ_ Zip Code 07201

PROPERTY INFORMATION (Brief Property Description): . ’
Block(s) 354.1 Lot(s) B0 A Qualifier

Street Addregs Cole Street and Sixth Street

City, Town, Post Office Jersey City State _ NJ _ Zip Code 07302

Seller’s Percentage of Ownership 100% Consideration $333,333.00 Closing Date 7/13/05

SELLER ASSURANCES (Check the Appropriate Box):

1. O I am a resident taxpayer of the State of New Jersey pursuant to N.J.S.A. 54A:1-1 et seq. and will flle a

resident gross income tax return and pay any applicable taxes on any g&m or ineome from the disposition of
. this property.

2. I The real property being sold or transferred is used exclusively as my prineipal residence within the meaning
of section 121 of the Federal Internal Revenue Code 0f19886, 26 U.8.C, 5. 121,

g, 1 I am a morigagor conveying the mortgaged property to a mortgagee in foreclosnre or in a transfer in lieu of
foreclosure with no additional consideration.

4 [ Seller, transferor or transferee is an agency or anthority of the United States of Ameries, an agency or
authority of the State of New Jersey, the Federal National Mortgage Association, the Federal Home Loan
Mortgage Corporation, the Government National Mortzage 'Association or 3 private mortgage insurance
eompany.

5, @ Seller is not individual, estat;e or trust and as such not reqmred to make an estimated payment pursuant to
N.J.G.AB44A:1-1 ebzeq.

6. 1 The total consideration for the property is $1,000 or less and as such 'the seller is not required to make an
estimated payment pursuant to N.J.8.A. 544:5-1-1 et seq.

7. O The gain from the sale will not be reeognized for Federal income tax purposes under IR.C. Section 721,
1031, 1033 or.is a cemetery plot, (CIRCLE THE APPLICABLE SECTION.) If such section does not
ultimately apply to this fransaction, the zeller aclmowledges the obligation to file a New Jersey income tax
return for the year of the sale, .

SELLYER(S) DECLARATION: ' '
The undersigned understands that this declaration and its contents may be dlsclosed or provided to the New Jersey Division

of Taxation and that any false statement contained herein eould be punished by fine, imprizonment, or both, I furthermore
declare that I have examined this declaration and, to the best %Wl and belief, it i true, correct and complete,

July 13, 2005

Date Signature Robél:t’w Ryan, Di ctdr Rea! Estate
{Sealler) Pleana indicate if Pow OfAtto Attorney In Fact
July 13, 2005 4e e
Date ' Signature Consbiidated Rail fidrporation .
] (Seller) Please indicate if Powey of A ¥ or Attorney in Fact -
1647 - Seller’s Residency Certification/Exemption Poweredby .= Printed by ALL-STATE LEGAL®

GIT/REP-3 ) : on o ational, Ine.
Rov.11/04  P1/05  HotDocgi = 076@7)&:& ga%w Page |
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by Its Director-Real Estate duly authorized thereunto and has caused its corporate seal to be hereunto
affixed and attested by its Corporate Secretary, the day and year first above wiitten.

SEALED and CONSOLIDATED RAIL CORPORATION

DELIVERED in the
presence of us:

(it q gﬁgg J | // % f‘“

CAtoL A, FuT i ﬂoVﬂW‘H'van ‘ [ [

Director-Beal Est

ATTEST:

. %L /4 r?f/ﬁﬂ_.f'

orate Secretary

COMMONWEALTH OF PENNSYLVANIA )
188
COUNTY OF W\:ﬁ\o&n\n\ev - )

BE IT REMEMBERED, that on this \h\\" day of July in the year Two Thousand Five {2005},
before me, the subscriber, a Notary Public for the Commonwealth and County aforesaid, personally
appeared Robert W. Ryan, Director-Real Estate of CONSOLIDATED RAIL COF!POHATION the
corporate Grantor named in the within Instrument, who | am satisfied Is the person who has signed the
within Instrument on behalf of said Corporation; and ] having first made known to him the contents
thereof, he did acknowledge that he signed, sealed and delivered the same as such officer aforesaid;
that the foregaing Instrument is the voluntary act and deed of said Corporation, made by virue of
authority from lts Board of Directors; and that the full and actual consideration paid or to be paid for the
transfer of title to realty evidenced by the within Instrument as' such consideration is THREE
HUNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE Dollars ($333,333).

.ﬂic"f‘v‘l & PETUAY To 3

COMMONWEALTH OF PENNSYLVANIA - L § Dimenes s
NOTARIAL SEAL L Aaee
JENNIFER A BURTULATO, oty bl OBE AWCrERAT( PLAzZA
ity of phia, Phila, County o i
My Cormission ExptresOcioberﬁ 2008 S ek edraca, K 97681

BKEO741S PGIOO3LS
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Consideration * $333333.00 Exemet Code: §

000011003 07/18/2005 09151
RECEIVED ~ ‘BAREARA A. DUNELLY

. HUDSDN COUNTY
" Jjém“ OF, BEEDE

QUITCLAIM I EI% D (NI JReceist it: sesosz

o

fé’. BETWEEN CONSCLIDATED RAIL CORPORATION, a Corporation of the Commonwealth of
Pehnsylvama having an office at Two Commerce Square, 2001 Market Street, 8" Fioor, Philadelphia,
%ﬁmsylvanra 19103, herelnafter referred to as the Grantor, and 389 MONMOUTH STREET, L.L.G., 3

fﬁlted Liability Company of the State of New Jersey, having a rmalling address in care of Carmine R

_gmp:, Est., One Universily Plaza, Sulte 404, Hackensack, NJ 07601 , heremaﬁer referred to as the

Gaintee.

275.25

o
[
iY
G4

H.P.H.R.F

Stake

833.42

Publ Ec
.73

WITNESSETH, that the sald Grantor, for and in consideration of.the sum of THREE
:ﬁi,UNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE DOLLARS ($333,333)
lagfful money of the United States of Ametica, unto it well and fruly paid by the said Grantse, at or
bé&fore the sealing and delivery of these presents, the receipt whereof is hereby acknowledged, Grantor
’;_-5 does by these presents, remise, release and forever quitclalm unto the said Grantee, the heits or
y T Buccessors and assigns of the said Grantee, all right, title and interest of the said Grantor of, inand to
l§ ghe Premises as more particularly deseribed on Exhibit ‘A", pages 1 of 3 through 3 of 3, appended

herelo and made a part hereof.

EXCEPTING AND RESERVING, thersout and therefrom. and unto the said Grantor,
permanent, perpetual, exclusive, assignable and unrestiicted easements and rights for any and alf
existing sewer, gas and waler lines, poles, pipes, wires, cables, power, signal and communication
lines, fiber oplic Iines, telecommunication lines and all their appurtenances, hereinafter referred to as

. "faciliies”, located in, on, under, over, above, beneath the surface, across or through the Premises;
and together with the right to use, maintain, repair, replace, renew rehabllitate and remove said

facilities and their appurtenances,

UNDER and SUBJECT, however, fo {1) whatever rights the public may have to the use of any
roads, alleys, bridges or sireets crossing the Premises, {2) any sticams, rivers, creeks and water ways
passing under, across or through the Premises, and (3) any easements or agreements of record or
otherwise affecting the Premises, and fo the siate of facis which a personal inspection or accurate
survey would disclose, and fo any pipes, wires, poles, cables, culverts, drainage courses or systems
and thelr appurtenances now existing and remaining in, on, under, over, across and through the
Premises, together with the right fo maintain, repair, renew, replace, uss and remove same.

. THIS INSTRUMENT is executed and delivered by Granlor, and is accepted by Grantee,
subject to the covenants set forth below, which shall be deemed part of the consideration of this
conveyance and which shall run with the land and be binding upon, and inure to the benefit of, the
respective heirs, legal representafives, successors and assigns of Grantor and Granfes. Grantee
hareby knowingly, willingly, and voluntarily waives the benefit of any rule, law, custom, or statute of the
State of New Jersey now or hereafter in force with respect to the covenants set forth below:

H Py

TAX REFERENCE: THIS INSTRUMENT PREPARED BY:
Block 389.1 Lol 50 . Robert W, Ryan.
' g Consolidated Rail Corporatton
%,v g?fc 2001 Market Strest — 8™ Floor
@\@‘5 S Philadelphia, PA 19103
k%“\}ﬁa W e
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(1.}  Grantor shall neither be liable or obligated to construct or maintain any fence or similar
strueture between the Premises and adjoining tand of Grantor nor shall Grantor be liable or obligated to
pay for any part of the cost or expense of constructing or maintaining any fence or similar structure,
and Grantee hereby forever releases Grantor from any loss or damage, direct or consequential, that
may be caused by or arise from the lack or failure to maintain any such fence or similar structure.

(2.)  Grantee hereby forever releases Grantor from all liability for any loss or damage, direct or
conseguential, to the Premises and to any builldings or improverménts now or hereafter erected thereon
and to the contents thereof, which may be caused by or arise from the nortnal operation, maintenance,
repair, or renewal of Grantor's rafiroad, or which may be caused by or arise from vibration resulting
from the normal operation, malitenance, repair or renewal thereof.

{3.)  A. Allocation of Specific Obiigations to Remediate, : :

‘The parties shall, as between themselves, allocate ohligations pertaining to any-Remediation with
respect lo the Premises in accordance with this Section, without regard to considerations of faulf,
failure or negligence. '

(i) Grantee shall be responsible after the date of this Deed for any Remaediation arising from .
the existence or presence of any coniamination in, on or about the Premises, including without
limitation, any Hazardous Substances, except as specifically provided otherwise in Subsaction A(f)
below. '

{i) Grantor shall be responsible for Remediation of Hazardous Substances in, on or about the
Premises, provided that such Hazardous Substances: (1) resulted from a condition creatad by Grantor
during the time the Premises was owned by Grantor; and (2) are a violation of applicable environmental
laws or regulations in effect and as interpreted on the date of this Deed. Notwithstanding the aforesaid,
Grantor shall not be liable for any Remediatton resulting from any condition: (a) that Grantee had
knowledge of or reasonable basis to suspect as of the date of this Deed; or (b) that Grantee could have
discovered its presence upon the Premises by a duly diligent examination of the Premises or public
records related thereto; or {¢) which Grantee has failed to immediately notify Grantor of as provided for
below. Grantor's liability for any Remediation for which It is otherwise responsible hereunder shail be
no greater than that resulting from the condition of the Premises existing as of the date of this Deed
regardless of any increase in Remediation costs or liability created by or resulting from evenis
occurring after the date of this Deed, including the passage of time. .

(iii) 1f at any fime after the date of this Deed, any Hazardous Substances are discovered which
are or may be the responsibility of Grantor to Hemediate pursuant to Subsection A(l) above, then
Grantee shall immediately notify Grantor of such Hazardous Substances, and Grantor shall have the
opportunity and right to investigate, determine its responsibility therefor, determine in connection with
appropriate govemmental or regulatory bodies the appropriate response or remedy for such Hazardous
Substances and Remediate, with its ownt forces or contractors and at its own expensae, such Hazardous
Substances fo the safisfaction of appropriate regulatory bodies or to the.additional extent deemed
appropriate by Grantor. Grantor shall only be obligated to Remediate such Hazardous Substances to
the extent that would be required for the now existing or most recent use of the Premises by Grantor,
regardless of the current or proposed use of the Pramises by Grantee. Grantes shaill grant such rights
of entry or other rights to Grantor, upon reasonable terms and without compensation, as may be
necessary {o allow Grantor fo perform the inspections, remediation or other actions necessary to.
comply with this Subsection. In the event of a dispute conceming Grantor's responsibility for any
Remediation hersunder, the parties shall cooperate fo resolve such dispute as quickiy as possible, and
Grantes, unless required by valid judicial or regulatory order to fake immediate action to Remediate a
specific condition, shall, during the resolution of such dispute, take no actions inconsistent with
Grantor's right io seek a determination from the appropriate regulatory or judicial body of the remedy
required by law and to Remediate the Hazardous Substances with its own forces or contractors,
Grantor shall not be fiable to Grantee for any damages, costs or expenses incurred as a result of such
Remediation, except that if Grantee is required by valid Judicial or administrativa order as provided

BKFOD7615 PGIDO299
00%095' : o . : :




“above 1o take immediate action to Remediate any Hazardous Substances which are later detetmined
to be the responsibility of Grantor pursuant to this Subseciidn, Grantee shall be able to recover s
actual and reasonable costs from Grantor.

8. Definition of "Hazardous Substance(s)", *Hazardous Substance(s)®, as used In this Deed,

shall mean any material or substance that is defined or ciassified as a “hazardous substance” pursuant
{o Section 101 of the Comprehensive Environmental Response, Compensation and Liabiiity Act (42
U.8.C. §9601(14)) or Section 311 of the Federal Water Pollution Control Act (83 U.5.C. §1321); a
“nazardous waste” pursuant to Section 1004 or 3001 of the Resource Conservation and Recovery Act
{42 U.S.C. §§6903, 6921); a toxic pollutant under Section 3Q7{a)(1) of the Federal Water Pollution
Control Act (33 U.S.C. §1317(a)(1}); a “hazardous air pollutant” onder Section 112 of the Clean Air Act
(42 U.8.C. §7412); or a ‘hazardous material” under the Hazardous Materials Transportatlon Uniform
Safety Act of 1990 (49 U.5.C. App. §1802(4)).

C. Definltion of “Remediate” and “Remediation”. “Remediate” or “Remediation”, as usedin
1hls Deed, shall mean, any reasonable investigation and the formulation and lmplementatlon of any
remedial action, conteinment, cleanup, response, treatment removal, mitigation, abatement,
elimination or control of ahy contamination. '

D. Indemnity. The parly made responsible by this Section for any Remediation shall: (1)
safisfy said obligations; and {2) indemnify, defend and hold the other party {(andits directors, officers,
employees and agents) harmlass from and against any claims, liabilities, judgments, settlements, costs
and expenses (including without limitation, reasonable attomeys' fees) ansmg out of or in connection
with sald Remediation.

E. Release. As a material part of the consideration o Grantor for the conveyance of the
Premises, Grantee hereby expressly and irrevocably releases and forever discharges, and by these
presents dogs, for its successors and assigns, release and forever discharge Grantor (including,
without limitation, its directors, officers, employees, and agents) from any and all actions, suits,
controversies, damages (compensatory, punitive or consequential), judgments, ¢laims and demands
whatsoaver, In law, or In equity, which Grantee ever had, now has, or which it or its successors and
assigns hereafter can, shall or may have against Grantor, arsing out of or in connection with the
presence of any contamination on the Premises, including without limitation, any Hazardous
Substances, except to the extent Grantor fails to comply with its obligations set forth in Subsection A(ii)
above, or Grantee is entitled to recover the cost of any Remediation pursuant to Subsection Afi).
Grantee shall indemnify, defend and hold Grantor harmless from and agalnst any and all claims,

: liabilities, Judgments seitlements, costs and  expenses (including without limitation, reasonable
attorneys' fees) arising out of or in connection with Grantee's prosecution of any of its legal remedies
against any third party who might have concurring or Joint liability for matters for which Grantee has
released Grantor pursuant to this Subsection. Each party expressly waives, to the extent It lawfully
may do so: {i) the benefits of any statute that would reliove it of any obligations that it has assumed
under this Section, and (i} any defense predicated on alleged mlsrepresentations ot fact or the
nondisclosurs of any fact, .

{4)  Should a claim adverse to the fitle hereby quitclaimed be asserted and/or proved, no recourse
shall be had against the Granior herein,

EXCEPTING AND RESERVING, thereout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, unresiricted and assignable easemenis and rights for any and all

", existing signboards and their appurtenances located on the Premises; together with the necessary;

easements and rights for any necessary electric service lines and thelr appurtenances needed for
Muminating said signboards; and together with rights and easements to construct, use, maintain,
.modify, enlarge, repair, renew, replace, rehabilitate and remove said signboards; and together with the
. right of immediate and unlmpeded ingress and egress on, over, across, and through the Premises for

B = 0?615 Fas !:llf!:?il:ll:]
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“the pur;Joses aforesaid; and further together with the exclusive. fght to sell and assfgn such rights and

1o retain any and all revenues, income, charges, considerations and fees derived therefrom.

TOGETHER with all and singutar the tenements, hereditaments and appurlenances thereunto
belonging, or In any wise appertaining and the reversion and reversions, remainder and remainders,
rents, issues and profits thereof; and all the estate, right, title, interest, property, claim and.demand
whatsoever of it, the said Grantor as well at law as In equity or otherwise howsoever of, in and to the
same and every part thereof, UNDER and SUBJECT and EXCEPTING AND HESERVING as
aforesaid.

TO HAVE AND TO HOLD, all and singular the said Prenﬁses tagether with the
appurtenances, uniop the Grantee, the heirs OF successors and assigns of the Grantee forever, UNDER
and SUBJECT and prowded as aforesaid.

THE waords "Grantor and "Grantes” used herein shall be construed as if they read "Grantors™
and “Grantees®, respectively, whenever the sense of this instrument so requires and whether singular
or piural, such words shall be deemed to include at all times and in all cases the heirs, legal
representatives or successors and assigns of the Grantor and Grantee,

N WITNESS WHEFIEOF the Grantor has caused this Indenture to be signed m ‘its name and behalf
: ' BKE07615  PG:O03I0L

" 000097 o I .
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EXHIBITA -
CASE NO. 72931-F

ALL THAT CERTAIN piece or parcel of land of the- Grantor, together with all of
the improvements thereon, being a portion of the line of railroad known as the
Penn Central Harsimus Branch and identified as Line Code 1420, situate in the
City of Jersey City, County of Hudson and State of New Jersey, said parcel being
identified as Block 389.1, Lot 50, and which is bounded and described in
accordance with a Plat of Survey, identified as Project No. 0303332, dated
December 29, 2004 and revised through February 23, 2005, prepared by Glen J.
Lloyd, Professional Land Surveyor, New Jersey License No. GSS7598 attached
hereto and made a part hereof, as follows.

BEING a part or portion of the same premises which Fairfax Leary, as Trustes of
the Property of the United New Jersey Railroad and Canal Company, Debtor, by
Conveyance Document No. UNJ-CRC-BP-4, dated March 31, 1976 and
recorded on Qctober 10, 1979 in the Recorder's Office. of Hudson County, New
“Jersey, in Liber 3286 at page 757&c.; and also Filed and Recorded in the
Recorder’s Office of the Secrstary of State for the State .of New Jersey on
October 12, 1978, granted and conveyed unto Consolidated Rail Corporation.

EXHIBIT ‘A", PRKFOIBS1S  FG=DOS02
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SCHOOR DEPALMA
& Engingers ahd Condulfants

Y o _ :
February 23, 2005 - Project No. 030333202

LOT50,BLOCK380.1- - o vw? }}, gﬂﬁbﬂRS OFAICE
CITY OF JERSEY CITY
_ HUDSON COUNTY, NEW JERSEY

A parcel of land described herein, known and designated as Lot 50, Block 389.1, City of Jersey
City, Hudson County, New Jersey, as shown on a certain map entitled, "Boundary Survey, Lot M
- Block 212, Lot 50A - Block 247, Lot 50A - Block 280, Lot 50A - Block 317.5, Lot 50A -
Block 354.1, Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block'446," prepared by

Schoor DePalma, dated December 29, 2004 and revised to February 23, 2005, and being more
particularly described as follows:

_ Beginning at the point of intersection of the westerly sideline of Monmouth Street {60 foot wide

right-of-way) and the souﬂlerly sideline of Sixth Street (60 foot w1de right-of-way) and running;
thence,

1. Along said westerly sideline of Monmouth Street; soﬁth 06 degrees 22 minutes 03
seconds west, 100,00 feet to the centerline of a 10 foot wide a]ley; thc'nce,

2. Along said centerline, north 83 degrees 44 minutes 57 seconds west, 400.81 feet to the
easterly sideline of Brunswick Street (60 foot wide right-of-way); thence,

3. Along said easterly sideiine, north 06 degrees 22 minutes 03 seconds east, 100.00 feét to
a point of intersection with the aforementioned southerly sideline of Sixth Street; thence,

4, Along said southerly sideline of Sixth Street, south 83 degzees 44 mmutes 57 seconds
east, 400.81 feet to the point or place of beginning.

Containing 40,081 square feet mote or less /0.920 acres of land more or less as described herein.

Subject to all existing easements, rights-of-way and reservations of record.

. ’(z.. -
o ‘\.,-.
. ¢

f.f T it
~‘.’ n ‘;‘

S AR

n:\projeci2003403033 3210 2m&bs\lot 50, block 389.1.doc

Your boltom line resulls partner. *

20 Waterview Boulavard, PO Box 5245, Parsiopany, NJ 07054-6245 Tel: $73.299.7970 Fax: 973 334.5588

Mc:mtcpan = Bnck & Clinton = Egg Harbor w E¥$q] % u Pc:ts{pt;@m;
. Philadetphia = Stafford & orhees [ hﬁeﬁgﬂ%\lﬁ . 0303
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C ‘ - GIT/REP-3
. o (11-04)
State of New Jersey- ' ~

Seller's Regidency Gterttftréthnn/ﬁaezmpimn

(C.55, P.L. 2004)

(Please Prnt or Type}

SELLER(S) INFORMATION (See Instructions, page 2):
Name(s) Consolidated Rail Corporation

Current Resident, Address 405 Divisjon Street, Sulte 245

City, Town, Post Offiee Ellzabeth State - NJ__. Zip Code 07201

PROPERTY INFORMATION (Brief Property Description): ) _
Block(s) 388.1 Lot(s) 50 & 51 Qualifier

Street Address Monmouth Street and Sixth Street
' Zip Code 07302

City, Town, Post Office Jersey City ' " Qtate  NJ
Seller’s Percentage of Cwmership 100% Conslderation $332,333.00 ' Closing Date 7113/05

SELLER ASSURANCES (Check the Appropriate Box): )

1. O I am aresident taxpayer of the State of New Jersey pursuant fo N.J.S.A, 544:1-1 et seq, and willfile 2
resident gross income tax raturn and pay any applieable ta“es on any gain or ineome from the disposition of
this property.

e O The real property being sold or transferred is nsed exclusively &s my principal residence within the meaning
of section 121 of the Federal Internal Revenue Code of 1986, 26 U.B.C. 5. 121,

3 [0 ‘Iama mortgagor conveying the mortgaged property to a mortgages in foreclosnre or in a transfer in leu of
foreclosurs with no additional eonsideration. .

4 O Beller, transferor or transferee Is an agency or anthority of the United States of Ameriea, an agency or
authority of the State of New Jersey, the Federal National Mortgage Association, the Federal Home Loan
Mortgage Corporation, the Government National Mortgage Association, or a private mortgage insurance
company.

5. [ Selleris not individual, estate or trust and as such not mqmred to make an estamated payment pursuant to
N.J.S.A54A:1-1 et geq.

¢ O The total consideration for the property is $1,000 or less and as such the sel]er isnot requlred to make an
estimated payment; purguant to N.J.S.A, 54A:5-1-1 et geq,

7. [0 The gain from the sale will not be recognized for Federal income tax purposes inder L.R.C. Seetion 721,
1031, 1033 or is a cemetery plot. (CIRCLE THE APPLICABLE SECTION.) If such section does not
ulhmateiy apply to this trangaction, the seller acknowledges t:he obligation to file s New Jersey income tax
return for the year of the sale,

-SELLER(S) DECLARATION:
The undersigned nnderstands that this declaration and its contents may be disclosed or prowded to the New Jersey Division
of Taxation and that any false statement eontained herein could be punished by fine, imptisonment, or both. I furthermore

declare that ¥ have examined thiy declaration and, to the best %{) and belief it ig tre, correct and complete.
July 13, 2005 7

Date Signatare Robert W. Ryap, Djreftor Real Estate
(Seller) Please indicate if Powefbf Aoroky gy Attorney fn Fact

July 13, 2005 /
Date Signature Censolidated Rait Cﬁj‘omﬂon .
(Seller) Please indfente i Power of Attorney or Mtomey InFact *
1647 - Seller’s Resldency Cerﬁﬁcatxon/Exemptmn ) " Powered by Prinfed by ALL-STATE LEGAL®
GIT/REP-3 A Divislon of ALL-STA’ ational, Ine,
Rev. 1104 P15 HotDocg i, » = 07 bcbimblcaabed © SIBARID bage1
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by its Diractor-Real Estate dlﬁy authorized thersunto and has caused iis cotporate seal to be hereunto
afiixed and attested by its Corporate Secretary, the day and year first above writtén.

SEALED and : CONSOLIDATED RAIL COFIPORATION
DELIVERED in the - By:
presence of us: L
CARpt- A FUT R Rdb&it W. Ryan é w
- Director-Real Es
ATTEST:
st £ B ), /%M . |

CAgpl A TR Jonhthan M. Broder , : |
Cormporate Secretary Lo '

COMMONWEALTH OF PENNSYLVANIA )
: 88

counTY oF Rndededgice. )

BE T REMEMBERED, that on this _\}L\EV\_~ day of July in the year Two Thousand Five (2005),
before me, the subscriber, a Notary Public for the Commonwealth and County aforesaid, personally
appeared Robert W. Ryan, Director-Real Eslate of CONSOLIDATED RAIL CORPORATION, the
corporate Grantor named in the within Instrument, who | am safisfied is the person who has signed the
within Instrument on behalf of said Corporation; and | having first made known fo him the contenis
thereof, he did acknowledge that he signed, sealed and delivered the same as such officer aforesaid;
that the foregoing Instrument is the voluntary ast and deed of said Corporation, made by virlue of
authority from its Board of Directors; and that the full and actual consideration pald or to be paid for the
transfer of title to realty evidenced by the within Instrumerit as such consideration is THREE
HUNDRED THIRTY THREE THOUSAND THREE HUNDRED THIRTY THREE Dollars ($333,333).

\ : m&.w&%

Not%r Public , - | 2eturd T2
; | _COMMONWEALTH OF PENNSYLVANIA Reconr & |
L NOTARIAL SEAL Acdr: & Defraere s
’ : JERNIFER A, BURTULATO, Notary Public "
R City of Philadaiphia, Phila, Cotinty OME UM VERg Ty PcaZh—
L My Commisslon Expires Ortobe- 11, 2008 HMN" pixe pox 07 o_(

‘.-.;_ -1 .- . ‘ I

B 07615 PGIOD3I0N&
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BYALB72005 091504
BARBARA A. DDHHELLY

080011002
RECEIVED

Congidapubion @ $'SDBIJDEI 00 Exenp!: Codas §

County “Sknte  H.P.H.R.F Total
500.50 1249650 . 525.00 . 417%.00
Ganeral Public-  Extra - 1% Tax
200,00 250,00 750,00 . J.00

e 72931-G

- ' N :
THIS DEED, made the l L;f’ day of July, in the ysar of our Lord Two Thousand Five

DEED
irkcHo. 2
- a

BETWEEN CONSOLIDATED RAIL CORPOFIATION a Corporation of the Commonwealth of
nsylvania, having an office at Two Commerce Square, 2001 Market Street, 8 Floor, Philadelphia,
ennsyivania, 19103, hereinafier referred to as the Grantor, and 415 BRUNSWICK STREET, L.L.C., a

imited Liability Company of the State of New Jersey, having a malling address in care of Garmme R.

Alampi, Esq., One University Plaza, Suite 404, Hackensack, NJ 07601 , hereinafter referred to as the
Grantee,

HUBSOK COUMTY
RESIFTER
@c& ip

DRDED
DEE

WITNESSETH, that the said Grantor, for and in consideration of the sum of FIVE HUNDRED
HOUSAND DOLLARS ($560,000) lawful money of the United States of America, unto it well and truly
pa:d by the said Grantee, at or before the sealing and delivery of these presents, the receipt whereof Is

hereby acknowledged, Grantor does by these presents, remise, releasa and forever quitclaim unto the
- said Grantes, the heirs or successors and assigns of the said Grantee, all right, titls and interest of the

said Grantor of, In and to the Premises as more particularly described on Exhibit ‘A, pages 1 of 4

through 4 of 4, appended hereto and made a part hereof. .

-AND

REC

-EXCEPTING AND RESERVING, thereout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, assignable and unrestricted easements and. rights for any and all
existing sewer, gas and water lines, poles, pipes, wires, cables, power, signal and communication
lines, fiber oplic lines, telecommunication lines and ali their appurtenances, hereinafter referred to as
“facilities”, located in, on, under, over, above, beneath the surface, across or through the Premises;

and together with the right to use, maintain, repalir, replace, renew, rehabilitaie and remove said
facilities and their appurtenances. )

UNDER and SUBJECT, however, to (1) whatever rights the public may have to the use of any '

_roads, alieys, bridges or streets crossing the Premises, (2) any streams, rivers, creeks and water ways

passing under, across or through the Premises, and (3) any easements or agreements of record or
otherwise affecting the Premises, and to the state of facts which a personal inspection or accurate
survey would disclose, and to any pipes, wires, poles, cables, culverts, drainage courses or systems
and their appurtenances now existing and remalning in, on, under, ovet, across and through the
Premises, together with the right fo maintain, repair, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor, and is accepted by Grantes,
.subject to the covenants set forth below, which shall be de~med part of the consideration of this

conveyance and which shall run with the land and be binc on, and inure to the benefit of, the
respective helrs, legal representatives, successors and as. of Grantor and Grantee. Grantes
hereby knowingiy, willingly, and voluntarily walves the benefit ’y rule, law, custom, or statute of the
State of New Jersey now or hereafter in force with re_,-spect toti (g,-nants set forth betow: :
e
. TAX REFERENCE: o THIS IN. gMENT PREPARED BY:
- Blogk 415, Lot 50 . "Aobert W, Ryan

Consclidated Rail Corporatton
2001 Market Street - 8% Floor
Philadelphia, PA 19103

BKED74615 | PGrDO2ZSP
0001d4 : S
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() Grantor shall neither be liable or obligated to construct or maintain any fence or similar
structure between tha Premises and adjoining land of Grantor nor shall Grantor be liable or obligated to
pay for any part of the cost or expense of constructing or maintaining any fence or similar structure, .
~ and Grantee hereby forever releases Grantor from any loss-or damage, direct or consequential, that
" may be caused by or arise from the lack or failure to malntain any such fence or gimilar structure.

(2.)  Grantee hereby forever releases Grantor from ail liability for any loss or damage, direct or
consequential, 1o the Premises and to any buildings or improvements now or hereafter erected theraon
and to the contents thereof, which may be caused by or arise from the normal operation, maintenance,
repair, or renewal of Grantor's raltroad, or which may be caused by or arise frorn vibration resulting
from the normal operation, maintenance, repair or renewal thereof.

(8)  A. Allocation of Specific Obligations to Remediate. .
The parties shall, as between themselves, aliocate obligations pertaining to any Remediation wilh

respect to the Premises In accordance with this Section, without regard to considerations of fault,
fallure or negligence,

(i) Grantee shall be responsible after the date of this Deed for any Ftemédiaiion arising from
the existence or presence of any contamination in, on or about the Premises, including without
limitation, any Hazardous Substances, except as specifically provided otherwise in Subsection A{ii)
below,

(i} Grantor shall be responsible for Remediation of Hazardous Substances in, on or about the
Premises, provided that such Hazardous Substances: (1) resulted from a condition created by Grantor
during the time the Premises was owned by Grantor; and (2) are a violation of applicable environmental
laws or regulations in effect and as interpratad on the date of this Deed. Notwithstanding the aforesaid,
Grantor shall not be liable for any Remediafion resulting from any condition: * (a) that Grantee had
knowledge of or reasonable basis to suspect as of the date of this Deed; or (b) that Grantee could have
discovered its presence upon the Premises by a duly diligent examination of the Premises or public
records related thersto; or (¢) which Grantee has falled fo lmmediataly notify Grantor of as provided for
below. Grantor's Irabrlit_y for any Remediation for which it is otherwise responsible hereunder shall be
no greater than that resulting from the condition of the Premises existing as of the date of this Deed
regardless of any increase in Remediation costs or liability created by or resuﬁmg from events
occurrmg after the date of this Deed, including the passage of time.

(i) If at any time afier the date of this Deed, any Hazardous Substances are discovered which
are or may be the responsibility of Grantor to Remediate pursuant to Subsection A(il) above, then
Grantee shall immediately notify Grantor of such Hazardous Substances, and Grantor shall have the
opportunity and right 1o investigate, determine its responsibility therefor, determine In connegtion with
appropriate governmental or regulatory bodies the appropriate response or remedy.for such Hazardous
Substances and Remediate, wilh its own forces or contractors and at its own expense, such Hazardous
Substances fo the satisfaction of appropriate regulatory bodies or to the additional extent desemed
appropriate by Grantor. Grantor shall only be obligated fo Remediate such Hazardous Substances to
the exient that would be required for the now existing or most recent use of the Premises by Grantor,
regardiess of the current or proposed use of the Premises by Grantee. Grantee shall grant such rights
of entry or other rights to Grantor, upon reasonable terms and without compensation, as may be
necessary to aliow Grantor to perform the inspections, remediation or other actions necessary to
comply with this Subsection. In the event of a dispute conceming Grantor's responsrbrllty for any
Remediation hereunder, the parties shall cooperate to resolve such dispute as guickly as possible, and’
Grantee, unless required by valid judicial or regulatory order to take immediate action to Remediate a

“specific condition, shall, during the resolution of such dispute, take no actions inconsistent with
Grantor's right to seek a determination from the appropriate regulatory or judicial body of the remedy
required by law and to Remediate the Hazardous Substances with its own forces or contractors.
Grantor shall not be liable to Grantee for any darnages, costs or expanses incurred as a result of such
.~ Remediation, except that if Grantee is required by valid judicla! or administrative-order as provided

-above to take immediate action to Remediate any Hazardous Substances which are later determined
' TBK=O7415 F"G Qo290
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to be the rESpOI'ISlbthTy of Grantor pursuant to this Subsection, Grantee shall be able to recover is
actual and reasonable costs from Granfot.

B. Definition of "Hazardous Substance{s)*. "Hazardous Substance(s)", as used in this Deed,
shall mean any material or substance that is defined or classified as a *hazardous substance” pursuant
to Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act (42
U.8.C. §9601(14)) or Section 311 of the Federal Water Pollution Control Act (33 U.5.C. §1321); a
“hazardous waste” pursuant to Section 1004 or 3001 of the Resowrce Conservation and Recovery Act
(42 U.B.C. §§6903, 6921); a toxic pollutant under Section 307(a}(1) of the Federal Water Poliution
Control Act (33 U.S.C. §1317(a){1)); a “hazardous air pollutant” under Section 112 of the Clean Air Act
{42 U.5.C. §7412); or a “hazardous material” under the Hazardous Materials Transportation Uniform
Safety Act of 1330 (49 U.S.C. App §1802{4)).

C. Defipition of “Remediate” and “Remediation”. “Remediate” or “Remediation”, as used in
this Deed, shall mean, any reasonable investigation and the formulation and implementation of any
remediai aclion, cobtainment, cleanup, response, treatment, removal, mitigation, abatement,
elimination or control of any contamination. :

D. Ipdemnity. The party made responsible by this Section for any Remediation shal: (1)
satisfy sald obligations; and {2) indemnify, defend and hold the other party (and its direclors, officers,
employees and agents) harmless from and against any claims, liabilities, judgments, setilements, costs
and expenses (including without limitation, reasonable attomeys' feas) arising out of or in connection
with said Remediation.

E. Release, As a material pari of the consideration to Grantor for the convevance of the
Premises, Grantee hereby expressly and irrevocably releases and forever discharges, and by these
presents does, for its successors and assigns, release and forever discharge Grantor (including,
- without iimitafion, its directors, officers, employees, and agenis) from any and all actions, suits,
.controversies, damages (compensatory, punitive or consequential}, judgments, claims and demands
whatsoever, in law, or in equity, which Grantee ever had, now has, or which i or its successors and
assigns hereafter can, shall or may have against Grantor, arising out of or in connection with the
presence of any contamination on the Premises, including without' limitation, any Hazardous
Substances, except to the extent Grantor fails 1o comply with its obligations et forth in Subsection A
above, or Grantee is entitled to recover the cost of any Remediation pursuant ‘to Subsection Affi).
Grantee shaill indemnify, defend and hold Grantor harmiess from and. against any and all ¢laims,
liabilities, judgments, setllements, costs and expenses (including without limitation, reasonable
attorneys’ fees) arsing oul of or in connection with Grantee's prosecution of any of its legal remedies
against any third party who might have concurning or joint liability for matters for which Grantee has
released Grantor pursuant fo this Subsection. Each party expressly waives, 1o the extent it lawfully
may do so: (i) the benefits of any statute that would relieve it of any obligations that it has assumed

.under this Section, and (ii). any defense predicated on alleged mlsrepresentahons of fact or the
nondisclosure of any fact.

(4.) Should a claim adverse {0 the title hereby quilclaimed be asserted andlor proved no recourse
shall be had against the Grantor herein.

EXCEPTING AND RESERVING, thereout and therefrom and unto the said Grantor,
permanent, perpetual, exclusive, unrestricted and assignable easements and rights for any and all
existing signboards and their appurtenances located on the Premises; together with the necessary,
easements and rights for any necessary electric setvice lines and their appurlenances needed for
iluminating said signboards; and fogether with rights and easements to construct, use, maintain,
modify, enlarge, repalr, renew, replace, rehabilitate and remove said signboards; and together with the
right of immediate and unimpeded ingress and egress on, over, across, and through the Premises for
the purposes aforesaid; and further together with the exclusive right to sell and assign such rights and

' to retain any and all revenues, income, charges, cdnsidegtjgn;&n; fegp derivedhereliomy o 4
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TOGETHER with all and singular the fenements, heraditaments and appurtenances thereunto
belonging, or in any wise appertaining and the reversion and reversions, remainder and remainders,
rents, issues and profits thereof; and all the estate, right, title, interest, property,. claim and demand
whatsoaver of it, the said Grantor as well at law as in equity or otherwise howsoever of, in and to the
samo and every part thereof, UNDEH and SUBJECT and EXCEPTING AND RESERV!NG as

aforesaid.

TO HAVE AND TO HOLD, alt and singular the said Premises, together with the
appurtenances, unto the Grantee, the heirs or successors and assugns of the Grantee, forever, UNDER
and SUBJECT and provided as aloresaid. .

THE words "Grantor” and *Grantee” used herein shali be construed as if they read *Grantors*
and. "Grantees”, respectively, whenever the sense of this instrument so requires ¢ and whether singuiar
or plural, such words shall be deemed to include at all fimes and in all cases the he1rs, legal
representatives or sSUCCessors and assigns of the Grantor and Grantee.

IN WITNESS WHEREQF, the Girantor has caused this Indeniure to be sighed lr"\:its-name and behalf

. BREO761TS. PG:O0DZP2
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EXHIBIT A 88
N
CASE NO. 72931-G $ W
' &8
N

* ALL THAT CERTAIN piece ot parcel of land of the Grantor, tdéether with all of
the improvements thereon, being a portion of the line of railroad known as the
Penn Central Harsimus Branch and identified as Line Code 1420, situate in the

City of Jersey City, County of Hudson and State of New Jersey, said parcel being .

identiflied as Block 415, Lot 50, and which Is bounded and described in
accordance with a Plat of Survey, identified as Project No. 0303332, dated
December 29, 2004 and revised through February 23, 2005, prepared by Glen J.
Lloyd, Professional Land Surveyor, New Jersey License No. GS37588, attached
hereto and made a part hereof, as follows,

BEING a patit or portion of the same premises which Fairfax Leary, as Trustee of
the Property of the United New Jersey Railroad and Canal Company, Debtor, by
Conveyance Document No. UNJ-CRC-RP-4, dated March 31, 1976 and
recorded on Qctober 10, 1979 in the Recorder’s Office of Hudson County, New
. Jersey, in Liber 3286 at page 757&c.; and also Filed and Recorded in the
Recorder's Office of the Secretary of State for the State of New Jersey on
October 12, 1978, granted and conveyed untoe Consplidated Rall Corporation.
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SCHOOR DEPALMA.

Englrigiets-and Consultants
February 23,2005 - o o iject No. 030333202@& o
: . . ¢ \‘.‘}‘ O
. . it i OS&
LEGAL DESCRIPTION Bt
LOT 50, BLOCK 415 R
CITY OR JERSEY CITY W

HUDSON COUNTY, NEW JERSEY

A parcel of land described herein, known and designated as Lot 50, Block 415, City of Jersey
City, Hudson County, New Jersey, as shown on a certain map entitled, "Boundary Survey, Lot M
- Block 212, Lot 50A - Block 247, Lot 50A - Block 280, Lot 50A - Block 317.5, Lot 50A - -
Block 354.1, Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block 446," prepared by
Schoor DePa]ma dated December 29, 2004 and revised to February 23, 2005 and being more
particularly desctibed as follows:

Beginning at a point in the westerly sideline of Brunswick Street (60 foot wide right-of-way),
distant south 06 degrees 22 minutes 03 seconds west, 26.00 feet along said sideline from its
intersection with the southerly sideline of Sixth Street (60 foot wide nghtnof—way) and runmng,
thence,

1. Along said westerly sideline of Brunswick Street, south 06 degrees 22 minutes 03
scconds west, 74.00 feet; thence, :

2. North 83 degrees 44 minutes 57 seconds west, 386.55 feet to a point in the northeasterly
: sideline of Newark Avenue (66 foot wide right-of-way); thence, .

3 .Along said northeasterly sideline, north 39 degrees 51 minutes 08 seconds Wcst 18. 62
feet to a point of intersection with the easterly sideline of Diviston Stréet (60 foot wide
1 t—of-way) thence, . :

4, Along said easterly smlehne north 06 degrees 22 minutes 03 seconds east, 30.59 feet;
thence, :

Along a description of land recorded in the Hudson County Clerk’s Office in Deed Book 3471,
Page 423, known and des1gnated as Tax Map Lot 51, Block 415 the foﬂowmg three courses; .

5. South83 degrees 44 minutes 57 seconds east, 229. 00 Teet; thcnce o
6. North 06 degrees 22 minutes 03 seconds cast, 30.50 feet; thence,

7. - South 83 degrees 44 minutes 57 seconds east 171.00 feet to the pomt or place of
begmnmg .

BKzO7615 P§=00294
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1
Project No. 030333202
February 23, 2005
Page 2
Containing 22,529 square feet more or less / 0.517 acres of land 'more or less as described herein,
Subject to all existing easements, rights-of-way and reservations of record; v i { o
coed W BRAE T (I
el
T ey
‘-]“ f“ _:__ -,:
Glen J. Lloyd, Pﬁ:s.f."' la SFaE
N.J. Professiona] L'a‘nd Syrvi YG&¢J? For
New Jersey Licerise Np Gvﬁ 588
n\projecti2003\0303332\02m&bs\lot 50, block 415.doc . '*’*"-"-'-u-'»--';‘? f‘“‘;,
]
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. . GIT/REP-3
Coe (11-04)

State of New Jersey

Seller's Residency (ilzrttftratinn/isxempttnn

(G55, P.L. 2004)

(Please Printar Type)

SELLER(S) INFORMATION (See Instructions, page 2):
Name(s) Consolidated Rail Corporation

Current Resident Address 405 Division Street, Suite 215

City, Town, Post Office Elizabeth . State_ NJ le Code 07201
PROPERTY INFORMATION (Brief Property Deseription):

Block(s) 415 Lot(s) 50 ___ Qualifier

Street Address Brunswick Street and Sixth Street

City, Town, Post Office Jersey City State_ NJ  Zip Code 07302

Seller’s Percentage of Gwnership 100% Clonsideration $500,000.00 - Closing Date 7M3/05

SELLER ASSURANCES (Cheek the Appropriate Box): ‘

1. > T am a resident taxpayer of the State of New Jersey pursuant to N.J.S.A. 54A.1~1 et seq. and will file a
resident gross income tax refurn and pay any applicable taxes on any gain or income from the disposition of
this property. :

3. O The real property being sold or fransferred is used exclusively as my prinelpal residence within the meamng
of section 121 of the Federal Internal Revenue Code of 1986, 26 U.8.C. 5. 121,

s. O I am a mortgagor conveying the mortgaged property o a mortgages in foreclosure or in 2 transfer in licu of
foreclosure with no additional consideration.

¢ O Seller, transferor or transferee I8 an agency or anthority of the United States of America, an agency or
anthority of the State of New Jerssy, the Federal National Mortgage Assoclation, the Federal Home Loan
Mortgage Corporation, the Government National Mortgage Association, or a  private mortgage insurance
company.

5, 4 Seller is not individual, estate or trust and a5 such not reqmred to make an estimated payment pursuant to

' N.J.8.A.54A:1-1 el seq.

6. [ The total consideration for the property is $1,000 or less and as such, the seller is not requirved to make an
estimated payment pursuant to N.J.S.A, 64A:5-1-1 et seq.

7. [0  “The gain from the sale will not be recognized for Federal income tax purposes nnder LR.C. Sectwn 721,
1031, 1033 or is a cematery plot. (CIRCLE THE APPLICABLE SECTION.) If such section does not
ultimately apply to this transaction, the seller aclmowledges the obligation to ﬁle a New Jersay income fax
return for the year of the sale.

SELLER(S) DECLARATION:
The undersigned understands that this declaration and its contents may be disclosed or prowded to the New Jersey Division

of Taxation and that any false statement contained herein conld be punished by fine, imprisonment, or both, I furthermore
declare that I have examined this declaration and, fo the best of my lmzled d belief, it Is true, correct and complete.

July 13, 2005

Data ‘ Signature Robert m_van,
{Seller) Plepza indicate if Power of

July 13, 2005
Date Signature Consolidatéd Rail Corpd|
{Beller) Plesse indicate if Power of Aftorney or AMorney in Fact.. .~
1647 —Seller’s Residency Certification/Exemption Powered by Printed by ALL-STATE LEGAL®
GIT/REP-3 L . HOtDO A Division of ALL-STATE International, Ine,
Rev. 1104 PY05 ; - Ef % (7 & T aslegRooyE PP Pago
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by its Director-Real Estate duly authotized thereunto and has caused its corporate seal to-be hereunto
affixed and attested by its Corporate Secretary, the day and year first above written

SEALED and CONSOLlDATED RAIL CORPORATION
DELIVERED in the
presence of us;

ChAdor A.~ Ftins Robert W. Rya J‘a l/

Director-Real E

ATTEST:

(T ‘gﬁmj

CAR - A TPV R

COMMONWEALTH OF PENNSYLVANIA )
\ . .88
COUNTY OF "\\m\olsm\g\u% )

BE IT REMEMBERED, that on this \5\\}“ day of July in the year Two Thousand Five (2005),
before me, the subscriber, a Notary Public for the Commonweaith and County aforesaid, personally
appeared Robert W. Ryan, Director-Real Estate of CONSOLIDATED RAIL CORPORATION, the
corporate Grantor named in the within Instrument, who | am satisfied Is the person who has signed the
" within Instrument on behalf of said Corporation; and | having first made known to him the contents
thereof, he did acknowledge that he signed, sealed and delivered the same as such officer aforesald;
that the foregoing Instrument is the voluntary act and deed of said Corporation, made by virtue of
authority from its Board of Directors; and that the full and actual consideration paid or to be pald forthe
transfer of title to realty evidenced by the within Instrument as such consideration is FIVE HUNDRED

. THOUSAND Dollars ($500,000).

M)\O\»W

Notdry, Public _ e € PTwAs TES
% Q COMMONWEALTH OF PENNSYLVANIA K< > 5
' NOTARIAL SEAL i Atprec € DetMarasts
) A, BURTULATO, Nolary Pubic . _ an
A ' JENglinyuf Philadelphia, Phila, County ' DUE  UnERSTY foa
. My Commission Explres Oclobe-rﬂ 2008 Macksnrnci. N ST Coy

BKEO7&1LS PGEOORP7 ,'_é)f
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REARA A. BOMNELLY

 07/18/7005 08

Ba

00s0iion

r Considarabipn ¢ $500000.00 Exenst Coda: B

ity m& ' -
wﬁﬁg‘iﬁﬁ “‘QWﬁ Coonky ‘Stabe  H.P.H.R.F Total
B 500,50 129,50 525.00 - 4175.00
o P General Public  Exkra 1% Tax
W . 990,00 250,00  750:00 0.00

e 72031-H
THIS DEED, made the 1 day of July, It the year of our Lord Two Thousand Five

BETWEEN CONSOLIDATED RA!L. CORPORATION, a Corporation of the Commonwealth of
nnsylvania, having an office at Two Commerce Square, 2001 Market Street, 8™ Floor, Philadelphia,
iﬁ?ennsylvama, 19103, herelnafter referred to as the Grantor, and 446 NEWARK AVENUE, L.L.C, &
“Limited Liability Company of the State of New Jersey, having a malling address in care of Carmine R.

Alampl, Esq., One University Plaza, Suite 404, Hackensack NJ 07601 , hereinafter referred to as the

Grantes.

HUDEDK
e

RECEIVED
ARND
CDRDED

DEE
=
5
z
i
4]
7
T
=
2
=
@
o
e
(=N
o
=
g
g
n
=
Q.
=
[w]
o
2
o,
5]
2
(]
-
=3
=
i
0
=
3
e,
u
<
i
X
c
b=
]
s,
m
(w)

paid by the said Graniee, at or before the sealing and dellvery of these presents, the receipt whereof is
hereby acknowledged, Grantor does by these prasents, remise, release and forever quitclaim unto the
said Grantee, the heirs or successors and assigns of the said Grantee, all right, titié and interest of the
said Grantor of, in and to the Premises as more particularly described on Exh:blt ‘A, pages 1 of 3
frhwough 3 of 3, appended hereio and made a pari hereof, .

EXCEPTING AND RESERVING, thereout and therefrom and -unto the said Grantor,
permanent, perpetual, exclusive, assignable and unrestricted sasements and rights for any and all
existing sewer, gas and water lines, poles, pipes, wires, cables, power, signal and communication
lines, fiber optic lines, telecommunication lines and all their appurtenances, hereinafter referred to as
*facilities”, located in, on, under, over, above, beneath the surface, across or through the Premises;
and together with the right to use, maintain, repair, replace, renew, rehabilitate and remove said
facilities and their appurtenances; and further together with the right of unimpeded ingress and egress
in, on, over, across and through the Premises for the aforesaid purposes, as well as for access to
Grantor's remaining property west of Block 4486, Lot 1BA from Newark Avenue,

UNDER and SUBJECT, however, to {1) whatever rights the public may have to the use of any
roads, alleys, bridges or streets crossing the Premises, (2) any sireams, rivers, creeks and water ways
passing under, across or through the Premises, and (3) any easemeants or agreements of record or
otherwise affecting the Premises, and to the state of facts which a persondl inspection or accurate
survey would disclose, and to any pipes, wires, poles, cables, culvarts, drainage courses or systems
and their appurtenances now existing and remaining in, on, under, over, across and through the
Premises, together with the right to malntain, repair, renew, replace, use and remove same.

. THIS INSTRUMENT fs executed and delivered by Grantor, and is accepted by Grantes,
subject to the covenants set forth below, which shall be deemed part of the considerafion of this
conveyance and which shall run with the fand and be binding upon, and inure to the benefit of, the
respective heirs, legal representatives, successors and assigns of Grantor and Grantee. Grantee
hereby knowingly, willingly, and voluntarily waives the benefit of any rule, law, custom, or statute of the
State of New Jersey now or hereafter in force with respect to the covenants set forth below:

TAX REFERENCE: . THIS INSTRUMENT PFigARED BY:

-Block 446, Lot 1BA _ : Robert W. Ryan
o C Consolidated Rail Corporatlon
2001 Market Street — 8" Floor

Philadelphia, FA 19103 .

BK=O7S1LS  PG2O0D280
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(1)  Grantor shall neither be liable or obfigated to construct or main'té'm any fence or similar
structure between the Premises and adjoining land of Grantor nor shall Grantor be liable or obligated to

pay for any part of the cost or expense of constructing or maintaining any fence or similar strugture, -

and Grantes hereby forever releases Grantor from any loss or damage, direct or consequential, that
may be caused by or arise from the lack or failure to maintain any such fence or similar structure.

(2)  Grantee hereby forever releases Grantor from all Iaabmty for any loss or damage, direct or
consequential, to the Premises and to any buildings or improvements now or hereafter erecled thereon
and to the contants thereof, which may be caused by or arise from the normal operation, maintenance,
repair, or renewal of Grantor's railroad, or which may be caused by or arise from vibration resulting
from the normal operation, maintenance, repair or renewal thereof,

(3.)  A. Alloeation of Specific Obligations to Remediate,

The parties shall, as between themselves, allocate obligations petaining to any Remediation with

respect to the Premises in accordance with this Section, without regard to tonsiderations of fault,

failure or negligence.

(i) -Grantee shall be responsible after the dale of this Deed for any Remediation arising from
the existence or presence of any contamination in, on or about the Premises, including without
limitation, any Hazardous Substances, except as specifically provided otherwise in Subsection A(il)
below, .

(i) Grantor shall be responsible for Remediation of Hazardous Substances in, on or about the
Premises, provided that such Hazardous Substances: (1) resulted from a condition created by Grantor

_during the time the Premises was owned by Grantor; and (2) are a violation of applicable environmental

laws or regulations In effect and as interpreted on the date of this Deed. Notwithstanding the aforesald,
Grantor shail not be liable for any Remediation resulting frorn any condition: (a) that Grantee had
knowledge of or reasonable basis to suspect as of the date of this Dged; or (b} that Grantee could have
discovered its presence upon the Premises by a duly diligent examination of the Premises or public
records related theretd; or (c) which Grantee has failed to immediately notify Grantor of as provided for
below. Grantor's liabliity for any Remediation for which i Is otherwise responsible hereunder shall be
no greater than that resulting from the condition of the Premises existing as of the date of this Deed
regardless of any increase in Remediation costs or liability created by or resulting from events
occurring after the date of this Deed, including the passage of time. .

{iiiy I at any time after the date of this Daed, any Hazardous Substances aré discovered which
are or may be the responsibility of Grantor to Hemedrate pursuant to Subsection A(il) above, then

. Granteé shall Immediately notify Grantor of such Hazardous Substances, and Grantor shail havé the

opporiunity and right 1o investigate, determine is responsibliity therefor, determine in connection with

--gppropriate governmental or regulatory bodies the appropriate response or remedy for such Hazardous

Substances and Remediate, with its own forces or contractors and at its own expense, such Hazardous
Substances fo the satlsfacﬁcn of appropriate regulatory bodies or to the additional extent deamed
appropriate by Grantor. Grantor shall only be obligated to Remediate such Hazardous Substances to
the extent that would be required for the now existing or most recent use of the Premises by Grantor,
regardless of the current or proposed use of the Premises by Grantee. Grantee shalf grant such rights
of entry or other rights to Granfor, upon reasonable terms and without compensation, as may be
necessary fo allow Grantor to perform the inspections, remediation or other actions necessary fo
comply with this Subsection. in the event of a dispute concerning Grantor's responsibility for any

.- Remediation hereunder, the parfles shall cooperate to resolve such dispute as quickly as possible, and

Grantee, unless required by valid judicial or regulatory order to take immediate action to Remediate a

specific condition, shall, during the resolution of such dispute, take no actions inconsistent with

Grantor's right to seek a determination from the appropriate regulatory or judicial body of the remedy
required by law and to Remediate the Hazardous Substances with its own forces or contractors.
Grantor shall not be liable to Grantes for any damages, costs or expenses incurred as a result of such
Remediation, except that if Grantee is required by valid judicial or administrative order as provided

2 BKIO7&41% PG:O0281
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above 10 take immediate action to Remediate any Hazardous Substances which are later determined
to be the responsibiiity of Grantor pursuant to this Subsection, Grantes shall be able fo recover its’
actual and reasonable costs from Granior,

B. Definition of *Hazardous Substance{s)*. "Hazardous Substance{s)", as used in this Deed,

shall mean any material or substance that is defined or classified as a *hazardous substance” pursuant
to Section 101 of the Comprehensive Environmentai Response, Compensation and Liability Act {42
U.8.C. §9801(14)) or Section 311 of the Federal Water Poliution Control Act (33 U.S.C. §1321); a
“hazardous waste” pursuant to Section 1004 or 3001 of the Resource Conservation and Recovery Act
{42 U.S.C. §§6503, 6921); a toxic poliutant under Section 307{a}(1) of the Federal Water Pollution
Control Act (33 U.S.C. §1317(a){1)); a “hazardous air pollutant® under Section 112 of the Clean Air Act
(42 U.8.C. §7412); or a “hazardous material” under the Hazardous Matetials Transponatlon Uniform
Safety Act of 1990 (49 U.8.C, App. §1802(4)).

C. Definition of “Hemedigte’ and "Bemediation”, “Bemediate” or. “Remediation”, as used in
this Deed, shall mean, any reasonable investigation and the formulation and implementation of any
remedial action, containment, cleanup, response, treatment, removal, mitigation, abatement,
elimination or controf of any contamination. '

D. Indemnity. The party made responsible by this Section for any Remediation shall: (1)
satisfy said obligations; and (2} indemnify, defend and hold the other parly (and iy directors, officers,
employees and agenis) harmless from and against any claims, Habilifies, ]udgments settiements, costs
and expenses (including without limilation, reasonable attorneys fees) arising out of or in connection
with sald Remediation,

E. Release. As a material part of the consideration 1o Grantor for the conveyance of the

- Premises, Grantee hereby expressly and irrevocably releases and forever discharges, and by these
presents does, for its successors and assigns, release and forever discharge Grantor (including,
without limitation, its directors, officers, employees, and agents) from any and all actions, suils,
controversies, damages (compensatory, punitive or consequential), judgments, claims and demands
whatsoever, in law, or in equity, which Grantee ever had, now has, or which it or its successors and
assigns hereafter can, shall or may have against Grantor, arising out of or in connection wih the
presence of any contamination on the Premises, including without limitation, any Hazardous
Substances, except to the extent Grantor fails to comply with its obligations set forth in Subsection A(il)
above, or Grantee is entitled to recover the cost of any Remediation pursuant to Subsection A{i).

. Grantee shall indemnify, defend and hold Grantor harmiess frim and against any and all claims,
fiabilities, judgments, settlements, costs and expenses (including without fimitation, reasonable
attomneys’ fees) arising out of of in connection with Grantee’s prosecution of any of its legal remedies
against any third party who might have concurring or joint liability for matiers for which Grantee has
released Grantor pursuant o this Subsection. Each parly expressly waives, to the extent it lawfully
may do so: {i) the benefits of any statute that would relieve it of any obligations that it has assumed
under this Section, and (i} any defense predicated on aIEeged mlsrspresentatlons of fact or the
nondisciosure of any fact.

(4}  Should a claim adverse to the title hereby quitclaimed be asserted and/or proved, no recourse
shalt be had against the Grantor herein.

EXCEPTING AND RESERVING, therecut and therefrom and unto the said Grantor,
. permanent, perpetual, exclusive, unrestricted and assignable easements and rights for any and all
existing signboards and their appurtenances located on the Premises; together with the naecessary;
easements and sights for any necessary electric service lines and their appurtenances needed for
iuminating said signboards; and together with rights and easements fo construct, use, maintain,
modify, enlarge, repair, renew, replace, rehabllitate and remove said signboards; and together with the
right of immediate and unimpeded ingress and egress on, over, across, and throuigh the Premises for
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the purposes aforesaid; and further together with the exclusive right to sell and assign such rights and
fo refain any and all revenues, income, charges, considerations and fees derived therefrom.

" TOGETHER with all and singular the tenements, hereditaments and appurtenances thereunto
belongtng, or in any wise apperaining and the reversion and reversions, remainder and remainders,
rents, issues and profits thereof; and all the estate, right, title, interest, property, claim and demand
whatsoever of i, the said Grantor as well at law as in equity or otherwise howsoever of, in and to the
same and every part thereof, UNDER and SUBJECT and ‘EXCEPTING AND RESERVING as
aforesaid.

TO HAVE AND TO HOLD, all and singular the said Premises, together with the
appurtenances, unto the Grantee, the heirs or succassors and asmgns of the Grantee, forever, UNDER
and SUBJECT and provided as aforesaid.

. THE words "Grantor* and “Grantee” used herein shall be construed as if they read “Grantors"
and "Grantees”, respectively, whenever the sense of this instrument so requires and whether singufar
or plural, such words shall be deemed to include at all times and in all cases the heirs, legal
representatlves or successors and assigns of the Grantor and Grantee,

IN WITNESS WHEREOF, the Grantor has caused this Indenture to be signed an its name and behalf

, BKrO7S1S  pParoozss
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C EXHIBITA
CASE NO. 72931-H

 LoFy F 15 BEED

§AS BEEN SINT 10 ASSESSOR'S OFFICE

ALL THAT CERTAIN piece or parcel of land of the Grantor, together with all of
the improvements thereon, being a portion of the line of railroad known as the
Penn Central Harsimus Branch and identified as Line Code 1420, situate in the
City of Jersey City, County of Hudson and State of New Jersey, said parcel being
identifled as Block 446, Lot 18A, which is bounded and described in accordance

with a Plat of Survey, identified as Project No. 0303332, dated December 29,

2004 and revised through Februaty 23, 2005, prepared- by Glen J. Lloyd,
Professional Land Surveyor, New Jersey Lucense No. GS37598, attached hereto
and made a part hereof, as follows.

BEING a part or portion of the same premises which Fairfax Leaty, as Trustee of

the Property of the United New Jersey Railroad and Canal Company, Debtor, by

Conveyance Document No. UNJ-CRC-RP-4, dated March 31, 1976 and
recorded on October 10, 1979 in the Recorder's Office of Hudsonm County, New
Jersey, in Liber 3286 at page 757&c.; and also Filed and Recerded in the
Recorder's Office of the Secretary of State for the State of New Jersey on
October 12, 1978, granted and conveyed unto Consolidated Rail Gorporation.

EXHIBIT “A”, Page 1 of3
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$CHOOR DEPALMA

Engligersand €onsulfants
Y .
February 23,2005 "~ Project No, 030333202
LEGAL DESCRIPTION : PR g Y
LOT 18A, BLOCK 446 %gm et % oo
CITY OF JERSEY CITY s

HUDSON COUNTY, NEW JERSEY

A parcel of land described herein, known and designated as Lot 18A, Block 446, City of Jersey
City, Hudson County, New Jersey, as shown on a certain map entitled, "Boundary Survey, Lot M

- - Block 212, Lot 50A - Block 247, Lot 50A - Block 280, Lot 50A - Block 317.5, Lot 50A -

Block 354.1, Lot 50 - Block 389.1, Lot 50 - Block 415 & Lot 18A - Block 446," prepared by
Schoor DePalma, dated December 29, 2004 and revised to February 23, 2005, and being more
patticularly descnbed as follows:

Beginning at a point in the southwesterly sideline of Newark Avenue (66 foét wide right-of-
way), said point being the most southeasterly cotner of a description of land recorded in the

" Hudson County Clerk’s Cffice in Deed Book 7052, Page 106, said land bemg known and

designated as Tax Map Lot 18B, and rununing; thence,

1. Along the southwesterly sideline of Newark Avenue, south 39 degrces 51 minutes 08
seconds east, 67.80 feet; thence

2. Notth 83 degrees 44 minutes 57 seconds west, 418,37 feef; thence,

| 3. North 06 degrees 12 minutes 18 seconds east, 58.25 feet to a point of non-tangent

curvature in the most southerly line of the aforementioned Lot 18B; thence,

4. Along said Lot 18B and along a non-tangent curve to the left having a radius of 2782.42
feet, a central angle of 07 degrees 37 minutes 09 seconds, an arc length of 370.00 feet and
a chord bearing and distance of south 82 degrces 00 minutes 27 seconds east, 369.73 feet
to the pomt or place of beginning. - :

Containing 19,081 square feet more or less / 0.438 acres of land mote or less as described herein,

Subject to all emshng casements, tights-of-way and rescrvauons of record

oy

Glen J. Lloyd, ﬁL 8. ;;,.f ¥
N.J. Profcssmnaﬂ and Srirvey 1;‘
‘ New Jersey LICQA‘.!SQ{NO GS&? 9
1\project20031030333202um&bs\lot 18a.doc ‘ e p m;s\ £ x‘g
.‘ -’,»I"’Tl; {« 1 ,Mﬁ)
BKEOZ41S ﬁ@wﬂ% 2835
Your boftom iine rosults parther. ®

20 Watanviaw Bouavard, PO Box 5245, Parslopany, NJ 07054-6245 Tel: 973.299.7970 Fax: 973,334.5588
. Manalc:pan = Brick W Ciinton M Egg Harbxor W Exton & Falls m Kulpsville = qulppcny
Phllodelphla & Stafford B Voomoas & White Plains

www.schooidepalma.com . © -EXHIBIT*A", Page 20f 3 -
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PO NI DR T

oo T : GYT/REP-3
(11-04)

State of New Jersey .
Seller's Regidency (!anrttftmtwn/iix.emmmn

(C.55, P.L. 2004)

{Plaase Print or Type)

SELLER(S) INFORMATION (Sce Instructions, page 2):
 Name(s) Consofidated Rail Corporation L

Current Resident Address 405 Division Street, Suite 215

City, Town, Post Office  Elizabeth . State __NJ__ ZipCode 07201

PROPERTY INFORMATION (Brief Property Description): ' ,
Block(s) 446 Lot(s) 18 A - Qualifier

Street Address Newark Avenue and Sixth Street

 Zip Code 07302

. City, Town; Post Office Jersey City . State NJ

Seller’s Percentage of Ownership 100% Consideration $5060,000.00 ‘Closing Date 7/13/05

SELLER ASSURANCES (Check the Appropriate Box):

1. 01  Iamarestdent taxpayer of the State of New Jersey pursant to N.JS.A. 84A:1.1 et seq. and will filea
resident gross income tax return and pay any applicable taxes on any gain or income from the disposition of
this property.

2. I The real property being sold or transferved is used exciusively a8 my principal residence within the meaning
of section 121 of the Federal Internal Revenue Code of 1986, 28 U.8.C. s, 121,

3 O I am 8 mortgagor conveying the mortgaged property to a mortgagee in foreclosure or in a transfer In lieu of
foreclosure with no additional consideration.

4, [0 Seller, transferor or transferee is an agency or authority of the United States of America, an agency or
authority of the State of New Jersey, the Federal National Mortgage Association, the Federal Home Loan
Mortgage Corporation, the Government National Mortgage Agsociation, or a private mortgage insurance
company,

5. @ Seiler is not individual, estate or trust and as such not required to make an estlmabed payment pursuant to
N.J.8.A.54A:1-1 et seq.

6. [l  The total consideration for the property is $1,000 or less and as auch, the seller is not required to make an
estimated payment pursbant to N.J.S.A. 54A:5-1-1 et seq.

7. O 'The gain from the sale will nof be recognized for Federal income fax purposes under LR.C. Section 721,

11031, 1038 or i3 a cemetery plot. (CIRCLE THE APPLICABLE SECTION.) I such section does not
ultimately apply to this transaction, the seller acknowledges the obiigation to file 2 New Jersey income fax
return: for the year of the sale. _

SELLER(S) DECLARATION:

The undersigned understands that this declaration and its contents may. be disclosed or provided to the New Jersey Division
of Taxation and that any false statement confained herein conld be punished by fine, imprisonment, or both. I furthermore
declare that I have examined this declaration and, to the best of my knowlgdge elief, it is true, correct and complete.

July 13, 2005

Date Bignature Robert W. ‘Rfa Direy Estate
(Seller) Please indicate if Power oﬂ&/btuéy Gr y i Fact
July 13, 2005
Date Signature Consolidated-Rall Corporafi
(Seller) Please indieate if Power of Atiorneyor A ey in Fact
1647 - Seller’s Resideney Certification/Exemption Powered by o rinted by ALL-STATE LEGAL®
GIT/REP-3 . HotDocs® A Division of ALL-STATE, Internationa, Ine.
Rev. 11/04 PIAS ’ . wwwaslegaleom 800.222.0510 Pagel

BKEO7415 PGEOD287
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by its Director-Real Estate duly authorized thereunto and has.caused its corporate seal to be hereunto
affixed and attested by its Corporate Secretary, the day and year ﬁrst above wrltten,

SEALED and CONSO LIDATED RAlL COHPORATION
DELIVERED in the

p@me,; Ao) //é)ﬁ S~

CARsl A~ #7111 Rbbert W. Rya V
Director-Real Bgtat
ATTEST:

CALoL. AN HUT7 i Jorathan M. Broder :
Cymporate Secretary . . '

COMMONWEALTH OF PENNSYLVANIA )
- . 188
COUNTY OF "o dWie— )

BE IT REMEMBERED, that on this &\l\ day of July in.the year Two Thousand Five {2005),
before me, the subscriber, a Notary Public for the Commonwealth and County aforesaid, personally
appeared Robert W, Hyan Director-Real Estate of CONSOLIDATED RAIL CORPORATION, the
corporate Grantor named in the within Instrument, who | am satisfied is the person who has signed the
within Instrument on behalf of said Corporation; and | having first made known to him the contenis
thereof, he did acknowledge that he signed, sealed and delivered the same as such officer aforesaid;
that the foregoing Instrument is the voluntary act and deed of said Corporation, made by virlue of
authority from its Board of Direstors; and that the full and actual consideration paid or to be paid for the
transfer of title to realty evidenced by the within Instrument as such conhsideration is FIVE HUNDRED
THOWUSAND Dollars {($500, 000). L _

N@MG\W o pecors 4 rerucd TO

Notaty Public
{“5 °N ALARR ¢ hxiartlis

A LAt i €77 Orazd
- HAGRLTACE M o7é2y

COMMONWIEAL OF PENNSYLYANIA
' NOTARIAL SEAL
{ JENNIFER A. BURTULATO, Notary Putiic
v ' Cily of Philadefphia, Ehita nty[m
' My Comisson Expires Oclober 11,2

BKEO7615 FPGIO0O288

5
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EXHIBIT F

Exhibit F

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Deed, Fairfax Leary as Trustee for United New Jersey railroad and Canal Company, to Conrail ,
recorded October 12, 1978 (excerpted)

000124
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Document No. _ O 0 88 »

UNJ-CRC-RP-4 ~ ~ -

DEED 0
2 CT 12 14

DONAt b o
Slcltsmxv OF STare _ /

VD M0 REgy,
Qo

THIS DEED Is MADE BY AND BETWEEN
2 . —
AN ~ FAIRFAX LEARY,
AS TRUSTEE OF THE PROPERTY OF

THE UNITED NEW JERSEY RAILROAD AND CANAL COMPANY, DEBTOR

N

(“Grantor”), whose address is 1404 Mt. Pleasant Road,
Villanova, Pennsylvania 19085

— . e
CONSOLIDATED RAIL CORPORATION ' o7
a corporatlon orgamzed and enstmg under the laws of the - . -
Commonwealth of Pennsylvania (“Grantee”), whose address is 1818 Market Street, . o
, . Philadelphia, Pennsylvania 19103. B o

—— —— — DU N

UNLOCHJE S

I WHEREAS the Debtor is a railroad in reorganization under Section 77 of the Federal Bankruptcy Act 11US.C. ) ==
Sec. 205, and is a railroad in reorganization as that term is defined in the Regional Rail Reorganization Act of 1973

(Public Law 93-236, 87 Stat. 985), as amended (“Act”); and

WHEREAS, by orders of the United States District Court for the Eastern District of Pennsylvania entered in
Docket No. 70-347-A the above-named individual was duly appointed and is now serving as Trustee of the property
of the Debtor; and.

WHEREAS, the United States Railway Association, pursuant to Section 209 (¢) of the Act, has certified to -
5 the Special United States District Court established pursuant to Section 209 (b) of the Act (“Special Court”),

i that the rail properties of the Debtor hereinafter described (except those hereinafter reserved and excepted) -
arg to be transferred by the Grantor to the Grantee; and

. - WHEREAS, pursuant to Section 303 (b) (1) of the Act, the Special Court has ordered the Grantor to convey to the
Grantee all of the Grantor’s right, title and interest in such rail properties, free and clear of any liens or -
encumbrances as provided in Section 303 (b) of the Act; .

Now, THEREFORE, pursuant to the Order of the Spemal Court, the Grantor hereby grants and conveys to the
Grantee:

A. All of the Grantor’s right, title and interest, legal and equitable, in and to the real property located in the

e

County of Hudson, State of New Jersey ‘

as described in Exhibit A attached to this Deed as a part hereof, together with all of the appurtenances,
hereditaments, franchises, ways, waters, minerals, rights, privileges, improvements, fixtures, hcenses, leaseholds,
reversions, easements, rights under operatmg, trackage and joint facility agreements, rents, issues; profits and
other interests and items belonging to or in'any way appertaining to such real property, including but not limited to

real property items that would properly be recorded in Accounts 1 through 45 and 90 of the Property Accounts
prescribed by the Interstate Commerce Commission for Railroad Companies in its Uniform System of Accounts, 49
C.F.R. Part 1201, to the extent that such interests and items belong or in any way appertain to such real property,

; except as those interests and items belong or appertain to the real property hereinafter reserved and excepted.

R BT

14 9nn Raviand
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.~ B. 1. The easements and rights to use, operate, maintain, repair, renew, replace and remove on, under,

uver and across the real property heremafter reserved and excepted (“Grantor’s Burdened Property”), any
and: all lines, poles, pipes, appliances, equipment, structures, facilities and appurtenances (each an
“Basement [tem”) existing on and used or useful as of the date of delivery of this Deed as a part of any
railroad communication, signal or interlocker system or as a part of any electrie, telephone, telegraph, water,
gas, steam, sanitary sewer, storm sewer or other utility system, together with the easement of reasonable
access over the Grantor’s Burdened Property to permit the exercise of the foregoing easements and rights,

and the easement for lateral support of the real property conveyed by this Deed.

2. The easements and rights for the specific uses, if any, (each an “Easement Item”) particularly de-
seribed in Exhibit B attached to this Deed as a part hereof and burdening certain real property hereinafter
reserved and excepted.

3. The Grantee shall give the Grantor reasonable notice before entering on the Grantor's Burdened
Property to exercise the easements and rights conveyed in this Paragraph B, and shall exercise such easements
and rights (a) so as not to interfere unreasonably with the use and enjoyment of the Grantor’s Burdened
Property, (b} in compliance with generally applicable reasonable requirements established from time to time
by the Grantor and (c) so as not to increase materially the burden on the Grantor’s Burdened Property

_existing on the date of delivery of this Deed. The Grantee shall indemnify and save the Grantor harmless from'

any loss, damage or expense arising from the exercise of the foregoing easements and rights, without regard
to negligence on the part of the Grantor or the Grantee. Upon request of and at the expense of the Grantor, '
the Grantee shall execute and deliver to the Grantor a deed or other instrument releasing the Grantee’s rights
in any part of the Grantor’s Burdened Property that is not used or reasonably needed by the Grantee in the
exercise of the easements and rights conveyed in this Paragraph B.

4. If the location of any Easement Item would interfere with any proposed use or sale of any part of the -
Grantor’s Burdened Property, the Grantor may, at the Grantor’s expense and after-obtaining the Grantee’s
written consent, relocate the interfering Easement Item or cause the same to be relocated. Such consent will
be granted unless (a) the Easement Item cannot be relocated as proposed by the Grantor without
unreasonable interference to the Grantee’s operations or without damage to the integrity of the system of
which the Easement Item is a part or (b) the Grantee will not have reasonable access to the relocated"
Easement Item. If the Grantee has previously released its easements and rights in any real property as
provided in Paragraph B. 3. and a relocated Easement Item falls, in whole or in part, within the area that has
been so released, the Grantor and the Grantee shall exchange the following instruments promptly after the
rel@amon is completed:
<  (a) The Grantor shall execute and deliver to the Grantee a supplementary deed of easement which
wconveys to the Grantee with respect to the relocated Easement Item the easements and rights described

In this Paragraph B.
(b) The Grantee shall execute and deliver to the Grantor a deed or other instrument of release as
rovided in Paragraph B. 3.

¥5. The Grantor shall bear all expenses and the cost of all transfer and recording taxes, fees and charges in
connection with all deeds and other instruments delivered pursuant to this Paragraph B.

DONALD LAN
st

RESERVING AND EXCEPTING, HOWEVER, TO THE GRANTOR:

C. All the respective right, title and interest of the Grantor, legal and equitable, in and to the real
property described in Exhibit B attached to this Deed as a part hereof, but subject, however, to (a) the
limitation of access thereto across the real property conveyed by this Deed as hereinafter provided and (b) the
easements and rights conveyed pursuant to Paragraph B above.

D. 1. The easements and rights to use, operate, maintain, repair, renew, replace and remove on, under,
over and across the real property conveyed by this Deed (“Grantee’s Burdened Property”), any and all lines,
poles, pipes, appliances, equipment, structures, facilities and appurtenances (each an “Easement Item”)
existing on and used or useful as of the date of delivery of this Deed as a part of any railroad communication,
signal or interlocker system or as a part of any electric, telephone, telegraph, water, gas, steam, sanitary
sewer, storm sewer or other utilily system, together with the easement of reasonable access over the
Grantee’s Burdened Property to permit the exercise of the foregoing easements and rights, and the easement
for lateral support of the real property reserved and excepted from this conveyance.

2. The easements and rights for the specific uses, if any, (each an “Easement Item”) particularly de-
scribed in Exhibit B to this Deed and burdening certain real property conveyed by this Deed.

-2- S
1&{‘:3285 w 18
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T ‘3. The Grantor shall give the Grantee reasonable notice before entering on the Grantee’s Burdened
) Prope‘('ty( to exercise the easements and rights reserved and excepted in this Paragraph D, and shall exercise
!such ‘zasements and rights (a) so as not to interfere unreasonably with the use and enjoyment of the
* Grantee’s Burdened Property, (b) in compliance with generally applicable reasonable requirements
established from time to time by the Grantee and (c) so as not to increase materially the burden on the
Grantee’s Burdened Property existing on the date of delivery of this Deed. The Grantor shall indemnify and
save the Grantee harmless from any loss, damage or expense arising from the exercise of the foregoing
easements and rights, without regard to negligence on the part of the Grantee or the Grantor. Upon request
- of and at the expense of the Grantee, the Grantor shall execute and deliver to the Grantee a deed or other
instrument releasing the Grantor’s rights in any part of the Grantee’s Burdened Property that is-not used or
reasonably needed by the Grantor in the exercise of the easements and rights reserved and excepted in this
Paragraph D.

4. If the location of any Easement Item would interfere with any proposed use or sale of any part of the
Grantee’s Burdened Property, the Grantee may, at the Grantee’s expense and after obtaining the Grantor’s
written consent, relocate the interfering Easement Item or cause the same to be relocated. Such consent will
be granted unless (a) the Easement Item cannot be relocated as proposed by the Grantee without
unreasonable interference to the Grantor’s operations or without damage to the integrity of the system of
which the Easement Item is a part or (b) the Grantor will not have reasonable access to the relocated
Easement Item. If the Grantor has previously released its easements and rights in any real property as
provided in Paragraph D. 3. and a relocated Easement Item falls, in whole or in part, within the area that has
been so released, the Grantor and the Grantee shall exchange the following instruments promptly after the
rﬂoqmon is completed: '

5 {a) The Grantee shall execute and deliver to the Grantor a supplementary deed of easement which
5 a)nveys to the Grantor with respect to the relocated Easement Item the easements and rights descn'bed
5 this Paragraph D.

z l'n's (b) The Grantor shall execute and dehver to the Grantee a deed or other instrument of release as
a ﬂovnded in Paragraph D. 3. . ~

0CT 12 1978

connection with all deeds and other instruments delivered pursuant to this Paragraph D. =

E. All mineral rights owned by the Grantor in any parcel as to which an interest in the surface is not
conveyed by this Deed. v o

To HAVE AND TO HOLD the real property and the easements and rights hereby conveyed to the Grantee,
free and clear of (a) any liens or encumbrances as provided in Section 303 (b) of the Act and (b) any and all
easements and rights of access to the real property reserved and excepted from this conveyance across the
real property conveyed by this Deed (except as otherwise provided in this Deed), even if such easements
and rights would otherwise arise by reason of necessity, implication or other operation of law, statute,
ordinance, rule or regulation of any governmental entity, Bur SUBJECT, HOWEVER, to (i) those easements
and rights reserved and excepted in Paragraph D above, (ii) all existing licenses, easements, leases (other
than those which may have been created to secure payment of a financial obligation), and operating, trackage
right and joint facility agreements and (iii) Operating Rights Grants, if any, from the Grantor to a third party
conveyed concurrently with this conveyance and identified in Exlnblt B to this Deed.

The Grantor hereby covenants that the Grantor will perform, execute, acknowledge and deliver any and
all such further acts, deeds, assignments and other instruments as may be reasonably requested by the
Grantee to convey, confirm, clarify, identify or more precisely describe the real property and the easements
and rights conveyed by this Deed or intended so to be in order to carry out the intent of this Deed in light of
the designations contained in the Final System Plan which has been certified to the Special Court by the
United States Railway Association pursuant to the Act, and to effect the recordation of, or otherwise perfect,
this Deed and all such other deeds, assignments and instruments under any applicable statute, ordinance, rule
or regulation. '

The Grantee hereby covenants that the Grantee will perform, execute, acknowledge and deliver any and
all such further acts, deeds, assignments and other instruments as may be reasonably requested by the
Grantor to confirm, clarify, identify or more precisely describe the real property and the easements and
rights reserved and excepted from this conveyance or intended so to be in order to carry yut the intent of this
Deed in light of the designations contained in such Final System Plan, and to effect thé recordation of, or
otherwise perfect, this Deed and all such other deeds, assignments and instruments under any apphcable
statute, ordinance, rule or regulation.

3. wed280 = 79
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s hy acceptance of this Deed, the Grantee (a) agrees to perform each of the obligations imposed on the

Grantee by the terms of this Deed, and (b) assumes and agrees to perform and observe all obligations and
conditions on the part of the Grantor or the Grantor’s predecessor in title to be performed or observed that arise
or accrue after the date of delivery of this Deed under all licenses, easements, leases (other than those which
may have been created to secure payment of a financial obligation) and operating, trackage right and joint
facility agreements (subject however, to the terms thereof) which are conveyed by this Deed and under those
to which this conveyance is made sub_)ect provided that the Grantee assumes no: obligation or habxllty that
arises after the date of delivery of this Deed out of any event, act or failure to act that occurred prior thereto
and, where an obligation or liability is related to a period which is both before and after such date, the Grantee
assumes only that portion of the obligation or liability which is reasonably allocable to the part of the period
after such date. Concurrently with the delivery of this Deed, the Grantee is delivering to the Grantor a separate
instrument executed by the Grantee acknowledging receipt and acceptance of this Deed and affirming the

- provisions of this paragraph.

All of the covenants of the Grantor and the Grantee, respectively, shall be deemed to be real covenants and

. shall run with the land.

The words “Grantor” and “Grantee” used herein shall be construed as if they read “Grantors” and
“Grantees”, respectively, whenever the sense.of this Deed so requires and, whether singular or plural, such
words shall be deemed to include in all cases the successors and assigns of the respective parties.

This ‘conveyance and the specific covenants of the Grantor are made by the Grantor as Trustee of the
property of the Debtor, and not individually, and this conveyance is made without covenants of title or any
warranties express or lmphed v

IN WITNESS WHEREOF the Grantor has executed this Deed this 3' day of March, 1976.

Signed and Acknowledged . )
in the Presence of: RU EE OF THE P OPERTY OF THE
UNITED NEW JERSEY RAILROAD

9 8 I AND CANAL COM‘PANY DEBTOR

A;nna Fround
- AXD RECo
Pelat S I?LLM | ‘\\X-“ RQ@
Poter S. R Reichertz | | oCT 12 1978
| ' DONALD LAN
DISTRICT OF COLUMBIA, SS: SECRETARY OF STATE

t _ .
On this 3l v day of Mirch, 1976, before me; a Notary Public authorized to take acknowledgements

-and proofs in the District of Columbia, personally appeared Fairfax Leary, personally known to me to be the

person whose name is subscribed to the foregoing' Deed, bearing the same date as this certificate of

- acknq.w}eggement and acknowledged himself to be the Trustee of the Property of The United New Jersey
- Rajigha mﬁg ‘Cangl- Company, Debtor, and that he executed the foregomg Deed as his free act and deed as

i lt.zrposes therein contained.

/fwéw P L.

523280 70
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EXHIBIT A

Document No. O 0 9 2
UNJ-CRC~-RP-4

To THE DEED BY AND BETWEEN

FAIRFAX LEARY,

AS TRUSTEE OF THE PROPERTY OF

THE UNITED NEW JERSEY RAILROAD AND CANAL COMPANY, DEBTOR

AND

CONSOLIDATED RAIL CORPORATION

YWD,

DESCRIPTION OF REAL PROPERTY DOCr 22, o’f’o‘a
LOCATED IN oMy 0
) Aﬂ’opsl;:g'

County of Hudson, State of New Jersey

For the purpose of each description contained in this Exhibit A (and solely by way of illustration and not by way

!

of limiting the generality of the term “adjacent”), adjacency shall be deemed to exist without regard to the
existence of any public or private street, highway, alley or other way between one part of the Grantor’s real

property and another.

This Exhibit A consists of the follbwing pages:omly:

A_S' A"g' A"'lol A-lln

|

-5
A-1
000129

A"l' A‘z, A"3' A-4, A"’S' A"‘?,

.,.55.33286, T 761
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Document Néq

" UNJ-CRC-RP-4~

Situate in the County of Hudson, State of New Jersey,
and being The United New Jersey Raillroad and Canal Company'‘s
line of railroad known as the Penn Central Haxsimus Branch
and being all the real property in the County lying in, under,
above, along, contiguous to, adjacent to or connecting to

such line,

Such line originates in the County at Harsimus Cove,

passes through Journal Square, and terminates in the County

near the junction with the Penn Central New York-Philadelphia
Main Line, west of the New Jersey Tuwnpike Overhead Bridge.

The line of railroad described herein is identified as
Line Code 1420 in the records of the United States Railway

Association.

‘2627 ‘2;)
d £2)
‘k) _é?ﬂzaq “\
thaggg 17
Sare.

3286 % 762
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Document No.

UNJ~CRC~RP~4

Situate in the County of Hudson, State of New Jersey, and
being The United New Jersey Railroad and Canal Company's line of
railroad known as the Penn Central Passaic Branch and being all
the real property in the County lying in, under, above, along,
contiguous to, adjacent to or connecting to such line.

Such line enters the County near the Passaic River under
the New Jersey Turnpike Bridge, and terminates in the County
near Meadows Yard.

The line of railroad described herein is identified as Liné
Code 1421 in the records of the United States’ Railway Association.

By
%y, o Q’Q,o .
vy, < g P2
4&er£$fL~[ —
e

; A-3 23286 763
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Document No.

‘UNJ-CRC-RP~-4

Situate in the County of Hudson, State of New Jersey, and
being The United New Jersey Railroad and Canal Company's line of
railroad known as the Penn Central Greenville Branch and being all
the real property in the County lying in, under, above, along,
contiguous to, adjacent to or connecting to such line.

Such line enters the-County'near the Newark Bay Drawbridge,
and terminates in the County at Greenville Yard.

The line of railroad described herein is identified as Line
Code 1422 in the records of the United States Railway Association.

-

Op On — 
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FILED 4,

o 00’1 /?Q,QP

Document No. KNG / '?(9 ()
o, 8 [

/%
UNJ-CRC—-RP-4

o,
(%égﬂv
%

Situate in the County.of Hudson, State of New Jersey, and
being The United New Jersey Railroad and Canal Company's line
of railroad known as the Penn Central Center Street Branch and
being all the real property in the County lying in, under, above
along, contiguous to, adjacent to or connecting to such line.

Such line _orig')inates in the County in Harrison, connecting
to another line of railroad known as the Penn Central New York-

Philadelphia, and terminates in  the County near Harrison Freight

Station, First Street Yard.

The line of railroad described herein is identified as
Line Code 1431 in the records of the United States Railway
Association. . ) -
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Document No. ﬂh@
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Situate in thé County of Hudson, State of New Jersey, and
being The United New Jersey Railroad and Canal Company's line of
railroad known as the Penn Central Meadows Branch Track No. 1
-and being all the real property in the County lying in, under,
above, along, contiguous to, adjacent to or connecting to such
line. '

Such line originates in the County near Meadows Yard,
and terminates in the County near Federal Ship Yard.

The line of railroad described herein is identified as Line
Code 1434 in the records of the United States Railway Association.

, w3286 7 766
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Situate in the County of Hudson,  State of New Jersey, and
being The United New Jersey Railroad and Canal Company's line of
railroad known as the Penn Central Meadows Branch Track No. 2
and being all the real property in the County lying in, under,

above, along, contiguous to, adjacent to or connecting to such
line.

Such line originates in the County near Meadows Yard,
and terminates in the County near Lincoln Highway.

The line of railroad described herein is identified as Line
Code 1434A in the records of the United States Railway Association.

#3286 7 767
-1~
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Situate in the County of Hudson, State of New Jersey, and
being The United New Jersey Railroad and Canal Company's line
of railroad known as the Penn Central Harrison East Newark
Connection, and being all the real property in the County lying
in, under, above, along, contiguous to, adjacent to or connec-
ting to such line.

Such line originates in the County near 3rd and Essex
Streets in Harrison, connecting to another line of railroad
known as the Penn Central Center Street Branch and terminates
in the County near lst and Sussex Streets.

) The line of railroad described hérein‘is identified as Line
Code 1438 in the records of the United States Railway Association.
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Situate in the County of Hudson, State of New Jersey,
and being the United New Jersey Railroad and Canal Company's
line of railroad known as The Penn Central Hudson Street
Branch and being all the real property in the County lying
in, under, above, along, contigquous to, adjacent to or con-
necting to such line.

Such line originates in the County near Montgomery and
Hudson Streets in Jersey City, connecting to another line
of railroad known as the Harsimus Cove Yard, passes through
Hudson Street, Essex Street, and Warren Street and terminates
in the County 1 1/2 blocks west of the intersection of Warren
and Essex Streets. .

The line of railroad described herein is- identified -
as Line Code 1440 in the records of the United States Railway
Asgociation. ' . R

[
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Situate in the County of Hudson, State of New Jersey,
and being the United New Jersey Railroad and Canal Company's
line of railroad known as The Penn Central Susquehanna
Connection, Marion Branch and being all the real property
in the County lying in, under, above, along, contiguous to,
adjacent to or connecting to such”line.

- Such line originates in the Couhty at Marion Junction,
connecting to another line of railrocad known as The Penn

Central Harsimus Branch and terminates in the County, near
Secaucus Road.

The -line of railroad described herein .is identified

as Line Code 1441 in the records of the United States Rail-
way Association.
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EXHIBIT G-1

Exhibit G-1

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Conrail Track Map, Zone 17, page 1 (1985)
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CONRAIL

STATIONS DEPARTMENT
QUALITY CONTROL

ZTS
MAPS
ISSUE

MARCH
1987

NEW JERSEY DIVISION
VOLUME 11
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2TS

TRACK NUMBERING SCHEME
dededeiedededededckdokdode e todedkedodedok dokekokedoloickdokekodeodek doteodek deokodeok

NUMBER
SERTES APPLIES TO

001-199 - CLASSTFICATION TRACKS
200-299 - MAIN TRACKS
- SIDINGS
~ SWITCHING LEADS
-~ RATLROAD SCALE TRACKS
300-349 - RECEIVING TRACKS
350-399 - DEPARTURE TRACKS
400-499 -~ RESERVED FOR SPECIAL APPLICATIONS
500-527 -~ CAR REPAIR TRACKS
528 - TRIMS INBOUND SHOP
529 - TRIMS OUTBOUND SHOP
530-539 - CLEAN OUT TRACKS
540-597 - INTERMODAL
~ FLEXT-FLO
- AUTO TERMINAL
- ENGINE FACILITIES
- OTHER COMPANY USE TRACKS FOR
LOADING AND UNLOADING
598 - TICS INBOUND REPORTING

599 - TICS OUTBOUND REPORTING

600-696 - OUTLYING YARD TRACKS
- INTERCHANGE TRACKS

697-699 - DATA EXCHANGE TRACKS

700-997 - INDUSTRY TRACKS

1

998~999 - RESERVED FOR SPECIAL APPLICATIONS

Fodedehkedeokdedeokokdohokk ko kekododokekkkokdokde ok ik dok k ke dciok dokokok
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ZONE TRACK SPOT

DESCRIPTION
dedodek dekhkokdokkkkdkdddkk hk kol dededededede ke dedede ek dede ke

ZONE: Each division is divided into a
series of Zones, each individually
numbered.

TRACK: Each Track in a Zone will have a
unique number assigned to it,
(NOTE - there may be more than one
industry on any given track),

SPOT: Will further define the location
a car is to be placed (if more
than one patron is located on
any given track, the Spot will
further define the patron's
exact location). Spot number

99 99 indicates patron has no
designated Spot locations on
that track.

PATRON DESCRIPTION

N

bu]829}01f 01]aBc company |

Indicates patron is assigned
one spot delivery,

04 829 |02] 03] XYZ COMPANY

b t Indicates patron is assigned
spots two & three for delivery,

04 829 |04] 09] GENERIC INC,

\| Indicates patron is assigned
spots four through nine for
delivery.

BUILDING

829

I |

?297%2**
NN

111'71

NOTE: While all above patrons are on one
track, they are separated by unique

spot numbers,
Sk dkdedkk ddededekdededededededeekokdededokdekokdokodokkedokedoiokokodok
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ZONE 17

PAGE 1 of

17
17
17
17
17
17
17
17
17
17
17
17
17
17
17

211
212
215
216
217
600
721
723
723
724
725
726
727
729
730

00
00
00
00
00
00
01
99
99
29
99
99
ol
01
01

11

00
00
00
00
00
00
01
99
99
99
99
99
08
05
05

Passaic & Harsimus Line #1
Passaic & Harsimus Line #2
Harsimus Cove Elevation Track
Waldo Ave. Yard Lead
Switching Lead/Runaround
Waldo Ave. Yard

MacMillan Bloedel Containers
MacMillan Bloedel Containers
Oliveri Sons

Vacant

Vacant

Mueller/Block Drug Lead
Block Drug

C. F, Mueller

C. F. Mueller
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EXHIBIT G-2

Exhibit G-2

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Conrail Track Map, Zone 17, page 2 (1985)
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CONRAIL

STATIONS DEPARTMENT
QUALITY CONTROL

ZTS
MAPS
ISSUE

MARCH
1987

NEW JERSEY DIVISION
VOLUME 11
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2TS

TRACK NUMBERING SCHEME
dededeiedededededckdokdode e todedkedodedok dokekokedoloickdokekodeodek doteodek deokodeok

NUMBER
SERTES APPLIES TO

001-199 - CLASSTFICATION TRACKS
200-299 - MAIN TRACKS
- SIDINGS
~ SWITCHING LEADS
-~ RATLROAD SCALE TRACKS
300-349 - RECEIVING TRACKS
350-399 - DEPARTURE TRACKS
400-499 -~ RESERVED FOR SPECIAL APPLICATIONS
500-527 -~ CAR REPAIR TRACKS
528 - TRIMS INBOUND SHOP
529 - TRIMS OUTBOUND SHOP
530-539 - CLEAN OUT TRACKS
540-597 - INTERMODAL
~ FLEXT-FLO
- AUTO TERMINAL
- ENGINE FACILITIES
- OTHER COMPANY USE TRACKS FOR
LOADING AND UNLOADING
598 - TICS INBOUND REPORTING

599 - TICS OUTBOUND REPORTING

600-696 - OUTLYING YARD TRACKS
- INTERCHANGE TRACKS

697-699 - DATA EXCHANGE TRACKS

700-997 - INDUSTRY TRACKS

1

998~999 - RESERVED FOR SPECIAL APPLICATIONS

Fodedehkedeokdedeokokdohokk ko kekododokekkkokdokde ok ik dok k ke dciok dokokok
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ZONE TRACK SPOT

DESCRIPTION
dedodek dekhkokdokkkkdkdddkk hk kol dededededede ke dedede ek dede ke

ZONE: Each division is divided into a
series of Zones, each individually
numbered.

TRACK: Each Track in a Zone will have a
unique number assigned to it,
(NOTE - there may be more than one
industry on any given track),

SPOT: Will further define the location
a car is to be placed (if more
than one patron is located on
any given track, the Spot will
further define the patron's
exact location). Spot number

99 99 indicates patron has no
designated Spot locations on
that track.

PATRON DESCRIPTION

N

bu]829}01f 01]aBc company |

Indicates patron is assigned
one spot delivery,

04 829 |02] 03] XYZ COMPANY

b t Indicates patron is assigned
spots two & three for delivery,

04 829 |04] 09] GENERIC INC,

\| Indicates patron is assigned
spots four through nine for
delivery.

BUILDING

829

I |

?297%2**
NN

111'71

NOTE: While all above patrons are on one
track, they are separated by unique

spot numbers,
Sk dkdedkk ddededekdededededededeekokdededokdekokdokodokkedokedoiokokodok
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ZONE 17
PAGE 2

17 210 00 00 Hudson St. Industrial

17 213 00 00 Harsimus Cover #3 Ladder

17 214 00 00 Switching Lead

17 215 00 00 Harsimus Cove Elevation Track
17 700 01 -02 Onyx

17 702 99 99 Vacant (Colgate Sugar House)

17 703 99 99 Vacant

17 705 99 99 Colgate Palmolive

17 707 01 03 Colgate Palmolive-New Yard

17 708 99 99 Colgate Palmolive-Switching Lead
17 709 01 02 Colgate Palmolive - South

17 710 01 05 Colgate Palmolive - North

17 711 99 99 Colgate Palmolive

17 712 01 01 Colgate Palmolive

17 714 01 07 Colgate Palmolive

17 715 99 99 Colgate Palmolive-Switching Lead
17 716 99 99 Colgate Palmolive~Switching Lead
17 717 99 99 Colgate Palmolive - Scale Track
17 718 01 05 Colgate Palmolive-Insdie Track
17 719 01 11 Colgate Palmolive-Outside Track
17 731 01 28 W, J. Morris

17 732 99 99 W. J. Morris

17 733 99 99 W. J. Morris
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EXHIBIT G-3

Exhibit G-3

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Conrail Track Map, Zone 18, page 1 (1985)
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CONRAIL

STATIONS DEPARTMENT
QUALITY CONTROL

ZTS
MAPS
ISSUE

MARCH
1987

NEW JERSEY DIVISION
VOLUME 11
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2TS

TRACK NUMBERING SCHEME
dededeiedededededckdokdode e todedkedodedok dokekokedoloickdokekodeodek doteodek deokodeok

NUMBER
SERTES APPLIES TO

001-199 - CLASSTFICATION TRACKS
200-299 - MAIN TRACKS
- SIDINGS
~ SWITCHING LEADS
-~ RATLROAD SCALE TRACKS
300-349 - RECEIVING TRACKS
350-399 - DEPARTURE TRACKS
400-499 -~ RESERVED FOR SPECIAL APPLICATIONS
500-527 -~ CAR REPAIR TRACKS
528 - TRIMS INBOUND SHOP
529 - TRIMS OUTBOUND SHOP
530-539 - CLEAN OUT TRACKS
540-597 - INTERMODAL
~ FLEXT-FLO
- AUTO TERMINAL
- ENGINE FACILITIES
- OTHER COMPANY USE TRACKS FOR
LOADING AND UNLOADING
598 - TICS INBOUND REPORTING

599 - TICS OUTBOUND REPORTING

600-696 - OUTLYING YARD TRACKS
- INTERCHANGE TRACKS

697-699 - DATA EXCHANGE TRACKS

700-997 - INDUSTRY TRACKS

1

998~999 - RESERVED FOR SPECIAL APPLICATIONS

Fodedehkedeokdedeokokdohokk ko kekododokekkkokdokde ok ik dok k ke dciok dokokok
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ZONE TRACK SPOT

DESCRIPTION
dedodek dekhkokdokkkkdkdddkk hk kol dededededede ke dedede ek dede ke

ZONE: Each division is divided into a
series of Zones, each individually
numbered.

TRACK: Each Track in a Zone will have a
unique number assigned to it,
(NOTE - there may be more than one
industry on any given track),

SPOT: Will further define the location
a car is to be placed (if more
than one patron is located on
any given track, the Spot will
further define the patron's
exact location). Spot number

99 99 indicates patron has no
designated Spot locations on
that track.

PATRON DESCRIPTION

N

bu]829}01f 01]aBc company |

Indicates patron is assigned
one spot delivery,

04 829 |02] 03] XYZ COMPANY

b t Indicates patron is assigned
spots two & three for delivery,

04 829 |04] 09] GENERIC INC,

\| Indicates patron is assigned
spots four through nine for
delivery.

BUILDING

829

I |

?297%2**
NN

111'71

NOTE: While all above patrons are on one
track, they are separated by unique

spot numbers,
Sk dkdedkk ddededekdededededededeekokdededokdekokdokodokkedokedoiokokodok
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ZONE 18

PAGE 15

18
18
18
18
18
18
18

206 00 00 River Line

251 00 00 National Dock Secondary

259 00 00 Edgewater Track

261 00 00 Nave Connection Running Track
870 99 99 Cormett Forwarding

871 99 99 Cormett Forwarding

872 01 08 Cormett Forwarding
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EXHIBIT H

Exhibit H

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Declaration of Daniel E. Horgan filed on September 6, 2012 in matter captioned City of

Jersey City et al. v. Conrail et al., U.S. District Court, District of Columbia, docket number
09-1900 (ABJ), with exhibits and original cover sheet (14 pages)
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Case 1:09-cv-01900-CKK Document 81-10 Filed 09/06/12 Page 1 of 14

Iixhibit 8
In support of Intervenor-Defendants’ opposition to Plalnfiffs’ Motion for Sumpnary Judgment
Nature of Exhibitt  Declaration of Daniel E. Horgan, Esq. (River Line)

In the matter:

City of Jersey City et al, v. Consolidated Rail Corporation, et gl,
A, No, 09-1900 (CKK)

Daniel I, Horgan, Fsq.

Bar No. 239772

Waters, McPhetson, MeNeill, P.C,
300 Lighting Way

P.O. Box 1560

Secaucus, N 07096

(201) 863-4400

Counsel for Intervenor-Defendants - 212 Matin
Boulevard, LLC; 247 Manila Avenue, LLC; 280
Erie Street, L.LC; 317 Jersey Avenve, LLC; 354
Coles Street, LLC; 389 Monmouth Street, LLC; 415
Branswick Streef, LLC; and 446 Newark Avenue,
LLC

Dated: September 6, 2012
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Case 1.09-cv-01900-CKK Document 81-10 Filed 09/06/12 Page 2 of 14

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITY OF JERSEY CITY, et al. )

Plaintiffs g

. )
CONSQLIDATED RAIL CORPORATION,; C.A. No, 09-01900-CKXK

Deféendant, and g

212 MARIN BOULEVARD, LLC, et al., ;

Deferdant-Intervenors, §

DECLARATION OF
DANIEL E, HORGAN

1. I am an attorney at law admiitted to practice before the United States District
Court for the District of Columbia, and n member of the law firm Waters, McPherson, McNeill,
P.C., counsel o the Defendants-Intervenors (the “LLCs™). I make this Declaration In opposition
to the motlon for summary judgment filed by Plaintiffs, I make this Declaration based upon my
personal knowledge, which includes my review of documents submilted to this Cout,

2. This Declaration concerns a specific factual issues presented by the LLCs
concerning the abandonment of a line of vail called the River Line in 2001 by the Surface
Transpottation Board,

3. In ovder fo confirm that the tracks of the River Line and of the Harsiimus Branch
ﬁ] fact converged at a poiﬁt approximately 750 fee’t'to the east of CP Waldao, bn Friday, August
31,2012, 1 visited that location and took the photographs described below. These photographs

ars accurate depictions of what appeared at the locations described on the date they were taken.

000163




Case 1:09-cv-01900-CKK Document 81-10 Filed 09/06/12 Page 3 of 14

4, I located the area utilizing a owmrent Google Earth image of the loeation and a
portion of the April 8, 1979 aetial photo from Keystone Aerial Surveys submitted as an Exhibit
in this matter, Y was able to easily find the currently active National Docks Line of Conrail, as
well ag remnants of both the River Line and the piers which had supported the elevated portions
of the Harstmus Branch,

5. From a point on the active rail line at the lowsst elevation in the area which T
know as the National Docks Ling of Conzail, T was able to deterinine that each of the River Line
and the Harsimus Branch passed above that line at the same elevation. Immediately to the east
of the National Docks Line the River Line is catried on a steel bridge supported by a steel pier,
and a stone and concrete pier of the Harsimus Branch is a short distance away to the South, but
the overhead structure is missing, This is shown in the photo at Attachment A, which looks to
the South along the National Docks Line, A single stone and coriefefe abuiment on the west side
of the National Docks Line is iy the shadows at the right of this picture. -

6. Attachment B was taken from the top of the abutment just mentioned and looking
to the North-East shows the surface of the River Line bridge with an iron side railing and only
one of the two tracks remaining as can be seen behind a graffit] covered concrete barrier, The
tracks of the River Line essentially ended at that point. To the right, looking roughly east in this
photograph is the top of the Harsimus Branch stone and conctete abutment which can be seen
with remnants of stecl plates on its top. The point where the pictine was faken is located
between the dlignments of the two lines ag they merged, just slightly behind the point of view in
the picture, This pleture establishes that the two lines ran at the same elevation and merged
together near this point. The conditions are consistent with those in the 1979 acrial photo from

Keystone.
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Case 1:09-cv-01900-CKK Document 81-10 Filed 09/06/12 Page 4 of 14

7. I then proceeded toward CP Waldo along the path of the tracks shown in the 1979
Keystone aerial photo, Attaghment C shows the approximate atea where the switch between the
River Line and the Harsimus Branch would have been located as a flat area, the surface of which
is mostly railroad ballast (gravel), Within this area, and imimediately adjacent 1o it, can be found
remnants of the track ronning West from the switch area along the route to CP Waldo, This
exposed track is shown in the photo Attachment D, which shows only a few feet of rail exposed
at the surface of the gravel placed throughout the area,

3 The arc of the original line of the rail as shown in the 1979 photo is very heavily
overgrown with brush and trees and is:not readily passable, However, it is possible to walk
almost paraliel o it on an qld access road which is slightly to the Noith and West, This can be
seen in various photos of the site, Tlﬁs leads direetly to CP Waldo up to a point where the
remaining route is blocked by a chain link gate shown in the photo Attachment B, This gate is
just to the right of a utility pole which coincidentally carries overhead catenaries as is believed {o
have served the Harsimus Stem. The area shown in the photo is separated from the active rail
like of the PATH in this area by fencing which bears PATH signs warning against danggrs of
High Voltage from its third vail (not catenary) operations. Finally, the pedestilan bridge which is
shown is found in all of the aerial photos used as exhibits in this matter and is shown in the upper
poition of the photo,

9. I am awate of the provisions of Title 28 of the United States Code, Seotion 1746,
and I declare under penalty of perjury that the foregoing is true and correct.

Executed on:  September 6, 2012

8/ Daniel E, Horgan

Daniel E. Horgan

713346.1
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Case 1:09-cv-01900-CKK Document 81-10 Filed 09/06/12 Page 5 of 14

Exhibit 8
Attachment A (thereto)

In suppoif of Tutervenor-Defendants’ opposition to Plaintiffs” Motion for Summaty
Judgment

Nature of Exhibit: August 2012 photograph of area immediately to the east of the
National Docls Line where the River Line is carried on a steel bridge sepported by
a steel pier, and a stone and conerete pier of the Harsimus Branch is a shoxt -
distance away fo the South, looking to the South along the National Docks Line,

Inn the matter:

City of Jersey City et al. v. Consolidated Rail Corporation, et al,
C.A, No. 09-1900 (CKK)

Daniel E. Horgan, Esq.

Bar No. 239772

Watets, McPhetson, MeNeill, P.C.
300 Lighting Way

P.O. Box 1560

Yecaucus, NJ 07096

(201) 863-4400

Counsel for Intervenor-Defendants - 212
Matin Boulevard, LLC; 247 Manila Avenue,
LLC; 280 Erie Street, LLC; 317 Jetsey
Avenue, LLC; 354 Coles Street, LIC; 389
Monmouth Street, LI.C; 415 Brunswick
Streot, LLC; and 446 Newatk Avenue, LLC

Dated: September 6, 2012
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Case 1:09-cv-01900-CKK  Document §1-10 Filed 09/06/12 Page 7 of 14

Exhibit §
Attachment B (thereto)

Tn support of Intervenor-Defendants® epposition to Plaintjffs’ Motlon for Summary
Judgment

Nature of Exhibits Augnst 2012 photagreaph taken from top of concrete abutment.on
the wést side of the National Doels Line and looking to the North-East showing the
surface of the River Line bridge with an irenside railing and only one of the two
tracks remaining as can be.seen behind-a geaffiti covered conerefe barvier

In the mafter:

City of Jersey City et al. v. Consolidated Rail Corporation, et al,
C.A. No, 09-1900 (CKK)

Daniel B. Horgan, Esq.

Bar No, 239772

Waters, McPherson, McNeill, P.C,
300 Lighting Way

P.0O. Box 1560

Secaucus, NJ 07096.

(201) 863-4400

Counsel for Infervenor-Defendants - 212
Marin Boulevard, LLC; 247 Manila Avenue,
LLC; 280 Erie Street, LLC; 317 Jeisey
Avenue, L1.C; 354 Coles Street, LLC; 389
Monmouth Street, LLC; 415 Brunswick
Street, LLC; and 446 Newark Avenue, LLC

Dated: September-6, 2012
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Case 1:09-cv-01900-CKK Document 84-10 Flied 09/06/12 Page 9 of 14

Exhibit 8

Attachment C (thereto)

In support of Intervenor-Defendants’ opposition to Plaintiffs’ Motion for Summary
Judgment

Nature of Exhibit: August 2012 photograph showing approximate area wlere the
switch between thé River Line and the Harsimus Branch would have been loeated as
a flat area, the surface of which is mostly railroad ballast (gravel),

I the matiet:

City of Jersay Clty et al, v. Consolidated Rail Corporation, et al.
C.A: No, 09-1900 (CKK)

Daniel E. Horgan, Hsq.

Bar.No. 239772

Waters, McPherson, MoNeill, P.C.
300 Lighting Way

P.0. Box 1560

Secaucus, NJ 07096

(201) 863-4400

Counsel for Intervenor-Defendanty ~ 212
Marin Boulevard, LLC; 247 Manila Avenue,
'LLC; 280 Erle Street, LLC; 317 Jersey
Avenue, LI.C; 354 Coles Streef, LLC; 389
Monmouth Sireet, LI.C; 415 Brunswick
Street, LLC; and 446 Newark Avenue, LLC

Dated: September 6, 2012
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Case 1:09-cv-01900-CKK Document 81-10 Filed 09/06/12 Page 11 of 14

Exhibit 8
Attachment D {thereto)

In suppott of Intervenot-Defendants’ opposition to Plainfiffs’ Motioi fir Summary
Judgment

Nature of Exhibit: August 2012 photograph showing venmants of frack running
West from the switch area along the route to CP Waldo

In the matter:

City of Jersey City et al. v. Congolidated Rail Corporation, etal,
C, A, No. 09-1900 (CKK}

Daniel B. Horgan, Esq,

Bar No, 239772

Waters, McPherson, McNeill, P.C.
300 Lighting Way

P.0, Box 1560

Secancus, NJ 07096

(201) 863-4400

Coungel for Infervenor-Defendants - 212
Marin Boulevard, LLC; 247 Manila Avemue,
I1.C; 280 Erie Street, LLC; 317 Jersey
Avenue, LLC; 354 Coles Street;, LLC; 389
Monmouth Street, LLC; 415 Brunswick
Streot, LLC; and 446 Newark Avenue, LLC

Dated: September. 6, 2012
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Case 1:09-cv-01900-CKK Document 81-10 Filed 09/06/12 Page 13 of 14

Attachment E (theteto)

I support of Intervenor-Defendants’ opposition to Plalntiffs” Motion fof Sumimary
Judgment

Nature of Bxhibit: Angust 2012 photograph showing area leading direetly to CI’
. from access road near Rivér Line/Harsimus. switel up to a point where the
remaining route is blocked by a chain link gate shown in the photo,

In the matter:

City of Jersey City et al. v, Consolidated Rail Corporation. et al.
C.A. No. 09-1900 (CKK)

Daniel B, Horgan, Esq.

Bat No, 239772

Waters, McPherson, MeNeill, P.C.
300 Lighting Way

P.0, Box 1560

Secaucus, NJ (7096

(201) 863-4400

Counsel for Intervenor-Defendants - 212
Maria Boulevard, LLC; 247 Manila Avetue,
LLC; 280 Erie Street; LLC; 317 Jersey
Avenus, LLC; 354 Coles Sireet, LLC; 389
Monmouth Street, LLC; 415 Brunswick
Sireet, LLC; and 446 Newarlk Avenys, LLC

Dated: September 6, 2012
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EXHIBIT |

Exhibit |

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Conrail memorandum, dated January 28, 1985
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: G- RS 1-80
P. géogOhe“ MEMORANDUM
G. M. Williams,Jr.

1-29-85 oave - January 28, 1985

:ONRAll- To R. B. Hasselman FROM J. F. FOI)W

Room 1740 Room 950

PHONKE

SUBIECT e 7
2 _Passaic & Harsimus Bran

Track, Jersey City, NJ

Hudson Street

As you requested, we have analyzed the Passaic &
Harsimus Branch and Hudson Street Track, which are used
to serve Colgate Palmolive Corporation. There are six
other customers on the line, however, the Sales Department
advises that Jersey City has initiated condemnation
procedures towards the property of Chicago Shippers and
Elk Warehouse.* Chicago Shippers and Elk Warehouse expect
to receive official condemnation notices within the next
month.- For the 12-month period ended September, 1984,
these two customers accounted for 1,767 carloaas, $2 mi1llion
in revenue and $400,000 in contribution. The Sales Department
advises that these two customers hope to relocate on
Conrail in the same general area.

Our analysis excludes all traffic for Chicago Shippers
and Elk Warehouse. Following are the economics of the

remaining traffic for the 12-month period ended September,
1984: .

(Dollars in Thousands)

Carloads 1,437
Conrail Revenue $3,128
Operating Costs $2,112
Rehab Requirements:
Total $ 581
Annual $ 169
Contribution:
Pre~Rehab $1,016
Post-Rehab $ 847
Rev/Cost Ratio:
Pre-Rehab 1.48
Post-Rehab 1.37

% Refer to Exhibit 1 for customers, traffic levels and revenues

for the 12 months ending September, 1984.
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R. B. Hasselman
Page 2 . 0 54
January 28, 1985 -

As indicated in the table, the traffic generates §1
million in annual pre-rehab contribution and a revenue/cost
ratio of 1.48. On a post-rehab basis, the traffic
generates $847,000 in annual contribution with a 1.37
revenue/cost ratio. Total rehadb is estimated to be $581,000,

_ )

Colgate Palmolive, with 1,068 carloads, is the
major customer on the line. Currently, Colgate
produces cleansing powders at this plant. Regiocnal
Market Development informs us that Colgate has announced
they will cease all operations at this Jersey City plant
within three years. This closing, together with the
planned relocation of Chicago Shippers, will leave four
remaining customers on the line, accounting for 369
annual carloads, $447,000 in Conrail revenue, and $12,000 in
pre-rehab contribution (see Exhibit 1 attached customer list).

Given Colgate's planned closing, building a connection
from the Edgewater Branch to the Hudson Street Track
would not seem to be a viable option for alternative service.
In July 1982, the Division Engineer estimated the cost
of constructing a connection and rehab on the Edgewater
Branch to be $500,000. This estimate excluded any cost
_for required land puchase. The Marketing Department has
examined the potential of serving Colgate via Conrail's:
flexi~flo operation. Results of Marketing's initial
review indicate approximately €5 percent (700 carloads) of
Colgate's traffic could be converted to flexi-flo and
continue to produce a positive contribution. The

remaining traffic (368 carloads) would probably divert to
truck.

Please advise if you require additional information.

TIMc/mk
Attachment

cc: J. A. Hagen
C. N. Marshall

R. J. Conway
«tf. M. Williams

J. R. Stanek
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EXHIBIT J

Exhibit J

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Conrail memorandum, dated January 15, 1988
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P . MEMORANDUM
JONRAIL ds'ng aﬁLl /Uﬂnﬁzt -4C Now 1282
white ¥ n VP A
, 6, LN
« WM ae §) B
January 15, 1988 /\ :
€3.-F. Bétak ~ LOCATION: L-1012
'J. W. Dietz LOCATION: P-920

Line Screeniilg Summaries -~ New Jersey

Attached are the line screening summaries for the State
of New Jersey. In regard to this report, we have the
following comments: )

This line generated 637 carloads in 1986, but
. Colgate-Palmolive, which plans to close this plant
. In 1988, generated 82 percent (523 carloads) of
the total volume. A review of 1987 data indicates

- that only 6 non-Colgate-Palmolive carloads were
handled. This suggests that an expedited abandon-
ment may‘be possible if the remaining active
customer(s) discontinue rail service or relocate.

\ﬂﬂq . * Passaic & Hirsimus Branch / Hudson St. Industrial

~An exped te abandonment of this line is possible.
One carload was reported for Roselle Paper in
1986. There are no other active customers.

reville Runnin
This line was eliminated from the monitoring list
because an expedited abandonment is currently
being prepared.

el

volume, but low revenue, ‘scrap paper from
Woodbridge, NJ. Average revenue for 413 carloads

. of this traffic amounted to $378 per carload but
COSAC LTV costs average $610 per carload.

. . Please contact me if your have any questions regarding -
this report.

LEO/dmw
Attachments
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STATE: NEW JERSEY =0 5d1-14-1988
| PAGE 2

CONRAIL LLINE SCREENING SUMMARIES

— — - — - —— S A— — ——————_ S——— ——" — ———— — — ——— f— — CA—— iAot At St G St} ST St St Pt e (b, bt et

( ALL DOLLARS IN THOUSANDS )

14 - 1420 NJ  PASSAIC & HARSIMUS/HUDSON ST CLUSTER:

STATION FROM: C. P. WALDO MP: 0.0

STATION TO: JERSEY CITY MP: O LENGTH: 2.5 MILES
COMMENT: COLGATE PALMOLIVE TO CLOSE IN 1988 1987 REHAB: $ 0.0 __

———— . VR 26 ¥
YEAR CARS CUSTMR 'REVENUE  CONTRIB REV/COST ~ REV/MILE ReHAB  CODE
A YV =

1983 2,356 2/ 6 % 4,146.8  $1,552.3 1.60  $1658.7 $ 0.0
1984 1,350 1/ &  2,867.7 973.1 1.51 - 1147.1 0.0
1985 1,805 1 /7 4  2,592.6 1,071.3 1.70 1037.0 0.0
1986 &37 1 7 4 1,454.2 S59.%9 1.63 981.7 0.0

F 33 T3 I A2 BT T 36 96 T6 03I 36 30 3 I I 3 3 I 36 I I I I I W I I I I N I W W H I W I WA W I WK

14 - 6215 NT SOUTHERN SEC./TOMS RIVER I.T. CLUSTER:
STATION FROM: SOUTH LAKEWOOD "MP: 0.0
STATION TO: TOMS RIVER MP: 0.0 LENGTH: 7.9 MILES

COMMENT: KEY CUSTOMER IS CIBA-GEIGY : 1987 REHAB $ 158.6 I
. . ! i ! ‘J‘ - ,‘.:"n
YEAR CARS CUSTMR REVENUE CONTRIB REV/COST REV/MILE REHAB CODE

1983 558

174 % 1,363.2 $ S572.4 1.72 $ 172.6 ¢ 0.0
1984 454 1 /7 4 1,132.6 S527.0 1.87 143.4 0.0
1985 307 17 & 58%9.0 24%9.3 1.73 74.6 158.5 1
1986 304 -1 7 4 S590.1 235.9 1.67 74.7 179.8 1

»*

****m*m*:l*H*;******m**************************************************
. . N t. e @ 7T

TaTAL FGR THE éTATE OF NEH JERSEY: ROUTE MILES: 16.3

]
.
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STHTE: NEW JERSEY 01-14-1988
PAGE 1

CONRAIL L INE SCREENING SUMMARIES

A ——— — — —— — ———— —— — v

( ALL DOLLARS IN THOUSANDS )

11 - 9909 NJ CLAYVILLE I. T. CLUSTER:

STATION FROM: MP: 0.0

STATION TO: CLAYVILLE MP: 1.1 LENGTH: 1.1 MILES
COMMENT: KEY CUSTOMER IS JESSIE MORIE 1987 REHAB: % 0.0

Loty o
b o« «*

YEAR CAR5 "CUSTMR REVENUE CONTRIB REV/COST REV/MILE REHAB CODE

1983 238 1/72 % 872?.0 $ 79.4 1.40 $ 253.6 % 0.0
1984 140 1/ 2 184.3 45.2 1.32 167.5 0.0
1985 141 1 / & 198.0 77.3 1.64 180.0 0.0
1984 77 1/ & 108.2 38.5 1.55 8.4 0.0

A3 3 I T eI I I FE I 6 I I I I I I I I I 6 I I I T I T I3 I 3 9636 3699 6 9696 269 36 96 369 36 363636 96 6

14 - 0201 NJ  ELIZABETH SEC. | CLUSTER:

STATION FROM: ELIZABETH MP: 11.1 ’
STATION TO: ALDENE MP: 15.0 LENGTH: 3.9 MILES
COMMENT s ° ' 1987 REHAB: % 0.0

- R T ki

YEAR CARS CUSTMR REVENUE CONTRIB REV/COST REV/MILE REHAB CODE
1983 33

274 s 30.4 % 2.3 1.08 $ 7.8 % 0.0
1984 ? 1 /78 6.6 0.9 1.16 1.7 0.0
1985 O 0770 0.0 0.0 0.00 0.0 0.0
1986 1 171 2.1 0.9 1.75 . 0.5 0.0

I I U I I I I I HH I I I I 6 I I I DI I B I J I I I I T I I H I I H NI I I I I I I I 96 F6 I 6 I 3 I IE I 1696 36

14 - 0233 NJ MANUFACTURER'S EXT. I. T. CLUSTER:
STATION FROM: . MP: 0.0 - '
STATION TO: NEWARK MP: 0.9 . LENGTH: 0.9 MILES

COMMENT: KEY CUSTOMER IS RECYCLED FIBERS 1987 REHAB: $ 994.0 F .-
q 5 N =

YEAR CARS CUSTMR REVENUE CONTRIB REV/COST REV/MILE REHAB CODE

1983 228 0/ 7 % £96.7 $ 44.8 1.18 $ 329.7 % 0.0
1984 117 37 6 166.3 18.6 " 1.13 184.8 0.0
1985 470 1 / & 324.8 -27.9. o.92 340.9 0.0
1986 505% 1 /7 & £287.9 -64.1 0.82 319.9 0.0

B69 I 36 36 36 96 I I JEH 606 I I IEAE I 6 I 36366 I I I 36 IS0 6 I I I I3 I I I 36236 0 I I I I3 969 9 39 696 I 6 I I I I W3 W I
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EXHIBIT K-1

Exhibit K-1

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

City of Jersey City City Council memo, dated February 14, 1992
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DATE: 14 February 1992
TO: Councilman Jaime Vazquez
FROM: Tom Golodik, Department of Administration

SUBJECT: Conrail Sixth Street line

———

Sa—————

I'have investigated the use of the rail lines running adjacent to Sixth Street by Conrail. Although
there are four tracks along this right-of-way, Conrail uses only one of them. This line is not
abandoned now, atthough the railroad does plan to abandon the line with the completion of the
Marion Junction. Conrail uses the line to service one customer, American President Lines, a
container shipping company in Keamy. If you review the atached map, you can see that the Sixth
Street line (in pink) provides the railroad with the ability to make a *K* tum. This is necessary
because the track indicated by the yellow marker does not now exist, but will be constructed as
part of the Marion Junction work. This is expected to be completed within one year. Once that
section of track is complete, the Sixth Street line will be abandoned.

As a result of your request at the 11 February council meeting, | have discussed the situation with
the Engineering Division and Law Department. As a result of that mesting, city engineer's office
will put Conrail on notice of our extreme concem regarding the safety of pedestrians and motorists
following these two incidents. (Police reports attached.) We have asked for an immediate survey
by Conrail of the various overpasses that this fine utifizes. This should be done in conjunction with
the Engineering Division. | will forward you a copy of the letter from the Engineer as soon as |
receive il.

I'have also asked engineering to determine, if possible, the normal length of the trains serving APL
lo determine if the use of the Sixth Street Line through Downtown is required.

cc: Cheryl Allen-Munley, Assistant .Municipal Engineer
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EXHIBIT K-2

Exhibit K-2

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Letter from Engineer of the City of Jersey City to Conrail, dated February 19, 1992
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280 GROVE STREET

" GERALD J. NISSEN, PE., PP. JERSEY CITY, N 07302

DIRECTOR OF ENGINEERING o _ {201) 547-4412
February 19, 1992
Mr. Ronald Conway Mr. Bruce G. Willbrant
Division General Manager System Engineer, Malntenance of Way
CONRAIL CONRAIL .
Mount Laurel Corporate. Center 1646 Pennsylvania Center.
100 Howard Blvd. Philadelphia,_ PA 19102

- Mt. Laurel, NJ 08054-2355

Re: Harsimus Branch Line.

Gentlemen:

]n ‘the . past'lweek, “two. emergenc:Les took place .on’ the S»,:}thh

Jersey Clty. i
reports. .. Whlle repa:.r:.ng =track i after the“derallment COnrall'
constructlcm .crew’ dlslodged heavy debrls whlchis:fell to the street

1.




4——-----lllllllllIIllllllllllllllllllllllllll.

- s 1731_ ¢/

Mr. Michael J. Regan' -2 - yeCENED 5/11/92

_ ey o1 2333

The deteriorated timber decking, sté@ﬁﬁa‘*@érgiabgacing,
and debris that is loose and can fall fromvﬁgeféq@dges
will be stabilized or removed. ’ﬂik“

‘ E“t%%*

The condition of the bridges and retaining walls will be
monitored by inspection every 6 months.

Sincerely yours,

TR, s

System Engineer-
Structures Maintenance

1634 Six Penn Center Plaza
~Philadelphia, PA 19103

cc: YMr. Gerald J. Nissen, P.E.
Municipal Engineer
Division of Engineering
280 Grove Street
Jersey City, NJ 07302

7
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EXHIBIT K-3

Exhibit K-3

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Letter from Conrail to Construction Official of the City of Jersey City, dated May 11, 1992
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CONRAIL

042-00%

May 11, 1992

Mr. Michael J. Regan

Construction Official

Department of Housing and
Economic Development

26 Journal Sgquare - 4th Floor

Jersey City, NJ 07306

RE: Harsimus Branch Bridges
Dear Mr. Regan:
This i1s to confirm the inspection made on May 7, -1992,

of the bridges carrylng Conrail's Harsimus Branch over
several streets in Jersey City.

. In attendance were the following:

Ed Ciolko -~ Building Inspector, Jersey Clty
J. S. Richter,P.E. -- Engineer-System Structures e
: Inspection,Conrail

W. D. Linaberry -- Assistant Division Engineer-

Structures, -Conrail
The following bridges were given a cursory inspection:

Underqrade Brldge 0.88 - Marin Boulevard
0.80 -~ Manila Street
" " 0.71 -~ Erie Street
" " 0.62 - Jersey Avenue
. " 0.53 - Coles Street
" " 0.44 - Monmouth Street
" h 0.36 - Brunswick Avenue

These bridges were built for multiple tracks, but now

carry one active track. The bridges are structurally
sound and are adequate~for the railroad traffic carried.

e

CONSOQLIDATED RAIL CORPORATION
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- s 1731_ ¢/

Mr. Michael J. Regan' -2 - yeCENED 5/11/92

_ ey o1 2333

The deteriorated timber decking, sté@ﬁﬁa‘*@érgiabgacing,
and debris that is loose and can fall fromvﬁgeféq@dges
will be stabilized or removed. ’ﬂik“

‘ E“t%%*

The condition of the bridges and retaining walls will be
monitored by inspection every 6 months.

Sincerely yours,

TR, s

System Engineer-
Structures Maintenance

1634 Six Penn Center Plaza
~Philadelphia, PA 19103

cc: YMr. Gerald J. Nissen, P.E.
Municipal Engineer
Division of Engineering
280 Grove Street
Jersey City, NJ 07302

7

000192




EXHIBITL

Exhibit L

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Internal Jersey City Memorandum dated April 14, 1994 re: Conrail Marion Junction Project
89-032
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CITY OF JERSEY CITY  Job No. Sheet No. L oF |
Division of Engineering Date } _ Job
By Subject
Ch'd By

DATE ©  APRIL 14, 1994

jo ! FiLe
Fron. John MMucha , PE. |, PRINCIPAL ENGivEER
Sugject:  CompraiL MARtow — JUNCTI0~

PROVECT NO. 89- 032

The  PassaiC U HArSimvs  PRawcy WAS  cCouwecren
To THE Noalheep BRAN ch n, Ae Vicim ty o fe
ST, Prul 's Avenve 6RAPE CRuSS/nve o w ezwum7
Rerie 43,1774, ‘
Ar OFFiciatl R18Bon CVTTive Cf’/envaw/ wilf e
helo ow Fiony  Atpe 22,1994  at Il pn,

. Pl 92-008V
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EXHIBIT M

Exhibit M

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Internal Jersey City Memorandum dated March 29, 1994 re: Removal of Conrail 6th Street
Viaduct Project No. 92-008
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EXHIBIT N

Exhibit N

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

New Jersey Transit Hudson-Bergen Light Rail map (retrieved from
http://www.njtransit.com/pdf/LightRail/sf_Ir_hblr_map.pdf on May 8, 2014)
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http://www.njtransit.com/pdf/LightRail/sf_lr_hblr_map.pdf%20on%20May%208
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EXHIBIT O

Exhibit O

In support of Petitioners’ Petition for a Declaratory Order

Nature of Exhibit:

Declaration of David B. Dixon, PLS, consisting of:

. Cover sheet filing document as Document ECF #82 in U.S. Dist. Ct. (D.C.); Docket
CV-09-1900 (CKK)
. Declaration pages 1 through 12; paragraphs 1 through 20
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Exhibit 11

In support of Intervenor-Defendants’ opposition to Plaintiffs’ Motion for Summary
Judgment

Nature of Exhibit: Declaration of David B. Dixon, PLS

In the matter:

City of Jersey City et al. v. Consolidated Rail Corporation, ¢t al.
C.A. No. 09-1900 (CKK)

Daniel E. Horgan, Esq.

Bar No. 239772

Waters, McPherson, McNeill, P.C.
300 Lighting Way

P.O. Box 1560

Secaucus, NJ 07096

(201) 863-4400

Counsel for Intervenor-Defendants - 212
Marin Boulevard, LLC; 247 Manila Avenue,
LLC; 280 Erie Street, LLLC; 317 Jersey
Avenue, LLC; 354 Coles Street, LI.C; 389
Monmouth Street, LLC; 415 Brunswick
Sireet, .L.C; and 446 Newark Avenue, LLC

Dated: September 6, 2012
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITY OF JERSEY CITY, et al.
Plaintiffs
V.
CONSOLIDATED RAIL CORPORATION, C.A. No. 09-01900-CKK
Defendant, and

212 MARIN BOULEVARD, LLC, et al.,

Defendants-Intervenors,

P A g W I N S R S T N N N g

DECLARATION OF DAVID B. DIXON

L, [ have been a Licensed Surveyor and Professional Planner, licensed by the State
of New Jersey since 1981, 1 am currently employed by Omland Engineering Associates, Inc.,
located at 54 Horse Hill Road, Cedar Knolls, New Jersey 07927, as Director of Surveying. 1
have personal knowledge of the facts stated herein and the Attachments to this Declaration.

2. I have been retained by the Defendants-Intervenors 212 Marin Boulevard, LLC;
247 Manila Avenue, LLC; 280 Erie Street, LLC; 317 Jersey Avenue, LLC; 354 Coles Street,
LLC; 389 Monmouth Street, LLLC; 415 Brunswick Street, L1.C; and 446 Newark Avenue, LLC
(the “LLCs”) to perform an analysis and prepare graphic presentations of the location of former
railroad lines and other features located in the downtown Jersey City, New Jersey area, These
rail lines extended over several miles of track within what is now a densely populated and
developed area and, as a consequence, large scale drawings which show the full scope of a line

from beginning to end and are inadequate for some purposes as they would not adequately
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present certain detailed information useful to a full understanding of certain facts in particular
areas. Nor do large scale drawings serve well to show the differences in circumstance between
1976 when Conrail took title to those lands and the present conditions under which Conrail has

sold off its holdings.

Methods Used
3. In order to establish a context for the location of rail lines I have relied upon three
large scale aerial photos,

a. Aerial photography from Robinson Aerial Surveys of Mayl0, 1976,
authenticated by a separate Exhibit of Robinson. This is a black and white photo taken shortly
after Conrail acquired its properties. The lack of color contrast limits the ability to identify some
detail, but it does show rail lines and facilities closest to Conrail’s acquisition date. | refer to this
as 1976 Robinson.

b. Aerial photography from Keystone Aerial Surveys of April 8, 1979, three
years after Conrail’s acquisition date. This photo is referred to as Keystone 1979 and provides
higher contrast as it is in full color. I have coﬁpared the fixed physical features in both the 1976
and 1979 photos and they match in so far as the relevant railroad facility features are concerned.
The later photo has a greater number of rail cars and it is easier to identify details in this photo
than it is in the 1976 Robinson black and white photo. For that reason, in most cases I have
relied upon this photo as my context photo for the location of historical features. This photo has
been separately authenticated by Keystone.,

c. Aerial photography from the State of New Jersey’s Office of Information

Technology network, specifically 5000° x 5000° “tiles” which are all or parts of tiles K6D15,
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Ko6D14, K6D9, K6D10 and K6D13, These photographic sources are official documents of the
State of New Jersey and are accepted as authentic and reliable for the purposes to which T have
put them, This photo is identified as 2007 NJ OIT.

5. These three photos provide the base context for four Attachments to this

Declaration, as follows;

Attachment A Historic Conditions 1976 — 1979

Attachment B Location of Rail Lines from CP Waldo 1976 — 1979,
Attachment C Contested Rail Locations — 2007 / Present

Attachment D River Line and Harsimus Branch at CP Waldo — 1979

6. In preparing these Attachments, the various sources of information were

assembled into a series of Geographic Information System (“GIS”) document layers for each of
the above four categories which enabled each source of geographic data to be located on the base
photograph and examined to determine whether the various sources of information were
consistent with what appeared in the photographs when viewed at the same scale. GIS
technology enables the comparison of multiple layers of information in this fashion, and the
comparison of those layers with each other separate from the base photograph. This ensures a
greater degree of accuracy and the presentation of multiple sources of geographic information in
a way that can be readily understood, and that quickly shows whether the information presented
is consistent, and allowing conclusions to be drawn with greater confidence from that
information. It also allows for measurements of specific distances to be taken and for points of
reference to be utilized effectively.

7. In examining these Attachments, any layer of the Attachment can be examined at

any scale by “zooming™ in or out to increase or decrease the scale of the view, whether it is a
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photo or information in any other layer, such as a survey. Also at any scale, multiple layers can
be examined either in isolation of overlaid upon each other. The only case in which one layer
obscures another is in the case of photos where the most recent photo is always on top covering
any prior year photo. Any layer can be viewed or removed by using the check box which appears
in the “Layers” panel of Adobe Acrobat on the left side of the screen when it is opened.
Sources of Information
8. The aerial photographs described above which were carefully examined to

identify key features such as the Sixth Street Embankment and the location of features such as
Waldo Avenue where CP Waldo is located, and the point on Marin Boulevard (formerly
Henderson Street) where rail lines formerly intersected. The pictures represent the areas in
question where Conrail rail lines were formerly located, and they depict those areas over a span
of 31 years from 1976 to 2007. T have also examined accurate versions of Jersey City tax maps
which were placed into the GIS versions of the Attachments, These allow for a quick reference
between different photos for the identification of points and locations on each photo, such as
streets, lot Jocations, and illustrating changes in property ownership patterns over time. [ also
received from counsel the following materials, among others, which were incorporated into my
GIS analysis:

a Harsimus Branch conveyance maps from milepost 1.0 at the West shore of
the Hudson River to a point in Hatrison at milepost 7.0.

b. Deeds to Conrail from Fairfax Leary, Trustee and descriptions in the US
Railway Association Final System Plan for the Harsimus Branch (Line Code 1420), and the

Hudson Street Industrial Track (Line Code 1440).
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c. Maps filed by Conrail with the Surface Transportation Board (“STB”)
concerning the location and potential abandonment of Line Code 1440, and the abandonment of
a portion of Line Code 1420 running cast from CP Waldo.

d. Hirth Weidener Associates survey dated May 7, 1985 showing railroad
tracks across properties lying just to the North of Columbus Drive in the vicinity of the present
Greene Street. This survey covers a gap between Conrail’s locations for Line Codes 1420 and
1440 which it does not connect in its STB filings.

e. Major Subdivision Map prepared by Lange Surveying and Planning dated
May 1, 1988 and signed by Plaintiff Jersey City’s redevelopment agency, a number of private
developers and Conrail. This survey confirms the location of the tracks depicted in the 1985
survey, which is also consistent with aerial photography in 1976 and 1979. It also shows a
corridor owned by Conrail in which one track is located which is the only track connecting the
area and tracks where Line Code 1440 begins with other Conrail property to the North where
Conrail’s version of Line Code 1420 ends. These routings are confirmed by 1990 versions of the
Jersey City tax maps which show Class I and Class 2 railroad properties along this routing,

f. I reviewed with counsel the positions of Conrail and of the City as to
where and to what extent each of them identified locations for Lines 1420 and 1440,

g. I was also advised of the abandonment by the STB in 2001 of the River
Line to CP Waldo and have located the routing of that line from various reliable sources as it ran
close along the base of the Hudson River Palisades in Weehawken, Hoboken and Jersey City.

Analyses
9. From the foregoing 1 was tasked with analyzing all available information for

purposes of accurately locating the current positions of the parties with respect to the locations of
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certain rail lines over time, and accurately presenting that information in graphic form for the
Special Court.

Harsimus Branch — Line 1420

10, As I understand the location of the Harsimus Branch there is no dispute that it ran
from CP Waldo Easterly to and over the blocks of the Sixth Street Embankment to Henderson
Street (now Marin Boulevard). The City takes no position as to where it may have run to the
East of Henderson Street, except that it ran somewhere to receive and deliver freight. The City
has also indicated, as I understand their position from counsel that Line 1440 connected with
Line 1420 in the vicinity of the Embankment at Henderson Street, but that point of intersection is
not the point descﬁbed as the Easterly end point of Line 1420 in the deed and Final System Plan
at milepost 1.0 at the Hudson River. From the City’s position [ cannot determine where Line
1420 ran to the East of Henderson Street and therefore have not been able to present any such
information.

11.  The position of Conrail is different. Conrail in its STB filing has indicated that
the portion of the Harsimus Branch it wishes to abandon runs from milepost 0.0 at CP Waldo to
a point 1.36 miles to the East, This point is illustrated as being in the vicinity of First Street to the
East of Washington Boulevard, near the Northern end of Greene Street. The distance from CP
Waldo, running along the Embankment, certainly puts the end point of Line 1420 somewhere to
the East of Henderson Street, but for reasons discussed below [ believe that this routing of track
as presented by Conrail is part of Line 1440, not Line 1420. Also, it does not end at milepost 1.0
at the river as described in the deed which is an obvious inconsistency.

12. My analysis of the location of Line 1420 to the East of Henderson Street (now

Marin Boulevard) as presented by the LLCs relies upon the track maps used in the conveyance to
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Conrail and the distance of 6 miles from the end point in Harrison to the Hudson River.
{(Milepost 7.0 back to milepost 1.0). I did not rely upon the Plaintiffs’ argument that CP Waldo
is located at milepost 2.54 on the Harsimus track maps because T believe that to be in error.
That milepost number would be correct if the distance were measured along the long abandoned
Pennsylvania main line that ran from milepost 1.0 at Exchange Place. Pennsylvania Railroad
mileposts seem to have begun at milepost 0.0 at the New York side of the river at a time when
car floats were in operation and rail cars crossed the river to New York by that means. In any
event, the Plaintiff’s number cannot be verified by other means so [ did not rely upon it.

13.  However, an examination of the 1979 Robinson aerial photo clearly shows a
continuation of the line that ran along the North side of the Sixth Street Embankment, which
everyone agrees is Line 1420, almost directly Eastward along what is now an Easterly extension
of Sixth Street into the Newport Development and out to the river on a long, solid-fill pier. That
line, even though it has its own side tracks to the North side, runs to the North of what appears to
have been a rail yard. The 1979 photograph also shows active use of the tracks east of Marin
Boulevard., Many box cars, including twenty-cight connected cars, are visible on the peninsula.
At the end, there appears to be an intermodal warehouse, where freight was transferred onto
trucks. Further, close examination of the photo (magnified in the GIS assemblage) also shows
overhead catenarics providing electric power along the length of the Embankment and along this
line to its end at the river. While the catenaries also extend a limited distance South toward the
Harsimus yard tracks, neither the yard tracks nor the through track around that yard and which
Conrail sees as part of the other line, Line 1420 but which I believe is Line 1440 have catenaries.
It is more likely that the track with the direct line to the river and with the same power source for

electric locomotives from the Embankment to the River would be the same line of rail, Line
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1420. The other line of rail, Line 1440, extending to the South is not electrified and the City
maintains that it joins Line 1420 at or near the Embankment at Henderson Street (now Marin
Boulevard).

14.  This conclusion as to Line 1420 extending to the river as indicated in the deed is
buttressed by the lack of viable alternatives visible in the 1976-1979 aerial photos, and assuming
that the U.S. Railway Association’s Final System Plan identified actual lines of rail in existence
at the time. An examination of the only other through track (not a track entering the maze of
tracks into what remained of the previous rail yards), illustrates that only other track through the
Harsimus Yard was Line 1440, and not a continuation of Line 1420,

Hudson Street Industrial Track — Line 1440

15.  The starting point for Line 1440 is not identified by the City, but it is clearly
identified in both the Final System Plan and by Conrail. That point is at the vicinity of Warren
and Essex Streets. From there it proceeds East, then North toward the former Railroad Avenue,
now Christopher Columbus Drive. Conrail has it stopping there, but that was not the case. The
survey and subdivision map (signed by Conrail for its property) both show that the rail continued
to the North. Conrail shows this area of its subdivided ownership as a gap between what it claims
was the Southern end of Line 1420 and the Northern terminus of Line 1440.

16.  The principal reason why Conrail’s gap is merely an omission of a portion of Line
1440 is that the Final System Plan described the line as being 1.30 miles long and the deed to
Conrail had it terminating in the Harsimus Yard. Neither of those would be possible if it stopped
roughly a half mile short of its 1.30 mile described length in the vicinity of Exchange Place. 1
have Line 1440 through the Harsimus Cove Yard based upon the following: (a) a detailed

riparian map prepared by Hirth Weidener Associates, professional surveyors and planners, dated
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May 7, 1985 clearly shows railroad tracks beginning at Hudson Street to the south and heading
due north to First Street. The 1979 Keystone aerial photograph also shows tracks in the same
area, which tracks were the only means of connecting the tracks on Hudson Street to the
Harsimus Cove yard; (b) There is a major subdivision map prepared by Lange Surveying and
Planning, dated May 1, 1988. This subdivision map was signed by private developers, the Jersey
City Redevelopment Agency, and Conrail, The 1988 survey confirms the location of the tracks
shown in the 1985 survey; (c) The official tax map of the City of Jersey City shows a section of
tax exempt Class 1 railroad property beginning at Marin Boulevard and heading south-east
through the location of the Harsimus Cove Yard, and ending at approximately the northernmost
section of track shown in the 1985 survey. The 1979 aerial shows tracks in this corridor. These
features are shown as individual layers on Attachment C,
Conclusions

17.  From these analyses I have concluded what appear to be the locations for both
Line 1420 East of Marin Boulevard / Henderson Street, and for Line 1440 running to the South
of the former Harsimus Yards. Those are illustrated in Attachment C. The City has taken no
specific position on these issues to my knowledge and I disagree with the positions of Conrail for
the reasons stated. The positions of the Plaintiffs, Conrail and the LLCs are dramatically
different in some areas as they pertain to properties lying to the East and South of the
intersection of Henderson Street (Marin Boulevard) and Sixth Street. The different routings of
the parties affect a number of different parties, although it is also obvious that some properties
such as the building directly to the East of the Embankment was built over the site of either Line
1420 and 1440. Tax maps reflecting property transfers and ownership over the years indicate that

there are multiple property owners for these former properties no matter which line is determined
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to be the correct one. A review of the locations of the lines as layered over the various acrial
photos shows the now complete abandonment of the area by the railroads and the presence in
those former railroad areas with substantial commercial and rgsidentia] development locations
and projects,

18. My conclusions are further supported by the GIS analysis which was prepared at
Omland Engineering under my direction and supervision. That analysis graphically illustrates in
detail each of the foregoing facts and conclusions,

River Line at CP Waldo

19. I have prepared Attachment D at the request of counsel to illustrate in preater
detail (smaller scale) the intersection of two rail lines at a point which [ have determined to be
approximately 750 feet along the arc of the rail as it existed in both 1976 and 1979 to the East of
CP Waldo to a point where it split into the River Line and the line running to the Sixth Street
Embankment. The 1976 and 1979 photos show only one track leading east from CP Waldo to
this point. I have located the track in this Attachment D associated with the River Line from a
review of areas to the North and the former rights of way over which the River Line ran from
Weehawken and Hoboken to the North to confirm that that track has been properly identified as
the River Line track. A description of the River Line is provided in an STB abandonment

decision captioned In re Conrail Abandonment of the River Line—in Hudson County, NJ, which

is a companion petition with In re Conrail Abandonment of the Weehawken Branch—in Hudson

County, NJ, STB Docket Number AB-167 (Sub-No. 1067N) (decided March 12, 2001). The
River Line began at CP Waldo and headed east then north. Based on the description of the River
Line, the Harsimus Branch and the River Line occupied the same tracks for a distance of 750 feet

between CP Waldo and the point where the lines diverged.

10
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20. I am aware of the provisions of Title 28 of the United States Code, Section 1746,

and I declare under penalty of perjury that the foregoing is true and correct.

Executed on: September 6, 2012

S/David B. Dixon

David B. Dixon, PLS

11
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EXHIBIT O-1

Exhibit O-1

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Attachment A to Dixon Declaration*

*(Attachment A to the Dixon Declaration, is a layered PDF document as described in the
Declaration. It is being provided to the Board in DVD format under separate cover)
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EXHIBIT O-2

Exhibit O-2

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Attachment B to Dixon Declaration*

*(Attachment B to the Dixon Declaration, is a layered PDF document as described in the
Declaration. It is being provided to the Board in DVD format under separate cover)
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EXHIBIT O-3

Exhibit O-3

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Attachment C to Dixon Declaration*

*(Attachment C to the Dixon Declaration, is a layered PDF document as described in the
Declaration. It is being provided to the Board in DVD format under separate cover)
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EXHIBIT O-4

Exhibit O-4

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Attachment D to Dixon Declaration*

*(Attachment D to the Dixon Declaration, is a layered PDF document as described in the
Declaration. It is being provided to the Board in DVD format under separate cover)
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EXHIBITP

Exhibit P

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Conrail’s Notice of Intent to file for an Exemption for Abandonment and Discontinuance of
Service STB Docket No. AB 167 Sub No. 1189X, dated March 6, 2008
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CONRAIL

March 6, 2008

To: All-Parties on Attached Service'List

A

RE: Docket No. AB 167 (Sub-No. 1189X) AR K0
Consolidated Rail Corporation -- Abandonment
Exemption -~ in Hudson County, New Jers

Docket No. AB 55 (Sub-No. 686X) (AR Ic?@'c?

CSX Transportation, Inc. -- Discontinuance OfmoeE P dings
Exemption -- in Hudson County, New lersey

MAR 1 2 2008
Docket No. AB 290 (Sub-No. 306X) <228/ O ool
Norfolk Southern Railway Company -- Discontinuance Pubiic Record

xemption -- in Hudson Co New J

On April 7, 2008, Consolidated Rail Corporation (“Conrail’), CSX
Transportation, Inc. (“CSXT™), and Norfolk Southern Railway Company (“NS”) expect
to be filing with the Surface Transportation Board (“STB” or “Board”) combined
Notices of Exemption for abandonment (Conrail) and discontinuance of service (CSXT
and NS) seeking authority to abandon portions of two railroad lines known as (1) the
Harsimus Branch, between milepost 0.00+ and milepost 1.36+ and (2) the Hudson
Street Industrial Track, between milepost 0.00+ and milepost 0.72+, both in the city of
Jersey City, Hudson County, New Jersey. Because of the proximity of the two lines,
they are being included in the same application. Attached is an Environmental and
Historic Report describing the proposed action and any expected environmental and
historic effects. as well as a map of the affected area.

Conrail is providing this report so that you may review the information that will
form the basis for the STB’s independent environmental analysis of this proceeding. If
any of the information is misleading or incorrect, if you believe that pertinent
information is missing, or if you have any questions about the Board’s environmental
review process, please contact the Section of Environmental Analysis (“SEA”), Surface
Transportation Board, 395 E Street, SW, Washington, DC 20423, telephone number
(202) 245-0295 and refer to the above Docket No. AB 167 (Sub-No. 1189X). Because
the applicable statutes and regulations impose stringent deadlines for processing this
action, your written comments to SEA (with a copy to Conrail’s representative named
below) would be appreciated within three weeks.

Your comments will be considered by the Board mn evaluating the environmental
and/or historic preservation impacts of the contemplated action If there are any
questions concerning this proposal, please contact Conrail's representative directly.
Conrail’s representative in this matter is John K. Enright, who may be contacted by

000216
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telephone at (856) 231-7206 or by mail at 1000 Howard Boulevard, 4” Floor, Mt.
Laurel, NJ 08054,

Sincerely,

),RM K. Em./u-1 (k- [rid
John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4* Floor
Mt. Laurel, NJ 08054

Enclosures
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Anne K. Quinlan, Secretary
Surface Transportation Board
395 E Street, SW
Washington, DC 20423-0001

Robert B. Piel, Jr., Manager

NJ Dept. of Environmental Protection
Burean of Inland Regulation

401 East State Street, 7" Floor

P.O. Box 402

Trenton, NJ 08625-0402

Thomas A DeGise, County Executive
Justice Brennan Court House

583 Newark Avenue

Jersey City, NJ 07306

-U:S. Fish & Wildlife Service
New Jersey Field Office
927 North Main Street
Heritage Square, Building D
Pleasantville, NJ 08232

Richard Snay, Chief

Simon Monroe (N/NGS12)
Spatial Reference System Division
National Geodetic Survey

1315 East-West Highway

Silver Spring, MD 20910-3282

Stephen D, Marks, Director
Hudson County Planning Division
Justice Brennan Court House

583 Newark Avenue

Jersey City, NJ 07306

SERVICE LIST

000218

Bradley M. Campbell, Commissioner

State Historic Preservation Office

NJ Department of Environmenta] Protection
401 East State Street, P.O. Box 404
Trenton, NJ 08625-0404

Kenneth C. Koschek, Supervising Environmental Speciali:
NJ Department of Environmental Protection

Office of Permit Coordination & Environmental Review
401 East State Street

P.0. Box 423

Trenton, NJ 08625-0423

The District Engineer

U.S. Army Engineer District, New York
Jacob K. Javits Federal Building

26 Federal Plaza, Room 2109

New York, NY 10278-0090

U.S. Environmental Protection Agency
Region 2

290 Broadway

New York, NY 10007-1866

U.S. Department of the Interior

National Park Service

Chief, Recreation Resources Assistance Division
1849 C Street, NW

Room 3129

Washington, DC 20240

State Conservationist

Natural Resources Conservation Service
220 Davidson Avenue, 4" Floor
Somerset, NJ 08873-4115



Bradley M. Campbell, Commissioner

NI Department of Environmental Protection
401 East State Street

P.O. Box 402

Trenton, NJ 08625-0402

Bob Korpanty

Department of Defense - MTMCTEA
Attn: Railroads for National Defense

720 Thimble Shoals Boulevard, Suite 130
Newport News, VA 23606-2574

Gail Kimbeli, Chief

USDA Forest Service

Sidney R. Yates Federal Building
1400 Independence Avenue, SW
Washington, DC 20250-0003

D. C. Agrawal, Assistant Executive Director
Corporate Strategy, Policy, and Contracts
NJ TRANSIT

One Penn Plaza East

Newark, NJ 07105-2246

Mayor Jerramiah T Healy
City Hall - 280 Grove Street
Jersey City, NJ 07302
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New Jersey State Clearinghouse
State Review Process

Office of the Governor

P.O Box 001

Trenton, NJ 08625-0001

U.S. Department of the Interior
National Park Service

Chief, Land Resources Division
1849 C Street, NW

Room 3120

Washington, DC 20240

Kns Kolluri, Commissioner

New Jersey Department of Transportation
1035 Parkway Avenue

CN-600

Trenton, NJ 08625

Regional Director

National Park Service — Northeast'Region
U. S. Custom House

200 Chestnut Street, 5th Floor
Philadelphia, PA 19106

Victona J. Rutson, Chief

Section of Eavironmental Analysis
Surface Transportation Board

395 E Street, SW

Washington, DC 20423-0001



BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

STB NO. AB 167 (SUB-NO. 1189X)

CONSOLIDATED RAIL CORPORATION — ABANDONMENT EXEMPTION - IN
HUDSON COUNTY, NEW JERSEY

STB NO. AB 55 (SUB-NO. 686X)

CSX TRANSPORTATION, INC. — DISCONTINUANCE EXEMPTION - IN HUDSON
COUNTY, NEW JERSEY

STB NO 4B 290 (SUB-NO. 306X)

NORFOLK SOUTHERN RAILWAY COMPANY — DISCONTINUANCE
EXEMPTION -~ IN HUDSON COUNTY, NEW JERSEY

NOTICES OF EXEMPTION

ENVIRONMENTAL AND HISTORIC REPORT

Consolidated Rail Corporation (“Conrail™), CSX Transportation, Inc. (“CSXT”),
and Norfolk Southern Railway Company (“NS™) (collectively. “Applicants™) submit this
Environmental and Historic Report in accordance with 49 C.F.R. §§ 1105.7 & 1105 8.
Applicants have fulfilled the requirements of sections 1105.7 and 1105.8 that they consult
specified public agencies by sending letters to such agencies and requesting comments on
the cffect of this action on the environment and on matters of historic preservation
concern. Copies of the letters and all responses Applicants have received to date are

attached to this Report. Any responses received in the future will be promptly furnished
to the Board.
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ENVIRONMENTAL

1. Proposed Action and Alternatives. Describe the proposed action,
including commodities transported, the planned disposition (if any) of any rail line and

other structures that may be involved, and any possible changes in current operations or
maintenance practices. -Also describe any reasonable dlternatives to the proposed action.
Include a readable, detailed map and drawings clearly delineating the project.

1. The proposed action is abandonment (Conrail) and discontinuance of
service (CSXT and NS) of portions of two lines of railroad known as (1) the Harsimus
Branch, from approximately milepost 0.00x to approximately milepost 1.36<, and (2) the
Hudson Street Industrial Track, from approximately milepost 0.00+ to approximately
milepost 0.72+, both in the city of Jersey City, Hudson County, New Jersey, traversing
United States Postal Service Zip Codes 07302 and 07306 (the “Lines”). Because of the
proximity of the two lines, they are being included in the same application. Applicants
expect to file combined Notices of Exemption to abandon and discontinue service on
these lines on or after April 7, 2008. As the subject lines have been out of service for
more than two years, no commodities are transported on the lines and no changes in
current operations or maintenance-practices will result from"the proposed action.
Applicants have no plans to dispose of the structures on the line; track, track material,
and crossties have previously been removed. The only reasonable alternative is that of no
action. A detailed map is attached as Exhibit “A”.

2. Transportation System. Describe the effects of the proposed action on
regional or local transportation systems and patterns. Estimate the amount of traffic
(passenger or freight) that will be diverted to other transportation systems or modes as a
result of the proposed action.

2 The subject lmes are out of service and are used for no freight or
passenger service. Consequently, the proposed abandonment will have no effect upon
regional or local transportation systems and patterns and will cause no diversion.of

passengers or freight to other transportation systems or modes.
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3. Land Use. (i) Based on consultation with local and/or regional planning
agencies and/or a review of the official planning documents prepared by such agencies,
state whether the proposed action is consistent with the existing land use plans. Describe
any inconsistencies. (ii) Based on consultation with the U.S. Soil Conservation Service,
state the effect of the proposed action on any prime agricultural land. (iii) Ifthe action
affects land or water uses within a designated coastal zone, include the coastal zone
information required by § 1105.9. (iv) If the proposed action is an abandonment, state
whether or not the right-of-way is suitable for alternative public use under 49 U.S.C.
"10905 and explain why.

3. (i) The County Executive for Hudson County, the Director of the
Hudson County Planning Division, and the Mayor of Jersey City have been consulted in
this regard. Applicants wrote to these agencies on February 7, 2008 to request that they
comment on the proposed abandonment. In its response dated March 3, 2008, the
Planning Director for the Department of Public Resources for Hudson County identified
two prior land use plans for the subject lines, (1) “as a potential corridor for
transportation alternative *’R2"” and (2) “as the locally preferred alternative through
downtown Jersey City for the proposed East Coast Greenway.” The National Geodetic
Survey (“NGS™) has also been consulted in this regard. Applicants wrote to this agency
on February 7, 2008 to request that it comment on the proposed abandonment. Upon
receipt of any response, Applicants will forward same to the Board.

(ii)  The United States Soil Conservation Service, now renamed the
Natural Resources Conservation Service (“NRCS”), has been consulted in this regard.
Applicants wrote to this agency on February 7, 2008 to request that it comment on the
proposed abandonment. Upon receipt of any response, Applicants will forward same to
the Board.

(iii) The New Jersey Department of Environmental Protection
(“NJDEP™) - Office of Permit Coordination and Environmental Review, has been
consulted 1n this regard. Applicants wrote to this agency on February 7, 2008 to request
that it comment on the proposed abandonment. Upon receipt of any response, Applicants
will forward same to the Board. The NJDEP — Bureau of Inland Regulation, has also
been consulted in this regard. Applicants wrote to this agency on February 7. 2008 to
request that it comment on the proposed abandonment. Upon receipt of any response,

Applicants will forward same to the Board.
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(iv)  See response to 3(i) above.

4. Energy. (i) Describe the effect of the proposed action on transportation
of energy resources. (ii) Describe the effect of the proposed action on recyclable
commodities. (iii) State whether the proposed action will result in an increase or
decrease in overall energy efficiency and explain why. (iv) If the proposed action will
cause diversions from rail to motor carriage of more than (A) 1,000 rail carloads a year;
or (B) an average of 50 rail carloads per mile per year for any part of the affected line,
quantify the resulting net change in energy consumption and show the data and
methodology used to amve at the figure given.

4. Because the subject lines are out of service and have handled no local or
overhead traffic during the last two years, the proposed abandonment will not affect
transportation of energy resources or recyclable commodities, will not result in an
increase or decrease in overal! energy efficiency, and will cause no traffic diversion from

rail to motor carriage.

5. Air. (i) If the proposed action will result in either: (A) An increase in rail
traffic of at least 100 percent (measured in gross ton miles annuaily) or an increase of at
least eight trains a day on any segment of rail line affected by the proposal, or (B) An
increase in rail yard activity of at least 100 percent (measured by carload activity), or (C)
An average increase in truck traffic of more than 10 percent of the average daily traffic or
50 vehicles a day on any affected road segment, quantify the anticipated effect on air
emissions. For a proposal under 49 U.S.C. 10901 (or 10505) to construct a new line or
reinstitute service over a previously abandoned line, only the eight train a day provision
in subsection (5) (iXA) will apply. (ii) If the proposed action affects a class I or non-
attainment area under the Clean Air Act, and will result in either: (A) An increase in rail
traffic of at least 50 percent (measured in gross ton miles annually) or an increase of at
least three trains a day on any segment of rail line, (B) An increase in rail yard activity of
at least 20 percent (measured by carload activity), or (C) An average increase in truck
traffic of more than 10 percent of the average daily traffic or 50 vehicles a day on any
given road segment, then state whether any expected increased emissions are within the
parameters established by the State Implementation Plan. (iii) If transportation of ozone
depleting material is contemplated, identify the materials and quantity, the frequency of
service, safety practices, the applicant’s safety record on derailments. accidents and
spills, contingency plans to deal with accidental spills, and the likelihood of an accidental
release of ozone depleting materials in the event of a collision or derailment.

5. ‘Because the subject lines are out of service and have handled no tratfic

within the past two years, the proposed abandonment will cause no increase or decrease
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in rail or motor carrier traffic and will have no impact upon air quality. The proposed

action will not affect the transportation of ozone depleting material.

6. Noise. If any of the thresholds identified in Item (5) are surpassed, will
the proposed action cause (i) An incremental increase in noise levels of three decibels
Ldn or more; or (ii) An increase to a noise level of 65 decibels Ldn or greater. If so,
identify sensitive receptors (e.g., schools, libraries, hospitals, residences, retirement
communities, and nursing homes) in the affected area, and quantify the noise increase for
these receptors if the thresholds are surpassed.

6. Inapplicable because none of the thresholds identified in Item (5) is
surpassed.

7. Safety. (i) Describe any effects of the proposed action on public health
and safety (including vehicle delay time at railroad grade crossings). (ii) If hazardous
materials are expected to be transported. identify: the materials and quantity; the
frequency of service; whether chemicals are being transported that, if mixed, could react
to form more hazardous compounds; safety practices (including any speed restrictions);
the applicant’s safety record (to the extent available) on derailments, accidents and
hazardous spills; the contingency plans to deal with accidental spills; and the likelihood
of an accidental release of hazardous materials. (iii) If there are any known hazardous
waste site or sites where there have been known hazardous materials spills on the right-
of-way, identify the location of those sites and the types of hazardous materials involved.

7. (i) Because the subject lines are out of service and have handled no
traffic within the past two years, public health and safety will not be affected by the
proposed action.

(ii) No hazardous materials will be transported as a result of the proposed
abandonment.
(iii) Applicants are aware of no hazardous waste sites or hazardous

materials spills on the right-of-way.

8 Biological Resources. (i) Based on consultation with the U.S Fish and
Wildlife Service, state whether the proposed action is likely to adversely affect
endangered or threatened species or areas designated as a critical habitat, and if so,
describe the effects. (ii) State whether wildlife sanctuaries or refuges, National or State
parks or forests will be affected, and describe any effects
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8. (i) Conrail is aware of no endangered species or area designated as a
critical habitat likely to be adversely affected by the proposed abandonment. The United
States Fish and Wildlife Service has been consulted in this regard. Applicants wrote to
this agency on February 7, 2008 to request that it comment on the proposed
abandonment. Upon receipt of any response, Applicants will forward same to the Board.
The National Park Service has also been consulted in this regard. Applicants wrote to
this agency on February 7, 2008 to request that it comment on the proposed
abandonment. Upon receipt of any response, Applicants will forward same to the Board.

(ii) Conrail is aware of no wildlife sanctuary or refuge or National or
State park or forest likely to be adversely affected by the proposed abandonment. The
United States Fish and Wildlife Service has been consulted in this regard. Applicants
wrote to this agency on February 7, 2008 to request that it comment on the proposed
abandonment. Upon receipt of any response, Applicants will forward same to the Board.
The National Park Service has also been consulted in this regard. Applicants wrote to
this agency on February 7, 2008 to request that it comment on the proposed
abandonment. Upon receipt of any response, Applicants will forward same to the Board.

9. Water. (i) Based on consultation with State water quality officials, state
whether the proposed action is consistent with applicable federal, state, or local water
quality standards (usually applicable only in the context of rail line construction
application and abandonments that will require in-stream salvage operations), and
describe any inconsistencies. (ii) Based on consultation with the U.S. Army Corps of
Engineers, state whether permits under section 404 of the Clean Water Act (33 U.S.C.
1344) are required and whether any designated wetlands or 100-year flood plains will be
affected, and describe any effects. (iii) State whether permits under section 402 of the
Clean Water Act (33 U.S.C. 1342) are required for the proposed action.

9. () No in-stream salvage operations will be required, and Conrail is aware
of no inconsistency of the proposed action with applicable federal, state, and local water
quahity standards The New Jersey Department of Environmental Protection (“NJDEP™)
has been consulted in this regard. Applicants wrote to this agency on February 7. 2008 to
request that it comment on the proposed abandonment. Upon receipt of any response,

Applicants will forward same 1o the Board.
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(ii)  The proposed abandonment does not contemplate removal of the
rail, track material, and cross ties, as the rail and ties of both lines have previously been
removed, and no clearing, grading, or alteration of the topography will result from the
abandonment. No dredging or discharge of dredge or fill materials into navigable waters
will be involved, and therefore no permits will be required under Section 404 of the
Clean Water Act (33 U.S.C. 1344). The proposed abandonment will have no effect upon
designated wetlands or 100-year flood plains. The U.S. Army Corps of Engineers
(“Corps™) has been consulted in this regard. Applicants wrote to this agency on February
7, 2008 to request that it comment on the proposed abandonment. Upon receipt of any
response, Applicants will forward same to the Board.

(iiiy The abandonment will not result in the discharge of any pollutant

which would require a permit under Section 402 of the Clean Water Act (33 U.S.C. 1342).
The question of permitting in New Jersey under Section 402 has been delegated to the
NJDEP. Applicants wrote to this agency on February 7, 2008 to request that it comment
on the proposed abandonment. Upon receipt of any response, Applicants will forward
same to the Board. The U.S. Environmental Protection Agency has also been consulted in
this regard. Applicants wrote to this agency on February 7, 2008 to request that it
comment on the proposed abandonment. Upon receipt of any response, Applicants will
forward same to the Board.

10.  Proposed Mitigation. Describe any actions that are proposed to
mitigate adverse environmental impacts, indicating why the proposed mitigation is
appropriate.

10. Inapplicable, in that there are no adverse environmental impacts,
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HISTORIC

Pursuant to 49 C.F.R. § 1105.8, Conrail provides the following report on
specified historic matters.

Proposed Action and Alternatives.

The proposed action and alternatives are described in Item 1 of the Environmental

section of this report.

1. Map. Attach a U.S.G.S. topographic map (or an alternate map drawn to
scale and sufficiently detailed to show buildings and other structures in the vicinity of the
proposed action) showing the location of the proposed action, and the locations and
approximate dimensions of railroad structures that are 50 years old or older and are part
of the proposed action.

1. A map of the subject lines is attached as Exhibit “A”.

2. Description of Right-of-Way. A written description of the right-of-way
(including approximate widths, to the extent knownri), and the topography and urban

and/or rural characteristics of the surrounding area.

2. The right-of-way proposed for abandonment is located in city of Jersey
City, Hudson County, New Jersey, traversing United States Postal Service Zip Codes
07302 and 07306. It extends from (1) the Harsimus Branch, from approximately
milepost 0.004+ to approximately milepost 1 36+, and (2) the Hudson Street Industrial
Track, from approximately milepost 0.00+ to approximately milepost 0.72+ The right-
of-way varies between 50 and 100 feet wide throughout the line. The topography of the
surrounding area is flat, as shown on the topographic map as Exhibit “A". The lines are

located in an urban residential/commercial/industrial arca.

3. Photographs. Good quality photographs of railroad structures on the
property that are 50 years old or older and of the immediately surrounding area.

- 8-
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3. Photographs of the structures, as further described in response no. 4

below, are attached.

4. Construction Dates. The date(s) of construction of the structure(s), and
the date(s) and extent of any major alteration, to the extent such information is known.

4. There are.no existing undergrade bridges located along these lines.
However, historically, an elevated portion of the Harsimus Branch consisted of an
undergrade bridge that traversed several street intersections. While the bridge no longer
exists, some of the bridge supports are standing. Another elevated portion of the
Harsimus Branch was supported by an embankment, which now consists of six blocks of
embankment structures (collectively, the “Embankment™). The Embankment was further
supported by stone walls constructed approximately 1912. The bridges that connected
the Embankment were built between 1896 and 1900, The bridges consisted of multiple
spans, all of which were removed in 1965 and were replaced with a one track span
between MP ( 15 and MP 0 36. This replacement span was removed in 1994,
Photographs of these structures are attached.

5. Carrier Operations. A brief narrative history of carrier operations in the
area, and an explanation-of what, if any, changes are contemplated as a result of the
proposed action.

5. The subject lines were used for rail freight operations. However, the lines
are out of service and have handled no traffic within the past two years. Accordingly, no
change in operations is contemplated as a result of the proposed action.

6. Summary of Documents. A brief summary of documents in the carrier’s
possession, such as engineering drawings, that might be useful in documenting a structure
that is found to be historic.

6. Applicants have approximately 600 microfiche cards containing

engineering drawings for the structures that were on the lines.
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7. Opinion regarding historical matters. An opinion (based on readily

available information in the railroad’s possession) as to whether the site and/or structures
meet the criteria for listing on the National Register of Historic Places (36 C.F.R. 60.4)
and whether there is a likelihood of archeological resources or any other previously
unknown historic properties in the project area, and the basis for these opinions
(including any consultation with the State Historic Preservation Office, local historical
societies or universities).

7. In its response dated March 3, 2008, the Planning Director for the
Department of Public Resources for Hudson County stated that the “NJ Department of
Environmental Protection’s Historic Preservation Office has identified a swath of
downtown Jersey City, including the railroad lines, as the ‘Harsimus Cove Historic
District’ (ID #1509). The District was deemed eligible for the National Register of
Historic Places on 12/9/1987 (NR Reference #87002118) and on the State Register dated
10/15/87. This response also stated that the *N.J. Department of Environmental
Protection’s Historic Preservation Office placed the ‘Pennsylvania Railroad Harsimus
Branch Embankment’ (ID #131) on the State Register of Historic Places on 12/29/1999.
A Certification of Eligibility (COE) was issued by SHPO on 12/17/1999. A
Determination of Eligibility (DOE) was issued by SHPO on 3/16/2000.” The
Embankment has also been given landmark status by the City of Jersey City. Applicants
do not believe there is a likelihood of archeological resources or any other previously
unknown historic properties on the subject lines. The bases for these opinions are the
absence of any document in Conrail’s possession indicating that the site or any structure,
other than those identified above, meet historical criteria or that there is a likelihood that
archeological resources or other previously unknown historic properties exist on the line,
and on-site inspection of the subject line conducted by Conrail field engineers on
November 20, 2007. The New Jersey State Historic Preservation Office has been
consulted in this regard. Applicants wrote to this agency on February 7, 2008 to request
that it comment on the proposed abandonment. Upon receipt of any response, Applicants
will forward same to the Board.

8. Description of certain matters. A description (based on readily available
information in the railroad’s possession) of any known prior subsurface ground
disturbance or fill, environmental condition (naturally occurring or man-made) that might

- 10-
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affect the archeological recovery of resources (such as swampy condition or the presence
of toxic wastes), and the surrounding terrain.

8. Based on readily available information in its possession, Conrail is aware
of no prior subsurface ground disturbance or fill or environmental conditions (naturally
occurring or man-made) that might affect the archeological recovery of resources. In
connection with a proposed-redevelopment of the property surrounding and including the
Embankment, soil sampling and analysis was conducted in 2005 which conciuded that
any detected contamination can be designated as “Historic Fill” type contamination. The
New Jersey State Historic Preservation Office has been consulted in this regard.
Applicants wrote to this agency on February 7, 2008 to request that it comment on the
proposed abandonment. Upon receipt of any response, Applicants will forward same to
the Board.
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County or Hunsoxn
DeErARTMENT OF PusLic REsOURCES

Drvision oF PLaNmng
Baxnnan Court House
583 NEwWARK AVveENuE
.!mv Crry, New Jersey 07306 '
m.mmoucmmm.ominmmc Q01) 117-5137
FAX (201) 795-7856
MARIANO VEGA,JR
DIRECTOR
STEPHEN D. MARKS, PP, AICP
DIVISION CHIBR
March 3, 2008
John K. Enright
Associate General Counsel
1000 Howard Boulevard, 4* Floar

Mt. Laurel, NJ 08054

Re: STB No. AB 167 (Sub-Ne. 1189X)
STB No. AB S5 (Sub-No. 686X (CSXT))
STB No. AB 290 (Sub-No. 306X (NS))
Abandonment of Harsimus Branch &
Harsimus Street Industrial Track

Dear Mr. Enright:

Please accept this letter in response to your correspondence dated February 7, 2008. The Hudson
County Division of Planning is an A-95 revicw agency for the County of Hudson. With regard to
Conrail's proposal to abandon both the “Harsimus Branch” between milepost 0.0 and milepost
1.36 and the “Harsimus Street Industrial Track™ between milepost 0.0 and milepost 0,72, 1 offer
the following comments:

1. The City Council of the City of Jersey City approved an ordinance authorizing the City to
purchase or condemn the above referenced railroad lines, pursuant to NJ.S.A. 48:125.1
et seq. Conral should contact the City of Jersey City for additional information.

2. The NJ Department of Environmental Protection's Historic Preservation Office has
identified a swath of downtown Jersey City, inchuding the railroad lines, as the “Harsimus
Cove Historic District” {ID #1509). The district was decmned eligible for the National
Register of Historic Places on 12/9/1987 (NR Reference # 870021 18) and on the State
Register dated 10/15/87. Conrail should conduct a Sec. 106 review and contact the NJ
DEP’s Historic Preservation Office for additional information,

3. The N.J. Department of Environmental Protection’s Historic Preservation Office placed
the “Pennsylvania Railroad Harsimus Branch Embankment™ (ID #131) on the State

Register of Historic Places on 12/29/1999. A Certification of Eligibility (COE) was
issued by SHPO on 2/17/1999. A Determination of Eligibility (DOE) was issued by

An equal oppartunity employer
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SHPO on 3/16/2000. However, the owner of the site objected to the DOE, Conrail
should prepare a Sec. 106 Review and contact the NJ DEP's Historic Preservation Office.

4, In September 2002, the N.J. Department of Transportation released the “Bergen Arches
Study Final Report.” The documnent identified 6" Strect as a potential corridor for
trangportation altermnative “R2.” Conrail should contact both the N.J. Department of
Transportation and the North Jersey Transportation Planning Authority for additional
information.

5. In May 2004, the N.J. Department of Transportation released the “East Coast Greenway
Northern New Jersey Route Location Study.” The document identified the “*Harsimus
Branch Embankment™ and “6 Street Embankment” ag the locally preferred alternative
through downtown Jersey City for the proposed East Coast Greenway. The governing
bodies of both the City of Jersey City and the County of Hudson approved resolutions in
support of the study and the locally preferred altemative.

6. In March 2005, the Hudson County Board of Chosen Freeholder approved the Hudson
County Open Space and Recreation Plan as an update and amendment to the Hudson
County Mater Plan, pursuent to N.J.S.A. 40:27-1 and N.J.5.A. 40:12-15.1 etseq. The
Plan identifics the “6" Street Embankment” as both a historic site and a possible site for
preservation or acquisition.

The Harsimus Brmch and Track are important comidors and right-of-ways within Jersey City
which have been identified by a number of State and local plans and documents. Abandonment
of the railroad lines by Conrail warrants further discussion with State, regional, county and local
officials,. If you need additional information or assistance, please feel free to call me st any time,
your attention to this matter.

c. Adam Zellner, Office of the Governor
Hon. Lisa Jackson, Commissioner, NJDEP
Hon. Kris Kolluri, Commissioner, NJDOT
Jay Watson, Assistant Commissioner, NJDEP
Terry Karschner, NJ DEP, Historic Preservation Office
Amy Cradic, NJDEP, Historic Preservation Office
Amit Bose, NIDOT
Sheree Davis, NJDOT
Mary K. Murphy, Executive Director, North Jersey Trangportation Planning Authority
Hon. Thomas A. DeGise, Hudson County Executive
John Lane, Hudson County Division of Engineering
Hon. Jerramiah Healey, Mayor, City of Jersey City
Hon. Mariano Vega, Jersey City Council President
Carl Czaplecki, Director, Jersey City Dept. of Housing, Economic Dev. & Commerce
Robert Cotter, Director, Jersey City Division of City Planning
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CONRAIL

February 7, 2008 '

Bradley M. Campbell, Commissioner
State Historic Preservation Office
Department of Environmental Protection
401 East State Street, P. O. Box 404
Trenton, N} 08625-0404

Dear Mr. Campbell:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
rajlroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines”). Because of the proximity of the two Lines, we are including them
in the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. A requirement for this filing is the
consultation of the State Historic Preservation Office. Simultaneous with Conrail’s
filing of its abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk
Southern Railway Company (“NS”) will be filing Notices of Discontinuance of Service
with respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. There are no railroad buildings along this Line. Neither Line contains
existing undergrade bridges that our records indicate are greater than 50 years old and
are the maintenance responsibility of the railroad. However, historically, an elevated
portion of the Harsimus Branch consisted of an undergrade bridge that traversed several
street intersections. While the bridge no longer exists, many of the bridge supports are
still standing. Another elevated portion of the Harsimus Branch was supported by an
embankment, which now consists of six blocks of embankment structures (collectively
the “Embankment™). The bridges that connected the Embankment have been removed.
The Embankment is listed on the New Jersey State Historic Register and has also been
given landmark status by the City of Jersey City. Original photographs of these
structures are enclosed.
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It is Conrail's position that none of the characteristics of these Lines holds any special
historical or engineering significance. The Lines traverse urban
residential/commercial/industrial areas with a flat topography. In connection with a
proposed redevelopment of property surrounding and including the Embankment, soil
sampling and analysis was conducted in 2005 which concluded-that any detected
contamination can be designated as “Historic Fill” type contamination. The rails and
ties of both the Harsimus Branch and the Hudson Street Industrial Track have
already been removed and therefore the abandonment will not result in any
salvage activity or disturbance on the Lines.

Please forward any comments you may have regarding this proposal in writing to the
address below. Because of the necessary time schedules for the STB filing, I would
appreciate your response within 30 days of the date of this letter. If I may be of any
further assistance, please contact me at (856) 231-7206.

Thank you for your cooperation.

Sincerely, .
John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4" Floor

Mt. Laurel, NJ 08054
Enclosure(s)
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- CONRAIL

February 7, 2008

New Jersey State Clearinghouse
State Review Process

-Office of the Governor

P.O. Box 001

Trenton, NJ 08625-0001

Dear Sir/Madam:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines”). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed to
file the subject abandonment application. We are required to contact the state
clearinghouse concerning the abandonment. Simultaneous with Conrail’s filing of its
abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk Southern
Railway Company (“NS”) will be filing Notices of Discontinuance of Service with
respect to the same lines (these applications will be docketed as STB No. AB 55 (Sub-
No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will serve
as the consultation notice with respect to each of these three filings. 1 would appreciate
any comments you may have concerning the proposal.

I am enclosing a copy of a U.S.G.S. map with the area of the subject track defined. In
this case, the abandonment would not involve the salvage or removal of track material.
The rails and ties of both the Harsimus Branch and the Hudson Street Industrial
Track have already been removed and therefore the abandonment will not result in
any salvage activity or disturbance on the Lines.
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Please forward your comments regarding this proposal, in writing, to the address below.
Because of the necessary time schedules for the STB filing, I would appreciate your
response within 30 days of the date of this letter. If I may be of any further assistance,
please contact me at (856) 231-7206.

Thank you for your cooperation.

Sincerely,

Jefn K. Evaighd [ 4
John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4" Floor

Mt. Laurel, NJ 08054
cc: D. C. Agrawal — New Jersey Transit

Enclosures
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CONRAIL

February 7, 2008

Robert B. Piel, Jr., Manager

NJ Department of Environmental Protection
Bureau of Inland Regulation

401 East State Street, 7" Floor

P.O. Box 402

Trenton, NJ 08625-0402

Dear Mr. Piel:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafier the
“Line” or “Lines™). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. One of the requirements for this filing is
that the Division of Coastal Resources be consulted. Simultaneous with Conrail’s filing
of its abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk
Southern Railway Company (“NS") will be filing Notices of Discontinuance of Service
with respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Are there any coastal zone areas in the vicinity of the proposal? And if so, what effect
would the proposal have on these zones?

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. In this case, the abandonment would not involve the salvage or removal of
track material. There would be no in-stream salvage of any bridges. The rails and ties
of both the Harsimus Branch and the Hudson Street Industrial Track have
already been removed and-therefore the abandonment will not result in any
salvage activity or disturbance on the Lines.
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It is requested that a written reply be forwarded to the address below. Because of the
necessary time schedules for the STB filing, please respond within 30 days of the date
of this letter. If I may be of any further.assistance,.please feel free-to.contact me at (856)
231-7206. Thank you for your cooperation.

Sincerely,

JoRon K. Connihk [
John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

Kenneth C. Koschek

NJ Department of Environmental Protection

Office of Permit Coordination and Environmental Review
P.O.Box 418

Trenton, NJ 08625-0418

Dear Mr. Koschek:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafier the
“Line” or “Lines™). Because of the proximity of the two Lines, we are inciuding them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. One of the requirements for this filing is
that the Division of Coastal Resources be consulted. Simultaneous with Conrail’s filing
of its abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk
Southern Railway Company (“NS™) will be filing Notices of Discontinuance of Service
with respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Are there any coastal zone areas in the vicinity of the proposal? And if so, what effect
would the proposal have on these zones?

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. In this case, the abandonment would not involve the salvage or removal of
track material. There would be no in-stream salvage of any bridges. The rails and ties
of both the Harsimus Branch and the Hudson Street Industrial Track have
already been removed and therefore the abandonment will not result in any
salvage activity or disturbance on the Lines.
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It is requested that a written reply be forwarded to the address below. Because of the
necessary time schedules for the STB filing, please respond within 30 days of the date
of this letter. If 1 may be of any further assistance, please feel free to contact me at (856)
231-7206. Thank you for your cooperation.

Sincerely,
John K. Enright
Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

Thomas A. DeGise, County Executive
Justice Brennan Court-House

583 Newark Avenue

Jersey City, NJ 07306

Dear Mr. DeGise:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines”). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. We are required to contact local or regional
planning agencies about the abandonment. Simultaneous with'Conrail’s filing of its
abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk Southern
Railway Company (“NS”) will be filing Notices of Discontinuance of Service with
respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. In this case, the abandonment would not involve the salvage or removal of
track material. The rails and ties of both the Harsimus Branch and the Hudson
Street Industrial Track have already been removed and therefore the
abandonment will not result in any salvage activity or disturbance on the Lines.

Is the’ proposed abandonment consistent with existing land use plans?
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Please forward any comments you may have regarding this proposal, in writing, to the
address below. Because of the necessary time schedules for the STB filing, I would

appreciate your response within 30 days of the date of this letter. If I may be of any
further assistance, please contact me at (856) 231-7206.

Thank you for your cooperation.
Sincerely,

John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

The District Engineer
U.S. Army Engineer District, New York

-Jacob'K. Javits Federal Building

26 Federal Plaza, Room 2109
New York, NY 10278-0090

Dear Sir/Madam:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines™). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. We are required to contact various
agencies about items concerning the abandonment. Some of these'items involve the
Army Corps of Engineers. Simultaneous with Conrail’s filing of its abandonment
application, CSX Transportation, Inc. (“CSXT) and Norfolk Southern Railway
Company (“NS™) will be filing Notices of Discontinuance of Service with respect to the
same lines (these applications will be docketed as STB No. AB 55 (Sub-No, 686X
(CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will serve as the
consultation notice with respect to each of these three filings.

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. In this case, the abandonment would not involve the salvage or removal of
track material. There would be no in-stream salvage of any bridges. The rails and ties
of both the Harsimus Branch and the Hudson Street Industrial Track have
already been removed and therefore the abandonment will not result in any
salvage activity or disturbance on the Lines.

Will this abandonment require permits as designated under section 404 of the Clean
Water Act (33 U.S.C. 1344)? Would the proposed-abandonment affect any designated
wetlands? Would any 100-year flood plains be affected by this action?
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It is requested that a written reply be forwarded to the address below, Because of the
necessary time schedules for the STB filing, please respond within 30 days of the date
of this letter. IfI may be of any further assistance, please feel free to contact me at (856)
231-7206. Thank you for your cooperation.

Sincerely,

John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

U.S. Fish and Wildlife Service
New Jersey Field Office

927 North Main Street
Heritage Square, Building D
Pleasantville, NJ 08232

Dear Sir/Madam:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines™). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. A requirement of this filing is that various
agencies be contacted concerning certain items, one being the presence of any
endangered or threatened species or critical habitats. Simultaneous with Conrail’s filing
of its abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk
Southern Railway Company (“NS”) will be filing Notices of Discontinuance of Service
with respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. In this case, the abandonment will not involve the salvage or removal of
track material. The rails and ties of both the Harsimus Branch and the Hudson
Street Industrial Track have already heen removed and therefore the
abandonment will not result in any salvage activity or disturbance on the Lines.

Are there any endangered or threatened species in the vicinity of the track, and would
there be an adverse effect due to the abandonment? Are there any areas designated as
critical habitats in the vicinity? Also, are there any wildlife sanctuaries or refuges,
National or State parks or forests in the vicinity? If so, how would they be affected?
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Please forward your written reply to the address below. Because of the necessary time
schedules for the STB filing, I would appreciate your response within 30 days of the
date of this letter. If ] may be of any further assistance, please contact me at (856) 231-
7206. Thank you for your cooperation.

Sincerely,

ohn K. Enright

Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054
Enclosure(s)
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CONRAIL

February 7, 2008

U.S. Environmental Protection Agency
Region 2

290 Broadway

New York, NY 10007-1866

Dear Sir/Madam:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line™ or “Lines”). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. One of the requirements for this filing is
that the Environmental Protection Agency be consulted. Simultaneous with Conrail’s
filing of its abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk
Southern Railway Company (“NS™) will be filing Notices of Discontinuance of Service
with respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Will this proposed abandonment require permits as designated under section 402 of the
Clean Water Act (33 U.S.C. 1342)? Enclosed is a copy of a portion of & U.S.G.S.
quadrangle map delineating the area being considered. In this case, the abandonment
would not involve the salvage or removal of track material. There would be no in-
stream salvage of any bridges. The rails and ties of both the Harsimus Branch and
the Hudson Street Industrial Track have already been removed and therefore the
abandonment will not result in any salvage activity or disturbance on the Lines.
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Please forward any comments you may have regarding this proposal, in writing, to the
address below. Because of the necessary time schedules for the STB filing, I would
appreciate your response within 30 days of the date of this letter. If I may be of any
further assistance, please contact me at (856) 231-7206.

Thank you for your cooperation.

Sincerely,

‘K . EV\JU“U'\A' / bt
ohn K. Enright
Associate General Counsel
1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

Mayor Jerramiah T. Healy
City Hall — 280 Grove Street
Jersey City, NJ 07302

Dear Mayor Healy:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines™). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. We are required to contact local or regional
planning agencies about the abandonment. Simultaneous with Conrail’s filing of its
abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk Southemn
Railway Company (“NS™) will be filing Notices of Discontinuance of Service with
respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. In this case, the abandonment would not involve the salvage or removal of
track material. The rails and ties of both the Harsimus Branch and the Hudson
Street Industrial Track have already been removed and therefore the
abandonment will not result in any salvage activity or disturbance on the Lines.

Is the proposed abandonment consistent with existing land use plans?
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Please forward any comments you may have regarding this proposal, in writing, to the
address below. Because of the necessary time schedutes for the STB filing, I would
appreciate your response within 30 days of the date of this letter. If I may be of any
further assistance, please contact me at (856) 231-7206.

Thank you for your cooperation.

Sincerely,

K. &/\MU&;(: [ -4
John K. Enright
Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

Richard Snay, Chief

Spatial Reference System Division
National Geodetic Survey

1315 East-West Highway

Silver Spring, MD 20910-3282

Dear Mr. Snay:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines”). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007.(STB-Finance Docket No. 34818); Conrail has been directed to
file the subject abandonment application. We are required to contact the National
Geodetic Survey concerning the abandonment. I would appreciate any comments you
may have conceming the proposal. Simultaneous with Conrail’s filing of its
abandonment application, CSX Transportation, Inc. (“*CSXT) and Norfolk Southem
Railway Company (“NS") will be filing Notices of Discontinuance of Service with
respect to the same lines (these applications will be docketed as STB No. AB 55 (Sub-
No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will serve
as the consultation notice with respect to each of these three filings.

I am enclosing a copy of a U.S.G.S. map with the area of the subject track defined. In
this case, the abandonment would not involve the salvage or removal of track material.
The rails and ties of both the Harsimus Branch and the Hudson Street Industrial
Track have already been removed and therefore the abandonment will not result in
any salvage activity or disturbance on the Lines and no geodetic survey marks
would be disturbed.
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Please forward your comments regarding this proposal, in writing, to the address below.
Because of the necessary time schedules for the STB filing, I would appreciate your
response within 30 days of the date of this letter. If I may be of any further assistance,
please contact me at (856) 231-7206 or via e-mail at John.Enright@Conrail.com.

Thank you for your cooperation.

Sincerely,

K. M“t [rbd
ohn K. Enright
Associate General Counsel*
1000 Howard Boulevard, 4th Floor

Mt. Laurel, NJ 08054

Enclosures
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" CONRAIL

February 7, 2008

U.S. Department of the Interior Regional Director
National Park Service National Park Service
Chief, Recreation Resources Assistance Division U.S. Custom House

1849 C Street, NW 200 Chestnut St., 5™ Floor
Room 3129 Philadelphia, PA 19106

Washington, DC 20240
Dear Sir/Madam:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines™). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance-Docket No. 34818), Conrail has been directed
to file the subject abandonment application. One of the requirements for this filing is
that the National Park Service be consulted. Simultaneous with Conrail’s filing of its
abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk Southern
Railway Company (“NS™) will be filing Notices of Discontinuance of Service with
respect to the same lines (these applications will be docketed as STB No. AB 55
(Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Enclosed are segments of U.S.G.S. quadrangle maps delineating the line being
considered. In this case, the abandonment will not involve salvage or removal of track
material. The rails and ties of both the Harsimus Branch and the Hudson Street
Industrial Track have already been removed and therefore the abandonment will
not result in any salvage activity or disturbance on the Lines.

Are there any wildlife sanctuaries.or.refuges, National or State parks or forests in the
vicinity of the proposals? And if so, what would be the effects?
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Please forward any comments you may have regarding this proposal, in writing, to the
address below. Because of the necessary time schedules for the STB filing, ] would

appreciate your response within 30 days of the date of this letter. If 1 may be of any
further assistance, please contact me at (856) 231-7206. Thank you for your
cooperation.

Sincerely,

John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

Stephen D. Marks, Director
Hudson County Planning Division
Justice Brennan Court House

583 Newark Avenue

Jersey City, NJ 07306

Dear Mr, Marks:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines™). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. We are required to contact local or regional
planning agencies about the abandonment. Simultaneous with Conrail’s filing of its
abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk Southern
Railway Company (“NS™) will be filing Notices of Discontinuance of Service with
respect to the same lines (these applications will be docketed as STB No. AB 55
{Sub-No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will
serve as the consultation notice with respect to each of these three filings.

Enclosed is a copy of a portion of a U.S.G.S. quadrangle map delineating the area being
considered. In this case, the abandonment would not involve the salvage or removal of
track material. The rails and ties of both the Harsimus Branch and the Hudson
Street Industrial Track have already been removed and therefore the
abandonment will not result in any salvage activity or disturbance on the Lines.

Is the proposed abandonment consistent with existing land use plans?
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Please forward any comments you may have regarding this proposal, in writing, to the
address below. Because of the necessary time schedules for the STB filing, I would
appreciate your response within 30 days of the date of this letter. If I may be of any
further assistance, please contact me at (856) 231-7206.

Thank you for your cooperation.

Sincerely,

ﬁo&h K. 5.“71& [ bl
John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4th Floor

Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

State Conservationist

Natural Resources Conservation Service
220 Davidson Avenue, 4® Floor
Somerset, NJ 08873-4115

Dear Sir/Madam:

Conrail is proposing to abandon a portion of a railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines”). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed
to file the subject abandonment application. We are required to contact various
agencies about items concerning the abandonment. One of these items involves prime
agricultural soils. Simultaneous with Conrail’s filing of its abandonment application,
CSX Transportation, Inc. (“CSXT) and Norfolk Southern Railway Company (“NS*)
will be filing Notices of Discontinuance of Service with respect to the same lines (these
applications will be docketed as STB No. AB 55 (Sub-No. 686X (CSXT)) and STB
No. AB 290 (Sub-No. 306X (NS)). This letter will serve as the consultation notice with
respect to each of these three filings.

Enclosed is a copy of a portion of a U.S.G.S. Quadrangle map delineating the area being
considered. In this case, the abandonment would not involve the salvage or removal of
track material. The rails and ties of both the Harsimus Branch and the Hudson
Street Industrial Track have already been removed and therefore the
abandonment will not result in any salvage activity or disturbance on the Lines.

Are there any areas of prime agricultural land, as defined by the Natural Resources
Conservation Service, in the vicinity of the subject track? What would be the effect of
the proposed abandonment on any prime soils?
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Please forward any comments you may have regarding this proposal, in writing, to the
address below. Because of the necessary time schedules for the STB filing, 1 would
appreciate your response within 30 days of the date of this letter. If I may be of any
further assistance, please contact me at (856) 231-7206.

Thank you for your cooperation.
Sincerely,

ﬂr@.«» K. Enniqhd [ 44
ohn K. Enright

Associate General Counsel
1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)
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CONRAIL

February 7, 2008

Bradley M. Campbell, Commissioner

NJ Department of Environmental Protection
401 East State Street

P.O. Box 402

Trenton, NJ 08625-0402

Dear Mr. Campbell:

Conrail is proposing to abandon a portion of 2 railroad line, known as the Harsimus
Branch, between milepost 0.0 and milepost 1.36, and the entirety of a neighboring
railroad line known as the Hudson Street Industrial Track, between milepost 0.0 and
milepost 0.72, both located in Jersey City, Hudson County, NJ (together hereinafter the
“Line” or “Lines™). Because of the proximity of the two Lines, we are including them in
the same application. To begin this abandonment process, Conrail must file an
application with the Surface Transportation Board (STB). This application will be
docketed as STB No. AB 167 (Sub-No. 1189X). Rail service on the Lines was
previously discontinued and the underlying right-of-way was either sold or reverted to
various parties. Pursuant to the decision of the federal Surface Transportation Board
served on August 9, 2007 (STB Finance Docket No. 34818), Conrail has been directed to
file the subject abandonment application. One of the requirements for this filing is that
the Environmental Protection Agency be consulted. Simultaneous with Conrail’s filing
of its abandonment application, CSX Transportation, Inc. (“CSXT) and Norfolk Southern
Railway Company (*NS”) will be filing Notices of Discontinuance of Service with
respect to the same lines (these applications will be docketed as STB No. AB 55 (Sub-
No. 686X (CSXT)) and STB No. AB 290 (Sub-No. 306X (NS)). This letter will serve
as the consultation notice with respect to each of these three filings.

Enclosed a copy of a U.S.G.S. map with the area of the subject track defined. In this
case, the abandonment would not involve the salvage or removal of track material. There
would be no in-stream salvage of any bridges. The rails and ties of both the Harsimus
Branch and the Hudson Street Industrial Track have already been removed and
therefore the abandonment will not result in any salvage activity or disturbance on
the Lines.

Will this proposed abandonment require permits as designated under section 402 of the
Clean Water Act (33 U.S.C. 1342)? Are there any coastal zone areas in the vicinity of
this proposal? And if so, what effect would the proposal have on these zones?
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Please forward any comments you may have regarding this proposal, in writing, to the
address below. Because of the necessary time schedules for the STB filing, 1 would
appreciate your response within 30 days of the date of this letter. If I may be of any
further assistance, please contact me at (856) 231-7206. Thank you for your cooperation.

Sincerely,

John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4th Floor
Mt. Laurel, NJ 08054

Enclosure(s)

000273



CONRAIL

March 6, 2008

New Jersey State Clearinghouse
State Review Process

Office of the Governor

P.O. Box 001

Trenton, NJ 08625-0001

U. S. Department of the Interior

National Park Service

Chief, Recreation Resources Assistance Division
1849 C Street, NW - Room 3129

Washington, DC 20240

Bob Korpanty

Department of Defense - MTMCTEA
Attn: Railroads for National Defense

720 Thimble Shoals Boulevard, Suite 130
Newport News, VA 23606-2574

SUTLDy

?qﬁm v,

|

M

Kris Kolluri, Commissioner

New Jersey Dept. of Transportation
1035 Parkway Avenue

CN-600

Trenton, NJ 08625

U.S. Department of the Interior
National Park Service

Chief, Land Resources Division
1849 C Street - Room 3120
Washington, DC 20240

Gail Kimbell, Chief

USDA Forest Service

Sidney R. Yates Federal Building
1400 Independence Avenue, SW
Washington, DC 20250-0003

RE: Docket No. AB 167 (Sub-No. 1189X)
Consolidated Rail Corporation -- Abandonment

Ex tion -- in Hudson Co:

Docket No. AB 55 (Sub-No. 686X)

CSX Transportation, Inc. -- Discontinuance

Exemption -- in Hudson County, New Jersey

Docket No. AB 290 (Sub-No 306X)

Norfolk Southern Railway Company -- Discontinuance
Exemption -- in Hudson County, New Jersey

Dear Sir/Madam:

This is to notify you pursuant to 49 C.F.R. 1152.50(d)(1) that on or after Apnil 7,
2008. Consolidated Rail Corporation ("Conrail"), CSX Transportation, Inc. (“CSXT™),
and Norfolk Southern Railway Company (*NS™) intend to file combined Notices of
Exemption with the Surface Transportation Board for abandonment (Conrail) and
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discontinuance of service (CSXT and NS) of the-rail' lines shown on'the attached map,
and more fully described below; because of the proximity of the two lines, they are being
included in the same application:

Name: Harsimus Branch

Location: Hudson County, New Jersey, traversing United States Postal
Service Zip Codes 07302 and 07306

Description of Track: From approximately milepost 0.0+ to approximately
milepost 1.36x in the city of Jersey City, Hudson County, New Jersey

Length of Track: 1.36 total miles:

Name: Hudson Street Industrial Track

Location: Hudson County, New Jersey, traversing United States Postal
Service Zip Code 07302

Description of Track: From approximately milepost 0.0+ to approximately
milepost 0.72+ in the city of Jersey City, Hudson County, New Jersey

Length of Track: 0.72 total milest

The Notices of Exemption will be filed pursuant to the provisions of 49 C.F.R.

1152 50 regarding abandonment of out-of-service lines of railroad. Because the subject
lines are out of service and have handled no traffic for the past two years, the
abandonment will result in no change in current operations or maintenance. Rail service
on the lines was previously discontinued and the underlying right-of-waywas either sold
or reverted to various parties. The rail and ties of both lines have already been removed,
as has an undergrade bridge that traversed several street intersections of an elevated
portion of the Harsimus Branch. The only alternative considered is no action.

Based on information in our possession, the line does not contain federally
granted rights-of-way. Any documentation in our possession will be made available
promptly to those requesting it.
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If you have any questions concerning this proceeding, please call me at the
number shown below.

Very truly yours,

(g.a—Rm K. 8»\./&.75\1'/,-54

John K. Enright

Associate General Counsel

1000 Howard Boulevard, 4" Floor
Mt. Laurel, NJ 08054

(856) 231-7206

Enclosure

cc:  Anne K. Quinlan, Secretary
Surface Transportation Board
395 E Street, SW
Washington, D.C. 20423-0001

Regional Director

National Park Service — Northeast Region
U. S. Custom House

200 Chestnut Street, Sth Floor
Philadelphia, PA 19106
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EXHIBIT Q

Exhibit Q

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:
Correspondence of Charles Montange, Esq., to the Surface Transportation Board of March

28, 2008, in the matter In Re Consolidated Rail Corporation Abandonment - in Hudson
County, NJ AB-167 (Sub No. 1189x) and related proceedings
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CHARLES H MONTANGE
ATTORNEY AT LAW
426 NW 182ND STREET
SEATTLE, WASHINGTON 98177

(206) 548-1936
FAX (208) 5346-3739

28 March 2008

Section of Environmental Analysis

Surface Transportation Board

395 E Street SW

Washington, D.C. 20024 (express delavery)

Re: Consolidated Rail Corporation - Abandonment
Exemption - in Hudson County, NJ,
AB 167 (Sub-no. 1189X) and related proceedings.

Madams/Sirs:

This letter 1s on behalf of City of Jersey City, the
Pennsylvania Railroad Harsimus Stem Embankment Preservation
Coalition- (*Embankment Coalition”), and Rails to Trails
Conservancy (collectively referred to as “Commenters”). The
letter provides comments in connection with the “environmental
report” (ER) and “historic report” (HR) prepared by Consolidated
Rail Corporation (Conrail) and submitted under cover letter dated
March 6, 2008, to the Surface Transportation Board (STB or Board)
in connection waith the proposed abandonment of two lines of
railroad in the City of Jersey City: the Harsimus Branch and the
Hudson Street Industrial Track.

a omments

Conrail’s ER/HR should be rejected as i1inadequate. The ER/HR
1s based almost entairely on the absence of information provided
in response to a set of letters Conrail sent to a smattering of
governmental officials or agencies dated February 7, 2008. Those
letters provided limited and misleading information about
Conrail’s actions to date, and proposed actions at the STB.
Conrail based 1its ER/HR largely on the single response i1t claimed
to have received. This is especially disingenuocus since Conrail
prepared its ER/HR before the return date (30 days from February
7} set forth in its own letter requesting information. Conrail
1s not some tiny shortline ignorant of its lines or the
requirements of the National Environmental Policy Act or the
National Historic Preservation Act, nor does Conrail’s proposed
abandonment affect property of no consequence in the middle of
nowhere. The actions taken by Conrail to date, and its proposed
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action it sets forth in its ER/HR, are highly controversial and
significantly and adversely impact the environment and historic
resources.

The Section of Environmental Analysis (SEA) should find that
the proposed action sought by Conrail with respect to the
Harsimus Branch will “saignificantly” affect the environment, and
insist that a full “environmental impact statement” (EIS) be
prepared before any abandonment of the Harsimus Branch may become
effective.

SEA must ensure that the Board does not take any action upon
Conrail’s proposal until there is full compliance not only with
section 106 of the National Historic Preservation Act, but also
with section 110(k) of that Act. Section 110(k) precludes any
agency action here in light of Conrail’s anticipatory demolition
of the Harsimus Embankment on the Harsimus Branch, absent prior
consultation with the Advisory Council on Historic Preservation
(ACHP) and special findings by the Board, which cannot lawfully
be made.

In light, among other thangs, of Conrail’s anticipatory
demolition of the Harsimus Embankment to date, Commenters object
to the inadequate ER/HR prepared by Conrail; the failure of
Conrairl to provide adequate time for comment before 1t prépared
the ER/HR, let alone afterward; the misleading nature of comments
by Conrail in its February 7, 2008 letter requesting information,
and the fallure of Conrail to disclose important information
already in its files; the failure of Conrail to incorporate
comments 1t did receive in response to 1ts February 7 letter;
Conrail’s rush to invoke fast-track “class exemption” procedures
in a clearly controversial situation involving an historic asset
in a major metropolitan area immediately adjacent to Manhattan;
and Conrail’s general failure to cooperate 1n addressing
legitimate public concerns relating to historic preservation,
highly beneficial alternative public uses, i1mportant rail
transportation needs, and the significant adverse environmental
and historic preservation impacts flowing from Conrail’'s actions.

Commenters object to use of class exemption procedures 1n
the case at bar, as well as any further processing of Conrail’s
proposed abandonment of the Harsimus Branch without preparation
of a full environmental impact statement and without full
compliance with NHPA section 110(k). Without waiver of these
objections, 1f the Board were nonetheless to allow Conrail to
proceed using a class exemption, then SEA should recommend that
any such exemption be stayed indefinitely to allow for adequate
consideration of environmental and historic preservation issues,
as well as authorized only with conditions that protect the
public from the significant and adverse impacts of Conrail’s
misconduct to date.

Commenters request consulting party status for purposes of

~
<
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the Sectaion 106 process in any abandonment proceeding Conrail
initiates in connection with the Harsimus Branch.
Id 1fa ion mmeptin rties

City of Jersey City is the municipal corporation withan
whose boundaries all the proposed abandonments would occur.!

City of Jersey City submitted comments to Conrail by letter dated
March 4, 2008, which Conrail’s ER/HR ignores. City already has
provided copies of the Mayor’s letter to SEA and to the Board for
filing in this docket as a pleading. City’s participation an the
comments and objections set forth herein 1s supplementary to the
Mayor’s March 4 letter. The City seeks to preserve the Harsimus
Branch as an historic resource and for continued rail
transportation as well as trail and greenway purposes.

The Embankment Coalition 1s a 501(c) (3) non-profit
corporation with over 1000 individual members and supporters as
well as affiliated organizations, including local neighborhood
organizations, dedicated to preserving the haistoraic Sixth (or
Harsimus) Street Embankment on the Harsimus Branch. Many of the

! Conrail solicited the comments of the City of Jersey City and
others on the environmental and historic resource consequences of
its proposed abandonment by letter dated February 7, 2008. The
Conrail letter requested that comments be provided in 30 days.
Since 2008 is a leap year, comments would be due on March 8.
Mayor Healy for the City responded to Conrail by letter dated
March 4, 2008, with a series of comments and objections to
Conrail’s proposed actions and representations, particularly 1in
reference to the Harsimus Branch.

Conrail evidently prepared and submitted its “Environmental
Report” and “Historic Report” (ER/HR) on or about March 6, 2008
(the date of Conrail’s transmission letter). We note that this
date 1s prior to the due date for comments provided in Conrail’s
February 7 letter. Thus, although Conrail in its ER/HR purports
to have solicited comments and to have consulted, i1t effectively
did not do so in a meaningful fashion prior to drawing up 1its
ER/HR, even 1f one assumes arguendo that asking for comments 1n
30 days constitutes consultation. As a kind of confirmation of
the misleading nature of Conrail’s alleged consultation, the
railroad’s submission totally ignores the City’s comments
manifest in the Mayor’'s letter, even though the Mayor’s March 4
letter was within Conrail’s arbitrary deadline,

As we 1ndicate later 1in our comments, the ER/HR 1s also
defective 1n omitting other germane information which i1s known to
be in the files of Conrail. Further, the letter transmitting the
ER/HR advises recipients that they should comment withain 21 days.
This time periocd 1s insufficient for purposes of the
environmental and historic issues posed in this proceeding.

3
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Coalition’'s members live in the vicinity of the Embankment and
would use 1t for commuting, recreation, and open space were 1t to
be preserved.

Rails to Trails Conservancy is a 501{(c) {3) non-profit
corporation with over 86,000 members, including over 2200 members
in New Jersey and over 5500 in neighboring New York. RTC is
dedicated to preserving otherwise-to-be abandoned railroad
corridors for alternative and future public use, including
possible future rail reactivation and interim use as trails. RTC
members seek to preserve the Harsimus Branch for trail, rail and
other compatible public uses.

Although Conrail knows that the Embankment Coalition, RTC
and numerous other non-governmental organizations are interested
in the Harsimus Branch (that was apparent to the railroad as a
result of proceedings in F.D. 34818), Conrail failed to seek any
comment from any them for purposes of preparing the ER/HR.

Prior Proceedings Germane Here

All three of these Commenters participated as parties
applicant in City of Jersey City, et al., Petition for a
Declaratory Order, STB Finance Docket 34818. The Harsimus
Branch 1s not really a "“branch.” It is the historic mainline for
freight of the old Pennsylvania Railroad. It terminated in the
Harsimus Cove, directly across the Hudson River from the World
Trade Center, lost on 9/11. Conrail unilaterally and unlawfully
reclassified this obvious rail line as a spur and purported to
engage 1in an i1llegal de facto abandonment of the Branch without
any prior authorization from this Board.? Conrail tore out
bridges and tracks, all without prior STB or ICC authorization.
Although Conrail claims to have offered to sell the line to a
local redevelopment agency for redevelopment, the railroad
rejected Jersey City’s separate efforts to acquire the line for
transportation uses (including possible light rail and traal).
Knowing that the City was preparing eminent domain proceedings,
Conrail and instead purported to sell, again without any prior
STB authorization, the entire Embankment portion of the Harsimus
Branch to a land assembler (referenced herein as “SLH
Properties”) for unlawful non-rail purposes (namely, demolition
and development for townhouses). More recently, SLH has proposed
turning the Embankment into a parking garage for large towers
erected on top of ait.

Prompted by Conrail’s precipitous and unauthorized sale of
the Embankment and SLH Propérties’ commencement of demolition of
structures adjoining the Embankment, Commenters and then-

! Under ICCTA and 1ts predecessor statute, a freight railroad
may not abandon a rail line without prior STB {(formerly ICC)
authorization. See 49 U.S.C. 10903.

4

000283



Assemblyman Manzo petitioned this Board for a declaratory order
that the Harsimus Branch was a line of railroad under the Board’s
preemptive jurisdiction. This Board granted the relief sought by
Commenters i1n a Decision served Auqust 9, 2007 in F.D. 34818.

SLH Properties sought administrative reconsideration, which was
denied in a Decision served December 19, 2007. Conrail and SLH
Properties have now filed at least five petitions for judicial
review in the U.S. Court of Appeals for the D.C. Circuit from
this Board’s determination. SLH Properties has used the alleged
pendency of these petitions as an excuse to continue 1ts
litigation in New Jersey state courts to force City of Jersey
City to issue it demolition permits and subdivision approvals for
the Harsimus Branch notwithstanding this Board’s preemptive
jurasdiction. Conrail has supported SLH Properties in state
court filings.

As this summary of Conrail’s course of conduct demonstrates,
Conrail has engaged 1n anticipatory demolition, and by Conrail’s
proposed invocation of the class exemption for abandonment
authoraty, the railroad seeks to reap the benefits of that
illegal conduct by foreclosing various federal and state remedies
otherwise available to the Commenters had Conrail and its chosen
“developer” SLH Properties not engaged in unlawful anticipatory
demolition.

Conrail in its ER/HR filing essentially conceals thas
history. The only reflection of Conrail’s 1llegal past actions
manifest i1n its ER/HR is the railroad’s statement that i1t has no
plans to dispose of track, track material or crossties, because
those have been removed (ER, p.2), and 1its statement that it has
removed all the bridges (HR, p. 9). Indeed the railrocad in fact
has torn out the rail, ties and bridges. But far from indicating
that less environmental and historic review 1s needed, Conrail’s
statements about removal of track and ties confirm instead that
Conrail has engaged 1n an lllegal anticipatory demolition of the
Harsimus Branch. Conrail’s acknowledgment of unlawful
anticipatory demolition of the line would be even more evident if
Conrail in 1ts ER/HR had directly owned up to the fact that it
has 1llegally purported to alienate the entire property for non-
rail purposes without any prior STB authorization. As it i1s, a
careful reading of Conrail’s attachments to 1its ER/HR does
encompass an i1ndirect admission of 1llegal anticipatory
alienation.’ As explained later, Conrail’s clear anticipatory

* In all of i1ts February 7, 2008 letters attached to 1ts ER/HR
requesting comment from public agencies, Conrail states that “the
underlying right-of-way was either sold or reverted to various
parties.” Although i1ts ER/HR does not mention the 1ssue, the
guoted statement by Conrail 1s an admission of anticipatory

5
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demclition and plethora of i1llegal actions in respect to thas
property bars the Board from granting the relief sought by
Conrail, unless the Board first consults with the Advisory
Council on Historic Preservation (ACHP) and makes special

findings.
Comment on Milepost Designations

Railroad milepost designations are sometimes arbitrarily
changed or assigned, and the designations employed by Conra:il
here for the Harsimus Branch are a case in point. Historically,
the portion of the Branch between Luis Munoz Marin Boulevard
(former Henderson Street) to CP Waldoe (near Waldo Avenue) was
designated as (approximately) Milepost 1.3 to (approximately)
Milepost 2.54 on relevant track charts and maps.!' Conrail in zits
ER/HR may be using arbitrarily revised milepost desaignations it
has assigned as a result of unilateral reconfigurations of its
system. On the other hand, Conrail may be attempting to confuse
the issue for purposes of its pending petitions for judicial
review in the D.C. Circuit from this Board’s decisions in F.D.

destruction of the rail line, but also it 1s misleading and
erroneous. In particular, there can be no reversion of a
regulated rail line until this Board authorizes an abandonment.
E.g., Philips v. Denver & R.G. RR, 97 F.3d 1375, 1377 (10t Car.
1996) (no reversion to adjoining landowners due to non-use: “if
de facto abandonment were sufficient to establish abandonment...,
a railroad could easily circumvent ICC’s oversight and regulation
by simply terminating its use of a railroad line”). Conrail’s
misleading statements are inexcusable, since the railroad knows
the principles i1nvolved. After all, Conrail urged those
principles and their application 1n Chelsea Propert wners -

Abandonment —-- Portion of the Consolidated Rail Corporataon’'s
West 30°" Street Secondary Track ain NY, NY, 8 ICC 2d 773, AB 167
(SubOno. 1094), served Sept. 16, 1992, aff’'d sub nom.
Consolidated Rail Corp. v. ICC, 29 F.3d 706 (D.C. Car. 19%4). A
deep irony with respect to the Harsimus Branch 1s the fact that
Conrail vigorously supported corridor preservation of the
elevated rail structure in the Chelsea case which arose in
Manhattan on an old branch line, but across the Hudson River in
Jersey City Conrail has sought to frustrate preservation of a
samirlar structure on the former Pennsylvania Railroad freight
mainline. Conrail’s inconsistency 1s arbitrary and inexplicable.

* B8See, e.g., Conrail, Maintenance Program and Track Chart,

Atlantic Region, New Jersey Division, corrected to 1-1-80
(relevant pages set forth as Exhibit A to Petition for

Declaratory Order dated 11 January 2006 1in Finance Docket 34818,
on file with STB).
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34818.

For purposes of these comments, Commenters intend theair
references to the Harsimus Branch to mean that portion of the
Branch indicated in Conrail’s ER/HR map as MP 0 to MP 1.36,
without any admission that these milepost designations in fact
correspond to historic designations for the Branch.

Environmental Impact Statement

Although the agency ordinarily prepares only an
“environmental assessment” (EA) for purposes of proposed rail
abandonments, it is well established that more 1s required in
circumstances in which the abandonment affects important cultural
or historic resources and presents controversial outcomes. See
T ltimore an 10 Railrocad Co, - donment - 1 ontgomer
County, Md. and the Digtrict of Columbia, AB 19 (Sub-no. 1)

({ICC), served May 21, 1986. 1In the referenced proceeding, this
Board’'s predecessor required an EIS when the line bifurcated a
linear national park (C&0 Canal) and posed controversial outcomes
1n Georgetown (District of Columbia) and Montgomery County
(Maryland) .

For similar reasons, this Board must prepare a full
environmental impact statement (EIS) before it may lawfully act
in this proceeding. If SEA prepares an EA, the EA should and
must conclude that a full EIS is necessary. Pursuant to 42
U.S.C. 4332(2) (C), a federal agency may not take a licensing
action without first preparing an environmental impact statement
(EIS) where the licensing action may “significantly” affect
environmental quality. This Board’s regulations specifically
indicate that the Board i1s governed by the Council on
Environmental Quality’s (CEQ’s) regulatory definition of the term
“significantly.” See 49 C.F.R. 1105.5{a). The CEQ definitaion of
“significantly” i1s found at 40 C.F.R. 1108.27. That regulation
1ndicates that determinations of significance must take into
account context and intensity.

As to context, it i1ndicates that in the case of a site-
specific action, significance 1s determined by effects upon the
locale of the action rather than the world as a whole. 40 C.F.R.
1508.27{a). 1In addition, both short and long term effects “are
relevant.” Id. A rail abandonment licensing action within a
City does not lose 1ts significance merely because 1t 1s felt
primarily in one location (here, Jersey City). The proposed
action of Conrail also will also be permanent (not just short
term) in its adverse effects.

As to intensity, the regulation lists a number of factors
that bear on this 1ssue. For example, section 1508.27(b) (2)
indicates that an action may be significant due to impacts on
public safety and health. Section 1508.27(b) (3) indicates an
action may be significant owing to “unique characteristics of the
geographic area such as proximity to historic or cultural
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resources.” Section 1508.27(b) (4) states that the degree to
which the environmental impacts are controversial bears on
significance. Section 1508.27(b) (8) states that the “degree to
which the action may adversely affect districts, sites, highways,
structures, or objects listed in or eligible for listing in the
National Register of Historic Places or may cause loss or
destruction of signaficant ... historical resources” also bears
on significance. Finally, section 1508.27(b} (10) states that
“whether the action threatens a violation of Federal, State, or
local law or requirements imposed for the protection of the
environment” relates to significance.

All the factors enumerated above support the conclusion that
the proposed action by Conrail raises significant issues
requiring an EIS. The Embankment 1s a earthen fill structure
between tall stone walls. It 1s located i1n close proximity to
residential housing. Conrail’s chosen “developer,” SLH
Properties, plans either complete demolition of the Embankment
for street level townhouses, or gutting it for parking for high
rise condominiums or apartments on top. In either case, massive
amounts of earth must be dug out and removed. The potential for
adverse health effects from airborne debris and safety impact
from heavy construction and dump truck traffic 1s extreme and
completely unanalyzed in Conrail’s bare bones ER/HR. This is a
significant impact per section 1508.27(b) (2).

Conrail’s proposal here will unquestionably cause
destruction of the Embankment. Yet the Embankment is eligable
for listing on the National Regaster, and 1s also protected under
state and local law. See Exhaibit A (National Register
information) and Exhibit C (state and local historic status
determinations). Conrail has unlawfully purported to sell the
Embankment without STB authorization to SLH Properties, which 1is
actively suing Jersey City to force Jersey City and its agencies
to authorize complete demolition of the Embankment, and its
conversion into townhouses. See Exhibit B (summary of SLH
litigation). Abandonment authorization will therefore result ain
destruction of an historic asset, and therefore will “aversely
affect distraicts, sites, highways, structures, or objects listed
in or eligible for listing in the National Register of Historic
Places” per section 1508.27(b) (8).

In addaition, the Embankment 1s immediately adjacent to two
National Historic Districts (see Exhibit G), which will be
detrimentally impacted by 1its demolaition. See Verified Statement
by Mr. James in Ex. G. Commenters have not had time to identify
and tnventory the various structures in the NHD's which will be
adversely impacted (as explained later, it 1s not Commenters’
legal duty to do so, even 1f there were time which there 1s not).
However, the New Jersey SHPO has advised us that Pennsylvania and
New Jersey SHPO’s have recognized a National Register-eligible
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Pennsylvania Railroad Philadelphia to New York Historic District
{HD).® While we currently understand this HD encompasses lines
used for passenger service, the New Jersey SHPO has also
recognized the historic status, but not yet fixed the boundaries
of, an earlier in Jersey City. The relevant HD in this case is
called the “New Jersey Railroad Bergen Cut Historic District.”
It is our understanding that the Harsimus Branch is, or would
likely be, encompassed in that HD.®

Both the impact on the Embankment and on adjoining NHD’s,
and the possibility of adverse impact on individual but
unidentified historic structures in the NHD’s indicate that
Conrail’s proposal raises significant adverse impacts per
sections 1508.27(b){3) & (8). Loss of the end of the Harsimus
Branch, as proposed by Conrail, would adversely impact the New
Jersey Railroad Bergen Cut Historic District as well, also posing
significant adverse impacts per the regulation.

Conrail’s actions are nothing i1f not controversial. They
spawned a declaratory proceeding before the Board in an effort to
obtain some compliance with the law (Finance Docket 34818), and
SLH Properties has launched a barrage of litigation against
Jersey City, one of its employees, and its Historic Preservation
Commission to obtain permits and authorizations to demolish the
Embankment and to convert i1t into non-rail uses without any prior
STB authorization either for sale of the Harsimus Branch to SLH
Properties for rail use, or for abandonment of the Harsimus
Branch so it may be sold to SLH Properties as a tear down
property. All this 1s in the face of public support for
preserving the railroad corridor, and the Embankment, 1intact for
alternative public uses.’ Clearly the environmental effects of

[

> See Letter, Pa. SHPO to Director, Bureau of Design, PA DOT,
August 11, 1994 (references PRR, Philadelphia to NY, district):
Letter, NJ SHPO to Supervising Env. Specialist, Div. Of Env.
Resources, NJ DOT, May 7, 2004 (same).

¢ NJ SHPO has recognized this HD 1s eligible for the National
Register since at least May 21, 1999 (see letter of that date, NJ
SHPO to Bureau of Env. Services, NJ DOT, at p. 3). SHPO further
advises that individual structures within that HD and on the
Harsimus Branch other than the Embankment have also been
determined eligible for the National Register in their own right.
See also Exhaibait H.

' One manifestation of support for preservation and alternataive
public use 1s the long list of political leaders and private
organizations that commented in support of the Petition for a
Declaratory Judgment filed by Commenters and former Assemblyman
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Conrail’s proposal are already “highly controversial,” not just
“likely to be highly controversial.” Again, under section
1508.27(b) (4), an EIS is required.

Finally, Conrail’s proposal “threatens violation of Federal,
State, or local law and requirements imposed for the protection
of the environment” per section 1508.27(b) (10). Conrail is
ocbligated under New Jersey state law to grant a right of first
refusal to any state or local agency to buy a rail line for which
the railroad applies to the Board for abandonment authority. NJ
Stat. 4:12-125.1. Conrail apparently intends to claim that it
can evade this requirement because it illegally sold the line to
SLH Properties without seeking this Board’s authorization. This
constitutes a threat to violate a state law by way of an outright
violation of a federal requirement that Conrail seek an
abandonment authorization from the Board before i1t sells its
interests to another for tear down and non-rail use.? 1In
addation, unless the Board orders SLH to reconvey, or conditions
any grant of abandonment authority upon SLH reconveying all it
purportedly received from Conrail, Conrail’s actions threaten to
render nugatory statutes like 49 U.S5.C. 10905, which authorizes
this Board to require Conrail to maintain 1ts interests in
property for 180 days post-abandonment to permit public
acquisitaion. Under section 1508.27(b) (10), Conrail’s
anticipatory demolition and unauthorized sale to SLH in
circumvention of this Board’s statutory authority (and the
public’s rights thereunder) also trigger an EIS requirement.

In sum, Conrail’s proposed abandonment signifaicantly
adversely affects the environment, and this Board may not
authorize it prior to completion of the EIS process. SEA should
advise the Board to undertake an EIS. If SEA prepares an EA, the
EA should so advise the Board.

Compliance with Sections 106 and 110 of the NHPA

Manzo 1n Finance Docket 34818. See Decision in F.D. 34818 served
August 9, 2007, at p.l n.2.

® This 15 not a situation involving sale of one of the sides of
a right of way parcel to an adjoining property owner for
addational parking, or for a farm or garden use, where the
railroad retains all that it needs for continued rail operation,
nor 1s this a sale of air rights or the underlying fee with the
railroad retaining a railroad easement. Instead, Conrail here
purported to sell all and to retain nothing. In any event, the
Embankment 1s structure which cannot reasonably be subdivided.
It 1s either viatically used or not viatically used. Conrail
simply made an unlawful sale in violation of 49 U.S.C. 10903 and
the i1ntegrity of this Board’s procedures.
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The portion of the Harsimus Branch at issue in this
proceeding is largely composed of the Harsimus Embankment, which
is eligible for listing on the National Register. In addition,
the Embankment portion of the Branch is surrounded by two
National Historic Districts, which will be adversely affected by
Conrail’s proposed action. We have not had time to identify all
adversely affected sites and structures, but are aware that there
are many. A typical example is the national Register-listed St.
Anthony of Padua Church. We have attached some documentation
concerning the historic resources affected, and the adverse
impacts which will flow from Conrail’s action, in Exhibits A, C &
G. In addition, we have also noted that NJ SHPO advises us that
the entire Harsimus Branch is, or is likely to be, within the
previously recognized National Register-eligible New Jersey
Railroad Bergen Cut Historic District. However, as the binding
regulations of the Advasory Council on Historic Preservation
{ACHP) make clear, i1dentification of historic resources is the
responSibility of Conrail, and ultimately of the STB, and 1t is
not the responsibility of a commenting party or the state
historic preservation officer. See 36 C.F.R. 800.5. This would
especially be the case in the brief time provided the public and
the SHPO to comment in the “class exemption” process. Conrail’s
failure to identify, much less discuss, historic resources 1s
deplorable since the record in F.D. 34818, all of which has long
been available to Conrail, 1s far more detailed in respect to
historic resources affected by destruction of the Harsimus Branch
than Conrail’s truncated discussion even begins to indicate.

This gives the appearance that Conrail 1s attempting to hide the
issue, or playing a game of “catch me 1f you can.”

l. Conrail’s proposal i1s an “undertaking” reguiran ection
106 compliance. A federal licensing action for an abandonment
unguestionably constitutes an “undertaking” for purposes of
section 106 of the National Historic Preservation Act (NHPA)}, 16
U.s.C. 470f. Before granting such a license, the Board must
“take into account the effect of the undertaking on any distract,
site, building, structure or object that i1s included 1in or
eligible for the National Register.” Id.

Although the Board frequently grants exempt abandonment
licenses prior to completion of section 106 review, 1t 1nevitably
then stays the effectiveness of the license pending completion of
the section 106 review process. However, that ordinary approach
1s not sufficient here. The Harsimus Embankment 1s a significant
historaic property, and abandonment authorization waill
unquestionably result in i1ts irreparable destruction. (SLH with
Conrail’s active support 1s suing the City as these comments are
prepared 1n order to hasten the destruction of the Embankment.)
Under the circumstances, this “class exemption” proceeding 1s too
controversial for class exemption procedures in the first

11

000290



instance. In any event, the Board’s approach of granting class
exemptions and then staying the effectiveness is foreclosed under
section 110(k), 16 U.S.C. 470h-2(k), in the facts of this case,
as discussed in part 2 below.

As already noted above, Conrail’s HR is perhaps most
dramatically inadequate when it comes to identification of
historic resources within the “undertaking’s” area of potential
effects. Conrail in its HR fails to reveal at all the
information on the historic nature of the Embankment which
Commenters placed of record in F.D. 34818. The railroad’s
discussion is limited to summarizing some comments that it
received from the Hudson County Department of Public Resources,
Division of Planning. See Conrail HR at p. 10. The HR otherwise
simply says that “[t]he New Jersey State Historic Preservation
Office has been consulted.” Id. But that consultation was
limited to sending SHPO a letter dated February 7, 2008, that had
a return date after Conrail prepared and submitted its HR; that
contained misleading information about “reversions”; and that had
no information about historic resources already known to Conrail.
With respect, this 1s not a meaningful HR, but a kaind of
superficial “punt.” Conrail, and ultimately STB, have the
responsibility to identify historic resources, and cannot shift
this burden to the public or to SHPO. 36 C.F.R. 800.5.

The Conrail HR does not even identify both the National
Historic Distracts adjoining the Harsimus Branch, let alone
indaividual sites and structures that are haistoric in those
districts, even if immediately adjacent to the line. Even 1f the
SHPO or other public agencies were legally obligated to comply
with Conrail’s unilaterally imposed deadlines (both to supply
Conrail with information, and then to comment on the HR), which
SHPO and other public agencies are not, the HR gives the SHPO and
the public little or no information, and thus aggravating the
unacceptably abbreviated time frame, for purposes of providing
any meaningful response.

This proceeding must not go forward until an inventory of
affected sites, districts and structures 1s compiled, and a
proper analysis of impact 1s submitted. It should not be the
duty of either New Jersey or the interested public to compile the
information that the railroad is supposed to compile. In the
circumstances here, Conrail’s purported ER/HR should and must be
rejected as clearly inadeqguate.

Conrail utterly fails to provide any analysis, let alcone a
reasonable analysis, of the “undertaking’s” impact on historic
properties. The Section 106 regulations make clear that “adverse
effects on historic properties include ... [p]lhysical destruction
of or damage to all or part of the property, ... and
[tlransfer, lease or sale of property out of Federal ownership or
control without adeqguate and legally enforceable restractions cr
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conditions to ensure long-term protection of the property’s
historic significance.” 36 C.F.R. 800.5(a) (2). Conrail’s sale
of the property to SLH Properties was without any preservation
conditions, and Conrail’s destruction of bridges and other
contributing historic features of the Embankment unquestionably
constitutes an adverse effect.

The Board 1s obligated to consult with the SHPO, the ACHP,
and other consulting parties, in order to resolve adverse
effects. 36 C.F.R. 800.5(d) (2). Commenters are uniquely
affected members of the public and their demonstrated interest in
the Harsimus Branch and the 6*" Street Embankment render them
appropriate consulting parties to the Section 106 process. Id,
800.1(c) (5). Accordingly, this comment letter constitutes a
request that Commenters be accorded consulting party status in
the Section 106 process. 1Id. 800.3(f).

2. Anticipatory demolition. NHPA section 110k, 16 U.S.C.
470h-2(k), bars an agency like STB from granting a license where
the applicant has intentionally engaged in conduct adversely
affecting an historic resource in evasion of section 106 review.
Although the Harsaimus Branch 1s clearly a rail line for which STB
licensing action 1s needed before its bridges and structures are
destroyed and the property sold off for non-rail use, Conrail
intentionally did exactly that. Conrail admits in its ER that it
took out all track and ties, and removed the bridges. It does
not disclose, but cannot deny, that 1t also sold off the
Embankment to SLH Properties in 2006 for demolition and non-rail
purposes, all without any STB authorization. In consequence,
Conrail acted without any agency compliance with Section 106, and
thus without the imposition of conditions fostering preservation
of the Embankment, or barring the railroad for at least 180 days
from alienating the line other than for public purposes. A
clearer case of anticipatory demclition and prejudice to
meaningful section 106 review 1s difficult to imagine.

Where an applicant (like Conrail) intentionally and
adversely affects a historic property prior to applying for a
permit that otherwise would be subject to Section 106, STB may
not authorize an abandonment at all here, unless —- “after
consultation with the [Advisory] Council [on Historic
Preservation]” - it “determines that circumstances justify
granting” the license “despite the adverse effect created or
permitted by the applicant.” 16 U.S.C. 470h-2(k). The record
demonstrates the intentional destruction of historic properties
as part of a series of actions to evade STB’'s jurisdiction over
the line 1tself as well as the agency’s responsibilities under
Section 106. Accordingly, the Board i1s precluded from
authorizing the abandonment, even 1f the authorization 1s stayed
pending compliance with Section 106, until the Board has engaged
1n further consultations not just under Section 106, but also
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with ACHP as required in Sectaon 110({k).

Since STB on this record is precluded from going forward
absent Advisory Council consultation and special findings,
further processing of Conrail’s “class exemption” is beside the
point. Conrail should be directed to file some kind of case-
specific proceeding, and the Board should issue a procedural
schedule that provides for proper consideration of environmental
concerns (an EIS), and proper’compliance with NHPA sections 106
and 110 (consultation with ACHP after a meaningful inventory of
historic resources 1s compiled and the implications for them
analyzed). SEA’s EA, if SEA goes forward with an EA, should so
find and recommend in the EA.

Environmental_ and Historac Conditions

1. Recopveyance condition. The most reasonable means to
mitigate the harmful consequences flowing from Conrail’s unlawful
conduct to date 1s to require reconveyance of the Embankment to
Conrail before this Board acts upon any abandonment application
which Conrail may pursue. If contrary to these comments, this
Board were to grant Conrail’s proposed class exemption, then SEA
should recommend that the Board either order reconveyance, or
condition the effectiveness of any abandonment authorization,
upon reconvevance, of the entire Harsimus Branch, including 1its
Embankment, as purportedly transferred to SLH Properties.

This condition 1s amply justified on rail regulatory as well
as environmental and haistoric preservation grounds. Conrail
lacked authority to transfer the property for non-rail purposes,
and reconveyance 1s an appropriate remedy. Accord, The Land

nserva f Se and King County — Agguisation Exemption —
in King County, WA, F.D. 33389, served Sept. 26, 1997 (re-
conveyance ordered where Board finds that original conveyance was
for non-rail purposes, even when authority for that conveyance
was timely sought and obtained). Absent reconveyance, SLH
Properties with Conrail support will continue to actively seek to
demolish the Embankment and to construct townhouses or new sky-
scrapers on top of 1t as SLH recently proposed. Indeed, SLH with
Conrail support continues actively for permits to demclish and
reconfigure the Embankment. Absent reconveyance, this Board’s
jurisdiction may be totally ignored. Even 1f this Board elects
not to assert direct jurisdiction over SLH, the Board can readily
condition any abandonment authorization upon Conrail first
obtaining reconveyance. It 1s unconscionable that SLH, with
Conrail support, pursues permits and demolition, driving up the
cost of acquiring and restoring the Embankment, in collaboration
with Conrail, when at the same time this Board’s jurasdiction
bars Jersey City from exercising eminent domain to acquire the
property. See City of Lancoln v. STB, 414 F.3d 858 (8' Cir.
2005) (City may not use eminent domain to acquire unused portion
of rail corridor not authorized for abandonment). Without
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appropriate handling of the reconveyance issue, federal and state
remedies to ameliorate adverse environmental and historic
preservation impacts may be unavailable, unworkable, or rendered
prohibitively expensive due to the misconduct and unlawful
actions of Conrail. This agency should protect its jurisdiction
and the fundamental integrity of its processes and applicable
federal environmental, historic preservation, and public use
requirements by ordering reconveyance {(or conditioning relief to
Conrail upon reconveyance), as in Land Conservancy.

2. Publaic use condition. Conrail’s ER almost completely
evades the 1ssue of suitability of the properties proposed for
abandonment for alternative public use. The ER at p. 3
references only information provided by Hudson County in response
to Conrail’s February 7 inquiry letter. The ER i1gnores the fact
that Hudson County requested Conrail to consult with other
agencies with an interest ain the Harsimus Branch. Even more
significant, Conrail well knows that the Commenters have, and
that this Board has found (Decision served August 9, 2007, at pp.
7-8), i1ntense public ainterest in preservation of, and alternataive
public use for, the Harsimus Branch. As Commenters and many
others pointed out in F.D. 34818, Jersey City 15 interested in
use of the Harsimus property for rail mass transit (as Mayor
Healy’s March 4 letter indicates, part of the Hudson Street rail
corridor is already used for that purpose) and for trail
purposes. See Exhibit D. Other parties are interested in the
Harsimus Branch as a park and greenway, and as an haistoric
landmark demonstrating the past history of Jersey City as a key
rail hub. See Exhibits D & E. It is undeniable that the
Harsimus Branch 1s the prime, and indeed the only, route for the
East Coast Greenway to reach New York City from Philadelphia.

See Exhabit E. Conrail’s lack of discussion of the issue of
alternative public use 1s on a par with the rest of its
inadequate and superficial ER/HR.

Under 49 U.S.C, 10905, this Board must find whether
properties that are involved in a proposed abandonment are
“appropriate for public purposes, including ... forms of mass
transportation, conservation, ... or recreation.” In any
environmental documentation prepared by SEA, SEA must and should
find that the Harsimus Branch 1s appropriate for public purposes.

In addition to a reconveyance condition, Commenters expect
to request STB to impose a public use condition, also authorized
by section 10905, barring Conrail from disposing of any interest
in the Harsimus Branch for 180 days from the effectiveness of any
abandonment authorization for any purpose other than a public
purpose. SEA should recommend that i1ssuance of such a condition,
which Commenters intend to request at the appropriate point in
these proceedings. SEA should further recommend that the
condition, 1n order to be meaningful, should only begin to run
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once all other “stays” on the effectiveness of any abandonment
application have terminated.

3. Mitigation conditions geperally. Conrail’s defective HR
claims at p. 10 that “there are no adverse environmental impacts”
and that' ags a result mitigation 1s “inapplicable,” evidently in
the sense of being irrelevant. With respect, granting the
license sought by Conrail in the unique anticipatory destruction
circumstances here threatens a very serious, obvious and
incontrovertible adverse environmental impact: the complete
destruction of the National Register-eligible Harsimus Embankment
and the dismemberment of the National Register-eligible New
Jersey Railroad Bergen Cut Historic District. Conrail knows
that: the historic status fo the Embankment was pointed out
repeatedly in the filings in Finance Docket 34818 1in which
Conrail was a party.

Conrail’s failure to acknowledge adverse environmental
impacts renders 1ts discussion of mitigation totally unreliable
and flawed. During an EIS process, means and conditions to
mitigate the adverse environmental consequences flowing from
Conrail’s illegal actions for which it now seeks licensing
sanctification may be addressed.

Severance

The Hudson Street Industrial Track by Conrail’s mapping does
not intersect the Harsimus Branch and 1s a separate line. The
1ssues relating to that Track are separate from the Branch, and
it 1s confusing to attempt to deal with them in the same
proceeding, much less the same ER/HR. Conrail should seek
separate abandonment authoraity in a different proceeding for
each.

omments and Objections on S ific Portions of ER/HR

ER p. 1, item 1 {proposed actaion).

Commenters object to processing the Hudson Street Industraial
Track 1in the same proceeding as the Harsimus Branch. The lines
per Conrail’s “Exhibait A" are not even connected.

Conrail’s statement that 1t does not plan to dispose of
structures 1s misleading. The National Register-eligible
Harsimus Embankment remains intact.

ER p.2, item 2 ranspor ion system). Owing to Conrail’s
anticipatory destruction and purported i1llegal sell-off of the
Branch, the license action sought by Conrail will result in
destruction of the last intact transportation corridor into
already congested Jersey City, and the addition of hundreds or
thousands of additional motor vehicles on the over-taxed street
grid. Jersey City desires to retain the rail corridor intact for
transportation use to alleviate transportation problems, not add
to them as Conrail’s proposal attempts to guarantee,

ER p.3, item 3 (land use). Conrail’s contention that 2t
consulted with Jersey City and others by letter on February 7 1s
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one of the most disingenuous claims in the Conrail ER. Conrail
through SLH i1n a sense has been in relatively constant
consultation with the City for the last two years, in that SLH
Properties, with now active Conrail support (Conrail filing
briefs in favor of SLH positions), has sued the City because the
City has postponed or denied local permits for the destruction of
the Harsimus Embankment. These permits have been withheld
because Conrail’s efforts do in fact conflict with Jersey City
land use plans, or pose significant 1ssues which need to be
addressed. Conrail wrongly fails to reveal that the City has
actively sought to acquire the Embankment, and that Conrail in
the face of the City’s expression of interest, unlawfully
transferred 1t to SLH Properties for non-rail purposes without
STB authorization.

ER p. 4, 1tem 4 (ener . Jersey City seeks to preserve the
Harsimus Branch in order to preserve it for rail transportation
to alleviate urban congestion. This has energy-saving
implications.

. item 5 (air gualaty). Jersey City is a
nonattainment air quality area. Preserving the Harsimus Branch
wi1ll assist 1n addressing air pollution in the future. In
addition, if Conrail i1s successful in demolishing the Harsimus
Embankment, huge amounts of possibly contaminated earthen fill
must be trucked out of Jersey City for disposal. This raises
unaddressed air quality issues.

ER 5, item 6 (noa . Salvage of the Embankment will
raise noise issues, just as it raises air quality 1ssues.
ER p. item 7 (safety). Conrail’s claim of no safety

1mpacts again ignores salvage of the Embankment. The earthen
f111 in the Embankment 1s potentially contaminated. Its removal
raises risks to public safety from airborne particles and from
dump trucks and heavy equipment operating in the middle of high
density residential areas adjacent to downtown Jersey City.

ER p. 5, item 8 (biological resocurces). Conrail’s claim to
have consulted 1s misleading. It sent out a letter with a return
date after 1t prepared its ER. As Exhibit F, attached hereto
demonstrates, the Embankment does provide habitat, and a serious
attempt to review biological resources manifest in 1t should be
mounted.

ER pp. 6-7, item 9 (water). Conrail’s claim that “no
clearing, grading, or alteration of the topography will result
from abandonment” 1s clearly false. Conrail i1s participating in
state court litigation to compel Jersey City to allow demolition
of the Embankment. This constitutes a huge amount of clearing,
grading and alteration of topography. The Embankment 1s a very
large structure. Since Conrail ignores the Embankment, itis claim
that no pollutants will be released should likewise be i1gnored.
There needs to be some kind of meaningful analysis of what will
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happen if Conrail gets away with destruction of the Embankment.

The Embankment contributes to flood control and to control
of Combined Sewer Outflows (CS0’s) into the Hudson River.
Commenters have grants or grant applications pending for
acquisition funds for the Embankment on this basis. Destruction
of the Embankment may well affect water quality.

ER p. 7, jtem 10 (mitigation). Conrail 1s simply wrong in
its assertion of no adverse environmental impacts. Complete
destruction of a National Register-eligible historic resource
(the Harsimus Embankment) is a significant adverse environmental
impact, as discussed above. In addition, loss of the corrador
significantly adversely affects two National Historic Districts
and an additional National Register-eligible distraict, forecloses
the East Coast Greenway, and unreasonably truncates
transportation options for Jersey City.

Conrail’s related claim that mitigation is “inapplicable” in
the sense of being irrelevant ignores reality. Conrail simply
seeks to avoid any mitigation of the significant adverse
environmental impacts flowing from i1ts actions. Conrail’s
attempt to i1gnore mitigation 1s one of the reasons a full EIS
process is needed here. The railroad’s filings to date, and 1its
position 1n respect to the parties, 1indicate that the railroad 1is
actively avoiding mitigation of the adverse consequences of its
unilateral actions in connection with the Harsimus Branch.

HR p. 8, proposed action. The Hudson Street Industrial
Track and the Harsimus Branch should not be combined 1in one
proceeding for the reasons previously stated.

HR 8, i 1l (m . The map Conrail attaches obviously
does not meet the requirements of the reqgulation. It 1s not
equivalent to a topographic map and 1t certainly does not show
the national historic districts, buildings and cother structures
of historic significance near the proposed abandonment. The HR
should be rejected on this ground. )

HR p. 8 tem 2 (descraption). Conrail’s descraiption 1s
obviously 1nadequate. The Harsimus Branch in fact runs from the
Palisades down to the Cove, in downtown Jersey City, and bounds
two National Historic Dastricts. The two Districts in turn are
comprised largely of residential townhouses. See last sentence
in HR 1tem 1 comment above.

HR p. 8 tem 3 otographs). Conrail ignores the
surrounding National Historic Daistricts, let alone nearby
buildings and structures of historic significance. See last
sentence 1n HR 1tem 1 comment above.

Rp. 9 tem 4 onstruction/destruction of structures).
The dates given by Conrail are either confusing to us or do not
correspond to the actual dates of construction, replacement and
destruction compiled for historic preservation purposes. See
last sentence in HR 1tem 1 comment above.
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HR p. 9, i rrier o io . The Harsimus Branch
was the freight terminus for the Pennsylvania Railroad system and
has a rich railroad and cultural history totally ignored by
Conrail. Conrail also ignores the City’s interest in retaining
the Branch intact for future rail reactivation, and it further
ignores the efforts in which SLH Properties with Conrail support
is engaged to destroy the Embankment. See last sentence in HR
item 1 comment above.

HR p. 9, item 6 (documents}. Conrail mentions only some
microfiche cards containing engineering drawings. During
discovery in F.D. 34818, Conrail’s attorneys claimed to have
computer files on the Branch as well but claimed the files were
dated and that retrieval would be expensive and time consuming.
In addition, Conrail fails to disclose that i1t has the nomination
papers and various other related documents underlying the
determination that the Embankment is eligible for listing in the
National Register. Conrail’s response to item 6 is thus plainly
misleading and 1inadegquate. See last sentence 1in HR item 1
comment above. This is also the first Commenters have heard of
600 microfiche cards. We request that all these cards be
supplied to SHPO, this agency, and Commenters for review, per 36
C.F.R. 800.11(a}): “the agency official shall ensure that a
determination, finding, or agreement .... is supported by
sufficient documentation to enable any reviewing parties to
understand its basis.”

HR p. 10, item 7 (opinion regarding historic matters).
Conrail has copies of the Embankment’s National Register-
eligibility, as well as various state and local historic
designations. These are 1n pleadings Commenters served on
Conrail in F.D. 34818. The National Register nomination of the
Embankment raises the possibility that earlier elevated rail
structures are buried within the Embankment. Since Conrail
ignores the nomination papers, there 1s no reason to credit to
anything other than willful blindness or semantical word play
Conrail’s statement that i1t does “not believe there 1s a
likelihood of archeological resources....”

Conrai1l’s discussion of historic resources ignores a host of
information available to the railroad, and only discusses
historic resources in terms of remarks made by the Planning
Director for Hudson County’s Department of Public Resources 1in
response to the railroad’'s February 7 letter.

Conralil should have examined 1ts own files. This Board
relies on the applicant to compile information. Conrail has
farled to discharge this duty to compile information i1n good
faith. Instead, the railroad circulated a misleading letter
asking overworked public employees or elected officials to offer
up some comments, and then prepared and sent in a bollerplate
ER/HR before the return date of its misleading letter, which
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ER/HR to the extent useful at all i1s limited solely to
acknowledging information from the one comment (from Hudson
County) that came in (early). This fundamentally fails tc comply
wlith federally-required environmental and historic preservation
processes. Conrail is supposed to compile the information, not
shunt the duty to others, especially by vague and uninformative
letters containing misinformation and setting forth arbitrary
return dates which the railroad ignores. Conrail 1s not some
little shortline that acquired a line and lacks records of it, or
knowledge of the relevant legal processes. Nor 1s this a line
which is irrelevant and non-controversial. Conrail has no excuse
for 1ts actions. See last sentence to HR item 1 comment above.

HR 11, item face di . Conrail appears
to admit that the Harsimus Embankment 1s contaminated based on
2005 sampling. A full report of that contamination should and
must be made available for comment. See last sentence to HR item
1 comment above.

Conclusion

The ER/HR filed by Conrail i1s i1nadequate to support
environmental and historic review of Conrail’s proposed action.
Conrail’s proposed licensing action 1is based on conduct amounting
to anticipatory demolition of the Harsimus Branch and its
National Register-eligible Embankment. Abandonment of the Branch
will adversely affect the envirconment and in the circumstances
here result in the demolition of the Embankment. Full EIS review
is required. 1In addaition, 16 U.S.C. 470h-2(k) bars any grant of
a license here until ACHP has been consulted and special findings
have been made. Any use of a “class exemption” for the Harsimus
Branch 1is inappropriate, and the Branch should be severed from
the Hudson Street Industrial Track in all further proceedings.

Commenters are supplying these comments as quickly as
possible i1n light of the serious flaws in Conrail’s propcsal and
use of class exemption procedures to date. Commenters have not
had time to address fully or adequately the environmental and
historic resource 1ssues raised by Conrail’s actions and
proposal. Conrail certainly has not attempted i1n any serious
fashion to 1lluminate those 1ssues.

SEA should recommend a full EIS, dismissal of any class
exemption sought by Conrail, a full Section 106 process,
consultation with ACHP per Section 110(k) before any abandonment
15 authorized, granting of consulting party status to commenters,
and other relief in accordance with these comments.
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Resp ull

CharIes H. Montange
for City of Jersey City,
Pennsylvania Railroad Harsimus Stem
Embankment Preservation Coalition, and
Rails to Trails Conservancy

Of counsel:

Andrea Fester

General Counsel

Rails to Trails Conservancy
2121 Ward Court, NW, 5% Floor
Washington, D.C. 20037

Exhibits:

A - Veraified Statement of Richard James and National Register
Nomination for Harsimus Embankment (Exhibit E to Petition for
Declaratory Order in F.D. 34818).

B - Summary of SLH litigation against City

C - Various historic resource materials: notification to Conrail
at Embankment 1s on the New Jersey Register of Historic
Places as of Dec. 29, 1999; Certificate of Eligibility dated
Feb. 17, 1999; City Ordinance 03-010 {designating the
Embankment a local landmark).

D - Declaration of Gregory J. Corrade (App. VII to the Opening
Statement of Jersey City, et al., ain F.D. 34818)

E - East Coast Greenway Materials: Verified Statement of
Elizabeth Body (App. V to the Opening Statement of Jersey
City, et al., in F.D. 34818); Verified Statement of Stephen
Marks (App. VI to the Opening Statement of Jersey City, et
al., i1n F.D. 348B18); map

F - Botanical and Animal Survey, 2002-03

G - Verified Statement of Richard James concerning adverse
impacts to adjacent National Historic Districts; National
Register Nomination papers/historic resource materials for
two National Historic Districts abutting the Embankment; same
for St. Anthony of Padua Church

H - Material on New Jersey Railroad Bergen Cut Historic District
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Jersey City
Coalition
RTC
Mr. Terry Karshner, Deputy SHPO
NJ Historic Preservation Office
NJ Department of Environmental Protection
P.O. 404
Trenton, NJ 08625-0404
Mr. Enright {(Conrail)
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EXHIBIT R

Exhibit R

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Decision, Surface Transportation Board, docket number EP 695, dated May 13, 2010 (4
pages)
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40429 SERVICE DATE - LATE RELEASE MAY 17, 2010
EB

SURFACE TRANSPORTATION BOARD
DECISION
Docket No. EP 695
CONSOLIDATED RAIL CORPORATION’S SALES AND DISCONTINUANCES
Decided: May 13, 2010

On November 19, 2008, Consolidated Rail Corporation (Conrail), CSX Transportation,
Inc. (CSXT), and Norfolk Southern Railway Company (NS) jointly filed a verified notice of
exemption (Notice of Exemption), pursuant to 49 C.F.R. § 1152.50, for Conrail to abandon, and
CSXT and NS to discontinue service over a 2.27 mile line of railroad in Hudson County, NJ,
known as the “Lehigh Valley Main Line” (the Line). Consol. Rail—Aban. Exemption—in
Hudson County, N.J., Docket No. AB 167 (Sub-No. 1190X); CSX Transp., Inc. —
Discontinuance Exemption—in Hudson County, N.J., Docket No. AB 55 (Sub-No. 690X);
Norfolk S. Ry.—Discontinuance Exemption—in Hudson County, N.J., Docket No. AB 290
(Sub-No. 313X).

In the Environmental and Historic Report that accompanied the Notice of Exemption,
however, Conrail revealed that it no longer owns an interest in all portions of the line it sought to
abandon. Conrail asserted that the proposed abandonment would have no effect upon regional or
local transportation systems and patterns, noting that New Jersey Transit Corporation (NJ
Transit) “took no issue with Conrail’s abandonment of the Line, and stated that it previously
acquired portions of the Line[.]”* Conrail again disclosed its lack of ownership of the full line in
addressing public health and safety issues and subsurface ground issues associated with the
Line’s abandonment.? Attached to Conrail’s Environmental and Historic Report was a letter
from NJ Transit in which it asserted “[n]o issue with Conrail’s *abandonment’ of the rail line, as
we have previously acquired (from Conrail) portions of this right of way, upon which can be
found the shop and yard complex for the Hudson Bergen Light Rail System.”

Exactly what parts of the Line NJ Transit acquired is the source of some confusion, even
between Conrail and NJ Transit. The same October 17, 2008 letter from NJ Transit to Conrail’s
Associate General Counsel states, “Of the two parcels which Conrail alleges that they retain, NJ
Transit has no interest in the parcel located between Chapel Avenue and Linden Avenue. The

! Notice of Exemption 12, Nov. 19, 2008.
2 1d. 5, 10.

% 1d. 29.
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other parcel, near Communipaw Avenue, appears to us to already be NJ Transit-owned
property.™ In its cover letter to many of the parties Conrail contacted to solicit environmental or
historic comments about the Line, Conrail openly admitted that rail service was “previously
discontinued” and that most of the underlying right-of-way has been sold to various parties.” In
addition, Conrail included two quitclaim deeds, dated August 29, 1996, and November 19, 1996,
purporting to transfer part of the property that constitutes the Line to NJ Transit.® Both deeds, in
fact, appear to have been executed on behalf of Conrail by Robert Ryan, Conrail’s Director of
Real Estate from October 1996 to July 31, 2009.

Questions regarding Conrail’s ownership interest (or lack thereof) in the Line have
complicated this abandonment proceeding. CNJ Rail Corporation sought information from
Conrail and subsequently filed a notice of intent to submit an offer of financial assistance (OFA),
pursuant to 49 U.S.C. § 10904, for the Line, but for what part and for what value became a
source of increasing confusion. Although, in our decision served concurrently today in
Consolidated Rail—Abandonment Exemption—in Hudson County, N.J., Docket No. AB 167
(Sub-No. 1190X), we are exempting the Line from the OFA process, we continue to have serious
concerns regarding what appears to be Conrail’s 1996 sale of a line without Board authorization.

As of the January 1, 1996, the effective date of the ICC Termination Act of 1996, a
person other than a rail carrier may acquire a railroad line only if the Board issues a certificate
authorizing its acquisition. See 49 U.S.C. § 10901(a). Similarly, a rail carrier providing
transportation subject to the Board’s jurisdiction who intends to abandon or discontinue service
over a line must file an application to do so with the Board. See 49 U.S.C. § 10903. The Board
has promulgated regulations pertaining to section 10901 applications, see 49 C.F.R. 8 1150, and
abandonment and discontinuances of service, see 49 C.F.R. § 1152.

Pursuant to 49 U.S.C. 8 10502, the Board has also established exemptions that allow
parties to acquire lines of railroad or discontinue service on a line without using the Board’s
detailed application procedures. However, to utilize those exemptions, a party must file a notice
of exemption with the Board, allowing the Board and other interested persons an opportunity to
challenge whether the proposed acquisition, abandonment or discontinuance is appropriate. See,
e.q., 49 C.F.R. § 1150.32 (regarding exemption from 49 U.S.C. § 10901); 49 C.F.R. 81152.50(c)
(regarding exemption from to 49 U.S.C. § 10903).

There are statutory penalties for failing to comply with either 49 U.S.C. § 10901,
§ 10903, or the regulations promulgated to implement those provisions. Section 11901(c) states
“a person knowingly authorizing, consenting to, or permitting a violation of sections 10901
through 10906 of this title [Title 49] or of a requirement or a regulation under any of those

*1d.
> See, e.g., Notice of Exemption 31, 35-39, 41, 43-48.

® Conrail’s Sept. 11, 2009 Reply to Offerors” Answer to Show Cause Order, V.S. of
Ryan, Ex. C.
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sections, is liable to the United States Government for a civil penalty of not more than $5,000.”"

In addition, the Board may seek injunctive relief through a civil action to enjoin a rail carrier
from violating 8 10901, § 10903, or a regulation prescribed, order, or certificate issued under
either of those sections. See 49 U.S.C. § 11702.

We are unable to locate any filing by Conrail, NJ Transit, or any other person seeking our
authority or invoking an exemption to transfer title to any part of the Line prior to the Notice of
Exemption Conrail filed with us on November 19, 2008. Similarly, we are unable to locate any
filing by Conrail, NJ Transit, or any other person seeking our authority or invoking an exemption
to abandon or discontinue service on any part of the Line prior to the November 19, 2008 filing
of that same notice. Therefore, we are ordering Conrail to submit to us a full explanation of how
and under what authority it came purportedly to transfer title to parts of the Line to NJ Transit.

In addition, Conrail should explain when, under what authority, and under what circumstances it
purported to discontinue service on the Line.

Finally, as the record indicates that Conrail began selling parts of the line as far back as
1996, we also hereby order Conrail to disclose to the Board all of its line or partial line sales and
all of its discontinuances of service since January 1, 1996, for which no Board authority was
sought and no exemption notice was filed along with an explanation of why Board authority was
not sought and no exemption notice was filed.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:
1. Conrail’s explanation regarding the Lehigh Valley Main Line is due on July 1, 2010.
2. Conrail’s reports regarding line sales and discontinuances are due August 16, 2010.
3. This decision is effective on its service date.

By the Board, Chairman Elliott, Vice Chairman Mulvey, and Commissioner Nottingham.

" The trial for a civil action brought pursuant to 49 U.S.C. § 11901 takes place in a U.S.
District Court where venue lies. See 49 U.S.C. § 11901(f).
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EXHIBIT S

Exhibit S

In support of Petitioners’ Petition for a Declaratory Order
Nature of Exhibit:

Conrail’s Report Regarding Line Sales and Discontinuances since January 1, 1996, STB
docket number EP 695, dated September 27, 2010 (4 pages)
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] Mayer Brown LLP
oA 1999 K Street, N W
JZ‘,‘o o " Washington, D.C. 20006-1101
v A 7 Y, Main Tel +1 202 263 3000
N Main Fax +1 202 263 3300
. P ! www.mayerbrown.com
Robert M. Jenkins I
o Direct Tel +1 202 263 3261
September 27, 2010 oL O oo o
VIA HEND-DELIVERY
Cynthia T. Brown
Surface Transportation board Office of Proraadings
395 E Street, S.W. ~
Washington, DC 20423 SEP 27 2010
. . . Partot
Re:  Ex Parte 695 -- Consolidated Rail Corporation's Public Recard

Sales and Discontinuances
Dear Ms. Brown:

Enclosed for filing in the above-captioned proceeding are an original and ten copies of
“Consolidated Rail Corporation’s Report Regarding Line Sales and Discontinuances Since
January 1, 1996.” Please date stamp the extra copy of the filing and return it to our
representative. Thank you.

Sincerely yours.

Robert M. Jenkin's
RMlJ/bs

Enclosures

Mayer Brown LLP operates in combination with our associated Enghish himited hiabilty partnership
and Hong Kong partnership (and its associated entities in Asia) and 1s associated with Tauil & Chequer Advogados, a Brazilian law partnership
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BEFORE THE o f 7 2,
SURFACE TRANSPORTATION BOARD N

EX PARTE NO. 695 e

CONSOLIDATED RAIL CORPORATION’S
SALES AND DISCONTINUANCES

CONSOLIDATED RAIL CORPORATION’S
REPORT REGARDING LINE SALES AND DISCONTINUANCES
SINCE JANUARY 1, 1996

By decision served May 17, 2010, the Board ordered Consolidated Rail Corporation
(“Conrail™) to produce a report on August 16 disclosing any line or partial lines sales and
discontinuances of service sinée_January 1. 1996. for which no Board authofity was sought, as
well as an explanation of why Board authority was not sought. In a decision served August 13,
2010, the Board granted Conrail’s request to extend the due date for its report to September 27,
2010.

Conrail worked diligently to comply with the Board’s order under difficult
circumstances. Conrail has made over six hundred property sales since January 1, 1996. A
significant percentage of those sales took place during the three-year period in the late 1990°s
when Conrail was sold and largely divided between CSX Transportation. Inc. (“CSXT"”) and
Norfolk Southern Railway (“NS™). Many of the records of these and other sales from that era are
not computerized. or are computerized in formats that have been superseded and are not easily
accessed. Many of the records were in storage at several different locations, including at CSXT
and NS facilities. Once the records were retrieved, hand searches were often required 'to
determine what kind of sale was involved. Frequently, it was necessary to cross-check the

records retrieved against other records. and a variety of materials—including, for instance, deeds,
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valuation maps. closing reports, and regulatory filings—were consulted to ascertain the terms of
the transactions, the nature of the property at issue, and whether abandonment authority was
obtained when necessary.

The property sales fell into a number of different categories. Most did not involve
jurisdictional track. Many were sales of parcels adjacent to rail lines that did not involve track at
all. Often the sales were of easements for crossings, pipelines, sewer, or other projects that did
not interfere with rail service. Sometimes the parcels involved track that was disconnected from
the rail system by a prior, authorized abandonment. Sometimes the parcels involved yard, spur,
or side track. Where jurisdictional track was involved, Conrail established in its review either (a)
that ICC or STB abandonment authorization was obtained before the sale, (b) that the sale was to
another railroad for freight service. and accordingly no discontinuance or abandonment
authorization was required, or (¢) Conrail retained a freight easement that gave it continued
control over freight operations on the line. so that no discontinuance or abandonment was
involved. The only exception was the parcels on the “Lehigh Valley Main Line” that Conrail
previously discussed in its Comments filed July 1, 2010, in this proceeding. In Docket Nol. AB
167 (Sub-No. 1190X), Consolidated Rail Corp.—Abandonment Exemption—In Hudson County.,
NJ (served May 17, 2010), the Board exempted that entire line from the requirements of 49

U.S.C. § 10904.]

! Conrail is also not reporting here the parcels that it sold on the “Harsimus Branch,” which
were the subject of the Board’s proceedings in Docket No. AB 167 (Sub-No. 1189X),
Consolidated Rail Corp.—Abandonment Exemption—In Hudson County, NJ (served Aug. 9 and
Dec. 19, 2007). On appeal, the United States Court of Appeals for the District of Columbia
Circuit vacated the Board’s decisions holding that those parcels were part of a line of railroad
requiring abandonment authority. Consolidated Rail Corp. v. STB, 571 F.3d 13 (D.C. Cir. 2009).
By d<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>