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SCHEDULE TO ACCOMMODATE DISCOVERY 

On June 5, 2013, Petitioners Northern Plains Resource Council Inc. and Clint and Wally 

McRae, dba Rocker Six Cattle Company, Inc. Uointly, "NPRC") petitioned this Board to issue a 

revised procedural schedule to allow for discovery in this rail construction/operation proceeding 

because of the expert testimony provided by Tongue River Railroad Company, Inc. ("TRRC") in 

its reply to the comments ofNPRC. Petitioners request six months to complete discovery. For 

the reasons explained below the Board should deny this request 



comments on the Application would be due on March 1, 2013 and that TRRC's Reply would be 

due on Aprill5, 2013. The Board's February 26,2013 decision extended the date for the filing 

of comments to April2, 2013 and the date for TRRC's reply to May 16,2013. 1 Under the 

Board's procedural schedule, NPRC thus had about three and one half months following the 

filing of the December 17 Application to seek discovery before it was required to file its 

comments on April 2. It did not do so. 

In fact, NPRC filed an extensive set of Comments on the Application on April 2, totaling 

60 pages of text with over 1,000 pages of exhibits. Other parties also filed comments. Neither 

NPRC nor any other party suggested the need for discovery in their Comments, which addressed 

at length all aspects of the TRRC Application. 

NPRC's belated June 5, 2013 request for a modification ofthe procedural schedule to 

allow six months for discovery apparently was triggered by the fact that TRRC had noted in an 

April 22, 2013 request for extension of time to file its Reply that it would be submitting a 

statement from an expert witness responding to expert reports submitted with the NPRC and 

other Comments. In other words, NPRC decided to seek discovery only after learning that 

TRRC would be replying to its expert reports with the statement of its own expert. 

TRRC tiled its Reply on June 7, 2013. The Reply was accompanied by the Statement of 

TRRC's on submitted a 



testimony was based entirely on numerous cited public materials concerning the coal 

transportation market. 

II. THE PETITION SHOULD BE DENIED 

As described above, NPRC failed to seek discovery or a modification of the procedural 

schedule until June 5, 2013 well over 6 months after TRRC filed its December 17 Application 

and over two months after NPRC responded by filing its Comments on that Application. NPRC 

was obviously able to respond to the Application in detail without any need for discovery. It also 

had more than adequate time to conduct discovery under the Board's schedule. That fact alone 

calls into question NPRC's sudden need for discovery. 

NPRC now seeks discovery ostensibly because TRRC advised that it would submit 

expert testimony with its June 7, 2013 Reply? See NPRC Petition to Issue Revised Procedural 

Schedule at 5 ("TRR' s new expert reports will create contested issues of fact that lie at the heart 

of the dispute over whether the construction of this new railroad is truly in the public interest. 

Discovery constitutes the most appropriate means to test the credulity ofTRR's experts."). 

Oddly, NPRC made its discovery request several days before it even saw the testimony of 

TRRC's expert The fact is that discovery from TRRC's expert would not yield any relevant 

information for NPRC. As noted, the statement of that expert is based entirely on publicly 



available information from a variety of cited sources on the markets available to the coal that 

would be transported on the TRRC line. Accordingly, NPRC has access to the materials on 

which Mr. Schwartz based his views. Allowing discovery from TRRC's expert would therefore 

only needlessly prolong the merits phase of this proceeding. 

Further, no additional filings are permissible for the merits side of this proceeding under 

the current procedural schedule, and NPRC has not requested the Board's permission to file any 

supplemental submission. For this additional reason, allowing discovery at this late date in the 

merits phase of this proceeding, much less a six month period for discovery, would be an 

inappropriate waste of resources. Indeed, while it has tied its discovery request to the fact that 

TRRC has offered expert testimony, NPRC offers no reason why six months of discovery would 

be warranted or how it intends to use this six month period. Its request for such a long period is 

consistent with its pattern of seeking to prolong TRRC proceedings at every opportunity.3 



For the above reasons, NPRC's belated and unwarranted request for discovery should be 

denied. 
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