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Enclosed please find for filing the original (unbound) and
ten copies of Additional Supplemental Comments on behalf of City
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Railroad Harsimus Stem Embankment Preservation Coalition (“City
et al”) on the Environmental Assessment served 3/23/2009,
especially concerning the violation of NHPA section 110(k), the
evasion of federal abandonment licensing requirements, and the
various unlawful actions by and agreements between Consolidated
Rail Corporation (“Conrail”) and a developer d/b/a 212 Marin
Boulevard LLC, et al. that have occurred.

Thank you for your assistance in this matter.

Encls. (orig and ten)
cc. Service list (w/encl.)



Before the Surface Transportation Board

Consolidated Rail Corporation - )

Abandonment Exemption -

In Hudson County,

Of counsel:

AB 167 (Sub-no.

~—

NJ )

Additional Supplemental Comments
on behalf of City of Jersey City,
Rails to Trails Conservancy
and Pennsylvania Railroad Harsimus Stem
Embankment Preservation Coalition

Charles H. Montange
426 NW lez2d St.

1189X%)

{and related proceedings)

on Environmental Assessment served 3/23/2009

Seattle, WA 98177

(206) 546-1936

Fax: ~-3739

Counsel for City of Jersey City,
Rails to Trails Conservancy,
and Pennsvlvania Railrocad Harsimus
Stem Embankment Preservation Coalition

Andrea Ferster

General Counsel
Ralls to

The Duke

Trails Conservancy
ng

T4 4 TR AR
Bllaington Buildirx

4

.\gf

B

4@
0
.

oo
®
O
o
=

N

o
w2y

O
~
-
(
[\
<D
L
{ad




Before the Surface Transportation Board

Consolidated Rail Corporation - )
Abandonment Exemption - ) AB 167 (Sub-no. 1189X)

In Hudson County, NJ ) (and related proceedings)

Additional Supplemental Comments
on behalf of City of Jersey City,
Rails to Trails Conservancy
and Pennsylvania Railroad Harsimus Stem
Embankment Preservation Coalition
on Environmental Assessment served 3/23/2009
INTRODUCTION
The Surface Transportation Board in its decision in this
proceeding served August 11, 2014, indicated an intent to issue
a revised and updated environmental assessment (EA), to which
end it requested Consolidated Rail Corporation (“Conrail”) to
submit a supplemental environmental and historic report.
Conrail filed a de minimis supplement which basically argued
there was nothing to supplement. City of Jersey City, Rails to
Trails Conservancy, and Pennsylvania Railroad Harsimus Stem
Embankment Preservation Coalition (“City et al”) replied to
Conrail’s filing on September 3, 2014, noting serious
deficiencies in the March 23, 2009 EA, particularly in respect

to the analysis of Conrail’s anticipatory demolition of the

Harsimus Branch.



This Board has noted that “[i]n some cases, railroads have
taken actions affecting rail property without first seeking
abandonment authority” and has stated that such actions, even if
they occur “on inactive lines, nonetheless “are unlawful.”!
Conrail and its chosen developer have engaged in exactly such
unlawful actions in connection with the Harsimus Branch. Those
actions amount to an effort to evade this Board’s jurisdiction
over transfers of rail lines, as well as any of the
environmental, historic resource or public interest remedies
administered by this Board.

City et al also remains concerned that the Board lacks
resources and procedures to address an evasion of this
magnitude, and so blatant a violation of section 110(k) of the
National Historic Preservation Act, 16 U.S.C. 470h-2 (k).

City et al accordingly is making this submission of supplemental
information bearing on the admission by Conrail’s chosen
developer (212 Marin Boulevard, LLC, et al, referred to herein
as “the LLCs”) that Conrail made fraudulent misrepresentations
to the LLCs, the Board, City, and the Courts to the effect that
the Harsimus Branch was not subject to STB abandonment

jurisdiction.

X Consummation of Rail Line Abandonments that Are Subject to
Historic Preservation and Other Environmental Conditions, Ex
Parte no. 678, served April 23, 2008, at p. 4.
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ADDITIONAL SUPPLEMENTAL COMMENTS

First, City et al attach copies of relevant pages of the
New Jersey Title Practice Handbook for the periods in question.
At all times, title professionals involved in real estate
transactions involving Conrail property were reguired to obtain
either proof of abandonment, or proof that none was required.
If STB abandonment approval 1s required, then the Practice
Manual called for further proof of compliance with N.J.S.A.
48:12-125.1. Appendix 1, Handbook (2000 ed.) p. 98-4. See
also 3d Ed., revised Sept. 2005 (similar requirements) at p. 98-
3 (also in Appendix 1).

N.J.S.A. 48:12-125.1 is annexed as Attachment I. It
requires notice to local governments, and provides that deeds
issued without compliance are vold. N.J.S5.A. 48:12-125.1(e).

In this regard, the New Jersey statute 1s similar to Section 18
of the New York Transportation Law. CSX, a railroad involved in
a discontinuance proceeding coincident with Conrail’s
abandonment proceeding here, has admitted elsewhere that 1f such
a statute “applied to the property proposed to be conveyed ..,
without a .. wailver [of the statute], conveyance of such property
could not be insured by a title insurance company, and 1f it was
made, with or without title insurance, the conveyance would be

vold or voidable.” CSX Motion for Leave to Reply, Reply and

ot

Motion for Procedural Schedule, p.6 in CSX Transportaticn - Pet.




for Declaratory Order, F.D. 33888 (Sub-no. 101), dated Dec. 11,

2007 (excerpts included in App. 1).

The City did not receive any notice from Conrail pursuant
to NJSA 48:12-125.1 at any relevant time. When the City did
receive a notice dated Feb. 7, 2008, that Conrail intended to
institute an abandonment proceeding before this agency, City
responded by letter dated March 4, 2008 (also included in
Appendix 1), that pursuant to section 125.1 City intended to
acquire the property, would seek relief at STB (including deed
invalidation as well), and opposed use of notice of exemption
procedures. The City has followed that course to date.

Second, we attach a Certification (Appendix 2) by John J.
Curley (City’s outside eminent domain counsel) dated Nov. 3,
2005, in one of the many suits filed by the LLCs against the
City and others (including one of its in-house attorneys). The
Certification presents correspondence between Mr. Curley’s
office and Conrail in which Mr. Curley on behalf of the City
advised Conrail that City sought to acquire the relevant portion
of the Branch (App. 2, Ex A, Feb. 18, 2005 letter). The
correspondence reiterates that position again in the face of
confusion professed by Conrail (App. 2, Ex B), and sought entry
to do an appraisal as required under state law (App. 2, Ex C,
April 4, 2005 letter). Rather than allow entry, Conrail

continued to profess confusion (App. 2, Ex D). Mr. Curley




reiterated, vyet another time, that the City wanted all the
property, and requested proof of abandonment (per the Handbook,
App. 1) as well as copies of contracts affecting Conrail’s
cwnership, and other information such as title insurance
commitments (App. 2, Ex E, June 7, 2005 letter). In response
(App. 2, Ex F, June 17, 2005), Conrail declined to allow
inspection because, Conrail said, it was moving local offices.
Conrail asserted that the property was a portion of the Conrail
Harsimus Branch abandoned in April 1994 “pursuant to federal law
which does not require formal ICC (now Surface Transportation
Bcocard) approval.” Conrail claimed it had no title insurance
commitments. On June 28, 2005 (App. 2, Ex G), Mr. Curley’s
office asked again for copies of contracts with SLH Holding
Corporation (predecessor to the LLCs), title insurance
commitments, and again per the Handbook (App. 1), “[plroof” that
STB “approval 1is not required for the sale of the property.”
Although Conrail’s office move was supposedly too
burdensome to allow Conralil to cooperate in an inspection of the

m
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property, it was not so burdensome as to prevent Conrail fr
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o the LLCs. In response tce the June 28,
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2005 letter from Mr. Curley’s office, Conrail on July 18, 2005,
stated that it had sold the property on July 13, 2005, to the
LLCs (App. 2, Ex H, letter dated July 18, 2005). In short,

Conrail delayed cooperation with the City in the provision of




information in order to present the City with a fait accompli
{an illegal sale to the LLCs). As Mr. Curley states in the
Certification, neither the LLCs nor Conrail have supplied any of
the documents requested “in this long correspondence.”

Although Conrail did not specify to Mr. Curley in its
correspondence what federal law allowed it to avoid an
abandonment authorization for a line, City subsequently learned
via discovery in F.D. 34818 that Conrail took the position with
the LLCs that the line was a “spur.” In particular, Mr.
Fiorilla (for Conrail) informed Mr. Alampi (for LLCs) on October
4, 2005 (several months after the sale to the LLCs) that the
line “was property abandoned under the governing criteria for

(4

Spur Lines under the applicable federal statute...” Fiorilla to
Alampi, Letter dated Oct. 4, 2005 (Exhibit K to “Summary
Statement” filed Jan. 21, 2009 in AB 167-1189X). The reference
to spur indicates reliance on the spur track exemption from
abandonment pre-authorization currently codified at 49 U.S.C.
10906. City et al have thus construed Conrail to maintain that
the spur exception applied to the Harsimus Branch. But the
Harsimus Branch was originally a mainline for freight. The LLCs
now admit there is no “good faith” argument that the Harsimus
Branch was anything other than a line. E.g., Horgan Declaration,

Appendix 4, para 22. It has long been the law that railroads

may not avoid federal abandonment approvals by unilaterally




designating lines as spurs. Conrail was at all times
represented by experienced legal counsel who knew or should have
known the law prior to unlawfully selling railrocad property to
the LLCs without first obtaining abandonment authorization.
This was especlally the case since the City raised the issue
with the railroad prior to the unlawful 2005 sale to the LLCs.
The LLCs upon acqguisition promptly sought demolition
permits for the Embankment. Further negotiations failed. City
et al filed a Petition for a declaration that the property was a

line of railroad. City of Jersey City, et al -- Petition for a

Declaratory Order, F.D. 34818, filed January 12, 2006. The

LLCs sought more time to respond to the petition, and began to
demolish railroad stanchions. On January 23, 2006, City et al
opposed the extension unless a stay were entered to prevent
destruction of remaining rail structures, supported by a
Verified Statement of Mr. Curley (included in the opposition)
recounting the LLCs’ apparent race to present STB and City et al
with another fait accompli (demolition of stanchions).Z STB
warned Conrail and the LLCs that they assumed the risk of

mature salvage of the line,?® and subsequently noted that the
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LCs (referred to as SLH) had agreed to halt further demolition

-t

2 A copy of the opposition and regquest for a say, and Mr.
Curley’s Verified Statement, is contained in Appendix 2.

3 City of Jersey City et al - Pet. Dec. Order, F.D. 34818, Dec.
p. Z n.2, served Jan. 24, 2006.




during the course of the proceeding.® The LLCs, however,
continued to pursue state and local permits for demolition.
These efforts are now largely stayed pending an outcome of STB
proceedings, although the LLCs bring repeated “OPRA” (state law
open records) lawsults against City (and sometimes the
Embankment Coalition) seeking documents the LLCs claim are
germane to their staved litigation, and also seeking attorneys’
fees.

Conrail continues to refuse to disclose the relevant
documents long agc sought by the City. Because this proceeding
was in abeyance until August 11, 2014, City et al have had no
opportunity to seek the relevant documents. On August 11, 2014,
City et al served discovery requests in this proceeding against
Conrail seeking the relevant documents. Conrail has responded
only with objections. City took two actions in response. City
filed a motion with STB to compel Conrail to supply some of
thegse documents to City pursuant to this Board’s discovery
rules. (This motion 1s currently pending.) City also served a

set of document requests upon the LLCs., The date for the LLCs’
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sponse has not yet expired. City et al expect the documents,
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showing that Conrail and the LLCs engaged in an unlawful
anticipatory demolition of the Harsimus Branch.

At no point in this entire process was any portion of the
Harsimus Branch ever offered to the City (or anyone else) in a
lawful fashion. At no point did Conrail obtain an abandonment
authorization, and at no point did Conrail provide proof that
none was regquired. No party, let alone the City, could lawfully
acquire the property without an abandonment authorization, nor
could any party, let alone the City, acguire the property in a
fashion that complied with the title standards in the applicable
standards for real estate transactions involving Conrail
property in New Jersey.

Third, the LLCs and Conrail from time to time have argued
that the City declined opportunities to buy the Harsimus Branch
properties.® As already noted, Conrail never offered the

property to the City in a lawful fashion, nor did Conrail ever

5 For example, in 212 Marin Boulevard, LLC et al. v. City of
Jersey City, Joanne Monahan, et al, NJ Superior Court, Hudson
County, HUD-L-4908-05, First Amended Complaint (Dec. 30, 20089,
complains that the City “had several chances to purchase the
property” under state law, but failed to do so, and otherwise
should have purchased the property without any STB
authorization. See id. para 2. According to the LLCs, pursuit
of S8TB remedies and state remedies triggered by STB proceedings
(N.J.S.A. 48:12-125.1) by the City and others (Complaint paras
61-68) deprived the LLCs of federal constitutional rights
causing the LLCs to be entitled to damages under 42 USC 1983
(Complaint, fourth cause of action) and allegedly because
seeking compliance with federal law is now a tort (fifth and
sixth causes). The Complaint seeks to prohibit the City from

e}




offer the property to the City in a fashion that the City could

obtain good title pursuant to applicable title standards. The

consideration of “railroad abandonment” issues and further seeks
damages and attorneys’ fees. This is another SLAPP-type suit in
that the LLCs sued not only the City but also Joanne Monahan, a
member of the City’s Law Department, to silence and to burden
her personally.

The basic legal theory of Conrail’s chosen developer (the
LLCs) and, at least until the ruling of the D.C. Circuit in City
of Jersey City v. Conrail, supra, 668 F.3d 741, Conrail as well,
is that the City should have joined Conrail and the LLCs in
evading federal jurisdiction over abandonment of rail lines.
Their view was that the City should ignore STB and simply use
state law eminent domain to buy the line. That was a central
point of their SLAPP suit against City et al’s undersigned
counsel in 212 Marin Boulevard, et al v. Montange, HUD-L-2196-
11. As indicated, the LLCs are still asserting that view in
state court, and are suing City and threatening “others” (the
suit lists a host of John Doe defendants) with liability for
damages until and unless they also join the LLCs and Conrail in
evading federal remedies. The LLCs manager, referencing the
LLCs’ suit against the City for violating 42 USC 1983 and tort
law for asserting this agency’s jurisdiction, publicly indicates
that he implements his threats to punish his adversaries.
Transcript of Zoning Board of Adjustment Proceeding, supra,
March 30, 2011 at 134. The developer acknowledges that he has
threatened to bankrupt personally the leadership of the
Embankment Preservation Coalition “when this is all over.”
Transcript, supra, April 5, 2011, at p. 146. He also said he
would “devastate” the City. Id. at 140.

The LLCs now admit that the Harsimus Branch was transferred
to Conrail as a line of railroad subject to STB jurisdiction.
The courts have so determined in a final ‘judgment. The LLCs
nonetheless continue to pursue claims against the City and its
legal counsel, and continue to threaten litigation against
“others” (like the leadership of the Coalition) on the theory
that City and “others” infringe on the LLCs’ “civil rights” and
commlit torts by seeking lawful remedies at the STB and by
refusing to evade this Board’s jurisdiction. This is a further
confirmation of, and demonstration of the LLCs’ unremitting
commitment to, the original and on-going scheme of Conrail and
the LLCs to engage in an anticipatory demcliticn of the Harsimus
Branch and to evade this Board’s Jurisdiction. It is also a
cynical abuse of national an tate legal proceedings.

10




City is not reguired to act unlawfully, or to acguire bad title
simply to convenience Conrail in evading STB regulation and

historic preservation laws. Accusing the City of failure to

take advantage of an unlawful opportunity is like accusing one
spouse of failing to beat his spouse. The answer 1s that spouse
beating is unlawful and indeed immoral. As the D.C. Circuit
clearly held, the City is within its rights to “refusle] to
invade federal jurisdiction and to engage in unlawful self-

help.” City of Jersey City v. Conrail, 668 F.3d 741, 746 (D.C.

Cir. 2012).

In the 1990’s, the Jersey City Redevelopment Agency (JCRA)
worked with Conrail on various redevelopment plans for the
Harsimus Branch properties, which plans apparently envisioned
conversion of the Branch into residential housing. But in 1999,
the relevant portion of the Harsimus Branch (namely, the
Embankment) was determined eligible for the State and National
Registers of Historic Places. Conrail was well aware of that
determination. Conrail’s president sent a sworn letter, dated
June 4, 1999, to Administrator Guzzo of the New Jersey
Department of Environmental Protection (DEP) objecting to the
listing of the Harsimus Embankment parcels because that would
preclude JCRA from altering the site without approval from the
DEP. Conrail was concerned that historic regulation attendant

to such a designation would be detrimental to Conrail’s profits




from disposing of the line. Conrail’s sworn letter dated June 4,
1999, is contained in Appendix 3.

By letter dated January 25, 2000, DEP specifically advised
Conrail that the property was listed on the State Register on
December 29, 1999. DEP confirmed that the listing prevents any
state or local agency from undertaking a project encroaching on
listed property without DEP approval. This letter (previously
filed) is supplied again in Appendix 3. As a result, JCRA -
whose interest in the line was limited to uses that would
encroach on the property -- no longer had an acguisition
interest, and so advised Conrail. However, JCRA’s inability to
proceed with an acquisition plan due to the 1999 historic
designation of the Embankment because JCRA envisioned an
inappropriate development of historic property did not mean that
the City had somehow waived its right to object to the
destruction of the Embankment by others, nor did it mean that
the City had waived any rights lawfully to acquire the property
for uses consistent and compatible with its historic character.
To claim that the City’s rights were somehow waived would amount

to claiming that a determination that a property is eligible for

O

state and federal historic protection disables state and local
governments from protecting it. That would be absurd. As the
D.C. Circult instead held, “the fact that the City could have

surchased the property in no way absolves Conrail of its legal

12
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duty - which, again, we must assume for purposes of standing -
to seek STB authority to abandon the Harsimus Branch before

selling it to the LLCs.” City of Jersey City v. Conrail, supra,

668 F.3d at 746.°

Indeed, with the election of Mayor Cunningham in July 2001,
the City actively began pursuing adaptive re-use of the property
for purposes consistent with historic preservation. See Jersey
City Planning Director Robert Cotter declaration, para 10, dated
May 7, 2006, filed in F.D. 34818, and filed in AB 167-1189X with
City et al’s “Summary Statement” on Jan. 21, 2009. Among other
things, on March 13, 2003, the Embankment Coalition submitted to
Conrail a package of support letters expressing the willingness
of the City to acquire the property, including a letter signed
by all nine City Council members. Id para 11. City adopted an
ordinance conferring historic landmark status on the property.
City held meetings with Conrail. Id. paras 12-13. Conrail,
evidently upset with the historic regulation, asserted it was
selling the property to a private developer, and at the same

time tock the position that City’s condemnation authority was

02}

pre—-empted. Id. para 13. A consultant {(Andrew Strauss)

® Since the United States District Court subsequently held that
the Harsimus Branch was conveyed to Conrail as a line of
railroad subject to STB abandonment jurisdiction, the assumption
for purposes of standing is now a legally established
requirement.
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undertook to determine 1f Conrail had obtained abandonment

authority. Id. He found none. Id. Accord, Verified Statement
of Andrew Strauss (also filed in AB 167-1189X with “Summary
tatement” on Jan. 21, 2009).

Mr. Strauss, the aforementioned consultant, in his Verified
Statement and annexed report, already on file, recounts
extensive contacts with STB and State officials, none of whom
found any record of abandonment. Indeed, Mr. Strauss in his
Nov. 17, 2004, report at p. 5 annexed to his Verified Statement
indicates he contacted Mr. Daniel Horgan (LLCs’ counsel herein)
to review his files for any evidence of STB abandonment
authority. Mr. Horgan indicated he would review his files.

According to a subsequent Declaration of Mr. Horgan filed
in U.S.D.C. 09-1900 (discussed infra and presented in Appendix
4), Mr. Horgan did not become an attorney for the LLCs until
2008, and he indicates he did not review his files until after
the LLCs and Conrail lost their claim that City et al lacked

standing to assert their federal STB remedies in City of Jersey

City v. Conrail, 668 F.3d 741 in early February, 2012. Horgan

para 14, in Appendix 4. Ultimately, when he finally did review
his files, Mr. Horgan conceded that there was no good faith
basis to maintain that the Harsimus Branch at issue here was
conveyed to Conrail as anything other than a line of railroad

on. He therefore concludes

fout

subject to STB abandonment Jurisdict

[0)]
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on behalf of the LLCs that Conrail made fraudulent
misrepresentations when Conrall claimed that no abandonment

authority was necessary for the Harsimus Branch.’” 1In short, the

’An his declaration included in Appendix 4, Mr. Horgan states
that he has concluded that no one in good faith could assert
that the Harsimus Branch was something other than a line of
railroad subject to STB abandonment jurisdiction based on
information in existence prior to 2005 and that he was not
retained by the LLCs until 2008. However, since 2008, Mr.
Horgan has participated in litigation for the LLCs claiming that
STB abandonment jurisdiction must be ignored by City et al.
Indeed, he has participated in multiple suits against City, or
City, RTC, Embankment Coalition and their attorneys. Compare
HUD-L-4908~05 (Complaint alleging that, inter alia, pursuit of
remedies at STB violates civil rights of LLCs and is a tort)
with 212 Marin Boulevard ret al v. Montange, et al, HUD-L-21%96-
11, the LLCs’ SLAPP suit alleging inter alia some sort of
malpractice i1f an attorney assists City of Jersey City in
seeking compliance with federal abandonment law rather than in
acting illegally under state law and facilitating evasions of
federal rail abandonment law.

On 22 November 2013, City et al formally reqguested this
Board to 1lift the abeyance order in AB 167-1189X in light of the
judicial determination of this Board’s jurisdiction over the
Harsimus Branch. The LLCs and Conrail resisted this due to the
LLCs’” appeal of the summary judgment that the Harsimus Branch
was a line. {The appeal was unsuccessful.) Nonetheless, on
June 26, 2014, the LLCs per Mr. Horgan filed a letter in the
LLCs’ c¢ivil rights suit in state court (HUD~-L- 4908-05)
contending the City was delaying AB 167-1189X (which was still
under an abeyance order dating from 2“10}. On May 8, 2014, the
LILCs per Mr. Horgan filed a petition .D. 35825) seeking an
exempt abandonment, and -- along with Forra 1 -- on that basis
sought further delay in re-starting AB 167-1189%X. In short,
Conrail’s chosen developer (the LLCs) continues to maintain in
state court that (a) the City’s refusal to cooperate with the
LLCs and Conrail in evading STB jurisdiction is a federal civil
rights violation and a tort, and, (b) incredibly, that the City
is somehow responsible for delays in this proceeding when the
proceedings f*) were delayed for six years due to arguments of
the LLCs and Conrail which the LLCs now denocunce as fraudulent,
and (ii} were further delayed (over City et al’s objection) at

bede (43
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LLCs have supplied a legal opinion that in 2004 and 2005, that a
party on reasonable inquiry would have concluded that the
Harsimus Branch was a line of railrcad subject to STR
abandonment jurisdiction. This is an admission that a party
would have to be willfully ignorant (blind) to assert the
contrary on the issue.

Although City secured grants (see Cotter Declaration) for
acquisition of the Harsimus Branch in 2004 and in 2005, Conrail
remained unresponsive. Ultimately the City retained eminent
domain counsel (Mr. Curley). Conrail, as already indicated,
still remained uncooperative. While holding off Mr. Curley with
professed confusion and failures to provide information in a
timely fashion throughout 2005, Conraill issued deeds to the LLCs
for the property. The deeds on their face declared the property
to be part of a line of railroad. The LLCs accepted those
deeds, without proof of abandonment or that no abandonment
authorization was required. This failt accompli was not only a
knowing or willfully blind evasion of this Board’s jurisdiction,
pbut also 1t was a violation of New Jersey title standards as set
forth in the Handbook, Appendix 1 which required proof of either

STB abandonment authority or that none was required. To

reguest of the LLCs and Conrail in order to accommodate the
filing of additional legal proceedings.
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reiterate, the 2005 sale can only be viewed as an intentional
evasion of STB jurisdiction, including NHPA section 106, in that
Conrail (and for that matter the LLCs) knew, or were willfully
blind, to the fact that the property was part of a line of
railroad under STB abandonment jurisdiction.

Indeed, since the Harsimus Branch was a line of railroad,
and remains so until there is an effective abandonment, it is
illegal for the City to acquire it by eminent domain. This
Board must first authorize abandonment. By similar token, the
LLCs’ acquisition in 2005 was illegal. Conrail’s illegal sale
of the line to the developer in 2005 in the face of inquiries
from City’s eminent domain counsel was a clear anticipatory
demolition.

Fourth, in U.S.D.C. 09-1900, the LLCs supplied a
declaration by their attorney Daniel Horgan (set forth in
Appendix 4) which does two things germane here. The initial
peint with which Mr. Horgan deals 1s the fact that he was put on
notice in 2004 by a consultant retained by the Coalition that
there was no evidence that the Harsimus Branch was lawfully
abandoned. He has a difficult time reconciling this with his
representation of the LLCs, commencing he says in 2008, because
in (a) state court lawsuits, including a SLAPP suit against the
City, Coalition, RTC and their attorneys, and (b) proceedings

before this agency, including F.D. 35825, he forcefully argued
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the opposite. This straddle is particularly painful since the
LLCs have now stipulated that the Harsimus Branch was conveyed
to Conrail as a line subject to STB abandonment jurisdiction,
and indeed have admitted in United States District Court that
Conrail fraudulently misrepresented the contrary to them, the
City, the courts and this agency. Thus, the LLCs seem still to
be maintaining positions in various tribunals that the LILCs
elsewhere have stipulated to be false, and have accused Conrail
of fraudulent misrepresentation for so stating. It is a
difficult reconciliation, and nothing herein should be read to
suggest that City et al believe, aver, or admit that Mr. Horgan
is successful in his effort in this portion of the LLCs’ filing.

The second and more interesting part of the Horgan
declaration for the LLCs sets forth the results of what their
attorney states was his independent investigation into the
regulatory status of the Branch.? Based on the evidence the
LLCs" attorney marshalled, he concludes that there was “no

longer a good faith basis” to claim that the Harsimus Branch

g T

The Horgan declaration indicates that the he did not get around
to examining whether Conrail had lawfully abandoned the line
until after the D.C. Circuit determined that City et al had
standing to pursue their STB remedies in City of Jersey City v.
Conrail, 668 F.3d 741 (2012). The LLCs and Conrail had been
disputing the standing of City et al on their prior theory that
the Harsimus Branch was not a line, and that STB jurisdiction,
which the LLCs had been disputing based on their pricr theory
that the Harsimus Branch was not & line.
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properties were a “spur” nor that they were conveyed as
something other than “as a line of railroad in 1976.” App. 4,
p.8, para 22.

But the guestion was never in doubt. Conrail’s only
rationale at the relevant time (2005) for the proposition that
the Harsimus Branch was not a line was that it was an
unregulated “spur.” Everything else presented by Conrail or the
LLCs since that time has been post hoc rationalization and, as
the LLCs now argue, fraudulent. However, the Harsimus Branch
was never a spur as that term is used for jurisdictional
purposes. The portion of the Branch at issue was former freight
mainline - the stem by which the yards on the Hudson River were
reached. The mainline served many shippers, and connected to
other rail lines, at both ends. It was electrified. It was
documented in the nomination papers for the State and National
Registers. The law has always been clear that Conrail cannot
evade STB abandonment jurisdiction by labeling a line as a

4

“spur,” or purporting to abandon it by non-use. As to notice,
Conrail’s own deeds to the LLCs stated the property was part of
a line of railroad.

In any event, Mr. Horgan attests that the documents he
reviewed (all pre-dating 2005) “provided evidence that Conrail’s

representations to the LLCs in 2005 that the Embankment was

merely a spur, [sicl] it either knew these statements were false
Y ¥
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or was negligent in its representations tc the LLCs.” Id. In
other words, in the professional opinion of the LLCs’ attorney,
at the time of the sale to the LLCs in 2005, Conrail knew or
should have known the Branch was not a spur but instead was
conveyed to Conrail as a line subject to STB abandonment
Jurisdiction. But 1if Conrail knew or should have known, so
should any purchaser. This 1is reaffirmed by the New Jersey
title practice handbook, which places a duty of inguiry on
purchasers to obtain proof of abandonment authority or that none
was required. All of this corroborates that Conrail engaged in
an intentional (or an equivalent willfully blind) evasion of STB
abandonment jurisdiction in 2005. It follows that Conrail
engaged in an anticipatory demolition in violation of NHPA
section 110 (k).

Fifth, the LLCs seek complete destruction of the Harsimus
Embankment despite its protection under NHPA section 106 and in
the face of their plainly illegal acguisition. The manager of
the LLCs (Mr. Hyman) recently offered to donate the Embankment
{stones and fill) to Hoboken for hurricane flood control. See
Declaration of Stephen Marks, June 14, 2014 in Appendix 5. The
ILLCs stated the LLCs have “55,000 CU of big stones and 155,500
of £ill that needs to be removed expeditiously in an orderly and
safe manner” for use by Hoboken for flood control. Jan. 19,

2014 comment from Steven Hyman in www.rebuild




bydesign.org/project/comprehensive~strategy/ (download excerpts
attached in App. 5). Conrail is the LLCs’ stalwart wingman in
Embankment destruction. City et al filed in this docket on or
about April 25, 2008, Conrail’s joinder - signed by Mr. Broder
as Conrail’s V.P. and General Counsel - in the LLCs’ demolition
requests concerning the Embankment.

Equally bad for Conrail’s legal position, Conrail has
stated that if the deeds to the LLCs are voided due to the
unlawful abandonment, it will simply re-issue them. See Conrail
Comments in this docket filed Jan. 6, 2009, at p. 18 n. 14. We
now know something we did not know then: Conrail entered into a
contract with the LLCs in 2007 (annexed as part of Appendix 4)
requiring Conrail to secure the property to the LLCs in the
event this Board voided the deeds. This contract was entered
after this Board determined that the Harsimus Branch was a line
of railroad subject to this agency’s abandonment jurisdiction,
and before any abandonment proceeding was filed. A contract to
destroy historic property before a proceeding 1is filed, much
less concluded, constitutes an intent to demolish in willful
evasion of NHPA section 106. City et al did not learn of the
2007 contract until the LLCs made it available in legal
proceedings in 2012. A copy 1is enclosed in Appendix 4. That
contract 1s the apparent reason Conrail on January 6, 2009,

indicated that voiding the deeds would be ineffective because
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the railroad would re-deed the property to the LLCs. However,
the ready answer to this kind of anticipatcry demolition and
evasion of STB remedies 1s to condition any abandonment not
simply on voiding the deeds, but in addition on a reguirement
that Conrail convey the property to the City on the same terms
as offered to the LLCs.

The LLCs stated in U.S.D.C. 09-1900 that there were other
similar agreements to the 2007 agreement. A motion to compel
Conrail to produce documents germane to any such agreements is
pending, and City et al have also sought same from the LLCs. In
the event that Conrail and the LILCs respond to the discovery
requests, additional relevant information may surface.

By entry into the 2007 contract in Appendix 4, the LLCs and
Conrail affirmed their intent to evade not only this Board’s
Jurisdiction, but any meaningful compliance with section 106 of
the National Historic Preservation Act. There can be no
meaningful discussion of preservation alternatives when the

rallroad alienated the property to a developer seeking its
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any proceeding was filed at STB in the event, in some subsequent
proceeding, the agency sought to provide meaningful relief. The
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just to a confirmation of an anticipatory demolition, but
another action in furtherance of anticipatory demolition.
CONCLUSION

Conrail’s sale of the Harsimus Branch to the LLCs in 2005
was a fait accompli in evasion of STBE jurisdiction and for the
purpose of rendering STB-administered remedies, including
section 106, meaningless. MNHPA section 110(k) applies. The
Conrail/LLCs’ 2007 agreement to secure the property to the LLCs
even 1f the deeds are voided re-affirms the intent to evade and
to engage in an anticipatory demolition. The Board has said
that it “will take whatever steps [are] necessary to enforce
compliance with [its obligations under NEPA and NHPA].”? Given
what the evasion and anticipatory demclition activities of
Conrail and the LLCs not only in 2005 but also before and after
that date, the “steps necessary” for meaningful NHPA compliance
are clear: No abandonment may be granted unless the deeds are
voided and Conrail is ordered to transfer the property to the
City on terms equivalent to those of Conrail’s sale of the

property to the LLCs. Moreover, this relief is compatible wit

The sooner this relief is afforded, the more merciful for

the public, due to the threats and burdens emanating from the
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ine Abandonments, supra, at p. 4.
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LLCs and their myriad of lawsuits and conflicting claims and
charges against City et al and “others” not yet named.

rully submitted,
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Attachment I

New Jersey Statutes Annotated

48:12-125.1. Railroad rights of way; acquisition; abandonment;
sale, conveyance.

1. a. In order to permit the State and its political subdivisions to receive
notice of, and be afforded an opportunity to acquire, by purchase or
condemnation, railroad rights of way proposed to be abandoned, any railroad
company which makes application to the Surface Transportation Board for
authority to abandon any part of its right of way on which passenger or freight
services are operated, or to abandon, sell, or lease any of its right of way over
which services have previously been authorized for abandonment and title to
such right of way currently remains with the railroad shall, within 10 days of
making such application, serve notice thereof upon the State and upon each
county and municipality in which any part of the right of way proposed for
abandonment is located.

b. No sale or conveyance of any part of such right of way shall thereafter
be made to any entity other than the State, or a county or municipality, for a
period of 9o days from the date of approval by the Surface Transportation
Board of the application for abandonment or from the date of service of the
notice required by subsection a. of this section, whichever occurs later, unless
prior thereto each governmental entity entitled to such notice shall have filed
with the railroad company a written disclaimer of interest in acquiring all or
any part of said right of way during the time period in which a railroad
company is restricted from selling or conveying any part of a right of way
pursuant to this subsection.

c. During the period of 90 days in which a railroad company is prohibited
from selling or conveying any part of a right of way pursuant to subsection b.
of this section, such railroad company shall negotiate in good faith for the sale
or conveyance of the right of way with the State, or with any municipality or
county in which the right of way proposed for abandonment is located and
which expresses written interest in acquiring such right of way.

d. Any sale or conveyance of a right of way made after the expiration of
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the foregoing 9o-day period to any entity, other than the State or a county or
municipality in which any part of the right of way proposed for abandonment
is located, shall be subject to the right of first refusal by any of the foregoing
governmental entities, provided that the governmental entity has made an
offer to purchase such right of way during the 9o-day period and which offer
was refused by the railroad company. The governmental entity shall have no
less than 9o days from either the date of receipt from the railroad company of
an offer to purchase the right of way by an entity, other than one of the
foregoing governmental entities, or any other contract setting forth the terms
and conditions governing the sale to which this right of first refusal is
applicable or the effective date of abandonment as authorized by the Surface
Transportation Board, including the expiration of any stays, whichever occurs
later, to exercise this right of first refusal. Upon exercising this right of first
refusal, the governmental entity shall purchase the right of way for the same
amount agreed upon between the railroad company and the person to whom
the company attempted to sell or convey such right of way pursuant to this
subsection.

e. Any sale or conveyance made in violation of P.L.1967, c.282 (C.48:12-
125.1 et seq.) shall be void.

As used in this act "right of way" means the roadbed of a line of railroad,
not exceeding 100 feet in width, as measured horizontally at the elevation of
the base of the rail, including the full embankment or excavated area, with
slopes, slope ditches, retaining walls, or foundations necessary to provide a
width not to exceed 100 feet at the base of the rail, but not including tracks,
appurtenances, ballast nor any structures or buildings erected thereon.

L.1967, c.282, s.1; amended 2009, ¢.323.
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Certificate of Service

The undersigned hereby certifies service by posting the
foregoing in the US Mail, postage pre-paid, first class or
priority mail, this Zdeay of September 2014 addressed to Daniel
Horgan, counsel for the LLCs, Waters, McPherson, McNeill, P.C.,
300 Lighting Way, P.O. Box 1560, Secaucus, NJ 07096; and Robert
M. Jenkins III, counsel for Conrail, Mayer Brown LLP, 1898 K
Street, N.W., Washington, D.C. 20006-1101 and other parties on

the attached service lis?/iiii-%%i;;ji%éiii;es.
U p——

N

Service List
[AB 167 (Sub-no. 1189X)]
- with address correctiocns as of August 2014 -

Robert Jenkins III, Esqg.

Mayer Brown LLP

1989 K Street, NW

Washington, D.C. 20006-1101
For Conrail

Daniel Horgan, Esg.
Waters, McPherson, McNeill PC
300 Lighting Way
Secaucus, NJ 070%6
For 212 Marin et al

And the following self-represented individuals or entities:

Daniel D. Saunders

State Historic Preservation Office
Mail Code 501-04B

NJ Dept. Environmental Protection
P.0O. Box 420

Trenton, NJ 08625-0420

Massiel Ferrara, PP, AICP, Director
Hudson County Division of Planning
Bldg 1, Floor 2

Meadowview Complex

595 County Avenue

Secaucus, NJ 07094
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Joseph A. Simonetta, CAE,
Executive Director
Preservation New Jersey
414 River View Plaza
Trenton, NJ 08611

Justin Frohwith, President

Jersey City Landmarks Conservancy
54 Duncan Avenue

Jersey City, NJ 07303

Eric Fleming, President
Harsimus Cove Association
344 Grove Street

P.0O. Box 101

Jersey City, NJ 07302

President

Hamilton Park Neighborhood Association
PMB 166

344 Grove Street

Jersey City, NJ 07302

Jill Edelman, President
Powerhouse Arts District Nbd Ass’'n
140 Bay Street, Unit 6J
Jersey City, NJ 07302

President

The Village Nbd Ass’n
365 Second Street
Jersey City, NJ 07302

President

Van Vorst Park Assoclation
91 Bright Street

Jersey City, NJ 07302

President

Historic Paulus Hook Ass’'n
192 Washington Street
Jersey City, NJ 07302
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Dennis Markatos-Soriano

Exec. Director

East Coast Greenway Alliance
5315 Highgate Drive, Suite 105
Durham, NC 27713

Gregory A. Remaud
Conservation Director
NY/NJ Baykeeper

52 West Front Street
Keyport, NJ 07735

Sam Pesin, President

Friends of Liberty State Park
580 Jersey Ave., Apt. 3L
Jersey City, NJ 07302

Aaron Morrill

Civic JC

64 Wayne St.

Jersey City, NJ 07302

Eric S. Strohmeyer
Vice President, COO
CNJ Rail Corporation
81 Century Lane
Watchung, NJ 07069
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statute did not apply to New Jersey Class Il railroad taxes assessed before o
the effective date of the exemption statute (August 13, 1981) and imposed

pursuant to statute.' The case did not discuss whether ConRail is exempt

from railroad franchise taxes and imposed pursuant to different sections

of the statute.’ Accordingly, ConRail is exempt from railroad taxes

imposed subsequent to 1981, but not prior thereto.® New Jersey Transit, as

a government agency, is tax exempt.

§9806. Conveyances from ConRail; ete. In order to insure a conveyance
from a railroad, one should require:

1) Recording of a certified copy of the deed (originally filed
in the Secretary of State's Office) pursuant to N.J.S.A. ‘
46:16-4.3, with the County Clerk or Register, pursuant to .
N.JS.A. 46:16-4.2.

2) Proof that said deed includes the subject premises.

3) Approval by the Department of Transportation or the
Board of Regulatory Commissioners pursuant to
N.J.S.A. 48:2-1 et seq.*, or, in the alternative, proof that
such approval is not required.

4y Approval by the STB pursuant to 49 U.S.C. §§1 et seq.,
or, in the alternative, proof that such approval is not
required.’

5) If STB approvalis required, proof of compliance with the
ninety (90) day notice provisions of N.L.S.A. 48:12-125.1

19(...continued)
RR.RA. 1988).

N.JS.A. 54:29A-7.
’N.J.S.A. 54:29A-13 & -14. a

*See N.J. Transit Corp. v. Somerville, 273 N.J. Super. 171 (App. Div.
1994).

‘See N.1LS.A. 48:3-7; 48:12-23.1.
*With respect to abandonments, see 49 U.S.C. §10903.

2¥ Ed. 98-4




6)

et seq. with respect to the State of New Jersey, the
County of , and the {municipality] of .

Proof of payment of Railroad Property Taxes pursuant
to N.J.S.A. 54:29A-7 et seq. and Franchise Taxes pursu-
ant to N.JL.S.A. 54:29A-13 & -14.

Comments regarding above requirements:

No. (1): Self-explanatory.

No. (2): Since the Deeds do not have metes and bounds descriptions, the
railroad’s property maps may have to be consulted. Be wary of the
exceptions and reservations contained in those deeds.'

Nos.(3)&(4):

If approvals are not required, a letter or affidavit from
the railroad is normally sufficient. Otherise, one may
contact:

Donna Troiano, P.E.,

Chief, Bureau of Utilities

NJD.OT.

1035 Parkway Avenue

Trenton, NJ 08625

609-530-2524.

No. (5): Self-explanatory.

No. (6)

Information may be obtained by contacting:

New Jersey Department of the Treasury
Division of Taxation

Local Property & Public Utility Branch
50 Barrack Street, CN-269

Trenton, NJ 08624

Phone: (609) 292-6400

ConRail is located at the following address:

'Note that a statute purports to exempt railroads from subdivision
requirements. N.J.S.A. 48:12-23.1. Seec §11603, infra.

2™ Ed.
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Consolidated Rail Corporation
Real Estate Department

510 Thornall Street, Suite 390
Edison, New Jersey 08837
Phone: (732) 906-3000

§9807. Conveyances from the "New Corporations”. Conveyances from the
new corporations (such as Erie-Lackawanna, Inc.) created by the
Consummation Orders should not involve railroad property per se, and
thus can be treated like any other conveyance by a corporaaon.'

§9808. Conveyances from the State. As noted previously, the State of New
Jersey has acquired much land formerly owned by ConRail.? A statute’
created the New Jersey Transit Corporation, which is given the power to
operate railroads. Therefore, in connection with a proposed conveyance
by the State, the New Jersey Department of Transportation, or the New
Jersey Transit Corporation, proof should be required that the conveyance
is made in accordance with the statute’, or other applicable law. In
addition, proof of compliance with the items previously set forth,’ should
generally be requested (with the exception of item no. 3).°

More information may be obtained by contacting:

New Jersey Transit

One Penn Plaza East

Newark, New Jersey 07105

Phone: (973} 491-7000

Attention: Real Estate Department

§9809. Conveyances from Other Entities. Conveyances from still-existing
bankrupt railroads or other railroad entities (which are not part of the

'See Chapter 45.

See §9803, supra.
INJS.A. 27:25-1 et seq.
‘.

*See §9806, supra.
°N.J.S.A. 27:25-8.

22 Ed. 98-6
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CHAPTER 98

RAILROADS & PUBLIC UTILITIES

§9801. Overview. New Jersey is - or was - criss-crossed by dozens of railroads. There were the major roads,
such as the Pennsylvania, the Central of New Jersey, the Delaware, Lackawanna and Western (later the
Erie-Lackawanna}, etc.; and there were the minor roads, such as the Philadelphia, Marlton & Medford.
The golden age of railroads is over; left behind in its wake is a great deal of confusion and uncertainty
from the title examiner's perspective.

§9802. Background. Most railroads in New Jersey date back to the mid-Nincteenth Century, when they
were chartered by special acts of the State Legislature, which usually granted them the powerto condemn
lands.! In 1872, three major transportation companies (the Delaware and Raritan Canal Company, the
Camden & Amboy Railroad & Transportation Company, and the New Jersey Railroad & Transportation
Company), consolidated to form the United New Jersey Railroad & Canal Company, commonly known
as the United Companies. Much of its land was then leased to the Pennsylvania Railread Company for
999 years.’

In the 1960, the Pennsylvania consolidated with the New York Centralto form the Penn Central
Transportation Company. By the 1970s it was bankrupt, along with a score of other northeastern
railroads, including the Erie Lackawanna and the Jersey Central. Congress reacted by enacting the
Regional Rail Reorganization Actof 1973°, which created the Consolidated Rail Corporation ["ConR ail”],
to operate the freight lines which could be salvaged. The major railroad lines comprising ConRail were:
Penn Central Transportation Company; Central Railroad Company of New Jersey; The Reading
Company; Lehigh & Hudson River Railroad Co; Lehigh Valley Railroad; and Erie Lackawanna Railway.
The Act also created the United States Railway Association ["USRA"], which was charged with creating
and implementing a "final system plan” for the railroads.”

Railroad properties were conveyed by the bankruptey trustees of various railroads to ConRail.
These are broad conveyance deeds, filed in the Secretary of State's Office in Trenton. Note the lack of
a metes and bounds (or any other readily identifiable form of) description. Equally troubling are the
exception and reservation clauses.’

§9803. Recent Developments. As the individual railroads emerged from bankruptcy, new corporations
were created to hold the remainder of the railroads’ property that had not been transferred to ConRail.
This was effectuated by the recording of a broad conveyance deed and Consummation Order (of the
Bankruptcy Court) in each county where the railroad still retained property, These conveyances are
{more-or-less) free and clear of all liens and encumbrances. Note that the Erie Lackawanna conveyed to

'Lehigh Vailey R.R. Co. v. Chapman, 35 N.1. 177 (1961).

*River Dev. Corp. v. Liberty Corp., 45 N 3. Super. 445 {Ch. Div. 1957}, aff'd 51 N.J. Super. 447 (App. Div.
19583, affd 29 N J. 239 (1959).

45 11.5.C. $§701 et seq.
45 U.8.C. $§711 et seq. The USRA has ceased to exist as an entity.

See Chapter 55 generally, Note that certified copies of railroad reorganization documents are
recordable with the County Clerk or Register, pursuant to N.J.S.A. 46:16-4.2.
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Erie Lackawanna Inc. (a Delaware corporation). The Jersey Central conveyed to Central Jersey
Industries, Inc.

The break-upof ConRail occurred in 1999, All of ConRail’s stock has been purchased by Norfolk
Southern Corporation and CSX Transportation Company. As a result of this transaction, it is anticipated
that deeds will be recorded from ConRail to new entities known as New York Central, LLC and
Pennsylvania RR, LLC.

Thus, title to railroad property may be vested in ConRail; in one of the pewly-created entities
discussed above; or in some other entity, such as the State of New Jersey (or New Jersey Transit), which
acquired title to much of the land conveyed to ConRail, pursuant to the Public Transportation Act of
1979

§9804. Government Regulation. Railroads are regulated by the Surface Transportation Board ["STB"]
(which is part of the United States Department of Transportation)® and by the New Jersey Board of
Public Utilities and the New Jersey Department of Transportation.” In addition, where STB approval is
required for a transaction, a ninety (90) day right of first refusal exists in favor of the State of New Jersey,
and the County and municipalities in which the land is located.*

§9805. Railroad Taxes. Railroads do not pay real estate taxes in the same fashion as other entities. They
are taxed under the authority of the Railread Tax Law of 1948, which imposes both property and franchise
taxes.* Class I Railroad property (the main stem) is tax exempt.® Class I Railroad property (other real
estate used for railroad purposes) is taxable, but the tax is paid directly to the State.® Thus, Class I
property is exempt from local assessment and taxation ’ Class I Railroad property (passenger facilitics)
is treated like Class I property.® Railroads also pay a franchise tax pursuant to statute.” Other railroad-
owned lands which are not used for railrcad purposes are subject to local property taxation by
municipalities.”

IN.JS.A. 27:25-1 ef seq.; see 27:25-2, which appears to vest title in New Jersey Transit.

“The STB replaced the Interstate Commerce Commission ["ICC"} by virtue of the 1CC Termination
Actof 1995, P.L. 104-88; 49 U .S.C. §10301. Sce Ridgefield Park v. N.Y., §. & W. Ry. Comp., 318 NJ. Super.
385 (App. Div. 1999).

*See §§ 9812 and 9808, infra (respectively).

N.JS.A. 48:12-125.1 et seq.

SN.J.S.A.54:29A-1 et seq. Administrative regulations are found in N.J.A.C. 18:23-1.1 et seq.

‘N.JS.A.54:29A-17.

"N.J.8.A.54:29A-7. See Consol. Rail Corp. v. Dir., Div. of Tax., 19 N.J. Tax 378 (App. Div. 2001)

'N.JS.AL54:29A-7 & -17.

"N.IS.A.54:29A-13 & -14.

YN.J.8.A. 54:29A-4. See Consol. Rail Caorp. v. Dir., Div. of Tax., supra.
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ConRail claims an exemption from Class II taxes and raijroad franchise taxes based upon 2
provision of the Federal law which created it.' In a reported decision, the Court held that the Federal
exemption statute did nor apply to New Jersey Class I railroad taxes assessed before the effective date
of the exemption statute (August 13, 1981) and imposed pursuant to statute.” The case did not discuss
whether ConRail is cxempt from railroad franchise taxes and imposed pursuant to different sections of
the statute® Accordingly, ConRail is exempt from railroad taxes imposed subsequent to 1981, but not prior
thereto.! New Jersey Transit, as a government agency, is tax exempt,

§9806. Conveyances from ConRail; ete. In order to insure a conveyance from a railroad, one should re-

quire:

1)

2)

3)

4

5)

6)

Recording of a certified copy of the deed {origmmally filed in the Secretary of State's
Office) pursuant to N.J.S.A. 46:16-4.3, with the County Clerk or Register, pursuant to
N.J.S.A. 46:16-4.2.

Proof that said deed includes the subject premises.

Approval by the Department of Transportation or the Board of Public Utilities pursuant
to N.J.S.A.48:2-1 erseq.’, or, in the alternative, proof that such approvalis not required.

Approval by the STB pursuant to 49 U.S.C. §81 et seq., or, in the alternative, proof that
such approval is not required.®

If STB approval is required, proof of compliance with the ninety (90} day notice
provisions of N.J.S.A. 48:12-125.1 ef seq. with respect to the State of New Jersey, the
County of _ , and the [municipality] of

Proof of payment of Raiiroad Property Taxes pursuant to N.J.S.A. 54:29A-7 et seq. and
Franchise Taxes pursnant to N.J.S.A. 54:29A-13 & -14.

Comments regarding above requirements:

No. {1): Self-cxplanatory.

45 U.S.C. §581(c)(5).

’N.J.S.A.54:29A-7. State of N.J. v. Consolidated Rail Corp., 690 F. Supp. 1061 (Sp. Ct. R.R.R.A. 1988).

WIBAL 547913 & -14.

‘See N.J. Transit Corp. v. Somerville, 273 N.J. Super. 171 (App. Div. 1994).

See N.J.S.A. 48:3-7; 48:12-23.1.

‘With respect to abandonments, see 49 U.S.C. §10903.
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No. (2): Since the Deeds do not have metes and bounds descriptions, the railroad’s property maps may
have to be consulted. Be wary of the exceptions and reservations contained in those deeds.’

Nos.(3)&(4): If approvals are not reguired, a letter or affidavit from the railroad is normally
sufficient. Otherwise, one may contact:

Chief, Bureau of Utilities, NJ. D.O.T.
1035 Parkway Avenue, P. O. Box 600
Trenton, NJ 08625

609-530-2000

No. (5): Self-explanatory.
No. (6) Information may be obtained by contacting:

New Jersey Department of the Treasury
Division of Taxation

Local Property & Public Utility Branch
50 Barrack Street, P.O. Box 269
Trenton, NJ 08695

Phone: (609) 292-6400

ConRail is Jocated at the following address:

Consolidated Rail Corporation
Real Estate Department

510 Thornall Street, Suite 390
Edison, New Jersey 08837
Phone: (732) 966-3000

§9807. Conveyances from the "New Corporations”. Conveyances from the new corporations (such as Erie-
Lackawanna, Inc.) created by the Consummation Orders should not involve railroad property per se, and
thus can be treated like any other conveyance by a corporation.?

§9808. Conveyances from the State. As noted previously, the State of New Jersey has acquired much land
formerly owned by ConRail.® A statute created the New Jersey Transit Corporation, which is given the
power to operate railroads.” Thercfore, in connection with a proposed conveyance by the State of New
Jersey, the New Jersey Department of Transportation, or the New Jersey Transit Corporation, proof
should be required that the conveyance is made in accordance with the statute or other applicable law .’ In

'Note that a statute purports to exempt railroads from subdivision requirements. N.J.S.A. 48:12-23.1,
See §11603, infra.

“See Chapter 45.

See §9803, supra.
NJS.A.L 27:25-1 et seq.
*See preceding Note.
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addition, proof of compliance with the items previously set forth should generally be requested (with the
exception of item no. 3).°

More information may be obtained by contacting:

New Jersey Transit

One Penn Plaza East

Newark, New Jersey 07105

Phone: (973) 491-7000

Attention: Real Estate Department

§9809. Conveyances from Other Entities. Conveyances from still-existing bankrupt railroads or other
railroad entities (which are not part of the ConRail system or which were formerly part of the ConRail
system ) must be handled on a case-by-case basis. Presumably most or all of the requirements set forth
above will be applicable.” A partial list of railroads currently operating outside the ConRail system
includes: N.Y., Susquehanna & Western; Rahway Valley; Staten Island R.R; N. J. Transit; N.1.D.O.T,;
AMTRAK; Black River & Western; N Y. & Greenwood Lake; Morristown & Erie; etc,

§9810. Judgments and Mortgages, Judgments against the raiiroads are usually disposed of by indemnity
agreement.” With respect to mortgages, the conveyances made pursuant to the Consummation Orders
were (supposedly) free and clear of liens.” In addition, most title companies have generally waived pre-
bankruptcy mortgages on properties conveyed to ConRail. Doubtful cases should be referred to the
appropriate underwriting authorities.

§9811. Quality of Title. As suggested previously, title to lands acquired by rail<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>