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Dear Ms. Brown: 

Petitioners Brookhaven Rail Terminal and Brookhaven Rail, LLC, by counsel, move the 
Surface Transportation Board for leave to file the attached "Corrected Version" of Brookhaven Rail 
Terminal and Brookhaven Rail, LLC - Petition for Declaratory Order in STB Finance Docket No. 
35819. The original document was filed in the referenced proceeding on April 28, 2014 (Document 
No. 235971 ). 

Below is a list of the additions, corrections and additional citations made to the original 
version of Brookhaven Rail Terminal and Brookhaven Rail, LLC - Petition for Declaratory Order 
that are now included in the Corrected Version: 

1. On page 2, at the end of footnote 1, sentence added: Oakland Transportation Holdings, LLC 
owns and controls Brookhaven Terminal Operations, LLC. 

2. On page 3, first paragraph, after the phrase "freight rail service over LIRR lines," citation 
added: New York & Atlantic Railway Company - Operation Exemption - The Long Island 
Rail Road Company, STB Finance Docket No. 33300 (STB served Jan. 10, 1997). 

3. On page 3, second paragraph, vice "prices on eastern Long Island for certain retail items such 
as 4X4 lumber products" and substituted therefore the phrase: "costs for Long Island 
businesses." 

4. On page 9, third paragraph, supra citation to page 2 changed to citation to page 3. 
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5. On page 25, first paragraph, supra citation to page 13 changed to citation to pages 14-15. 

6. On page 26, second paragraph, citation to "Id. at 21-22" changed to citation to "Town PI 
Mem. at 21-22." 

7. On page 26, second paragraph, supra citation to pages 22-23 changed to citation to pages 22-
24. 

8. On page 30, second paragraph, supra citation to pages 19-24 changed to citation to pages 19-
27. 

9. On page 30, second paragraph, infra citation to pages 30-31 changed to supra 2~-28. 

10. On page 35, second paragraph, supra citation to pages 21-23 changed to citation to pages 19-
22. 

11. On page 36, third paragraph, after the citation "See also Grafton & Upton, slip op. at p. 4; 
Boston & Maine, slip op. at p. 3[,]" citation and parenthetical added: Tex. Cent. Bus. Lines 
Corp. v. City of Midlothian, 669 F.3d 525 (5th Cir. Tex. 2012) (local regulation of grading 
incident to track construction preempted by federal law, even though major aspects of overall 
project not sufficiently mature to determine their preemption status). 

12. On page 37, and onto page 38, after the Green Mountain citation and parenthetical, citations 
and parentheticals added: accord Tex. Cent. Bus. Lines Corp., 669 F.3d at 533 (city's grading 
ordinance preempted because it would " ... directly affect where rail lines could be situated, 
as well as influence the distance between railroad tracks and the position of side-track 
equipment."); see U S Rail Corporation - Construction And Operation Exemption -
Brookhaven Rail Terminal, STB Finance Docket No. 35141, slip op. at 4, n.3 (STB served 
June 9, 2010) ("[r]ail construction activities includ[ing] certain preparatory construction 
work, such as grading in preparation for laying track[,]" requires Board's authorization (or an 
exemption) (and thus under Board jurisdiction)), citing Suffolk & Southern Rail Rd. - Lease 
And Operation Exemption - Sills Rd Realty, LLC, STB Finance Docket No. 35036, slip op. 
at 4 (STB served Aug. 27, 2008). 

13. On page 38, end of footnote 36, citation and parenthetical added: See Tex. Cent. Bus. Lines 
Corp., 669 F.3d at 533-36 (local grading ordinance preempted because it would control how 
railroad track embankments constructed and influence distance between railroad tracks and 
track-side equipment). 

A copy of this motion and the Correction Version has been served on those on the original 
service list. The additions and corrections address points that required additional information or 
correction in the interest of improved clarity, and the additional citations and parentheticals provide 
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additional information to the Board that will be of assistance to the Board's deliberations on the 
petition. As the additions, corrections and additional citations are not substantive, and replies are not 
due until May 19, 2014, the granting of the motion and filing of the Corrected Version will not 
prejudice those intending to file a reply. Accordingly, petitioners respectfully request that the 
motion for leave to file the Corrected Version be granted, and the Corrected Version be filed in the 
docket. 

Counsel for · · oners Brookhaven Rail Terminal 
and Brookhaven Rail, LLC 

cc: Original service list (with attachment) 
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CORRECTED VERSION 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35819 

BROOKHAVEN RAIL TERMINAL AND BROOKHAVEN RAIL, LLC
PETITION FOR DECLARATORY ORDER 

Brookhaven Rail Terminal ("BRT") and Brookhaven Rail, LLC, a Class III rail carrier 

("Brookhaven Rail")( collectively, "Petitioners"), petitio:µ the Surface Transportation Board 

("Board") pursuant to the Board's authority under 5 U.S.C. § 554(e), 49 U.S.C. § 721(a) and 49 

C.F .R § 1117 .1, to enter a declaratory order that: 

(1) Railroad track that BRT is constructing on property adjacent to BRT's existing rail 

facilities in the Town of Brookhaven, New York ("Town"), constitutes a "spur, industrial, team, 

switching, or side track" within the scope of 49 U.S.C. § 10906, and is under the exclusive 

jurisdiction of the Board; 

(2) BRT's construction of said track and Brookhaven Rail's transportation operations 

thereon are exempt from the Board's licensing and economic regulation, either as a spur or as an 

ancillary expansion of BRT's existing rail transportation facilities, and are not subject to 

environmental review by the Board under the National Environmental Policy Act ("NEPA"); and 

(3) Petitioners' construction of and operations on said track are under the exclusive 

jurisdiction of the Board, and regulation by the Town, and that of other state and local bodies, of 

BRT's construction of said rail track, and Brookhaven Rail's operation thereon, including but not 

limited to a stop work order and other efforts to regulate, limit or prohibit site grading required 

for rail track construction, are preempted by federal law and the Board's exclusive jurisdiction. 

1 
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CORRECTED VERSION 

Petitioners request the Board's expedited consideration of and decision on this Petition. 

The matters raised herein are directly relevant to litigation between Petitioners and the Town 

pending in the United States District Court for the Eastern District ofNew York, and the Board's 

expedited decision would facilitate resolution of that matter. As discussed infra 13-14, both 

parties have agreed in that litigation to each request the Board's expedited determination of the 

issues raised herein, and to pursue and cooperate with such steps necessary for expedited 

consideration as the Board may require to obtain the earliest possible Board decision on the 

Petition. 

I. PRELIMINARY STATEMENT 

BRT is a railroad transloading facility located in Yaphank, Long Island, New York. 

Brookhaven Rail provides rail carrier and transloading services at BRT, principally switching 

activities and the marshalling and receipt of freight rolling stock at BRT for transportation over 

the rail lines of the Long Island Railroad ("LIRR"). 1 Freight rail services are provided to BR T 

and Brookhaven Rail over LIRR lines by the New York & Atlantic Railway Company 

("NY &A"), a Class III rail carrier, which interchanges with Brookhaven Rail upon arrival of the 

switch lead at BRT. 

In the Board's decision in U S Rail Corporation-Construction And Operation 

Exemption-Brookhaven Rail Terminal, the Board exempted Petitioner's construction and 

1 Oakland Transportation Holdings LLC owns all of the equity interests in Brookhaven 
Rail (formerly known as US Rail New York, LLC), pursuant to a control exemption approved by 
the Board in Nevada 5, Inc. and Oakland Transportation Holdings LLC-Control Exemption
GTR Leasing LLC and US Rail Holdings LLC, STB Finance Docket No. 35635 (STB served 
June 15, 2012). See also, Gabriel D. Hall - Corporate Family Transaction Exemption - US 
Rail New York, LLC and US Rail Corporation, STB Finance Docket No. 35458 (STB served 
Jan. 7, 2011). BRT is the trade name for Brookhaven Terminal Operations, LLC. Oakland 
Transportation Holdings, LLC owns and controls Brookhaven Terminal Operations, LLC. 

2 
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CORRECTED VERSION 

operation of rail lines and related rail facilities from the prior approval requirements of 49 U.S.C. 

§ 10901, subject to specified environmental mitigation requirements. STB Finance Docket No. 

35141, slip op. at 8 (STB served Sept. 9, 2010)("2010 Decision"). BRT commenced rail and 

terminal operations on September 2, 2011. Because the NY &A, under a contract with the LIRR, 

holds the exclusive franchise to provide freight rail service over LIRR lines, New York & 

Atlantic Railway Company - Operation Exemption - The Long Island Rail Road Company, STB 

Finance Docket No. 33300 (STB served Jan. 10, 1997), Brookhaven Rail's rail carrier operations 

are limited to BRT's transloading and terminal operations; Brookhaven Rail does not (and 

cannot) provide short or long-haul service over LIRR lines. 

BRT has had a profoundly beneficial impact on consumers, markets and transportation on 

Long Island, reducing the delivered cost of commodities such as lumber and flour, and reducing 

truck traffic in the congested New York metropolitan area. BR T currently serves eleven major 

customers, the largest of which is The Home Depot, and in 2014 has been averaging 130 rail cars 

per month. For example, in 2014 BRT has been handling more than 100 total loads (train cars, 

some inbound trucking, transfer, warehousing and then outbound short haul truck) for The Home 

Depot per week, directly contributing to a marked decrease in costs for Long Island businesses. 

In like manner, a number of large scale commercial bakeries have begun to obtain IB flour via 

rail and BRT, reducing their transportation costs, permitting them to purchase materials from a 

wider range of suppliers, and shifting that traffic, previously delivered entirely by truck, to rail. 

In fact, recently, BRT transloaded approximately 9 million pounds of flour in a month, its 

highest month to date. 

BRT also recently added Culpeper Wood Products as a customer, which has already 

shipping more than 1,000 tons of wood products from Fredericksburg, Va. to BRT. This traffic 

3 
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previously moved from Virginia to Nassau and Suffolk counties entirely via truck; thus, at a 

conversion rate of 5 trucks to 1 rail car, more than 50 truck trips have been diverted from the 

New York metropolitan area road system (and the heavily congested Long Island Expressway 

specifically) to rail by this customer alone. For all commodities, BRT estimates that it has 

handled via rail more than the equivalent of 7,500 trucks since 2012. 

Thus, many of the very benefits identified by the Board in its 2010 Decision, such as 

reduction of shipper reliance on truck transportation and alleviation of highway congestion in the 

New York City metropolitan area, 2010 Decision, slip op. at 4, have been realized. Indeed, 

BRT's impact on the community has been so positive that the New York State Department of 

Transportation ("NYSDOT") has awarded BRT a $2.5 million grant award to help BRT's 

expansion. 

BRT's existing rail line and facilities occupy essentially BRT's entire original 28-acre 

site, which is referred to in this Petition and identified on the site map at Exhibit 1 as "Parcel 

A."2 Because the success of BR T's operations have brought it close to capacity, infra 10, BRT 

has undertaken to construct an additional spur track on properties immediately adjacent to its 

existing facility and rail line on Parcel A, properties referred to in this Petition and in Exhibit 1 

as "Parcel B" (19.3 acres) and "Parcel C" (73.7 acres).3 The Parcel B and C expansion will be 

supported in part by the NYSDOT grant, which constitutes approximately 52% of the projected 

cost of BR T's next phase of track construction, as part of the planned expansion on those parcels. 

The spur line will support rail transloading and terminal facilities that are planned for Parcels B 

2 Exhibit 1 is entitled Brookhaven Rail Terminal, Lot Band C Base Plan, dated January 
15, 2014, prepared by AECOM. It is referred to herein as either Exhibit 1, or the "BRT Site 
Plan." 

3 Presciently, the Board anticipated more than three years ago in its 2010 Decision that 
BRT's rail operations and facilities would occupy the entire 28-acre site, id., slip op. at 5, n.5. 

4 
4844-4635-2154.1 



CORRECTED VERSION 

and C. Brookhaven Rail will provide rail carrier service over the spur line, in conjunction with, 

and as an extension of, its existing service on Parcel A. 

Notwithstanding BRT's many benefits to Long Island consumers, retailers and 

wholesalers, the financial support of the NYSDOT, and the clear need for expanded rail terminal 

service on Long Island, the Town has undertaken actions to resist and thwart BRT's construction 

of the spur and expansion. These actions include issuing a stop work order in March 2014 

directed at Petitioners' work on Parcels Band C (ostensibly limited to non-railroad activities but 

directly impacting rail construction), and recently seeking injunctive relief in the United States 

District Court for the Eastern District of New York to halt grading and rail track construction on 

Parcels B and C.4 The Town also filed a motion with the Board seeking to reopen the 2010 

Decision, in which the Town questioned whether the rail track under construction constitutes a 

spur within the meaning of Section 10906, and seeking to have the Board undertake 

environmental regulation of the track construction and operations. 5 

4 As discussed infra 12, the Town initially brought an action in New York state court that 
Petitioners, pursuant to a stipulation with the Town on April 9, 2014, removed to the United 
States District Court in the Eastern District of New York, Case No. 2:14-cv-02286-LDW-AKT. 
Under the terms of the stipulation, the Town agreed to suspend the stop work order that 
Petitioners challenged, and Petitioners agreed they would file a petition at the Board addressing 
the instant issues, infra 13-14. Thereafter, on April 23, 2014, Petitioners were advised by 
counsel for the Town that the Town objected to BRT's AECOM Rail Subgrade Preparation Plan 
for the spur track and intended to file a motion for a temporary restraining order and preliminary 
injunction seeking to halt grading for the rail track. 

The AECOM Rail Subgrade Preparation Plan, dated April 1, 2014, provided at Exhibit 2, 
was drawn from Exhibit 1, which was prepared by AECOM on January 15, 2014, then revised 
on April 1, 2014, and further revised April 16, 2014. Exhibit 2 is the April 16th revised version. 
It will be referred to herein as Exhibit 2 or the "AECOM Rail Subgrade Plan." 

5 STB Finance Docket No. 35141, Motion To Reopen (filed March 14, 2014). On April 
3, 2014, Petitioners timely replied to the Town's motion, asking the Board to dismiss the motion 
as the Town had not met the standard to reopen, and showing they were not in violation of the 
2010 Settlement as the Town alleged. Petitioners also indicated in their reply that they intended 
to initiate a separate proceeding requesting the Board enter a declaratory order that the Town's 

5 
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Accordingly, Petitioners seek a declaratory order from the Board to establish that BRT's 

rail track under construction on Parcels B and C is a spur and within the exclusive jurisdiction of 

the Board, and that construction of and rail operations on the spur track are exempt from the 

Board's licensing and economic regulation and Board environmental review under NEPA. 

Additionally, in view of the Town's renewed assertion of regulatory authority over rail track 

construction and operations, Petitioners seek a declaratory order that, irrespective of whether the 

rail track is or is not a spur, state, Town and other local regulation of Petitioners' construction of 

and rail transportation operations on the new rail track is preempted by federal law and this 

Board's exclusive jurisdiction. 

II. FACTUAL BACKGROUND 

A. History Of The Brookhaven Rail Terminal 

For contextual purposes, a background of Petitioners, their rail operations, the history of 

the development of BRT and recent events is provided below. The parties are introduced below, 

in the chronological order in which each became involved. 

1. Sills Road Realty LLC And The Rail Transloading Facility 

Sills Road Realty LLC ("Sills Road") is a New York limited liability company, 

comprised of five equal members, including Suffolk & Southern Rail Road LLC ("Suffolk & 

Southern"). 6 Sills Road was formed in 2006 by a producer and users of crushed stone to develop 

a rail transloading facility on Long Island that would economically meet the needs of its 

members for the transportation of stone and other construction materials, as well as to serve the 

regulation of rail construction and operations on Parcels B and C is preempted by federal law. 
The Board has not yet ruled on that motion. 

6 Suffolk & Southern was initially formed to become the common rail carrier for the rail 
transloading facility, but never obtained such status. 

6 
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broader Long Island market for such products. To provide adequate facilities for these activities, 

in May 2007, Sills Road purchased the 28-acre tract of land in Yaphank, New York, to build 

BRT, now known as "Parcel A." 

In 2007, Sills Road and U S Rail Corporation ("US Rail"), a Class III railroad, entered 

into a thirty-year lease and operating agreement. Under the agreement, US Rail leased the 28-

acre Parcel A property from Sills Road to construct and operate BR T on Parcel A. 

For the construction of BRT, US Rail hired Adjo Contracting Corporation ("Adjo"), a 

New York corporation, to serve as the general contractor to grade and excavate the Parcel A site. 

Watral Brothers, Inc. ("Watral") and Pratt Brothers, Inc. ("Pratt") are both New York 

corporations that subcontracted with Adjo to perform related construction activities at the 

Parcel A site. 

2. First Federal Lawsuit And Settlement 

In October 2007, the Town issued Appearance Tickets to Sills Road, Suffolk & Southern, 

Adjo, Watral, and Pratt for alleged violations of the Town's zoning ordinances. In November 

2007, Sills Road, Suffolk & Southern, US Rail, Adjo, Watral and Pratt (collectively, "BRT 

Litigants") filed a lawsuit against the Town, Case No. 2:07-cv-04584-TCP-ETB, in the United 

States District Court for the Eastern District of New York (the "First Federal Lawsuit") to enjoin 

the Town's actions and to obtain damages. On June 30, 2009, U.S. District Court Judge Thomas 

C. Platt entered an Order denying the BRT Litigants' motion for preliminary injunction. Federal 

Lawsuit, Dkt. 31, Order. 

The parties subsequently settled the First Federal Lawsuit, and on April 22, 2010, Judge 

Platt entered an Order that contained the terms of a stipulated settlement agreement between the 

7 
4844-4635-2154.1 



CORRECTED VERSION 

Town and the Original BRT Litigants ("2010 Stipulation of Settlement"). 7 The 2010 Stipulation 

of Settlement restricts the definition of the "Project" to Parcel A alone (the only parcel at issue in 

that proceeding), defining it as "the construction and operation of a rail terminal located on Sills 

Road in Yaphank, New York ... on a 28 acre property owned by [Sills Road]." Id. The 2010 

Stipulation of Settlement contains a series of requirements that the parties agreed to abide by 

with respect to the Project. Id., p. 1. 

The parties agreed that the Project would be constructed consistent with the site plan 

attached thereto (the "Reference Site Plan"). The parties further agreed that the Project would be 

constructed pursuant to the "Applicable Standards" defined as: "(i) those provisions of the Town 

Code of the Town of Brookhaven and the Code of Suffolk County set forth in the Reference Site 

Plan and (ii) all applicable federal standards." 2010 Stipulation of Settlement, ,-i 2. The 2010 

Stipulation of Settlement further provides: "No additional approval of the Town or any agency or 

department thereof shall be required to construct or operate the Project as contemplated by the 

Reference Site Plan unless, as set forth in paragraph [11]8 below, the Project is found not to be 

subject to STB jurisdiction." Id. Of course, the Board found the Project subject to STB 

jurisdiction later in 2010, and specifically incorporated the 2010 Stipulation of Settlement, 2010 

Decision. 

The 2010 Stipulation of Settlement required the BRT Litigants, excluding US Rail, to 

collectively pay the Town $1 million, payable in installments, for public improvements. Id. at ,-i 

7 US Rail filed the 2010 Stipulation of Settlement with the Board on April 26, 2010, 2010 
Decision, slip op. at 2. 

8 The 2010 Stipulation of Settlement contains a typographical error in that it improperly 
cites to "paragraph 1 O" (which relates to the delivery of "covenants and restrictions with respect 
to the setbacks and vegetation requirements reflected in the Reference Site Plan ... ") instead of 
paragraph 11 (which relates to STB jurisdiction). 2010 Stipulation of Settlement, ,-i 2. 

8 
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4. To date, the Town has already received more than $450,000 from the BRT Litigants. The 

Town, for its part, was required, inter alia, to dismiss all outstanding Appearance Tickets with 

prejudice and withdraw all stop work orders, which it did. Id. at if 8. 

3. BRT Obtained STB Exemption 

While the First Federal Lawsuit was pending, on August 7, 2008, US Rail filed a petition 

with the Board under 49 U.S.C. § 10502 for exemption from the provisions of 49 U.S.C. § 10901 

to construct and operate BRT on Parcel A. See, 2010 Decision. On September 7, 2010, after 

completing a Draft Environmental Assessment ("Draft EA"), receiving comments from 

numerous public officials, issuing a Final Environmental Assessment ("Final EA") and 

incorporating the 2010 Stipulation of Settlement into its Order, the Board granted US Rail's 

petition for exemption from the provisions of 49 U.S.C. § 10901, authorizing the construction 

and operation of BRT on Parcel A. Id. 9 

B. Current Operations And Planned Expansion Of BRT 

Since September 2011, BRT has operated as a railroad facility. 10 Brookhaven Rail and 

BRT's current major rail customers include The Home Depot, Safety Kleen, Wenner Bread, one 

of the largest bakeries on Long Island, and Renewable Energy Group, Inc., a leading North 

American biodiesel producer and distributor. As explained supra 3, because the NY &A holds 

the exclusive franchise from the LIRR to provide freight rail service over LIRR lines, 

9 The Final EA notes that the U.S. Environmental Protection Agency concurred with the 
finding of the Board's Section of Environmental Analysis that there would be no significant 
environmental impacts from the project. 

10 Brookhaven Rail, a lessee on Parcels A, B, and C, quotes, invoices and bills shippers, 
subject to Brookhaven Rail Terms & Conditions and Tariff, which are posted on BRT's webpage 
(BHR Tariff 9200 and BHR Rules of Service). BRT is marketed by Brookhaven Rail 
exclusively; and Brookhaven Rail exclusively provides the transloading services to shippers. 
Line haul services is provided by the NY &A over LIRR tracks. 

9 
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Brookhaven Rail conducts rail carrier operations only on BRT tracks, and line haul services are 

provided exclusively by NY &A. 11 

Due to the strong growth in traffic, BRT's track and facilities on Parcel A are near 

capacity. Referring to Exhibit 1, the three (3) main spur tracks branching immediately from the 

LIRR (referred to as BRT Tracks 1, 2 and 3, Track 1 the closest to the LIRR and Parcel B), are 

the arrival, departure and runner tracks. Track 1 is the arrival track, Track 2 is the departure 

track and Track 3 is the runner track (used for NY &A to bring their engines back through to 

couple the engines on Track 2, preform brake tests as required by Federal Railroad 

Administration rules, and then depart on the westbound trip back to NY &A's yard at Fresh Pond, 

New York). These tracks are at taxed at near full capacity handling BRT's current traffic. 

The other four (4) tracks (each approximately 1100 track feet) are stub end tracks, and 

run almost parallel to the LIRR/NY &A main line track, Exhibit 1. The tracks are identified 4 

through 7, in order running from south to north. Track 4 is used for unloading of flour cars and 

for storage of the next flour cars to be unloaded. Track 5 is used for overflow storage of cars 

going to other BRT customers. Track 6 is used for bio-diesel and houses the portable steaming 

unit for heating the bio-diesel, and used for additional flour deliveries when needed. Track 7 is 

the miscellaneous track used to service traffic for Safety Kleen, 84 Lumber, Triangle Building 

Products, Eastern Wholesale Fence, and Culpeper Wood. These tracks are also at close to full 

capacity handling BRT's current traffic. 

The track branching from Track 3 is the transload track that goes through The Home 

Depot warehouse building. There is also a short stub track, originally designed to house the 

locomotive power, but as a result of high demand for track space, this track is now being used to 

4844-4635-2154.1 
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unload The Home Depot wood products that do not require indoor storage. Thus, to handle a 

major new customer would require additional track capacity, and if warehouse or storage 

capacity were required, construction of additional warehouse or storage capacity. 

Anticipating strong traffic growth, in 2011 and 2012, Petitioners gained the right to 

control additional property immediately adjacent to the rail terminal, Parcel B, and then BRT 

purchased Parcel C. Also, BRT also obtained and holds a permanent easement on Parcel B for 

the property on which rail track will be laid on that parcel. On June 29, 2012, BRT sent the 

Town notice that it would commence construction of the additional tracks extending from Parcel 

A to Parcels B and C. (June 29, 2012 Letter from J. Pratt to M. Miner.) The notice provided: 

"Since the expansion is clearly ancillary to the operation of the line of rail authorized by the 

[STB], the construction, and operation, qualifies under 49 USC 10906 as excepted from the need 

for further authorization."12 

On Parcels B and C, Brookhaven Rail is working to lay the spur track (and prepare 

related construction areas) to support transloading and terminal facilities to be constructed either 

for its own use or that of rail customers. As can be seen on Exhibit 1, Parcel B and Parcel C 

adjoin Parcel A and the existing BRT rail terminal, Exhibit 1, and the spur track BRT is 

constructing on Parcels B and C will extend from the existing BR T spur track and rail yard on 

Parcel A, and utilize the same main line switch and interchange with the NY &A and the LIRR. 13 

12 By letter dated July 3, 2012, Matthew Miner, the Town's Chief of Operations, 
responded to BRT's notice. (July 3, 2012 Letter from M. Miner to J. Pratt). Mr. Miner 
acknowledged that the construction on Parcels Band C is not subject to state and local regulation 
and is pre-empted by federal law: "As long as the work relates to the construction and operation 
of the rail line, it would appear that Brookhaven's authority is limited as its Town Code and New 
York State law would be superseded by Federal law." Id. 

13 In various filings, the Town has alleged that construction of the spur is a pretext for 
BRT to engage in "sand-mining" on Parcels Band C. Contrary to the Town's allegations, BRT 

11 
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The spur will encircle Parcels B and C, essentially forming a racetrack configuration around the 

parcels. 14 In the 2014 Stipulation, Petitioners and the Town agreed that the track would have a 

set-back of 100 feet and that sand removal, excavation, and grading on the track foot-print area 

that is incidental to the construction of the spur on Parcels B and C could continue pending 

submission and resolution of this Petition. 15 As with Parcel A, rail operations of the spur on 

Parcels B and C will be controlled and operated by Brookhaven Rail as part of the same railroad 

transload facility, BRT. 

C. The Town's Lawsuit, "Stop Work" Order, And Second Federal Lawsuit 

On March 11, 2014, almost two years after Petitioners gave notice of their plan to 

construct and operate a spur line on Parcels B and C, the Town filed suit against Petitioners in 

the Supreme Court of the State of New York, County of Suffolk, alleging that Petitioners 

violated certain state and local ordinances, and breached the 2010 Stipulation of Settlement, and 

seeking declaratory, injunctive and monetary relief. The Town also served BRT with a "stop 

work" order dated March 12, 2014, which, on its face, only applies to Parcel B. (March 12, 2014 

Stop Work Order, Exhibit 4.) The stop work order provides: "Please be advised that you are 

directed to stop work [including, but not limited to, construction, cutting and removing trees, 

is grading the rail right of way in accord with the AECOM Rail Subgrade Plan, Exhibit 2, a plan 
developed by AECOM, a national, well-established engineering firm with considerable rail 
experience. BR T is grading, and intends to grade, to construct the spur consistent with the 
AECOM Rail Subgrade Plan, which establishes target site elevations realistic for expected needs, 
rail and rail transportation-related operational requirements and safety. Also contrary to other 
Town claims, BRT has not laid track directly under the Long Island Power Authority ("LIPA") 
power lines without proper authorization. BRT purchased two permanent easements from LIPA 
that expressly authorize BRT to construct rail and truck access infrastructure between Parcels A 
andB. 

14 Exhibits 1 and 2. 

15 See Stipulation, infra Exhibit 5, and discussion infra 13-14. 
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excavating and removing excavated materials] regarding any matter not pertaining to railroad 

construction." Id. 16 

On April 9, 2014, Petitioners and other parties filed a Notice of Removal with the United 

States District Court for the Eastern District of New York, removing the Town's state court 

lawsuit to federal court ("Second Federal Lawsuit"). Petitioners attached to the Notice of 

Removal a stipulation among the parties, including the Town, dated April 9, 2014. 17 Among the 

terms in the 2014 Stipulation are: (1) the Town consented to removal of the Town's state court 

lawsuit to federal court, discontinuance of the state court proceeding, and agreed not to seek a 

remand to state court (while preserving the Town's objections to various preemption claims); 

and (2) the Town agreed to not enforce the stop work order to the extent the stop work order 

concerned "excavation of sand, removal of fill, and grading which is incidental to the 

construction of additional railway track upon Parcels B and C (the "Track Construction") as are 

depicted on a Site Plan to be negotiated and agreed upon between the parties within ten (10) 

business days (the "Town Consent")." 2014 Stipulation, at iii! 2, 7. 

As part of the 2014 Stipulation, Petitioners agreed to file a petition for declaratory order 

with the Board addressing the instant issues and requesting expedited Board consideration, and 

the parties agreed to cooperate in an expedited Board consideration. Id. at if 6. Expedited 

consideration was also an element of the Town Consent to its partial non-enforcement of the stop 

16 While on its face the stop work order is limited to matters "not pertaining to railroad 
construction[,]" in fact, the Town has insisted that the stop work order does apply to all rail track 
construction and related excavation and site work on Parcels Band C. See discussion infra 36-
39. 

17 The stipulation was initially part of the state court lawsuit, and then filed in the Second 
Federal Lawsuit with the removal. It is provided at Exhibit 5, and referred to herein as the 2014 
Stipulation. 
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work order, as the Town insisted that the Town Consent would last only for the period of the 

earlier of the expiration of 60 days from April 9, 2014, or a Board decision on the instant 

petition for declaratory order. Id. at if 7. Thus, absent a Board decision by June 9 (or some other 

action), the Town contends enforcement of its stop work order to stop construction ofBRT's rail 

track on Parcels B and C is appropriate. 

Petitioners provided the Town with the April 1, 2014 version of the AECOM Rail 

Subgrading Plan at Exhibit 2 on April 2, 2014, a week before the 2014 Stipulation was entered. 

Petitioners' engineers met on April 15, 2014 with third-party engineers hired by the Town's 

litigation counsel in the Second Federal Lawsuit as part of the negotiations specifically provided 

for in paragraph 7 of the 2014 Stipulation to determine the width of the grading for the rail track. 

Subsequent to those discussions, on April 16, 20124, Petitioners' engineers provided the Town 

with a revised version of the AECOM Rail Subgrading Plan. 

Rather than negotiate in good faith, as anticipated by the 2014 Stipulation, the Town 

waited until April 23, 2014, the last day of the ten (10) business day negotiation period, and 

rejected outright all submitted versions of the AECOM Rail Subgrading Plan without 

explanation or detail as to the issues to which the Town objected. 18 As a result, the Town 

Consent in the Stipulation has been terminated, thereby re-imposing the stop work order as to rail 

track construction. Additionally, on April 25, 2014, the Town filed a motion for a temporary 

18 Nor did the Town explain why, having had the AECOM Rail Subgrading Plan since 
April 2, it did not raise its objections prior to entering into the 2014 Stipulation on April 9, 2014. 
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restraining order and preliminary injunction in federal court seeking to halt construction of the 

rail track. 19 

III. DISCUSSION 

A. The Railroad Track BRT Is Constructing On Parcels B And C, Adjacent To 
BRT's Existing Rail Facilities, Constitutes A Spur Track Within The 
Meaning Of 49 U.S.C. § 10906 

1. The Railroad Track BRT Is Constructing On Parcels B And C 
Constitutes A Spur Track Within The Meaning Of 49 U.S.C. § 10906 

a. Spur Defined - Fact-Specific Test Based On Three Factors 

As Section 102 of the Interstate Commerce Commission Termination Act ("ICCT A"), 

Pub. L. 104-88, 109 Stat. 803 (adding, in relevant part, 49 U.S.C. § 10906, 109 Stat. at 827-28), 

and other sections of 49 U.S.C. do not define the term "spur track" (nor, for that matter, other 

terms relevant here such as "line of railroad," "rail line extension" or "additional railroad line"), 

the Board (and its predecessor, the Interstate Commerce Commission ("1.C.C.")) and federal 

courts have developed over the decades a case-by-case, fact-specific approach to determining 

whether an extension of rail track constitutes a spur (versus a "line of railroad" or "additional 

railroad line"). The New York Economic Development Corporation - Petition for Declaratory 

Order, STB Finance Docket No. 34429, slip op. at p. 6 (STB served July 15, 

2004)("NYCEDC")(" ... there is no single test for determining whether a particular track 

segment is a 'line of railroad' or is instead simply a spur. Rather, the [Board] and the courts 

have adopted a case-by-case, fact-specific approach to make this determination."), citing 

Chicago and North Western Transportation Company - Abandonment Exemption - In McHenry 

19 The Town filed an Order To Show Cause For Preliminary Injunction And Temporary 
Restraining Order in the Second Federal Lawsuit, and noticed the motion for argument before 
the Court for April 28, 2014. 
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County, IL, 3 I.C.C.2d 366, 367 (1987), rev 'd on other grounds sub nom. Illinois Commerce 

Comm 'n v. ICC; 879 F.2d 917 (D.C. Cir 1989).20 

Thus, whether a track constitutes a spur turns on three factors developed by the courts 

and the Board: the "intended use" of the track, the track's physical characteristics, and the 

"purpose and effect" of the track. See Texas & Pacific Ry. Co. v. Gulf, Colorado & Santa Fe Ry. 

Co., 270 U.S. 266, 278 (1926)("Texas & Pacific"); Nicholson v. Interstate Commerce Com., 711 

F.2d 364, 367-68 (D.C. Cir. 1983)(focus on track and physical characteristics, not label or cost of 

track), cert. denied 464 U.S. 1056 (1984); New Orleans Terminal Co. v. Spencer, 366 F.2d 160, 

165-66 (5th Cir. 1966), cert. denied, 386 U.S. 942, 17 L. Ed. 2d 873, 87 S. Ct. 974 (1967); 
i 

Indiana Rail Road Company-Petition/or Declaratory Order, STB Finance Docket No. 35181, 

slip op. at p. 2 (STB served April 15, 2009)("Indiana Rail Road")("The determination of whether 

a particular track segment is a 'railroad line' requiring Board authorization under 49 U.S.C. § 

10901(a) or an exempt spur turns on the intended use of the track segment."), citing Nicholson, 

711 F.2d at 368; NYCEDC, slip op. at pp. 5-7; see also United Transp. Union-Illinois Legislative 

Bd v. S.TB., 169 F.3d 474, 477-78 (7th Cir. 1999); Hughes v. Consol-Penn Coal Company, 945 

F.2d 594, 612-13 (3rd Cir. 1991). 

As to the "intended use" test, the Board and federal courts hold that a spur is used for the 

" ... loading, reloading, storing, and switching of cars incidental to the receipt of shipments by 

the carrier or their delivery to the consignee." Nicholson, 711 F.2d at n.11, quoting New Orleans 

Terminal Co., 366 F.2d at 165-66; see also, Marion & E.R.R. Co. v. Missouri Pac. R.R. Co., 318 

Ill. 436, 443 (Ill. 1925)("Marion"); NYCEDC, slip op. at p. 6. In Nicholson, the D.C. Circuit saw 

20 The distinction is of import here, of course, because a spur track is exempt from Board 
economic and environmental regulation, 49 U.S.C. § 10906, see infra 27, while a "line of 
railroad" or "additional railroad line" would be subject to Board regulation. 
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the "intended use" of a spur as flowing from the distinction between, on the one hand, " ... lines 

designed and used for continuous transportation service by through, full trains between different 

points of shipment or travel. .. " (subject to Board regulation under 49 U.S.C. § 10901(a)), and 

on the other hand, " ... all that mass of 'tracks' (as distinguished from 'lines') naturally and 

necessarily designed and used for loading, unloading, switching, and other purposes connected 

with and incidental to, but not actually and directly used for, such transportation service ... " 

(exempt from Board regulation). 711 F.2d at 367-368, quoting Detroit & M Ry. v. Boyne City, 

G. & A.R.R., 286 F. 540, 546 (E.D. Mich. 1923); see also NYCEDC, slip op. at 6 (determining 

that the track was a spur because its intended use was to switch and shuttle cars for pickup and 

delivery, and for the breaking up and reassembling of trains). 

As to the test of the "physical characteristics" of a spur, the Board examines: (1) the 

length of the track; (2) how many shippers the track will serve; (3) if the track will be stub

ended; (4) whether the shipper is located at the end of the track (indicating that the purpose of the 

track is to reach that shipper's facility rather than a broader market); (5) whether there is 

regularly scheduled service or not; and (6) who owns and maintains the track. NYCEDC, slip op. 

at pp. 6-7 (determining that the track was a spur because the track would be 1.3 miles long, 

would be built predominantly for the purpose of serving one-shipper located at the end of the 

track, would be stub-ended, would not invade new territory or the territory of another railroad 

carrier, service would be provided on an as-needed basis, and the shipper would own and 

maintain the track). 

Turning finally to the "purpose and effect" test, the United States Supreme Court has 

found the "purpose and effect" of a spur is " ... to improve the facilities required by shippers 

already served by the carrier or to supply the facilities to others, who being within the same 
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territory and similarly situated are entitled to like service from the carrier." Texas & Pacific, 

270 U.S. at 278; see also Pennsylvania Railroad Co. v. Reading Co., 132 F.Supp. 616 (D. Pa. 

1955)(holding track to be a spur because it improved facilities required by shippers already 

served by carrier; track did not invade territory of another carrier), aff'd 226 F.2d 958 (3d Cir. 

1955); Indiana Rail Road, slip op. at p. 2 (holding track was a spur because it improved facilities 

required by existing customer, would not invade territory of another carrier, and carrier had 

historically served the area the track would occupy). By contrast, a railroad line's "purpose and 

effect" is to extend the carrier's line into new territory the carrier did not previously serve, or to 

invade a territory served by another carrier. Texas & Pacific, 270 U.S. at 278; see also 

NYCEDC, slip op. at pp. 5-6.21 

21 The Board and federal courts have also held that a spur's "purpose and effect" is to 
increase carrier capacity, provide expanded services to existing customers, and make services 
more efficient, while a railroad line enables a carrier to serve new industries and customers or to 
penetrate and invade a new market. Compare City of Stafford v. Southern Pacific Transportation 
Company, STB Finance Docket No. 32395 (ICC served Nov. 8, 1994), aff'd sub nom. City of 
Stafford v. IC. C., 69 F.3d 535 (5th Cir. 1995)(track held to be spur although 12.9 miles long, as it 
would improve carrier's operating efficiency and capacity, and no new territory or shippers 
served by track); Hughes v. Consol-Penn Coal Company, 945 F.2d 594 (3rd Cir. 1991)(holding 
track to be spur despite 14.5 miles long, because local, wholly intra-state, functioned to unload 
and transfer shipments, and only one carrier used track); Missouri Pacific Railroad Co. & 
Southern Pacific Transportation Co. - Construction & Operation Exemption - Avondale, LA, 
STB Finance Docket No. 33123 (STB served July 11, 1997)(deciding tracks were spurs because 
would not invade new territory and would result in increase in the carrier efficiency), with 
Colorado & Wyoming Railway Co. v. Colorado & Southern Railway Co., 469 F.2d 483, 486 
(10th Cir. 1972)(affirming track was a railroad line because built through new territory to serve 
new customer); Union P. R. Co. v. Denver & R. G. W. R. Co., 198 F.2d 854 (10th Cir. 
1952)(track a railroad line because invaded new territory not previously or presently served by 
carrier); Marion, 318 Ill. at 443-44 (holding new track a railroad line because track would afford 
rail service in direct competition with another carrier in area). 
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b. BRT's Railroad Track On Parcels B And C Is Patently A Spur 
Track Under Section 10906, And Not A Line of Railroad 

Petitioners' rail track construction and planned operations on Parcels B and C readily 

meet each of the three factors of the test for a spur track; thus, no matter what the approach, the 

rail track will be a spur track under 49 U.S.C. § 10906, and not a line of railroad. First, as 

explained above, Brookhaven Rail's Class III rail carrier operations are limited to serving BRT, 

because NY &A holds the exclusive franchise to provide line-haul freight rail service over LIRR 

lines, Exhibit 3. Thus, Brookhaven Rail cannot currently provide short or long-haul rail common 

carrier services over LIRR lines, but rather is limited to interlining with the NY &A (and NY &A 

has no incentive to change that situation). Consequently, by virtue of the LIRR-NY &A contract, 

Brookhaven Rail's operations are, and absent a change in the LIRR-NY &A contract, will be, 

solely those of a terminal operator at BR T, limited to the loading, reloading, storing, and 

switching of train cars incidental to the receipt and delivery of shipments, using additional spur 

tracks to those already on Parcel A. 

Limited as they are to services at BRT, Petitioners' "intended use" for the new track is, 

by definition, restricted to loading, reloading, storing, and switching of cars incidental to the 

receipt and delivery of customers shipments - uses that squarely - if not classically - fit within 

the "intended use" factor of a spur. E.g., Nicholson; NYCEDC. Indeed, it is ha.id to see how the 

new track could be anything but a spur. 

Second, the physical characteristics of the new track are squarely consistent with those of 

a spur, and not a "rail line extension" or an "additional railroad line." The length of the track 

(approximately 12,500 feet) is far shorter than comparable tracks found to be spurs, the track 

will be a stub-ended loop, with the transloading and terminal facilities located along the stub end 

of the track, the service on the track will be limited to those transloading and terminal services, 
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and the track will be owned by the owners and operators of the transloading and terminal 

facilities - BRT and Brookhaven Rail. E.g., City of Stafford v. lC.C. (12.9 mile track held to be 

spur); Hughes v. Consol-Penn Coal Company (14.5 mile track held to be spur); NYCEDC 

(multiple factors supporting spur conclusion). 

Third, BR T's new track also squarely accords with the "purpose and effect" of a spur, as 

the new track will expand, improve, and increase the capacity of Petitioners' Board-authorized 

existing Parcel A spur and spur/branch tracks, and transloading and terminal facilities and 

services, thereby improving those service to BRT's current customers, and similarly situated new 

rail customers in the same Long Island regional market historically served by BRT since 2012, 

and the enhanced transloading and terminal services will not penetrate or invade new regional 

markets, nor invade another rail carrier's established territory. E.g., Texas & Pacific, 270 U.S. at 

278, Indiana Rail Road, slip op. at p. 2; and cases cited supra n. 21. Indeed, as explained above, 

with Petitioners limited to transloading and terminal services, they cannot penetrate or invade 

new regional rail markets or territories. 

i. BRT's New Track Has The Use and Purpose Of A Spur 

As show on Exhibits 1 and 2, Petitioners intend to use the proposed track on Parcels B 

and C for the same purposes as their current spur and spur/branch tracks on Parcel A - loading, 

reloading, storing, and switching of rail cars incidental to the receipt and delivery of shipments 

for existing and similarly situated customers in the same regional market now served by BRT's 

existing terminal facilities. Moreover, given the NY &A monopoly on line-haul service over 

LIRR tracks, Exhibit 3, those are the only functions that the new track could serve, thus, by 

definition, the track can only be a spur. See Nicholson; NYCEDC. In essence, BRT's current 

Parcel A configuration is a set of spur, spur/branch and side tracks off of the LIRR/NY&A's 
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mainline track, and the tracks on Parcels B and C will be additional spur and spur/branch tracks 

from the spur track (Track 1) on Parcel A that switches to the LIRR mainline. 

As shown on Exhibits I and 2, the track will extend from BRT's existing rail yard on 

Parcel A and mostly encircle Parcels B and C, essentially in the shape of a racecar track. Id. 

Brookhaven Rail trains will enter and exit the new track using BRT's same spur line off of the 

LIRR that is now used by BR T to serve Parcel A (Track I), switching with the NY &A largely at 

BRT's yard on Parcel A, and then onto and off-of the spur. Exhibits 1 and 2, lower left-hand 

comers.22 

Train cars will load and unload shipments into/from storage and transloading facilities 

planned for both Parcels B and C, thereby increasing BRT's overall transloading/terminal 

capacity. The additional spur will support additional transloading/terminal facilities that BRT 

anticipates building on those parcels for itself or its customers, such as The Home Depot, 

including warehouses, cold/dry storage buildings, and salt storage facilities, and possibly a 

propane transfer station and a transloading facility. Additionally, the additional spur will be used 

as a track for the storing and switching of cars on and off of the LIRR's main line of through 

transportation. 

The short track length, approximately 12,500 feet, and racetrack configuration of the 

spur, surrounding the transloading and terminal facilities, are entirely consistent with those uses 

and purposes. Indeed, they demonstrate conclusively that the new track is intended for the 

loading, reloading, storing, and switching of rail cars incidental to the receipt and delivery of the 

shipments, and with the short length, racetrack configuration and bar on Brookhaven Rail 

22 While NY &A has the exclusive franchise over LIRR lines, Brookhaven Rail has the 
exclusive right to handle railcar placement and movements inside the confines of BRT's 
terminal. Thus, NY &A could not serve the customers now served by BR T without having the 
interchange agreement with Brookhaven Rail. 
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providing line haul services, they could hardly be used as a "line of railroad" or "additional 

railroad line" for continuous transportation by through, full trains between different points of 

shipment. 

The new track will also enhance capacity for the Parcel A facility, as the new track can be 

used to store more rail cars than currently available at BRT's existing facilities on Parcel A. Due 

to BRT's success in serving the Long Island economy, its current facilities on Parcel A are such 

that having additional rail storage capacity will be a major assist, and provide needed new 

• 23 capacity. 

IL BRT's New Track Has The Physical Characteristics Of A Spur 

The new track is also consistent with the physical characteristics of a spur. The track will 

be short in length, approximately 12,500 feet, fewer than 2.5 miles,24 far shorter than the spur 

finding in City of Stafford v. ICC (12.9 mile track spur) and Hughes v. Consol-Penn Coal 

Company (14.5 mile track spur), and not substantially longer than that approved in NYCEDC, 

slip op. at pp. 6-7 (1.3 miles track spur). The loop configuration, beginning at the same point of 

entry on Parcel A as the existing spur track, and then encircling Parcels B and C, ending at 

almost the very point the track started, near the Petitioners' own rail yard on Parcel A, 

demonstrates the track is designed to serve BRT transloading and terminal customers, as that 

configuration does not result in new point-to-point service and could hardly be used to penetrate 

new territory, or invade the territory of another rail carrier (even if Brookhaven Rail could 

provide line haul service, which it cannot, Exhibit 3). Id. 

23 Even if BRT's new track were not a spur, for the reasons discussed at length, infra 28-
30, the new track would constitute an expansion of ancillary track and facilities exempt from 
Board licensing and economic regulation, because the new track will not permit Brookhaven Rail 
to invade another carrier's market. 

24 See Exhibits 1 and 2. 
22 
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Additionally, service on the track will be used on the same as-needed basis as the track 

on Parcel A, rather than on a regular schedule (more consistent with track used for the 

continuous through transportation of rail cars). NYCEDC, slip op. at 6-7 (service only on as

needed basis indicates a spur). Furthermore, that the track is to be installed over track and LIPA 

permanent easements held by BRT that burden Parcels B and C, and Petitioners' status as BRT 

operator on Parcels A, Band C, conclusively show that the track is a BRT spur. 

iii. BRT's New Track Meets The Purpose And Effect Of A Spur 

Finally, BRT's new track meets the "purpose and effect" of a spur as the track will 

expand, improve, and increase the capacity and efficiency of the Petitioners' existing, and Board

approved railroad facilities and services, and will be limited to transloading and terminal 

services. Supra 17-18; see Texas & Pacific; City ofStaffordv. Southern Pacific Transportation 

Company (track held to be spur as it would improve carrier's operating efficiency and capacity, 

no new territory or shippers served by track); Hughes v. Consol-Penn Coal Company (track held 

to be spur because local, wholly intra-state, functioned to unload and transfer shipments, only 

one carrier used track); Missouri Pacific Railroad Co. & Southern Pacific Transportation Co. -

Construction & Operation Exemption - Avondale, LA (tracks held as spurs because would not 

invade new territory and would increase the carrier's efficiency). 

The short track length and loop configuration, supra 22, are directly consistent with those 

purposes, and inconsistent with a purpose or effect to enter new regional service territories, 

invade existing rail carrier markets, or divert revenues from another rail carrier. In fact, the 

outcome will be exactly to the contrary, as the direct and certain impact of BR T's expansion will 

be to increase freight rail traffic over the NY &A, Brookhaven Rail's connecting rail carrier, 
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thereby increasing NY &A freight revenues.25 Moreover, because NY &A holds the monopoly on 

line haul service over LIRR lines, essentially the sole purpose and effect of the new track is that 

of a spur.26 

To be sure, BRT's expansion will divert traffic from truck to rail, with the concomitant 

reduction of 18-wheeler truck traffic on Long Island and in the New York metropolitan area, see 

supra 3-4 (7,500 truck equivalent reduction from existing BRT service), and lower prices for 

commodities and consumer goods in Long Island markets. Id But no case has found those 

benefits to be inconsistent with a new terminal track being a spur. 

1v. The Town's Contentions Challenging The Spur Demonstrate 
BRT's New Track Is, In Fact, A Spur 

25 For that very reason, NY&A has voiced support for BRT's expansion. Obviously, 
considering that NY &A holds the monopoly on line-haul service over LIRR lines, NY &A can 
only benefit from BR T's expansion, as NY &A gets increased freight traffic from the expansion 
while incurring no cost to enhance the terminal facilities necessary to load, unload and stage that 
traffic. Norfolk Southern and CSX have also indicated support for the BRT expansion (as they 
stand to gain long-haul line traffic from BRT's growth), and Providence & Worchester has 
indicated its support relative to additional traffic of construction aggregate. 

26 Today, by virtue of the Board's 2010 Decision, BRT is expressly authorized by the 
Board to provide rail carrier transportation services in the New York regional market, and it 
serves that market with NY &A, and interchanges all of Brookhaven Rail's rail traffic with 
NY &A. BRT and Brookhaven will continue to do so as additional traffic is generated by the 
track BRT is constructing on Parcels Band C, and the facilities that will follow. 

Therefore, today's situation is a polar opposite from that before the Board in 2007 in 
Suffolk & Southern Rail Road LLC - Lease and Operation Exemption - Sills Road Realty, 
LLC, STB Finance Docket No. 35036, slip op. at p. 4, 5 (STB served Nov. 16, 2007)(track not a 
spur because failed "purpose and effect" test of a spur, as "proposed construction and operations 
will be located hundreds of miles from US Rail's existing operations in Ohio"; ancillary spur 
track must be ancillary to operations of the carrier that proposes to operate over it), and in Suffolk 
& Southern Rail Road LLC - Lease and Operation Exemption - Sills Road Realty, LLC, STB 
Finance Docket No. 35036 (STB served Dec. 20, 2007), in which the NY &A opposed US Rail 
becoming a carrier in the regional market. Today, Brookhaven Rail is a Board-authorized carrier 
in the same regional market as NY &A, interchanges its traffic with NY &A, and BR T's new 
track is supported by NY &A and will be ancillary to BR T and Brookhaven Rail's operations. 
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As noted above, in the Second Federal Lawsuit, the Town has sought injunctive relief 

seeking to halt grading necessary for construction of BR T's new track, supra 13. In papers filed 

therein, after all but conceding that Petitioners' legal analysis of the tests to establish that a track 

is a spur is correct, Second Federal Lawsuit, Memorandum In Support Of Town Of Brookhaven's 

Motion For Preliminary Injunction Pursuant to Fed R. Civ. 65 ("Town PI Mem. "), at 18-20, the 

Town argues that BRT's new track is not spur. Id at 21-23. In relevant part, the Town contends 

BR T's new track is not a spur because the track will "extend into an industrial plant not 

previously served by the railroad, even though the rail line already served the 'immediately 

adjacent area,"' citing New York Central R. Co. v. Norfolk & W. Ry. Co., 214 F. Supp. 549 (D. C. 

W.Va. 1963)(sic)("New York Central"). Id at 21. 

The Town's description of the case, however, does not accurately reflect the District 

Court's holding in New York Central, and when properly considered, New York Central supports 

Petitioners' position that a track is properly deemed a spur when it does not invade an area 

adequately served by, directly compete with, or divert revenues from another carrier. In New 

York Central, both carriers, New York Central Railroad Company ("New York Central") and 

Norfolk & Western Railway (''Norfolk & Western"), had tracks adjacent to a Union Carbide 

Metals Company plant, but for 40 years only New York Central had served the Union Carbide 

plant. When Norfolk & Western proposed a new "spur" track to start service to the Union 

Carbide plant, New York Central challenged the move, contending that the proposed track would 

extend Norfolk & Western into New York Central's territory, and was being built solely to serve 

Union Carbide, as the track could not serve any other customers. (Union Carbide supported 

Norfolk & Western's track construction because it offered lower rates than New York Central's. 
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In holding that the track was not a spur and therefore subject to I.C.C. authority, the court 

said that the "purpose and effect" of Norfolk & Westem's track was " ... to extend the 

defendant's operations into an area not previously served by it which is immediately adjacent to 

and presently served by the New York Central's line." 214 F. Supp. at 554. The court 

emphasized that Norfolk & Westem's track would invade an area currently adequately served 

by, divert revenues from, and directly compete with New York Central. Thus, New York Central 

does not stand for the proposition cited by the Town in Town PI Mem. (i.e., new service to an 

industrial plant is not a spur), but rather stands for the unremarkable proposition that track that 

invades another carrier's territory, etc. is not a spur, but a new line of railroad. As Petitioners 

have shown, when track does not have those "purpose and effects," it is properly a spur. Supra 

23-24. As this is the Town's lead contention on this point, it is apparent that the Town can 

muster no valid support for its proposition that BR T's new track is not a spur.27 

The Town makes a similar error in another argument that BRT's new track is not a spur 

because it will help serve a new geographic area (which area the Town conveniently does not 

identify), and will provide different services than those on which the 2010 Decision was based. 

Town PI Mem. at 21-22. Of course, in the instant case, Petitioners will not be serving a new 

geographic market nor invading another carrier's territory, as explained supra 22-24. Moreover, 

the Town misses the mark in comparing Petitioners' anticipated new services against those 

discussed in the 2010 Decision. The relevant comparison, if one is relevant at all here, is with 

27 Even the "immediate adjacent" point in the New York Central case that is so 
emphasized by the Town in its memorandum, Town PI Mem. at 21, is also misapplied. In the 
New York Central case the "immediate adjacent" term referred not to the same carrier's territory 
(as is the case with BRT's property), but to the competing carrier's service territory. 
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Petitioners' current transloading and terminal services, and those will be, m the mam, 

comparable to those provided on Parcel A. 28 

B. BRT's Construction Of The Railroad Track On Parcels B and C, And 
Brookhaven Rail's Operation Thereon, Are Exempt From Board Licensing 
Authority, And Thus From Board Economic And Environmental Regulation 

1. BRT's New Track, Considered As A Spur Or Side Track, Is Exempt 
From Board Licensing And Economic Regulation 

Although Congress expressly gave the Board exclusive jurisdiction over the construction 

and operation of spur, industrial, team, switching, or side tracks, 49 U.S. C. § 10501(b)(2),29 in 

the ICCTA, Congress expressly exempted those tracks entirely from the Board's 49 U.S.C. 

Chapter 109 licensing authority and economic regulation: "The Board does not have authority 

under this chapter over construction, acquisition, operation, abandonment, or discontinuance of 

spur, industrial, team, switching, or side tracks." 49 U.S.C. § 10906 (emphasis added); Friends 

of the Aquifer et. al. Decision, STB Finance Docket No. 33966, slip op. at p. 4, n.7 (STB served 

August 15, 2001); see also Brotherhood of Locomotive Eng'rs v. United States, 101 F.3d 718 

(D.C. Cir. 1996). The Board has long held that" ... the law explicitly provides that a license is 

not required to construct 'spur,' 'industrial,' or 'switching' tracks .... " E.g., Fletcher Granite 

Company LLC, STB Finance Docket No. 34020, slip op. at p. 4; Friends of the Aquifer et. al. 

Decision, slip op. at p. 6; NYCEDC, slip op. at pp. 7-8; Joint Petition for Declaratory Order -

28 The Town advances a similar makeweight argument that treating BRT's new track as a 
spur would be an "absurd" application of 49 U.S.C. § 10906, because it would have new track 
service new facilities that are themselves not "integrally related to transportation." Town PI 
Mem., at 22-23. Again the Town conflates the applicable concepts. The "integrally related" test 
applies to facilities that a rail carrier contends are exempt from Board regulation because the 
facilities are, in fact, rail transportation facilities. Rail track, by definition, is always integrally 
related to rail transportation, and there is no requirement that a spur must serve only other rail
transport facilities;spur tracks routinely serve shipper facilities that are not themselves integrally 
related to transportation. 

4844-4635-2154.1 
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Boston and Maine Corporation and Town of Ayer, STB Finance Docket No. 33971, 5 S.T.B. 

500, 503, fn.14 (April 30, 2001).30 

2. BRT's New Track, Considered As An Ancillary Expansion Of BRT's 
Existing Facilities, Is Also Exempt From Board Licensing And 
Economic Regulation 

In like manner, while ancillary rail transportation facilities are also under the exclusive 

jurisdiction of the Board, 49 U.S.C. § 1050l(b)(2), e.g., Friends of the Aquifer, slip op. at pp. 6-7 

and cases cited therein (discussed in the context of breadth of federal preemption under 49 

U.S.C. § 1050l(b)), the Board has also repeatedly held that, similar to the ICCTA's exclusion of 

spur track from the Board's licensing and regulatory authority, a railroad also does not have to 

obtain Board authorization to expand its existing facilities: " ... there is no statutory requirement 

for a carrier to obtain Board approval to build or expand facilities that assist the railroad in 

providing its existing operations but that do not give the carrier the ability to penetrate new 

markets." Friends of the Aquifer, slip op. at p. 6, citing Nicholson, 711 F.2d at 368-70; see also 

Green Mountain Railroad Corp. - Petition for Declaratory Order, STB Finance Docket No. 

34052, slip. Op. at pp. 4-5 (STB served May 28, 2002); North San Diego County Transit 

Development Board-Petition/or Declaratory Order, STB Finance Docket No. 34111, 6 S.T.B. 

331, 338 (STB served August 19, 2002).31 

As noted, the key point in determining whether an "expansion of existing facilities" falls 

within or without the Board's regulatory authority is whether the project will allow the carrier to 

invade or penetrate a new market. See Texas & Pacific, 270 U.S. at 278; Nicholson, 711 F.2d at 

30 The Town itself concedes that spur tracks are exempt from "STB approval" under 49 
U.S.C. § 10906. Town PI Mem., at 18. 

31 The Town cannot contest these points, as it cites Friends of the Aquifer and Nicholson 
with approval. Town PI Mem., at 18-19, 21. 
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368-70; Friends of the Aquifer, slip op. at pp. 6-7. A railroad project is an "expansion of existing 

facilities" when the expanded facilities do not enable the railroad to compete in new territories 

that it had not previously served. See Texas & Pacific, 270 U.S. at 278; Nicholson, 711 F.2d at 

368-70; Friends of the Aquifer, slip op. at pp. 6-7. As discussed at length, supra 22-24, BRT's 

new track does not permit Brookhaven Rail to invade or penetrate a new market. 

The Board's unanimous decision in Friends of the Aquifer, led by Chairman Linda 

Morgan, is especially illustrative as to the instant case. In that decision, the Board considered 

whether the Burlington Northern and Santa Fe Railway Company's ("BNSF") construction of a 

refueling terminal facility, next to a rail corridor where the carrier's lines converged, was subject 

to Board regulation as a "new construction" or exempt from Board regulatory authority as an 

"expansion of existing facilities." Friends of the Aquifer, slip op. pp. 1-2, 6-7. BNSF's proposed 

facility construction featured a tank farm consisting of two 250,000-gallon storage tanks for 

diesel fuel, a 20,000-gallon storage tank for bulk lube oil, a 27,000-gallon ground waste oil 

storage tank, and a 210,000-gallon industrial waste water storage tank, all of which would be 

above ground. Id., slip op. at p. 2. 

The Board held that its regulatory authority triggers when a railroad project meets the 

United States Supreme Court's "invade new territory" test in Texas & Pacific, id., slip op. at p. 7, 

and denied the petition because the BNSF' s proposed facility would support its existing railroad 

operations and was in the same geographic market as its existing rail operations, and would not 

allow BNSF to invade new territory or compete in territories that it had not previously served. 

Id. BRT presents an identical "no new market situation," and compared with the major facilities 
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there were the subject of the Friends of the Aquifer case, is only installing rail track at this 

• 32 pomt. 

Consequently, BRT's new track on Parcels Band C, considered as a spur track, supra 19-

27, or even as a side track to the spur tracks on Parcel A, is simultaneously under the Board's 

exclusive jurisdiction, infra 31-32, 35-36, yet exempt from Board licensing and economic 

regulation, supra 27-28. Moreover, even should the Board not find BRT's new track to be a 

spur or side track, the new track is most certainly an expansion of BRT's existing, Board-

authorized rail transportation facilities and operation, and the same result pertains. Supra 28-

29.33 

3. As BRT's New Track Is Exempt From Board Licensing And 
Economic Regulation, It Is Also Not Subject To Environmental 
Review Under NEPA 

Because railroad construction and operation of spur and side tracks, and expansion of 

existing ancillary railroad facilities, are all exempt from Board licensing and economic 

regulation, they are concomitantly not subject to an environmental review by the Board under 

32 At some future point, Petitioners, their rail customers or others will construct 
transportation-related facilities on Parcels B and C, as noted supra 21. At this point, however, 
only construction and operation of the new track to serve those facilities is before the Board for 
consideration in this Petition. Whether those facilities will constitute rail transportation-related 
facilities subject to the Board's jurisdiction remains to be determined, depending on the 
facilities' actual uses and ownership/lease arrangements. 

33 Of course, while the Board does not have licensing authority to regulate those railroad 
activities, the federal preemption provision of 49 U.S.C. § 10501 still applies and preempts state 
and local regulation. Grafton & Upton Railroad Company - Petition for Declaratory Order, 
STB Finance Docket No. 35779, slip op. at p. 5 citing Green Mountain R.R. Corp. v. Vermont, 
404 F.3d 638, 642(2d Cir. Vt. 2005); Flynn v. Burlington Northern Santa Fe Corp., 98 F. Supp. 
2d 1186, 1189-90; Ayer, 5 S.T.B. at 506-07; Fletcher Granite, slip op. at p. 4; Friends of the 
Aquifer, slip op. at p. 6. 
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NEPA, as where " ... no license is required, there is no environmental review conducted by the 

Board." Fletcher Granite Company, slip op. at p. 4; Friends of the Aquifer, slip op. at p. 

6("Where no license is required, there is no environmental review by the Board."); see also 

NYCEDC, slip op. at pp. 7-8; Ayer, 5 S.T.B. at 503, fn. 14. 

C. State And Local Regulation Of BRT's Construction Of, And Brookhaven 
Rail's Operations On, The Railroad Track On Parcels B And C Is 
Preempted By Federal Law And The Board's Exclusive Jurisdiction 

1. Congress Granted The Board Exclusive Jurisdiction Over Railroad 
Transportation Generally, And Over Spur Tracks And Rail Facilities 
Specifically 

The ICCT A expressly provides, as a general matter, that the Board has exclusive 

jurisdiction over "transportation by rail carrier," 49 U.S.C. §§ 10501(a)(l) and (b)(l) and (b)(2). 

A railroad's activities are subject to the Board's exclusive jurisdiction when falling within the 

definitions of "railroad" and "transportation," and are performed by, or under the auspices of, a 

"rail carrier." 49 U .S.C. § 10501; see also Town of Babylon & Pine lawn Cemetery - Petition for 

Declaratory Order, STB Finance Docket No. 35057, slip op. at p. 4 (STB served Feb. 1, 

2008)("Town of Babylon"). The ICCTA's definition of a "rail carrier" is "a person providing 

common carrier railroad transportation for compensation .... " 49 U.S.C. § 10102(5). 

In like manner, the ICCTA specifically defines "railroad" to encompass a spur, track, 

switch, terminal, terminal facility, freight depot, yard, or ground that is used or necessary for 

transportation, 49 U.S.C. § 10102(6), and defines "transportation" as any facility, property, yard, 

or structure related to the movement of property by rail and the services related to that movement 

including the storage, receipt, delivery, and interchange of property, 49 U.S.C. § 10102(9). See 

also Grafton & Upton, slip op. at p. 4; Boston & Maine Corp. & Springfield Terminal Railroad 
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Co. - Petition for Declaratory Order, STB Finance Docket No. 35749, slip op. at p. 3 (STB 

served July 19, 2013)("Boston & Maine"). 

Leaving no doubt as to the Board's exclusive jurisdiction over spur tracks and rail 

facilities, Congress also specifically provided that the construction and operation of spur tracks 

and railroad facilities are within the exclusive jurisdiction of the Board. 49 U.S.C. § 10501 

(b)(2)(Board's exclusive jurisdiction covers "the construction, acquisition, operation ... of spur, 

industrial, team, switching, or side tracks, or facilities ... ") Thus, it is beyond cavil that rail 

transportation generally, and spur tracks and rail facilities specifically, fall within the exclusive 

jurisdiction of the Board. 

2. Federal Preemption Of State And Local Regulation Of Railroad 
Transportation Under The Exclusive Jurisdiction Of The Board 

As a companion to the Board's exclusive jurisdiction, Congress also included in the 

ICCTA an express Federal preemption provision that precludes regulation by state and local laws 

of railroad activities that are subject to the Board's exclusive jurisdiction: " ... the remedies 

provided under this part with respect to regulation of rail transportation are exclusive and 

preempt the remedies provided under Federal or State law." 49 U.S.C. § 10501(b) (emphasis 

added); see also NY. Susquehanna & W Ry. v. Jackson, 500 F.3d 238, 252 (3d Cir. 

2007)("Jackson"); Adrian & Blissfield R.R. Co. V. Blissfield, 550 F.3d 533, 539 (6th Cir. 

2008)("Adrian"); City of Auburn v. United States, l 54 F.3d 1025, 1029-31 (9th Cir. 1998), cert. 

denied, 527 U.S. 1022 (1999)("City of Auburn"); Grafton & Upton, slip op. at p. 4; Boston & 

Maine, slip op. at p. 3; Town of Babylon, slip op. at p. 3. 

Federal courts have consistently held that a plain reading of 49 U.S.C. § 10501 evidences 

Congress' intent that the Board has exclusive jurisdiction over "railroad transportation" and that 

state and local regulation is preempted by federal law. Green Mountain R.R. Corp. v. Vermont, 
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404 F.3d 638, 641-44(2d. Cir. Vt. 2005)("Green Mountain"); City of Auburn, 154 F.3d at 1029-

32; Adrian, 550 F.3d at 539-40. For example, in Green Mountain, the United States Court of 

Appeals for the Second Circuit held that the plain language of the ICCT A conveyed exclusive 

jurisdiction to the Board over the railroad's construction of transloading and storage facilities, 

and that state and local regulation in the form of permit requirements were preempted. 404 F.3d 

at 641-45. In a similar view, in the City of Auburn decision, the United States Court of Appeals 

for the Ninth Circuit stated that because of the broad preemptive scope of the ICCTA, state and 

local economic and environmental regulation of a railroad is federally preempted when 

preventing the carrier from constructing or operating a railroad line. 154 F.3d at 1029-31. 

Consistent with the broad preemptive scope of the ICCTA being keyed to the Board's 

jurisdiction, federal courts have also deferred to the Board's determination as to the extent state 

and local regulation is preempted, because the Board is both authorized by Congress to 

administer the ICCT A and uniquely qualified to determine what regulations should be 

preempted. Adrian, 550 F.3d at 539 quoting Emerson v. Kansas City S. Ry. Co., 503 F.3d 1126, 

1130 (10th Cir. 2007) and Green Mountain, 404 F.3d at 642. 

In interpreting the reach of federal preemption under 49 U.S.C. § 10501, the Board and 

federal courts identify two types of preemption: (1) categoric preemption; and (2) as applied 

preemption. Grafton & Upton, slip op. at 4; see also Adrian, 550 F.3d at 540; New Orleans & 

Gulf Coast v. Barrois, 533 F.3d 321, 332 (5th Cir. La. 2008)("Barrois"); Jackson, 500 F.3d at 

253-55. State and local regulations that are categorically preempted are those regulations that 

intrude into matters directly regulated by the Board, such as railroad construction, operation, and 

services. Grafton & Upton, slip op. at p. 4; Boston & Maine, slip op. at p. 3; Green Mountain, 

404 F.3d at 643. Categoric preemption prevents states and localities from imposing 
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requirements that could be used to deny a rail carrier's ability to conduct or use its property for 

rail operations, or to interfere with railroad facilities that are an integral part of rail 

transportation. Grafton & Upton, slip op. at pp. 4-6 (deciding that local environmental and land 

use regulations, and permit requirements regarding the railroad's construction and operation of 

an additional rail yard and storage tracks were categorically preempted); Boston & Maine, slip 

op. at 3-5 (deciding that a local zoning decision prohibiting all rail traffic to a warehouse in the 

town was preempted). 

According to the Board and federal courts, in addition to those state and local regulations 

categorically preempted, other state and local regulations are preempted when their application 

to a railroad's activities may reasonably be said to have the effect of managing or governing rail 

transportation. Grafton & Upton, slip op. at -5; see also Adrian, 550 F.3d at 540-41; Boston & 

Maine, slip op. at p. 3 quoting Jackson, 500 F.3d at 252-53; Barrois, 533 F.3d at 332. Thus, 

while federal law may permit continued application of laws having only a remote or incidental 

effect on rail transportation, state and local laws and regulations that unreasonably burden or 

interfere with railroad transportation, and those that discriminate against railroads - and thus 

interstate commerce - are preempted. See Grafton & Upton, slip op. pp. at 4-5; CSX Transp. 

Inc. - Petition for Declaratory Order, STB Finance Docket No. 34662, slip op. at p. 9-10 (STB 

served March 14, 2005)("CSX"); Adrian, 550 F.3d at 540-42; Green Mountain, 404 F.3d at 641-

43; Jackson, 500 F.3d at 253-54. 

A state or local regulation is unreasonably burdensome when the substance of the 

regulation is such that the railroad cannot carry out its business in a sensible fashion and the 

regulation is not settled or definite enough to avoid open-ended delays. Adrian, 550 F.3d at 540-

41 quoting Jackson, 500 F.3d at 253-54. To qualify as a non-discriminatory regulation, a state or 
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local regulation must address state concerns generally, without specifically targeting the railroad 

industry. Id. 34 

3. The Construction And Operation Of A Railroad Spur, And Railroad 
Track, Facilities And Operations Generally, Are Under The Exclusive 
Jurisdiction Of The Board 

As explained in detail supra 11-12, 19-22, and shown on Exhibits 1 and 2, BRT's new 

track will extend from its existing rail yard on Parcel A and encircle Parcels B and C. The 

ICCTA plainly and explicitly states that the Board has exclusive jurisdiction over the 

construction and operation of spur, industrial, team switching, or side tracks, and railroad 

facilities. 49 U.S.C. § 10501(b)(2). Thus, Petitioners' construction of a spur track on Parcels B 

and C is clearly under the exclusive jurisdiction of the Board. 

Even were BRT's new track not a spur (which it certainly is), the construction and 

operation thereof would still be under the Board's exclusive jurisdiction because the project falls 

under the definition of "railroad" and "transportation," and will be performed by a "rail carrier." 

49 U.S.C. § 10501. Petitioners' construction of the track, and expansion onto Parcels Band C, 

are expressly included in the ICCTA's definition of "railroad." 49 U.S.C. § 10102(6). In 

addition, Petitioners' railroad project on Parcels B and C clearly meets the ICCTA's broad 

definition of "transportation" because the track will be used in the movement of property by rail 

and will provide services related to that movement through the storage, receipt, delivery and 

34 The Board's decision Grafton & Upton noted that it has been found to be reasonable 
for states and localities to request that rail carriers: (1) share their plans with the community 
when the carrier is undertaking an activity for which another entity would require a permit; (2) 
use state or local best management practices when constructing railroad facilities; (3) implement 
appropriate precautionary measures at the railroad facility, so long as the measures are fairly 
applied; (4) provide representatives to meet periodically with citizen groups or local government 
entities to seek mutually acceptable ways to address local concerns; and (5) submit 
environmental monitoring or testing information to local government entities for an appropriate 
period of time after operations begin. Grafton & Upton, slip op. at p. 5; Ayer, 5 S.T.B. at 511. 
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interchange of shipments at the expanded facilities to be constructed on Parcels B and C. 49 

U.S.C. § 10102(9). Finally, the railroad projects on Parcels B and C will be operated by 

Brookhaven Rail, a Class III rail carrier possessing Board exemption authorization to provide rail 

carrier services in the relevant market. 

4. As Construction And Operation Of A Spur, And Expansion Of 
Existing Railroad Facilities, Are Under The Exclusive Jurisdiction Of 
The Board, State And Local Regulations Are Preempted By Federal 
Law 

As BR T's construction and operation of the new track on Parcels B and C are under the 

exclusive jurisdiction of the Board, supra 31-32, state and local regulation thereof is preempted 

by federal law. The Board and federal courts have consistently and definitively decided that a 

plain reading of 49 U.S.C. § 10501(b) shows Congress' intent that regulation of railroad 

transportation is performed at the federal level, and not by states or localities. City of Auburn, 

154 F.3d 1029-30; Green Mountain, 404 F.3d at 641-42; Grafton & Upton, slip op. at p. 4; 

Boston & Maine, slip op. at p. 3; Town of Babylon, slip op. at p. 3-4. 

Therefore, the Town's "stop work" order as it applies to BRT's new track on Parcels B 

and C is categorically preempted because the Town is attempting to regulate directly BRT's 

railroad activities on Parcels B and C, which are under the exclusive jurisdiction of the Board 

according to 49 U.S.C. § 10501. See also Grafton & Upton, slip op. at p. 4; Boston & Maine, 

slip op. at p. 3; Tex. Cent. Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525 (5th Cir. Tex. 

2012) (local regulation of grading incident to track construction preempted by federal law, even 

though major aspects of overall project not sufficiently mature to determine their preemption 

status). The Town's "stop work" order is effectively denying Petitioners the ability to construct 

rail track on Parcels B and C for rail operations, rail track that is integral to conducting 

Petitioners' railroad transportation services. BRT's existing rail operations on Parcel A are close 
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to capacity, supra 10-11, and the Petitioners' construction of the track on Parcels B and C is of 

fundamental importance to rail transportation and Petitioners' ability to serve their customers' 

needs. Through the issuance of the "stop work" order to stop grading activities for track 

construction on Parcels B and C, the Town is directly regulating, and even prohibiting, rail 

transportation under the exclusive jurisdiction of the Board. As the Board decided in similar 

situations in Grafton & Upton and Boston & Maine, the Town's regulation is' categorically 

preempted. 35 

The Town's regulation is also preempted as applied to the Petitioners' railroad activities 

on Parcels B and C because the regulation unreasonably burdens and interferes with interstate 

commerce and discriminates against Petitioners. As in Green Mountain, the Town's regulation 

as applied unduly interferes with, and unreasonably burdens, both interstate commerce and 

Petitioners' rail transportation activities by halting grading operations integral to construction of 

railroad track. 404 F.3d 642-44 (holding that the town's pre-construction permit was preempted 

because it unduly interfered with interstate commerce by denying the carrier the ability to 

construct railroad facilities and conduct railroad operations); accord Tex. Cent. Bus. Lines Corp., 

669 F.3d at 533 (city's grading ordinance preempted because it would" ... directly affect where 

rail lines could be situated, as well as influence the distance between railroad tracks and the 

position of side-track equipment."); see U S Rail Corporation - Construction And Operation 

Exemption - Brookhaven Rail Terminal, STB Finance Docket No. 35141, slip op. at 4, n.3 (STB 

served June 9, 2010) ("[r]ail construction activities includ[ing] certain preparatory construction 

35 The Town essentially admits that, if BRT's track is deemed a spur, the Board has 
exclusive jurisdiction, and that the Town's regulation is preempted, Town PI Mem., at 26-29, as 
the Town argues only that such preemption does not also apply to facilities unless they are 
"integrally related" to rail operations. Of course, rail track, if it is viewed as a "facility," is 
integrally related to rail operations, and beyond that, no facility issues are presented by the 
instant Petition. 
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work, such as grading in preparation for laying track[,]" requires Board's authorization (or an 

exemption) (and thus under Board jurisdiction)), citing Suffolk & Southern Rail Rd. -Lease And 

Operation Exemption - Sills Rd. Realty, LLC, STB Finance Docket No. 35036, slip op. at 4 (STB 

served Aug. 27, 2008). 

By prohibiting the grading integral to the construction of rail track on Parcels B and C, 

the Town is significantly interfering with Brookhaven Rail's ability to do business as a rail 

carrier. Proper grading for rail track is critical for proper, efficient and, of course, safe train 

operations, for which the railroad, and not the Town, is responsible. Accordingly, a railroad, 

commensurate with those responsibilities, must have virtual plenary authority over rail track 

grading, as the railroad, a common carrier, is liable for adverse outcomes related to defective, 

inefficient or unsafe track grading. 36 

Moreover, the Town's "stop work" order is unreasonably burdensome because it does not 

have a settled or definite end date and will effectively cause open-ended delays of the railroad 

construction on Parcels Band C, keeping Petitioners' business in a perpetual state of uncertainty. 

Adrian, 550 F.3d at 540-41; Jackson, 500 F.3d at 254. 

Finally, while the Town retains limited authority under its police powers, the stop work 

order here is preempted as it is far afield from the exercising of police powers, as it forecloses 

and unduly restricts Petitioners ability to conduct its railroad operations on Parcels B and C, 

36 The Town's complaint as to the track grading plan appears to be, at bottom, a 
contention that Petitioners should use a "cut and fill" approach, rather than excavation and 
removal. Town PI Mem., at 12-15. That type of decision, fundamental to proper track grading 
and railroad economics, is clearly preempted by federal law; otherwise, states and localities 
would be the economic regulators of railroad, not the Board. See Tex. Cent. Bus. Lines Corp., 
669 F.3d at 533-36 (local grading ordinance preempted because it would control how railroad 
track embankments constructed and influence distance between railroad tracks and track-side 
equipment). 
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unreasonably burdening interstate commerce.37 In fact, Town representatives have admitted as 

much, acknowledging federal preemption of the Town's regulation of grading.38 

In summary, the Town's regulation of rail track grading is categorically preempted 

because it attempts to directly regulate Petitioners' construction and operation of track and 

railroad facilities on Parcels Band C, under the exclusive jurisdiction of the Board. The Town's 

regulation is also preempted as applied because it unduly interferes with and unreasonably 

burdens Petitioners' railroad transportation business and interstate commerce. 

IV. CONCLUSION 

For all of the foregoing reasons, Petitioners respectfully request that the Board enter a 

declaratory order that: 

(1) The railroad track that BRT is constructing on Parcels B and C constitutes a "spur, 

industrial, team, switching, or side track" within the scope of 49 U.S.C. § 10906 and under the 

exclusive jurisdiction of the Board; 

37 Petitioners have kept the Town informed regarding their railroad projects on Parcels B 
and C since 2012, supra 11, and commissioned an independent environmental review of the rail 
and related plans for Parcels B and C that was completed in February 2014, Gannett Fleming, 
Inc., Brookhaven Rail Terminal, Proposed Expansion (Parcels B and C), Environmental 
Overview. The environmental overview concluded that the principal concern would be storm 
water detention/retention and the need for spill control management and countermeasures for on
site fuel storage. Id. at 4. There were no other material environmental concerns implicated by 
the proposed track grading plan on Parcels B and C, and this review was subsequently provided 
to the Town (which predictably responded that the study is of little merit). Petitioners also 
hosted a meeting at their BRT facilities on August 5, 2013, attended by officials from the Town 
and Suffolk County, members of the New York Congressional delegation, New York State 
Assembly officials, and the news media, during which BRT's operations on Parcel A were 
toured, and Long Island rail freight issues were discussed. 

38 July 3, 2012 Letter from M. Miner to J. Pratt. The Town essentially concedes this 
point as well in Town PI Mem., at 25-26, where it makes mention that its police powers are not 
preempted so long as they do not unreasonably interfere with railroad operation, but then 
presents no argument as to why its stop work order seeking to halt grading for BRT's new track, 
and thus track construction itself, is not an unreasonable interference with railroad operations. In 
fact, the stop work order is exactly that, as explained above. 
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(2) BRT's construction of said track and Brookhaven Rail's transportation operations 

thereon are exempt from the Board's licensing and economic regulation, either as a spur or as an 

ancillary expansion of BRT's existing rail transportation facilities, and are not subject to 

environmental review under NEPA; and 

(3) Petitioners' construction of and operations on said track are under the exclusive 

jurisdiction of the Board, and regulation by the Town, and that of other state and local bodies, of 

BR T's construction of said rail track, and Brookhaven Rail's operation thereon, including but not 

limited to a stop work order and other efforts to regulate, limit or prohibit site grading required 

for rail track construction, are preempted by federal law and the Board's exclusive jurisdiction. 

Dated: May 9, 2014 
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Respectfully submitted, 

Brookhaven Rail Terminal and Brookhaven 
Rail, LLC 

Foley & Lardner LLP 
3000 K Street, N.W. 
Washington, D.C. 20007 
(202) 295-4097 
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Counsel for Brookhaven Rail Terminal and 
Brookhaven Rail, LLC 
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I hereby certify that on May 9, 2014, I caused to be served a Corrected Version of 
Brookhaven Rail Terminal's and Brookhaven Rail's Petition for Declaratory Order, by first-class 
mail, postage prepaid, upon the following Parties of Record in this proceeding: 

TO: Judah Serfaty, Esq. 

4844-4635-2154.1 

Rosenberg Calica & Birney LLP 
100 Garden City Plaza, Suite 408 
Garden City, NY 11530 

U S Rail New York LLC 
205 Sills Road 
Yaphank, NY 11980 

NYS Dept of Transportation 
50 Wolf Road 
Albany, NY 12232 
Attn: Robert A. Rybak, Esq. 

James H.M. Savage, Esq. 
1750 K Street, N.W., Suite 350 
Washington, D.C. 20006 

Lyngard Knutson, Esq. 
Region 2 E.P .A. 
290 Broadway, 25th Floor 
New York, NY 10007 

NYS Dept. of Environmental Conservation 
New York Natural Heritage Program 
Albany, NY 12233-4757 
Attn: Tara Seoane 

Field Office Supervisor U.S. Fish and Wildlife Service 
Long Island Field Office 
3 Old Barto Road 
Brookhaven, NY 11719 
Attn: David A. Stilwell 
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CORRECTED VERSION 

MT A Long Island Rail Road 
Jamaica Station 
Jamaica, NY 11435-4380 
Attn: Helena E. Williams 

New York & Atlantic Railway 
68-01 Otto Road 
Glendale, NY 11385 
Attn: Paul Victor 
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TRANSFER AGREEMENT 

BEIWEEN 

TBE LONG ISLAND RAIL ROAD COMPANY 

.AND 

SOlJ'I'BERN EMPIRE STATE RAll..ROAD COMPANY 

Dated asofNOvetJJ.ber 18, 1996 

M'l'JIJLI~ 
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TAl!LE. OF'_CONT_mrs. 

ARTICLE l: AGREEMENT AND DEFINlTICJNS 2 
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PROCEDURES, REMEDIES, COMPLIANCE 'H'ITH LAW, 
'\lENUE AND APPLICJ\BLE LAW 

ARTICLE 16: CONDEMNATION 

ARTICLE 17: PROHIBITION AGAINST LIENS; 

73 
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77 
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89 
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PAYMENT OF TAXES llND ASSESSMENTS ..•••• 97 
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LOSS OR DAMAGE TO PRc;>PERTY : • • 9 9 
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ARTICLE 20: MISCEi..LANEoU'S PROVISIONS l.02 
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TRANSFER AGUEMENT 
BETHEEH' 

THE LONG ISLAND RAIL ROAD COHPANY . Aim ' -
souT:mi::RN EME'Ill,E ~TATE.RAILROAD COMPANY ~·re· 

..;-·. 

This TraDsfer Agreement is made as of this 18th da.y of 

November, l.9.9 6, by and between '1'BE LONG ISLAND RAl'.L ROAD 

COMP.ANY, a New York State public benefit corporation, 

Jamaica Station, Jamaica, New York 11435, .<4,nclµding its 

successoFs, the "LI~•) and SOUTBERli EMPIRE STATE RAILROAD 

COMPANY, a De~aware corporation, (includi:qg,its succeiisors _... 

and permitt~d assigns, the "Freight Oper~tor"). 

lfITNBBSBTII: 

WHERJIAS, the LIRR owns and operates rail freight 

faciiities serving a diversified customer base in ~be ~g 

Island regioD; 

~. the LIRR isE!lled a Request for Prl:iposals 

("RFP") for privatization of its freig~t servicess 

liBBRBM,' Anacostia I& Paci.~ic COll!pany, Iilc., in 

contemplation of IO$tabli~ng a Freight Operator, submitted 

a proposal, 

fiBE.RBAS, the· Freight Operator submitted a proposal in 

response to the RFP and a final propc,:isal in reBP?JlBe to the 

LIRR's Request fqr Best and Final Offers (collectively the 

"Proposals"); and' 

WHBREAS, this transaction is intended and should be 

coDstrued as the LIRR entirely ceasing its operatiODs 

• 

;·,. ,. 

MTAIURR00625 
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• • 

relating to the transportation of freight (other than as a 

customer) and granting· th5- right i:o the Fre:igbt ·Operator to 

own, conduct and operate such freight Operations OD an 

~elusive basis on and with certain property retained by the 

LIRR; and, 

WBJIRBAS, the parties wish tQ establish the terms and 

conditioDS upon which the freight services shall be owned 

and operated by' the Freight Operator. 

NOW, :rBlmlill"ORB, in consideration of the benefits 

accruing to each of the partie~ as recited to herein, the 

parties do mutually agree hereto as follows: 

ARTICLE 11 JIGREEMllNT AND DU.IJllTIONS 

l. l The .Agieemept 

1. l .1 The agreement between the parties consists of this 

Transfer Agl!eement, which includes Exhibits '.). through. 

16 hereto, .ind a'ociumeri.ts .specifically incorporated 

herein by r.~ference (collect~vely, this _:~r~~t*} . 

The Request for Prepo.sals, the Jiequest for Best and 

Final Offers an.d t~ Proposals are expressly 

euperse~ed. by this Agreeuumt and shall be. of· no force 

'or effect. 

1.1. 2 Each of the parties :represents and warrants that it 

wil.l, ?:r!Oi-m in acco~ce 'with the t~ ~d . . 

cODditionS of. this Agreement. 

·r:' 
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1.1.3 T~s.Agreement contains the entire understanding 

between the,Freight Opera~or and the LIRR with 

respect to the Freight Operations. The parties are 

not_ bound by_ any written or oral statement or 

representation which'is not expressly part of this 

Agreement. ~y waivers, ·me>difications or ·changes to 

tqis Agr~ement shall not be binding on either party 

unl~s~ set !orth in a writing duly executed by both. 

the.Frei~ht· Operator and the LIRR. 

l.1.4 (al This Agreement is binding upon the F;eight 

Operator upon its execut~on, but shall be null 

and void Ah 1nit,iQ if (i) the LIRR fails .to 

,s_atisfy the requirements of clause (b) (~) within 

sixty 169) days of the.Freight Operator's 

execution of this Agreement or such greater 

---
~.,. 

.period as the Freight Operator, in its sole 

discretion, shall determine or Iii) the Freight 

Operator fails to satisfy the requj.rements of 

.cla~se lb) Iii) within sixty (60) days of .the 

LIRR's execution of this Agreement or such 

greater period as the LIRR, in its sole 

alsdret!on, shall determine. 

(b) The· later of !;be dates on which the following 

requirements are satisfied shal.1 be deemed the 

"Effective Date•: 

(i) The L:IRR obtains the approval of the.Board 

of Directors of the M'rA and thereafter 

executes this Agreement; or 

-3- MTMJRR00027. 
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{ii) The Freight Operator secu'res approval or 
exemption·. for the transactions 

contemplated by this Afjreemenl: from the 

STB consistent with Article 12.l hereof. 

Tltls Agreement shall he null and void in the- event 

any labor pxotect'ive provisions are imposed by the 

STB' unless the parties otlierwise agree or a party 

agrees to pay the cost associated with suth labor. 

protective provisions. 

1.1.5 The Freight Operator shall commence the Freight 

Operations on or before April.l, 1997, prpy:(ded that 

such da~e shall be extended in the event 'of the 

oc=enoe of an lfyent of Foice Maj eure ·or. the 

existence of an iilj11nct1on or order prbhibitirig or 

delaying" such commencement, by the. number of days of 

the dnration of such Event c5f Force :Hajeure, 

injunction or order or such other period as may be 

mutually agreed upon by the Partl.es, and shall 

continue the Freight Operations throughout the term 

of this Agi;"eeqtent (including the Extension Period,. if 

applicable} except as otherwise provided herein. 

Such date on which the Freight Operator commences 

op~rations hereunder shall·be referred to herein as 

the •cotn111encement Date.• 

1.1.6 The obligations of the Freight Operator hereunder are 

'subject to. the condition that on the date the Freight 

Operator is to cOmll!ence operations pur6uant to 

section 1.1.s there bas been no·material adverse 

change in the Freight Premises since Septemher·l6, 

-4-
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1.2 

1.2.1 

• 

1996. . For purposes of this Article L<L 6 the 

expiration of an:y contract by its tenns, including, 

without limitation, any cancellation by a party other 

than the LIRR, shall not, nor shall the effects 

thereof, ~onst.itute or be considered as a 

contributing factor to a material adverse ci\ange,, 

provided that the failure to commence, Dr the : 

termination prior to the CollllIISllceme.nt Date, of the 

contract for moveuient of excaVl'lted rock in the volume 

of 13.600 carloads at $517 per carload shall be 

deemed a material adverse change for purposes of this 

Article. In the event of a materi.al adverse ahange, 

this Agreement shall be deemed terminated and the 

COncession Fee sliall be promptly refunded. 

Pe
1

ginit;Lgps 

Unless otherwise nated, the ·following definitions 

·shall apply throughout this Agreement: 

1.2.2 "AAR" means the Association of American Railroads. 

1. 2 .3 •AAR ol'fice Manual" means the Office'"Manual of the 

AAR IQterchange Rules, adopted by the AAR, Operations 

and Maintenance Department, Technical ~ryices 

Division, as amended from time to time. 

1.2.4 "1\batement Period" _iUlS, (a) for any Annual Fee 

Period two· sep~ate pe+iods of at least ten 

consecutive days; provided that for purposes of this 

clause (al if the second of such;periods straddles 

two Annual Fee Periods such period.shall nevertheless 

-s-
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1.2.5 

l..2.6 

• 

be ·deemed an Abateme!lt Periad, Cb} a single period of 

20 coµsecutive days or (c) for any Annual Fee Period 

an aggregate of at least 45 'full calendar days' 

wbetl;er or n6t consecutive. I.t is understood that 
(i) only days on which the Freight Operator is unable 

to provide service which· it otherwise worild have 

proviruid shall be c0unted for purposes of· clause (c) 

and .(ii) nOlle of the pE:riods refe=ed t6 in clause 

(a) , (b) or (cl shaJ.l be include<;I in ..more than one 

Apat·eioent Pe:·iod. 

•Ai::cident/Incidant. means an eirent or situation 

related to the Freight Operations that t1} ·r-esults 

person;µ injui·y-,_property damage or a dei'aiiille.Dt on 

the Ope:z:ating Premises, or (2~ is required to be 

reported to the FRA pursuant to the rules and 
regulations of the FRA. 

' ' 

"Annual, Fee• means the fee des=i.bed in Article 

4.J..l.(c] he~eof. 

in 

1.2.7 "Annual FeEt P!lriod• means the one year period 

comnencing on t.he Commencement Da.te and e~ding on. the 

day before the amll.versary of the Commencement Date 

and each subsequent one-year period through the 

teniinadon of this Agreemet1t. 

1.2.B "Business Plan• means the Business i'lan for tb.e five

year period C0111111enclng on the CQ'llllllellcement Date 

· sl,lbmitted by :i:reight· Operator in: connection with this 

Agreement and a copy of wbich has be= executed by 

the parties. 

-6-
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1.2.9 •capital Expenditures• means expenditures (excluding. 

expenditures for maint~ance), i~ ext::ess of $25r~OO 
for improvements or additions to th~ Freight ~r~ni:is~s 
or ·Freight Rolling .stock '(it being understood that 

multiple improvements or additions to a single 

faciiity may be aggregated and additions of multiple 

"units• of a single type of Rolling StOck may be 

aggregated for purposes of the foregOing> that will 

extend or have a·useful life, respectively, greater. 

t~an one year, in~luding, without limitation, amounts 
paid out for new buildings., ra.il facilities or ' 

structures, Freight Rolling Stock, or for permanent 

improvements or additions made to increas·e the value 

of the Freight Premises or Freight Rolling Stock. 

Capital Expenditures slµtll .in.elude the cost of as>rtots 
acquired under capital leases. 

l.2.10 •capital Improvements• means any improvements made 

the Freight Premises, with Capital Expenditures, 
including, without limitation, improvements or 

additions made with Capital Ell;penditures to Freight 
Rolling Stock, capital leases undertaken by' the 

Freight oPerator and improvements. or :aaditions made 

to the Freight Premises by customei.s of' the Freight 
Operator. 

1.2.11 •car Miles• means the distance traveled (using LIRR 

timetable miles) by a "unit• of Freight Rolling 

Stock, whether loaded or empty, over the Joint Use 
Premises or the Passenger Premises. 

to 

MTMIRR00631 
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1. iZ .12 •Class I Upgrade" means the improvements necessary 

to upgrade the Freight Premises, or any part thereof, 

to.meet Class I track standards promulgated by the 

FRA. 

1.2.13 "Clearance Point• means the location established by 

tbe.LIRR near the switch where two tracks converge at 

which Freight Rolling St.ock will foul the Joint Use 

Premises or the Passenger Premises. The Clearance 

Point w11: be 1.4. 5 feet: from the center 1:1,.ne of the 

nearest track on the Joint Use Premises or the 

Passenger Premises, unless a different distance is or 

hBs been est:ablish.e~.by the LIRR'in its sole 

discretion: 

1.2.14 •commencement Date• means the date defined in Artic1e 

1.1,S hereof. 

1.2.15 •company Traffic• means freight shipuients where the 

LIRR is the consignee or consignor. 

1.2.16 •concession Fee• means the fee described in ;.rt.icle 

4.1.l(d) hereof. 

1.2.17 "Condemnation" means the taking of all or any part pf 

the ~~t~ Prein!ses for any public-or quasi-public 

use_ .under the right of eminent dO!llllin. 

1.2.18 "DOT" means t~e United States Department of 

Transportation or any successor agency performing, the 

.c·same or similar functions. 

-B-
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l.2.19 "Effective Date• is defined in Article l.l.4(b) 

hereof. 

1.2.20 ~Employee• means an officer.' director, agent, 

employee, or contractor of_ eith~r of the parties 

while engaged in any activity related to the 

Agreement. 

1.2 .21 "Equitable Abatement• shall mean an ainOunt wh.ich is 
e~al. to the iesser of (al.~~ 'F.reight Operator';·s 

damages related to.the underlyi~$ conditi~(s) in 

respect of which such amounts is being de.termi~.;d and 

{bf the amount obtained by dividing the Annual Fee by 

365 and multiplyipg such number py the nu~ of ~ays 

during which such URderlying condition(s) ~rsisted. 

No~withstandiug any provisions herein, in no event 

shall the sum of all Equitable.Aba~~ts with 

rei.pect to all Abatement· Periods occurring in any 

particular Annual Fee Per~od exceed the Annual Fee 

for such ~ual Fee Peric><i. Iii the event any 

Abatement Period described in clause (a) or (b) of 
the definition of the term "Abatement Period• falls 

w_ithU: mo"re than one Annuai, Fee PeriOd, the. Equitable 
Abatement: in respe.ct t.he;i;eof s~ll be al.locabed pro 

rata between such Apnual fee Periods on the basis of 

the number of days of such Abatement: Period tall.ing 

in such Annual Fee Periods for purp~es of the 

foregoing. 

l.2.22 "Event of Force Majeure• means any of tbe following 

acts, ev~ts or circumstances: (a) storms, lb) 

lightning, ~c) floods, (d) fires, (e) epidelilics, (f) 

-9-
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earthqua~es, (g) quarantine, {f) blockade, (g) 

strikes, walkouts, lockouts or labor disputes, lb) 

actions by any gove.nll!le:i;ttal agency (other t:ban the 

LIRR, l;he MTA or any other governmental agency 

CODtrolled by the MTA) that have· the effect of 

delaying or materially. imJ?eding the Freight 

Operations, {i} war, (j) insurrection or civil 

strife, (kl sabotage, Ill explosion," (ml other acts, 

events or circUlllStances, whether of the kind herein 

enumerated or otherwise, and whether caused '?r 

occa~ionedbj or.haP.pelling on account of the act: or 
omission of one of the parties hereto or some person 

. or ~tity not a _party hereto, bUt only t:e> the ex:tent 

that sricih acts, events or circwnstanc;es are beYQlld 
) .. 

the reasonable cantrol of the affected party. 

1.2.23 "i:xtenaion Period• is defined in Article 2.2.1 

hereof. 

l.2·.24 'FRA" means the Federal Railroad Administration and 

any suc:ceysor '.lgency performing the same or similar 

functions . 
. • 

l.2.25 "Fin~l Termination Date• is defined in AJ.ticle 14.2 

hereof. 

l.2.26 "Freight Operations~ meai:u..all operations related to 

the moveme;nt of freight by ra.il (other than_ Company 

~£fie) on the ~a~ing Premises, including, 

without li¢~ation, the st~rage, ,war~sing, 
transloading of freight QlOVed by rail and. the storage 

of equipment used for transporting freight by rail. 

-10-
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~-2.27 "Freight Premises• means the real property, 

including the right-of-way, track5, appurtenances,· 

buildings, facilities, other physical plants, and· 

improvements thereto used by the Freight Operator 

pursuant to this Agreement. 

include only the properties 

hereto and all Sidetracks. 

Freight Premises shall 

identified in Exhibit 1 

1.2.28 "Freight Rolling Stock• me.ans Rolling Stock under the 

c~ntrol of or operated by the Freight Operator. 

1.2.29 •Freight Switch• means a rail switch and other track 
components connecting Joint Use Premises.with Freight 

Premises that is used to switch Freiyht Rolling Stock 

from and to Joint Use Premises and Freight Premises. 

1.2.30 "Haz~tls Material• nieans ~ii •hazardous substance• . . 
as defined under the C~rehensive Environmental. 

Response, Compensation and Liability Act, 42 u.s.c. 
Section, 9601 et ·sea., and .any regulati.ons promulgated 

thereunder, each as it i.ay be in effect from time to 

time, .(ii) "hazardous materials" as defined, under the .. 
Hazardous .Materi'!-ls Trll,llsportation Act, 49 U.S.C. 
Section 1801 et s~q., and any .regulations promulgated 

thereunder, each as it may be in effect from time to 

time, (iii) "hazardous w~ste• as defined under New 

York Environmental Conservation Law· Section 27-09:01 

et seq., and SJlY· regulations promulgated t)J.ereunder, 

each as it may be ·in effect f~ time to time, {ivl 

"hazardous substance• as defined under the Clean 

Water Act, 33 u.s.c. Section 1321 .i::.t.....&.e.-, and any . 

regulations promulgated thereunder, each as it may be 

-11-
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in effect from time to tiine, (v) "Petroleum• as 

defined in N.Y. Environmental Conservation Law 

§ i5.0514, and any regulations promulgated 

thereunder, each as it may be ·in effect from time to 

time, {vil asbestos and (viLJ polychlorinated 

bipne.nyls. 

1.2.31 •Initial Expiration Date• is defined in Article 2.l 

hereof. 

1.2.32 •interchange Rules" means the Interchange.Rules 

included in the AAR Office Manual {or any successor 

manual). 

1.2.33 "Joint Use Premises• means real property, including 

right-or-way, tracks, aPPurt;enances, buildings, 

.facilfties, any other physical plants ·ani;i : • 

imprpv'ements then.to used for both Passenger 

Operatio~ and Freigh~ Opera~i~ns. '.Joint Use 

Premises shall include only the properties identified 

J_p·Exhibit 2 beret~. 

l.2.34 ;,Light Engines• me'."'s one or more loc~t;ive units 

not coupled to cars or passenger coaches. 

1.2.35 "LIRR Operating Rules• means all rules, requirements 

and.pro~edures governin~ ope:r:ations o~ activities on 

o~ aboiit the Joint Use ~mises and Passenger 

~clse~: i~~l~ding 'th~ disP~~ching, moveme~t:' aDd 
.plac~t of Rolling Stock and the use and operatiob 

~ ~ " ,;.. " 

~f i.n~rastructure components ~d systems. a.s outlined 

or incorporated by reference in the LIRR's •Rules of 
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the Operating Departments, • .as such may be !1\0dj.;f;ied 

from t:ime t'o time and/or amende.d by p~riodi.c Gen~qJ.. 

Orders, Special Instructions or General Notices. 

l..2 .36 "LlRR. Safety Rul':""" me~ the rules, requirements and 

procedures estahl.i~~ed.by tbe LIRR governing ~he 

safety of its ~~r~tions, employees and cU&tom~s 0~ 
or about the Joint Use Premises and .the Passe~!j'er 

Premises, as s.uch '!"'Y be modified fro,in time .to time, 

including, .;.itlwut.limitatio.n, ~ Roadwork'!-r Safety 
Ruies that: may be ~dopted. . 

l..2.37 "Loss or Damage• means all cl.aims, l,iabi~:j.ties, costs 

and expenses of·ev~ry kind or nature, including 

amounts paid under-any State or Federal compensation 
law, arid costs and attonieys fees iJ:icurred in the 

ir_:rvestigation, defense, or settlement of ~Y actu~l 
.or threatened legal proc'eeding related to per:-ona.l 
injury or property loss or damage (includil:lg 

environmental loss or damage)·arising under .or 

related to this Agreement. Property loss or daJI1age 

includes loss or damage to r'!'al pro:perty ~d 

.i.nrprove~ts thereon, and personal. p:r'Operty of either 
~y or. thtrd p~rson.s' .· . Persontl inj.ury i~cludes 
injury to or illness or geath of persons izlcl.uding 

employe..S of either party, invitees, licens~es, and 
tre5passers. 

l..2.38 ."MTA" meana the New York s.tiilte Metropolitan 

Transportation Authority and itio affiliates and 

subsidiaries or any iouccessor ag,ency. 
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1.2.39 "Operating Premises• me.ans the "Freight Premises• and 

the "Joint Use P~emises.• 

l.2.40 •0perating Windows• means the blocks of .time between 

~~anger t~ins (loaded or empty) and cm-going' 

cahstr=tion Work (both maintenance iWd capital) 

during which freight trains can operate on the Joint 

Use fremises. It i& understood that Oper'!ting 

Windows may be modified by the LIRR due to operating 

exige::icies and changes to the LiliR's ssh~du.les. 

1.2.41 "Passenger Operations• mea:DS all ope!iiltions related 

to .t:he tran,Sporta.tion of persons by ra,il • 

1.2.-!2 "Passenger .Premises"' llleans a1l. property, incl.ud;ll19' 

rights-<llf-way, tracks, appurtemwces~ ¥1d:l.ngs, 

facilities, other physica1,p1aD;~s, and iq;>~ts 

thereto used for Passenger Ope~tiOD.S t¥~ ar~ net 
included in the Freight ~es or Joint Use 

Premises. 

l.2.43 nPrivate FJ;e.ight Siding• means a rail facility, 

inclW:ilDg i:raclc iOnd .,,Ppurtenances theret~, own~ by a 

freight customer. All such ;i::ail facilities are 

identified on Exhibit 3 hereto. 

l.2.44 "Re.uewiill Fee• means the fee described in Article 

2.2.2. 

l.2..45 "Rene>ral Notice• means the n.otice to.extend the 
' Agreement as more fu.11y described in Article 

2.2.1(e}. 

MTAIURR00638 
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l.2.46 "Rolling Stock" means a _railFoad car, locomotive, 

caboose, intermod~l ~ar, inspectio~ c~r, passeng~~ 

coach, cab car, bogie, wrecking equipment, work · 

equipment and any other form of equipment-with wheels 

operated on railroad track_. :Each of the f=egoing 

. will constitut~ a •unit• of Rolling Stock (it being 

understoOd that, with respect to any multiplatform 

car, each platform shall be consid~red a "unit"). 

l. 2. 47 ,; sidetra~k·· means' all track on the Fr.eight Premises 

side of.a Clearance Point of a Freight Switch that is 

used for switchin~ freight cars and equipment to and 

from freight customer facili_t.ies .or T.eam Track. 

l.2.40 "STB" means the United States SUrface Transportat~9n 

Board or any successor agency performing the sam~ ·or . 
similar functiona. 

l.2.49 •swit~h Maintenance Fee• is defined in Article 

4.1.l(b) qereof. 

1.2.50 "Team Track• means a rail facility, included in the 

Freighl P%-emises, that is available f'or_use by 

multiple rail custOl!lers for loading and unloading 

merchandise b:om Freight Roll.ing Stock. The Team 

·Tracks are ideiit·ified on Exhibit 1 hereof. 

1.2.$1 "Trackage Fee" is defined in Article 4.1.llal hereof. 

1.3 All adjustments for inflation contained in this 

Agreement shall be based on the Indices of Railroad 

Material Prices and Wage Ra,_tes for Eastern Class I 

-15-
MTM.IRRQ0639 

- -
• 

ij; 

-
• 

2. :t 

2.2· 

- -

• 

Railroads (material prices, wage rates and 

suppl~ments ~ombined, excluding fuel) or, in the 

event 50cb indices are discontinued, the Indice!i of 

Railroad Material Prices and Wage Rates for all Class 

I Railroads (material prices, wage rates and 

su.,Plements combined, excluding fuel). If both such 

indices are di~contintied then all adjustments for 

inflation contained in this Agreement shall be based 

on thfi! Composit~. Irop_li_c;~t Price De~la_to.:c: _published by 

the Bureau of Econolllic Analysis, u.s, Department of 

Ccimmerce or any 5uccessor agep.c:y. 

ARTICLE. 2 r TERM JIND ~ 

-~ 

Unless otherwise terminated as proviaed for in this 

Agreement~ this Agrtlement sball remain 'in effect from 

and a~er the Effective Date through the twentieth 

anniversary of' the Commencement Date (ehe •Initial 

Expiration Date•). 

Renenl 

2.2.i In the eve~t the Freight Ope~tor_meets the foliowing 

conditions, this Agreement may be renewed at the. 

Freight Operator's option for a term of io years (the 

"Extension Period•), to commence on the Initial 

Expiration Date: 

(al The Freight Operator is· Q.Ot in material _bre!lch 
of any · te~ Is) of this Agreement. 
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(bl The Freight Operator's safety record based on 

the average ~nnual FRA-reportable accidents per 

200,000 man hours or, if unavailable, othe~ 

comparable measure, for the three (3) year 

period preceding the di!te of the Renewal Notice 

is eqµal to or better than the national industry 

average fo:i:: Class C freight railroads for the 

same period or in the eveDt that a nsti.onal 

industry average far Class c; .freight railroads. 

is not ascertainable such other cOtIJparable index 

as may pe a.vailable. For purposes of this 

clau.se, accidents caused primarily by the LIRR 

shall he excluded fr~m the Freight Operator's 

safety reca:td; prgyi.desf that s\ich accident has 

been previOU$ly dete:rin±ned to be caused 

primarily by the LIRR. 

. (c) The annual average of freight. carload v.;.lume 

{measured in terms of loaded 'units• o~ Rolli~g 

Stock consisting of rail.road cars and intepnodel 
cars) ~ransported i~ the Freight Operations for 
the thrae 131 yaar pariod prec.edi.ng the date of 
~·Renewal N~tice shall be at feast 24,.4.74 

carloads, ~ the pe:i:-centage in=O::ase cf the 

carload volume for the twelve calendar months 

preceding the commi:ncement Date t~ the car~oad 

volllllle for the twelve calendar months preceding 

the Renewal..Da.te shall be more than 12st of the 

percentage i.J;ic:rease achieved by the sastern 
Class I Railroads for the cciresp0nding periods; 

provided that if no such statistic is available 
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then the percentage increase achieved _by all. 

Class I RailroadEi nationwide shall be used. 

(di In respect of capital Improvements for the 

period from the Co~ceme:nt Date to the date. of 

the R~ewal Notice, the Freight Operator has 

invested or has caused ·to he invested in the 

aggregate at least $l4,468,920. 

(e) The Freight Operator gives notice in writing to 

the LIJUi -0f its intent to rellJ'w the Agreel!leilt 

(the •Renewal Notice•) no sooner than 13 yearp, 

but p:tior to 18 years, after the COmmeacement 

Date. 

2. 2. 2 The t.en1IB and c~dition:s cf this ·Agreement shall. 

reinain in full f ~rce and e~f ect d.lµ'ing the Extension 

Pa.r~a<;l except for the foll_owiiig: 

(a} The Freight Operatqr" shall pay ta the LrRR a 

Renewal Fee of $3,040,ssg .at the cClllllBilcement cf 

the EXtensicn· Period, and ten equai annual 
instaii~ts of $l,268,S65 e~ch·cn-~ach 
s.nniven.ary of the <=?~uien~ .. of tl\e Extension 
Peri_od. 

(h) capital Expenditures d=ing. the E?£teDl!ion Period 

shall be at least· SDt .above the lllllOUilt proposed 

·"in ·the-'~i~~~ Pl:..0, u;~d ~ctr ~ation to 

·the end c;>f .the t~enty (20) year term qt the 

Agreement using the methodology and ·indicea 

described in Article 4 . 2. 

MTAIURROG642 
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2.2.3 Notwithstanding any provisions herein, nothing shall 

prevent the parties from negotiati~g any renewals for 

a term no greater than ten (10) years. 

ARTICLE 3 : GRANT 01' RIGBTS TO USE 

3.l Right to Ooerate and ue 

3.l.1 The Freight Operator shall have the exclusive right 

t~ use ~he Freight Premises and the Joint Use 

Premises to conduct Freight aperations in accordance 

with the provisions of this Agreement. 

3 . l. 2 Tl!e Freight Operator shall have- tl:.e exclusive right 

to manage, direct and control the Freigflt Premises; 

ptovided, that the Freight Operator shall not en~er 

into any contracts; leases or other agreements which 

extend past the Initial Expiration Date or, if the 

Agreement is extended, such other applicable . 

termin"ation date, without tbe LIRR's prior written 
cor,isent ~ 

3.1.3 The ~eight Operator may, at its sole risk and 

expense, con.struct ·or 'relocate freight~related 

facilities and infrastructures (such as transloading 

facil,ities, shops, team tracks, yards, sidings, ·etc. J 

within the Freight Premises, subject to prior review 

and approval by the LIRR of the F>:eight Operator• s 

plans, which approval will not ~easonabiy .be 

withheldi provided that such approval shall be.dee111ed 

to be grai:ited if the LIRR has not objected to such 

construct.ion within 45. days of notice thereof. All 
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facilities constructed by the Freight Operator 

hereunder, improvements made thereon or improvements 

Jm!de to existing premises by the Freight 0pez::ator 

shall be made in C0111f!liance with applicable building 

codes and other regulations, and shall be owned by 

the LIRR as part of the Freight Premises. 

3. 2 Assigmnent of eoutracts 

3.2.l The LIRR hereby assigns and the Freight Operator (a) 

. hereby accepts all existing tariffs, customer 

contracts, leases,". r~al est.ate agreements, s£a~ trac:k 

agreements and otoher agreements applicab}e to the 

LIRR's ..:X:istiRg Freight Operations and l-b1 shall have 

tp~ rigl;it, from time to time, to take ai;iY lawful 

action to inOdify sucb c:Ontracts and agreements. 

Notwi thstandlng the foregoing, if any =sterner 

contracts, leases or real estate agreements (i) are 

not· set forth on Exhibits 12 and 13 ~ereto or were 

not disclosed or ma.de ava,ilable to the Freight .. 

Operator during the Freight Operator's due diligence, 

(ii) are :i:;~l;red _.!;o be a~sumed or otherwise 

performed"by the i;'reight Operator and (iii! as a 

result, have a material adverse effect on the. 

Business Plan, then the Freigbt Open;i.tor shall . 

receive an Equitable Aba~emeµt in c0nnection with 

such contr~cts and agreements. 

3. 2. 2 In the event that the excavation spoils from the 

~~l!Z" _suPJ?lY. sha_ft that is _being created in. the area 

known as Mas~th Yard artd is the subject of an 

easement granted by The Long Island Rail Road Company 
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to the City of New York Department of .GE;neral 

Services commencing on Septemb~r l., 1992 .Pursuant to 

a Purchase Option Agreement dated Ai!-gust 26, _,l,9S2, 

are not moved from the area l:Jy i:ail_as required by 

Section 5 of the Terma and Conditions of thqt 

Agreement, except due to f~rce majeure, the LIRR 

shall, at the request of the Freight Operatpr, 

promptly use good fajth efforts to negotiate the 

•s~9D;if~~antly higher COIJ!Ilensa~iPn' referred to in 

a~id Section 5 and shall promptly p~y to the Freight 

Operator from the additional c~ensatio~, if any, 
received the lesser of (i) the full amoqnt of such 

additional compensation, if any, or (ii) 50~ of the 

difference bet.w'"~ $5.4 llliHi<>n and the revenues 
collected . .by the.Freight Operator for 'movement of, 

suC:h material. 

3.3 Limitati0na on Grant 

3.3.1 The Freight Operator's right to conduct Freight 

Operations over the Joint Use Premises is subject to 
the i.~' s management, direction_, dispil tching, 

operat:'.io~ ":I'd c~~tr9l as s~t forth in. th.is Agreement. 

j.3.2 The grant of rights in Art~cle 3.1 specificall~ 

excludes all.of the fol~owing: 

(al l!n.y right to control, direct or inte~fere with 

the LIRR • s Passenger Operations on the 

Operating Premises or the Passenger Premise&. 
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(b_l Any subsurface or air rights in or assa<;:iated 

with the Freight Premises or' elsewhere in or . . 
associat.ed ·with the Op~rating Premises, which 

subsurface and air rights shall remain with the 

LIRR. 

(c) All utility occupancies cu=tly located on the 

Freight Premises, including, _but not limited to, 

{d) 

·i::he Buckeye Pipeline and·a11·easements and 

reservations of record. To the extent any such 

-utility has provided the Lll!R with any" 

indemnification, the LI.RR shall Use reasonable 

effort~ co enforce sue~ indemnification in favor 

of the Fre-i.ght Operator, i'f aD.d -when applicaW.e_ 

Any rights to property en~mbered by 

encroacbments, t~ts, licensees, . squ~tter.s or 

other occupancie& current:ly on the Freight 

Prelni.aes, There shall be no· ob],igation on the 

part of the LIRR tp take any action to remove 

t:;he same except tlia,t the LIBR shall continue to 

pursu~ l~tigation pen~i~. on the Effectivw;> Date 
and tha LIRR shall take actions to -remove any. 

encroacluaeµt ~t arose after Septe!'lher i6, i~96 

and is existi.jlg .on the Commencement Date that 

prevents the movement of Rolling Stock on lines . 

b~ing actively us'ed immeµiately before the 

~eri.ct;ment Date _in C~\!'ction with Fr.!'-ight 
Operatio!l-5 on the FreiSnt Premises1 proyisied 

that, en=oacbment in this sentence shall niean a 

permanent structure and provided, further that 

the Freight Operator shall inform the Lll!R of 
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any such encroachments within JO.days .after the 

ccimn~cement Date; provided, however, that the 

Freight Operator (at its own expense) maY.'?!l.-the 

i:.IRR;s behalf take lawful a~tion to remoye »any 

Stich· occupancy which was not granted or. approved'" 

by the LIRR or its predecessors in.title •. At 

tcne Freight Operator's re~est the LIRR, to. ·the 

ext.ent applicable, shall, at the expense .of the 

Freight Ope_rator, coope!'ate '!'ith the Freight .. 

Operator in connection therewith. 

Freight Premises for purposes not directly 
Any right to use or permit others to use the "/ 

· ~eiat~ \o Freight Operations. ~ithou~ )i~iting 
the generality of the fqregbing, the Freight 

0pe:i:ator ~~not ~'.'.!,..or _g~t the use of ·the 
Operat'ing Premises or: 

(i) 

(ii) 

Tenancies not directly related to t)le ( 

Freight Operations; 

Ot·ility right-of-way or C'.r9ssings, 

including electrical and telephone wires, 

fiber optic cables and pipelines of any 

kind {unless such utility is installed jor 

the bebefit ~f the Freight Operator or a 

Permitted subtenant, with the prior 

permission of the LIRRl : and 

(iii) Ad~ertising or billboards of any kind and 

signage not directly related to the 

Freight Operations. 
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Notwithstanding the f=egoing, with respect to 

clause· Ii); the Freight Operator shall be permitted, with 

tt>e ~· to use or permit the nse of 

the Freight Premises for the purposes stated; proyided that 

any COJltracts entered into with third p~rties in connection 

. fl therewith ·are on terms no less favorable than cou1d be 

obtained with an unaffiliated third party and that· any 

revenues received therefrom'.sball be shared eqUally by the 

parties hereto. 

The parties. acknowledge and .agree that in the 

case of clause !iii) above, (xJ TDI bas the ~xclusive right 

to install and maintain billboards on the Freight Preiaises, 

(yJ no neit billboards .sha.ll be installed on the Freight 

Premises without· the prior written consent of the Freight 

Operator and (z) the Freight Operator shall permit TOI to 

have ac;,,ess to the Freight Piemises, upon reasonable notice 

to the -Freight Operator and at reasonable times, for the 

purpose of maintaining or removing any billboard. To the 

extent TDI has provided the LIRR with any indemnification, 

the LI:RR shall use reasonable efforts to enforce such 

indemidfication .i~ f~vor of the Freight-~rator, if and 

when applicable. 

( !') The Freight Operator may no_t lease, license or 

otherwise assign any :Pqrtion of the OperatU>g 

Premises to any ~rs°:" for any p~e except by 

written consent of the LIRR which may ~ granted 

in the sole discretion of _the LIRR~ provided, 

_however,. that the Freight_ (}pefa.tor. may, without 

the prior written consent of the LIRR, lease or 

license portions of the Freight Premises to. 
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shippers o:i;. ol;h~!2 .• d:J.re,c;J:l,y _.i;~;-:9~yed in the ----- -.. __ __ 
f~nce of Freight. ~r~ on the Freight 
Premises- (;:;ther t~ ~ such leas~-;i-1.i~_en,s~- -

·that has the effect, individually or taken , .. 

together with all other leases or licenses_,- of, 

causing all or a sul::istantia~ portion of the 

Freight Operations to be conducted directly hr 
any person or entity other than the Freight 

Operator) , which shall be ~rdin'!te ~ 

sciJject to t..he terms and conditions of this 

~eement. The LIR,R shall receive prior wri~ten 
'/)!.at.ice of any and all such agreements. Such 

leases and licenses, if any, shall provide for 

· inshrance and indemnification of the LljUl. ~d 
its affiliates (including any gove:ri;unent or. 

govenmiental agency) to the sanie e>etent as 

provided under_ this Agreement. S\ich leases and 

licenses, if any, shall not relieve the Fre~ght 
Operator of any c;>bligations or duties impos~d on 

it by this_Agreement. 

(gl Any use of the· name_ The Long Island Rail ROa.i:l. 
cl:xnp·~y or 'LIRR .or any niiine der±ved the7efrom or 

confusingly similar thereto, without the prior 

written CODSent of the LIRR; m:oyjqed that. the 

, Freight. operator "JDaY use any other name with the 

·wards "the", •rail~oad• or •compa.ny•. The 

Freight Operator agrees not to hold itself out 

as ia) having a commo11 identity with· the LJ:RR- or 
any of its affiliates·tincluding any government 

or go'Vernmental agency) .,r (b) acting as the 

LIRR's ag.ent. 
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(hl Any title or es~ate in the ownership of the 

Freight.Premi~es, any_other part of the 

Operating Premises or the Passenger.Premises. 

(il The right to conduct Passenger Operations. 

3.3.3 The LillR retains the right to use or to allow third 

parties to use the Freight Premises to construct, 

inspect; ;epair and mai,ntain bridge~, culverts and 

other structures {iDcluding structures in.connection 

with the utiliz~ti~ by.the Ll:RR of its sul::isurface'or 

air rights h~eunder) 9r cotJJ;ltruct utilities with 

rea.sonl..ble prior written notice tcr the Fre~ght 

Oper,;.tor, provided howe'lllar that any such use shall 

not materially interfere wi.th the Fr!"igbt Vperations. 

The r-reight Operator~ ,lq>9Il receipt Qf prior written 

notice f:i;c:-m the LIRR, -will cooperate, wit.bout any 

cost to the Freight Operator; iii allotring ~he LIRR to 

ef£ectuate = pexmit any work descril>ad ~ this 

Arti~le 3.3.3. Any indemnification or release by any 

third party to the LIRR with re51"ect to th.e above 

shall, b:'.r'. :i;ts .terms._ 4lso inure to the benefit of the 
Frei~ht Operator. 

3.3.4 upon reas<111abl.e prior notice ~o the- Freight Operator, 

the LIRR shall have the ri.gh):: to pertnit coru;truction 

~f a highway in conjunctiC?D with the Freight Premises· 

on the Bay Ridge_ Ilnmch from the liSth Street .Y~ 

· (~h-st AVS!luel in_ Brooklyn to the cazwecti<?D with 
Con:ca.il. at Fresh Pond for mitigating the ll,i.ghway 

traffic congestion through Brooklyn and Queens during 

and after completion of the Gowanas Expressway 
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reconst:niction and rehabilitation project. In such 

·event, the" Freight Operator will be entitled to 

receive from the LIRR dan:ages as described in the 

next sentence. Damages means so~ of the revenue~ 

received during the tweive months preceding de1,ivery 

of the aforementioned notice from customers that can 

no longer be served by rail due to such project 

mult.iplied by twice the number of years and 
fractional portions thereo~ of s_uch peri~ of .. 

in~erference. In addition, the LIRR shall, without 

duplication, indemnify the Freight Pperator.f°or any 

Loss or Damage in connection therewith. If the 

Freight Operat6r resumes Freight Operations a·fter 

completion o~ this construction. project, the. ~eight 

Operator shall be sµbject to certain scheduling 

limitations as to joint use to be agreed upon in 

writing. The LIRR sh~ll use reasonable. eff~t:s t:o 

have t:he p:iroject work. pe;formed :Ln ·a manner t:o 

mi;nimize disruptions t_o the Freight Operations. 

3.3.5 The following prD'risions apply to a portion of the 

Freight Premises l<Iiown as Yard A and described more .. 
fully in Exhibit 5 hereto< 

(a) The LIRR reserves ·the right to take exc~usive 

possession of pa.rt ?r all of Yard A in the e~ent 
it is needed to be used as tsart of the Passenger 

Opera.tions, for expansion of Passenge~ 

Operations, or for any regional transportation 

plan. Subject to the last paragraph of this 

.Articie 3.3.S, the LIRR ~hall only exercise this 

right upon ·not· less than six months prior . 
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written notice to the Freight Operator and, in 

any event, only after December 31, 2901. 

{b) The parties agree to negotiate, in good faith, 

mutually acceptable an;angements with the goal 

~f avoiding additional cost or loss of 

operations by the Freight Operator in· cormeation 

wit.h any taking de.scribed in clause (a) above, 

including without limitation,. the con.st:niction 

at the sol~ co~t of the LIRR of freight 

facilities, Which shall then become part of the 

Freight Premises, to hand;le the average daily 

voluK1e af tra~fi~ handled in tt;ie Yard A 

facil.ities taken possession of by t;he l.oIRR "lfllder 

Article 3· •. 3.S(a) hereof in the twelve (12) 

months Prect:ding the .time: when the LIRR .~akes 

possession und!lr said Article 3. 3. 5 (a) , all. of 

whicl. is subject t.o availability of an 

alternative s:i.te aod capital funds •. 

{c) Should the rartie~ be unable t:o reach a l?lllt:ually 

accept,ab~e agreement !'IS descrlhed in 3.3 .5 lb) 

hereof, the LIRR will reduce the ~ual Fee for 

the balance of the term by an alllOUllt equal to 

~he .increased ~tional cost and lost profits 

assoc~ated with any taking described in clause 

(a J abc7ve, . but in no ev,ent shal: 1 such ainounti 

exc:eed 25% of the Annual Fee. In the )'t!.Br in 

which the LIRR, so takes possession, the Annual 

Fee ~11 _be prorated on a daily basis and 

r~duced for the ba~ance of the year, following 

the date of such possession in accordance with 
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tlie preceding sentence. In aqdition, to the 

extent the Freight Operator has made any.Capital 

Improvements to Yard A, the Freight Operator 

shall receive from the LIRR the unamortized cost 

of such iropr0vements; provided that such 

atnortization shall be based on a useful life.of 

severi years. 

The foregoing provisions of this Article 3.3.5 

shall not apply to the property identifie<;l. in 

Exhibit. 1.4: which propert:y the LIRR sh~ll be. 

allowed to take any time after the Commli'Ilcement 
Date without any compensation to_ the Freight 

Opiorator. 

3. l. & After giving notice of proposed construe1Cion undex; 

'any pr~ision of thl,s ~Section 3 . 3 , .. LIRR 

representatives shall meet with Freight Operator 

representatives to review the details of.the 

c<>11struction project, ~ncludirig but not limiteQ .to 

work plans and schedules. If the consi;:ruction 
project, in Freight Operator's sole opinio.n, requires 

fJ.agme.i'.r o_;, other persotinel for safety or ope.rati9,.al 
cQzu;id~ations, Freight Operat9r wi.H"assi~· 
·pers0tinel. to the p~oject at LIRR'' s sole eJCpense. 

3.3.7 The LIRR 111ay, in respect of the Freight Premises, 

have its own systematic and periodic program of 
environmental ·auditin!i or a d~ented, sistematic 

practice r.egardi.ng its due diligence in preyenti.ng, 

detecting or. correcting violations as defined in the 

Environmental Protection Agency Policy reg:arding 
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incentives for self-policing dated December IS, 19.95 

(or a.i;iy successor thereto, as announced and in effect 

frOl!l tiJ11B to time}; and the.Freight Operator shall 

provide ·access to its t:acilities.. +ecord.s and 

documents, and !!lake available upon reasonable reguest 

such staff as. may be necessary tc;ir the LIRR to 

conduct such a program or practice; prgyided, 

however, that the LIRR shall provide the Freight 

Operator with a copy of the written procedures ur 

guidelines under vhich it conducts.the program or 

practice, and shall conduct a review not more 

freq1Jently than sentl-a.nnual.ly at any facility. Upon 

pr~~ation of a written report as a :ceS\IJ.t of the 

audit or practice. the LIRR ~hall provide the Freight 

Operator with a copy of the report, and the Fre.ight 

Opercitor, ..ritlun 30..~day_s thereafter shall pro~ide ~y 
respozuie or other cOmme.nt on the r!"commendati~ or 

other materials pre~erite~ in ·the report. The ·Fr~ight 
Operator understands and agrees that the LIRR 111ay 

aper'!-te such a program Q.r practice far the LI~' s 
benefit, and the Freight Operator ~ha.11 not be. 

entitled to rely upon the results thereof fqr any 
purpose, ex'.cept' with ·the express written-censent. of 

the LIRR •. 

3.3.B The LIRR retains the right of access to ~d exclusive 

use of the basement communications roQia in the LIC 
' .. . . ~ . 

Freight Building at 21st Street and Jacks<?O Aye.nue. 
The·LIRR retains the right of access to.such basement 

comiwriicati0ns room on Clil. ongoing basis for it~ own. 

and.~ Fso=el; and .for·~IRR.highway vehicles to 

enter and park: in the parkiiig lot outside the 
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building. Notwithstanding the foregoing, (i) LI:RR · 

shall be solely responsible for the 11lciintenance and 

security of the basement C"'!'J"UlliCations romn in the 

LIC Freight: Building, and {ii) LIRR shall indetnnify 

and hold ha:nnless t:he Freigh_t ~raror. for all .-1,!:lss 

and Damage .arising out of or in connection 'W'ith the 

use of the basement communications room licxcept: t:o 

t:be extent caused by the gross negligence, 

recklessness or willful or wanton misconduct. of .t:he 

Freight Operator) . 

3.3.9 The LIRR retains t:he right of access to and exclusive 

use of the property identifie~ in Exhibit 15 _that js 

lqcated underneath the' 21st Stree~ Bridge and extends 

westward int'o the culvert between .the concrete walls, 

Tracks. 1 through' B <identified ": E:idiibit 14 of· .the 

Transfer Agreement).in Yard A and the ground storage 

area in Maspeth Yard (Exhibit 16) from April 1997 

through December 1998. The LIRR retains the ris-ht of 
access to these facilities for its own personnel and 
such cont:rac:tor(s) as may be designated by the LIRR 

and where necessary, using LIRR crews and equipment. 

The Fr~igbt: Operato'r will a~so make availab-1,e to LIRR 

the west:ern portion of the salt t:rack in Arch Street 

Ya;r:'d and Tracie 5 in Maspeth (identified in Exhibit 

is. which is not part of the ~eight Premises), on an 

as-needed basis as determ;i.ned by LIRR for loading and 

unloading cars of Company Traffic consistent with the 

n!!ed of the Freight Operator. Movement of LIRR crews 

aDd equipment within Yard A, the Arch Street Yard and 

Maspeth Ya:rd will be coordinated by the Freight 

Operator. Notwithstanding the foreoing, (iJ LIRR 
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shall be solely responsible for the maintenanc~ and 

security ·of the property described in Exhibit 15, and. 

(ii) LIRR shalJ. indemnify and hold harmless the 

Freight Operator for all Loss and Damage a.rising ont: 

of. or ·in connection with the use of the property 

described" in Exhibit 15 (except to the extent caused 

by the gross negligence, recklessness, or willful or 

wanton misconduct of the Freight Operator) . 

,IJ4diti91lB to Freight Pri!l!!.ises 

3.4.1 In the event that the LI!l:R, in it:s sole di·scretion, 

Clete'rmines thal; a11y portion of. the Joint trse. "Premises 

which is necessart for ):he 'Freight Operations i-e;i no 

.longer nece;.sary in connectlan 'ldt:h its' Passenger 

Operations or -other public use-, and therefore · 

det.e.n'idnes t~ abandon such port.ion, the Freigl:\I: 

Operator sba.11 have 'the opt:l,on to accept sucli portion 

a~ an addition to the Freight Premises, and such 

· portlon shall be treated as Freight Premises 

thereafter.and in any event shall no longer be· 

treated as.~o~nt Use Premises. 

Mi-M.1RR00!56 
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Reversion of· Freight Premises to the LIRR Under 
Certain Circumstanceg 

3.5.1 The Freight Operator may, by written nqtice ~o the 

LIRR, designate a porti<>n or portions of the Freight 

Premises as being unnecessary in c0JU1ection w~th the 

Freight Operations. At the option of the LIRR, such 

portions cf th~ Freight P~emises may revert ta the 

LlRR • s control.. an? ~orae a part of the Pas-senger 

.Premises upon 30 days prior written notice to the. 

Freight Operator; provided however, that (i) if any 

such portion that reverts to the LIRR includes any 

pa~t cf the right-of;r~y or an 'IPP~t~e 
associated with any tracks in the Freight. PremiS10s, 

such portion that reverts to the LIRR shall. also 

include such t:rac:ks and (ii) in rio eV'eµt shall there 

reverto to the LIRR. any. traclts or facil.ities that are 

only ~ccessihle t~ugh the Freight Premi.ses. If the 

LIRR does not elect ~o ~ve any such portion revert 

to its control (i) such portion shall remain as part 

of the Freight; 'l;>remises and (ii) with respect to any 

such pqrt-ion which is only accessible_ througJ:i. the 

Fr~ight Premises., the. Frei~ht Operator .• with the 

consent of the LIRR (which consent shall not be 

unreasonably withheld) , may re.move. and sel.l the r~l 

and assoc;iated t>;ack materials thereon in accordan~e · 
with Article 3.6-Sliii). 

3.5.2 At any time during the· notice period described in 

Article 3 .. 5. l. hereo~, the Fr~ight Operat;,r may 

reclaim such partiou or portions of the Freight 

Premises by withdrawing the designatiqn d~sc:rihed in 
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Article 3.5.1 hereof. 

3. 5 .3 In the event of a reversion hereunder, there shall be 

no reduction in the AIJnu;ll Fee. 

3.6 CmJsU ti@ of Freight Premises 

3. 6. :t The Freight Operator acl<Dovl.edges that it has 

condueted'"liue c:Uligence to its satisfaction prior to 

signing this Agreement. 

3.6.:Z The L1RR has conducted an enVironmental. audit ~ted 

Jul.y 12, 1!1.96, which was. made available for the 

Freight ·Operator• s reV'iew. · 

3.6.3 The Freight' Operator ackllowledges and agrees that 'the 

Freight Prell\ises are be.ing trar:is:ferred ~eWJder .. ~m 
an •as is/where is• basis atid the Fieig~t opeP,.i:or 

shall, subject to the provisions ·Of ·Article B.4.' 
' . 

hereof, be reappn.sih1e for the conditibn of the 

Fre1ght Preuiises as of· the Commencement Pate. 

3. 6. ·'1 The Freight Operator is prohibited fram
7 

selling, 

sal.vag.ing, d~lishing or remaving -any part of the 

Freight Prfllllises, fucl.~ding but. noi. 1¥dted ·to the 
tra:ck, ties, ballast and t:i:ack su!"port':', Without the 

prior written consent of the £IRR. 

3.6.S Notwithstanding any provi~ion herein to the contrary: 

(i) the ~igbt Operator may, upon prior writt~ 
notification to the LIRR, salvage.and sell a11 

su:cPius· track material.s stored on the right-of-way 
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"3.7.1 

• 

within the Freight Premises, :proyided, that the net . 

· proceeds f7°"' aI1y sale shall be share~ equally. by.~the 
Freight Operator i0d the LIRR; {ii) the Freight 

0perat= may repla:ce any part of the F7_e-ight Pr~mises 
with parts of ·equal or greater quality and the 

proceeds from the sale of such repla~d parts shal1 

accrue to the Freight Operator; and (iii) net 

profits, if any, .. from the sale of: any materials wj th 

the consent of the LIRR pursnant to Article 3 .. 5~1 · 
._ hi;reof shall be shared equally by t.he Freight 

Operator and the LIRR. 

treigb,t Switches 

Exhibit 6 hereto Sets forth a list of A<;tive Fri;ight 

Switches, all of which have ~<:'11 classified as either 
"category A, Category B or C.;,_tegory C Freight 

Switches. Except a1> set·forth below, the 

classification of a Freight switch shall'not change 

prior to the tennination of this Agreement, including 
any Extension Period. 

3. 7 .2 All ca~egory c Pre.ight Switches exi19t-;i.ng Qll the 

Effe·ctive Date shall automatically become Category B 

Freight switches efghteen (18) ·months a~.ter the 

Commencement Date, for ~11 ~s~s under this 

Agreement, including for purposes Of Article 4.1.l(b) 
hereof. 

3.7.3 Any Freight Switch that, after the Commencement Date, 

is cil in~talled, including by way of replacement 

{other than when r.,Placing a Category A Switch, which 
~ 
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replacement switch shall also be a category A Switch} 

or {ii) newly activa.ted, shall, after·such 

.installation or activatfon, be classified· as a 

Category B Freight Switch, for ~ll purposes under 

this Agreement, including for purposes of Article 

4-.LJ.{bl hereof. 

During the first eighteen {18} months after the 

Commencement Date, the Freight Operator may activate 

any Freight Switch identif:led in EXhibit 7 he,,-eto •. by 

providing thirty (30) days written notice to the 

LIRR: The· LIRR, shall, within a reasonabl';' peri~ ·of 

time, activate any such Freight Switch reqtiested to 

be. added, provided that, for each Freight Switch 

activated, the Freight Operatoi; will be charged the 

cost to ~ctivate such Freight Sw~tcb. 

After eighteen (18) months from the Commenccement .. 

Date, tru;, Freight ~tor shall. give at 1e~st thirty 

(30) days prior Written notice t.o deactivat.e a 

Freight Switch. The nDDthly switch Maintenance Pee 

shall be reduced accordingly following the lapse of 

su~ thi~y (3o) day pe·~iod. Th.; LIRR,..:. at its sole 

option, mayxein<:ive at ~y time after eighteen (18) 

months' after the ~c:ement Dat~ . thoae r'reight 

switches identified in i;;:xhi.bits 6 or 7 which.are 

deactivated or are nqt activated by the Freight 

Operator during this period. 

3. 7. 6 To install a new Freight Switch at any time, or to 

activate a Freight SWitch in place.after eighteen 

(18i months from the Commencement Date, the Freight 
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Operator shall make such request in writing to the 

LIRR, and follow the procedu:fes outlined in ~it.~ 
. hereto. 

3.7.7 (a) The LIRR shall replace or rehabilitate,· at its 

cost, any Category A Freight Switch that is in need 

of replacement or·relui.bilitation upon request of the· 
' . . 

Freight Operator. or if the LIRl!. elects to replace or 

rehabilitate such Freight sWitch. 

(b) The LIRR shali replace or rebabilita~e, ~t.the 
Freight Operator's cost, any Category B or Category c 
Freight Switch that is, or is estimated to be withil:! 
one (l.) year of the dat~ of notici;> set f.ortb. in. this 

Article 3. 7 - 7, i;n need of replacemfZilt or 

rehabilitation, provided that {i~ the LIRR has 

fl.1ruisbed to the Freight- Operator written notice that 

includea the coat of and. schedule ft)l:' such 

replacement or rel¥iliilitation at least l.20 days priqr 

to the proposed date of initiating such replacement 
or rehal:iiiitation (provided, that the LIRR shall not 
be Obligated to furni~h such notice in emergencies 
which affect the safety. of. Passenger Operat.iOJ1s on 
the J'oint Use ~remlsesi and (ii). withi~ .60. da~s after 

receip,t of such notice, the Freight Operator has ~.ot 

notified the LIRR in wr~ting that such Freight Switch 

should be deactivated rather tnan rep1aced or 

rehabilitated. Upon receipt of any such ~otice 

requesting deactivation, the LlRR 'may, but s~all not 
be obligated·to, deactivate the relevant Freight 
Switch immediately. Nothing set forth in this clause 

(bl shall preclude the LIRR from replacing or 
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reb,. ·Uitating a Cat.egory B or Category C Freight 

Switch; at its own election, at the LIRR's expense • 

(c) The LIRR 1 s obligation to repair Cat"90ry C 

Freight switches duril:ig the first 18 months shall be 

limit'ed to repairs costing in the aggre~te for ·any 

siDgle switch no roor~ than $15,000. In the event the 

aggregate cost is projected to exceed $15,000, the 

LIRR shall fun:iish notice to the Freight Operator 0£ 

the required repairs and the associated cost. Within 

30-days of such notice, the Freight Oi?£'rator shii.11 by 

writteJJ notice to the LIRR _elect to (i) pay for that 

_P?rti.on of the costs rel.ateq to such ~pair which 

e>tt:eed $15, 000 .or (ii) deactivate the ....U.~. 

3. 7. 8 In connection with._cuzj::.~s fq,r whicll ~tegory B or ·, 

Catego:i::y c Fre~ght S"{itclles are used, the Freight 
Operator shall. contu,;:.~. to serve sucli ".:astome~s • .for 

at. least l.8 q>ontbs from the eommenc;ement:: Dat.e w:il.ess 

(:i,} a customer refu~s.to accept the same price and 

terms e.xistitig on the day prior to the Coalm!Ocement 
Date or (ii) the Freight Operate~ elects .to have the . . , . .. ' . 
Freight SWi tch deactivated under A+t :l,cle 3. 7. 7 

'her~of. 

All.'l'XCLE 4' COHPENSAXIOH 

4.l. corp:pmlsation 

i'.f· 

4.Ll 'l:'.be Fre.\ght °?7rator .. shall.pay to the. LµUl. during the 

te.rm of t;his Agreement, the .following sums: 
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(a) A Trackage Fee of $0.25 per Car Mile. 

(b) (i} A switch Maintenance Fe~ for each Category 

A Freight Switch equal. to $785. per. month 

for each month o~ portion thereof; 

(ii) A SWitch Maintenance Fee for each category 

B Freight SWitch equal to $495 per 1110nth 

for e~ch_IDOilth or porti?P ~herl!of during 

which such Freight Switch is activ;;,_ted; 

and 

(iii) A Switch Maintenance Fee, per rnont~,.for 

each category C Fretgbi: s..itcb equal to , 

lOt of th~ 1110nthly revei:iues net of 

allowances of the Freight Operator 

attributable to the freight. carload :vdlUllle 

passing ~ snch Freight SWitch during 

such tn0nth for each WIOllth ar portion 

thereof during which su-;:h Freight switch 

is activated, but in no event shall the 

SWitch Maintenance Fee for a ea_tegory c 
Freight switch exceed $495 per month. 

(c). An Annua1 Fee for·tbe ter111 of this Agreement as 

set forth below"on the ~cement Date and on 

·each ~versary of the C~ntement Date1 

O>aimeaceaamot :Date $200,000 

ise ebrough 'ti!. Amli~aries $200,000 on each ...,,iversary 

5th and 6tll ~""rHrie• $COO,OOO an -eh amdversary 

7th, 8th -4 9th llmiiverslrlres $'00,000 -oa -cli am>iversary 
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10th through 19th Anniversaries $800, coo on each amrlversuy 

(dJ A Concession Fee in the amount of $1,100,0oo, 

$250,DOO of which shall be paid on the Effective 

Date and $85 O, 000 of which shall he paid on the 

COT!lll1ellcement lJl!,te. 

4.1.2 The fees in Article 4.1.1 Cai and (b) shall be 

calculated for eaah nmth lllld ·paid not later than the 

30th day of the following ,,K,nth. 

' ".1. 3 The LIRR ·shall not share in the rail line-haul 

rev:enues derived· by the Freight operator in 

ccmnection with the Freight Operation8. 

4 .1.4 If any payment· unda:r this Agreement i,s due. on ..a LIRR 

· boltday·, Saturday or. sunday, .~ fe~ in Articles 

.4.1.1 (al, (b) and (c) shall· be pa.14 0n the first 

4.2 

. . 
business day folloving the bo1iday, Saturday = 
Sunday. 

Ad1pagnant of tees 
. ' 

The fees described in Articles 4.1.i(a} aod (b) shall 

be subfect to an adjU.stment (up Or down) effective 

~ach .Jan'l!Clry 1, coaneDcing with .Januar-Y 1, 1998, 

based on the relatiOllllhip of the AAR 'tor successor 

organization) Iodice.a of Bailrc>iad Mater1al 1>rices and 

Wage Rates for 1ta.ilroads of Cl,a.11s I, Eastern District 

(material prices, wage.::rates and auppl~t c:ombined, 

~eluding fue.ll published in the prec~51 July 1 to 

·such ~dices published. on July 1, 1996. In the event 
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that these .indices are discontinued, .. the adjus.t;ment 

will be based on the Composite Implicit Price . 

Deflater p~lished by BUreau of E~;nomic An~ysi~, 
U.S. Department of Commerce, or any successor 

organization. 

Late Pa)llDep.t. P<\Pa2tx 

If the Freight Operator fails. t.~ ~Y _tpe LI~ on the 

due d,;t~:;.. ~pecifi~d. i~· h;l~le 4 .1 hereof, ·it .will 

p~y the LIRR int.erest on the ~ym~ts. d;;~,. f~ the 

due date to the date of payment, at"a mon~hly rate of 

H~ compourui~d.monthl.y. For invoices rende~<;d bythe 

LI!!R or·the -Freight Operator for .se:rvic..S ~endered to 

the other party; C:.ther "than tbose included in Article 

4.1 hereof, alt late charge wi11 be included for 

.each month or part thereof if no payment is received 

within 30 days of the receipt of invoice. 

Notwithstanding the foregoing, all· late charges 

payable by the LIRR hereµnder will be in compliance 

with the Prompt Paymeii.t Act. 

llillwSr 

4.4.1 No invoices for the fees in Articles 4.1.1 will be. 

is~ued by the LIRR. Th~ Freight Operator wi~l submit 

all. payments· i.Q. respect thereof to ·the LIRR together 

with the supporting documentation :outlined in.Article 

4.5.1 hereof. 

4.4.2 For services provided by the Freight Operator to t;he 

LIRR, the Freight Operator will invoice as ~ell.owe: 
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(a) For repairs perfonned on LIRR equipment, the 

Freight Operator will bill the LIRR at car 

repair billing rates included in the l.ate.;t 

edition of the AAR Office Manual. 

(bl For car hire and freight loss and damage on 

.fre:ight shipments settled with foreign line 

railroads on account of LIRR Company Traffic 

morlng in foreign line ~s, th& .Freight. 

Operator will bill the LIRR th~ actual car hire 

or freight loss and dama~e, as the ..:ase ll!a.Y be, 

paid or payable to foreign li~es ?n a~count of 

~he LIRR, increased br S't t:o coyer 

· _administrative costs. incunoed by- ,the Freight 

Operator; 

it) For. services parfo:rma<;J. by ti:µ> ~e.igbt QRerat:.or 

for the LIRR not included i:n Art;i.cles 4 -4. 2 (a) 

and lb). here~£. the services will be billed at 

the Freight Operator's direct labo.r and 111aterial 

pric~e, increased for applicabl.e overheads as ' 

set ~orl;;h in. the Freight Operator's then current 

schedul.e of rates; 

[dJ For a.ll services p¢ormed by the LIRR for tl;le 

.~~igh~ Operato~. the.services will be b~lled~at 
the LIRR • s direct labor rates ~ 11Jat";l"i~l.s 
prices, in=eased for applicabl.e oyerho:-Aqs as 

set forth in the then current LiliR schedule of 

.i:;ates. 

j,!TAl\..I~ 
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4.5 Rayment D'X'Jl!l!Slltation 
.l . 

4.5.l ··The following documentation is required: 

Cal 

(bl 

(cl 

The monthly payment for the Trackage Fee hereof 

shall be supported by detailed WTitten 

documentation showing the basis for the fee. At 

a minimum, the documentation shall inclµde ~he 

month of payment, the mm.er and t,!le number of 
t-· .... :·· -~ ·-- .. ··-·--·~· --- .. 
the Freight Rolling Stock, origin and. 

destination on the Joint Use Premises, miles .· . .. . ' 

traveled on the Join.t Use Premises and total 

fees accrued fo~ each unit of Freight Rolling 

Stock. .nie tot.aL <'.ar Miles and fees ,rl,a1'1 be. 

aggr~ated for the nionth. 

;he swit~ Maint~ce Fee described fn ~icle 
4.1.l(b) hereof shall be supported by.a written 

statement fro.m the Freight Operator shawing th>: 

category (A, B or CJ and lpcation of the 

specific switches for which the fee is being 

paid, and the payment month. 

For al~ other invoices tendered by each party to 

the other party, the invoice shall be 

accompanied b)" detailed ...ritten documentation to 

support the charges therefn. . 

4 .s. 2 Each party shall make available to representatives of 

the other party, during normal business hours, all 

relevant .:.Ork and materials, books, records, 

correspondence, disks, instructions, working papers, 
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plans, drawings, specificaticrns, receipts, vou~hers 

and memoranda of every description \collectively, the 

"Information•). pertaining to payments .Under tb'is 

Agreement and supporttiig any charges bil~ed to the 

other part.y-. The parties, at their own expense, 

shall preserve such 9f their own documents for a 
period of one year or such longer period required 

under state or federal laws and regulations. Each 

party agrees that all Information provided or made 

avail~le to it by the other shall not be disclosed 

tci any person other than such party's officers, 

directors, attorneys or other agents as ne~essary in 

c;:onnection with perfarnting it~ obligations under this 
Agreeme;,t or as it may be. legaily <=~ll~d. ·In the 

event th3.t .any party is legally c~mpel.{ed to disclose 

any Inforinati"'1 sµc:h party shall g.ive th~. ot;h~r party 

sufficient notice to allow sUcil party to seek ~ 
inj~ction or other rl!~dy. Eaah p~y shall be 

liable for ai;iy disclosures ~ade by th~ir officers, 

.~ectors, attorneys or other ag~ts to the extent 

such disclosures violate this Al:ticle 4.~.2. 

}?avment Addrese 

4. 6 .1 Al.l invoices by the Freight Operator to the L+RR 

,;,hall be directed· to: 

Manager-Accounts Receivabre· 
Mail Code: 1443 
L9ng Island Rail· Road 
l~~-01 Art:pe~.~~nue 
Jamaica, NY·' 11435 

qr at such oJ-her loca1:i9:n as the I.IRR may from. time 

to ,time designate' by written no::ice. 

-44-
MT MJRR00668 

-



• 

i::;.. 

~rv 

• 

4.6 2 All payments by the Freight Operator to the LIRR 

shall be direct:ed to; 

Treasurer 
Mail Code: l.43]. 
Long Uiand Rilil Road 
l.46-01 Archer Avenue 
Jamaica, NY l.l.435 

or at such·other·~ocation as the LIRR may from ~ime 

to time designate by written notice. 

4.6.3 All payments between the parties will be.paid-in 

lawful money of the United States. 

4.6.4 All invoices and payments by the LI~ to the Ffeight 
~"~~or shag. be direc~eoi ~a: . . 

Sonthe= Empire State Railroad Company 
cfo ,llnacos~ia & Pacific Company~ Inc. 
~05 Lexington Avenue,·soth Fl. 
New York, NY l.QJ.74 

or at such other location as the Freight Operator may 
from time. to time designate by writteii notice. 

4.6.5 The parties shall not dcolay payment of any bill 
becaus'e of errors or disputed items, "but shal.l make 

payment ~ject to subseqiient adjustment. The , 

parties need not honor any except:i~ to an i,nvoice if 
it is delivered after the.expiracion of eighteen (l.81 

.months from the last day of ·the ca1endiir "month during 

which such invoice- is .rendered. Neither party shall 
render an invoice ·later than eighteen tis); months· 

(i) after the last day"qf "the calerida.i mcnth"in which 

the expens~ covered thereby is incurred, or (ii) in 
the case of claims disputed as to amolint· ·or 
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liability, after the amount is sett.led, or the 

liability is established, whichever occurs firS.t. 

This provision. shall not l.imit the retroactive 

adjustment of billing mad« pu.rsuant:·to an exception 

taken to original accounting by cir under authority of: 
the-United states Departme:n;t of Tra:n;sportatio:n;, MTA 

. Al.lditor aeperal and other regulatory agencies or 

retroactive adjustment of wage rates and settlement 

of wage claims subject to any appl:icable sta;tute of 

limitatio:ns. 

4.6 6 The parties shall keep, ~ ca;use each 

subcoQtractor/supplier to.Jceep, records·aI?-d books of 

account, showing the ~taal cost t~ it of al.l items 

of liibor_, materials, ~~· supplies, serv-ices 
and· other expendit~es of whatever nattire incurred :Lo 

connection with this Ag:re~~:·. · 

UTJ:CI.B 5: ~Cj31 

5. l. Ma;l.nt''l-!W-'"' pf rreiqht Rremi,aes 

5.l.. l. unless waived in writing PY the LIRR, the Freight 

OpeFator, at·its sole.cost and ~e, shall. 

mainta.41 tµe Frei~h~ ~remises in a state of 

reasonable repair _for th~i;x; intemied .use. Al.1. track'.s 

in .t~ Freight .Pr!"miit~s will be !llaintained to at 

least.PRA. Glass I standards, ex~ept those t~acks 

.identified in Exhibit 9 hereto, as (i) Inactive,· 

·which shall ~ maintafoed in a condition equal to or 
better thi>;l that prevailing On· the Commencement Data, 

and (ii) o.o.s. · (OUt of Service) which shall be 
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maintained in a condition that does not create a 

hazard. 

5.1.2 The Freight Operator will be responsible for all. 

arrangements with third parties concerning existing 

·a,nd future Team Tracks and Priv;lte Freight Sidings, 

including their use and maintenance. 

5.J..3 The Freight Operator will be resPonsible f9~ the .. 
·i~spec-tion of- aii P;:i.;..~t..- -~eigh~- Sidings. in use or 

planned to be used and will use reasonable best 

efforts to ensure that such facilities are maiqtained 

in a safe and operable condition. Before any. 

inactive Private Freight Sidi~g is ·activat~d, the 

Freight Operator will inspect ~he siding and ens~ 

tliat it is in a condition to perniit safe operat.io/ls. 

5. 2 Maintenance of Bridges, 

5.2.l Notwithstanding anything in Article 5.1 to the 
contrary, the LIRR or other agencies currently 

responsible for the maintenance and repair of the 

frame~ork ~nd abutments of any bridge s~ructure~ 
, {oth~r·than any culverts or viaducts) carrying any 

highways over or under the railroad or carrying 
. ' 

railroad over or under ~other railroad or carrying 

railroad over"wat~r, in each case in the Freight 

Premises, shall continue to he so responsible unless . . 
any Leiss or Damage is caused by the Freight Operator 

(except by the Freight Operator's normal use) in which 

case the Freight Operator shall be responsible for 

repairing same but shall" not he responsible for 
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maintaining same after such repairs. The LIRR•s 

responsibility hereunder is sub)ect t9 the 

availability and allocation of ftmding for major· 

bridge repair/reconstruction work. Nothing herein 

snal"i be construed as imposing on the L1:RR a greater 

responsibility than that.required by law or any 

limitation on the LIRR's discr>"tion in determining 

the order of priority of capital projects as between 

- thosoi· a:fffecting .any.-Operating .Premises and. -Pass.~r 

Premises. 

5.2.2 If the condition of any bridge in the Freight 

Premises resuits, in unsafe or impassable conditi.Qns 

that preii-e'nt' -u-;e of a p~ of the Preight Premises 

for any period equal to an Abate"!"n\: "Period,. then the 

Freight !)perator shall be E!!lt_i!:led tD an Equitable 

Abatement of the Juinual J<'eei proyided,_..ver that 

this clause shall not apply·to any condition which is 

caused use by the Freight: Operator (except by the 

Freight Oper~tor•s nornial. use). 

5.2.3 Upon reas~na~le_prior notice to the Freight•Operator 

the LIRR and. its contractors shall have - the right to 

enter the Freight Premises for the pµrpqse of 

inspections, ma.1ntenance. and r;.pair in connection 

wil::b it;. . .:,bligations und~r this ~icle. 

5.2.4 The Freight Operator's obligation to maintain the 
··Freight Preinises shall continue until, such tim!" as a 

•· reversl~ of such propertY to the LIRR or- a 

termination of this Agi"~ment oc=s. 

MTMJRR00672 
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5.3 M~intenauce of Joint Use Premises 

5.3.1 Except as otherwise specifically provided in the 

Agree.ment, the LIRB. at its own expense shall maintain 

and repair the Joint Use Premises in a manner that 

allaws it to conduct Passe~ger Operations and that 

allows the Freight Operator to cend\lct Freight 

Operations in the manner ~onducted.on the Effective 

Date. Any maintenance.and repaiF~.:PY.t4e.LI.RR..,. 
r~quesced by the F~eight ·~~ator, that allow the 

.F:i:e.i,ght Operator to conduct Freight .operations other 
than in tlie manner conducted on the Effective Da.te 

shall only be .performed under A:r.ticle .5.3.2 hereof·. 

5.3.2 In the event the LIRR, in its sol.e discretioµ, agrees 

to make change.s to the .JOint Use Premises at the .. 

request of the Freight Operator, the Freight Operator 
will (a) pay for the cast af these changes in 

accordance with Article 4.4 and (b} will bear.all of 

the incrementa:l.costs necessary to maintain the same 

in a state of good repair as reasonably required by 
the LIRR. 

5.3.J The LIRR may make or cause to be made any 

improvements to the Joint Use Premises that the LIRR 

deems neces".ary or desi:r;able t<> the Joint Use 
Premises except that the LIRR ~hall maintain 

clearances in e>D.steDce on the Effective Date. 

5.3.4 Notwithstanding the fo~egoing, the LIRll. may impose 

temporary ·clearance, speed or operating restric~ions 

as may be.necessary in connection with construction, 
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rehabilitation or repair projects or other operating 

emergencies. · 

5.3.5 The Llllll. does not guarantee the condit1on of the 

Joint Use Premises or that the Freight. Operations 

will not be interrupted. If, as a result of LIRR 

action under Artic1e 5.J.l, 5.3.3 or 5.3.4 hereof, 

the· whole or any patt or parts of the· Joint. Ose 

Preiaj.~~~.be~omes·iµnisabl~ fqr Freigq~ Oper~tiOilE! for 

a period equal to an Abatement Period, the Freight 

Operator shall be entitled ta an Equitable Abatement 

of the Annual Fee (other than as a result of the 

occurrence af an Ev'ent of Foq:e Majeure). 

6.1 

Al!.TICLB 6: MAHAGil!li!:NT, l).lllECTl:ON, DISPATCa:IlfG,. 
OPERA1'~ MID·~ ·. . 

Abandgnme.nt of Operations 

·-~-' 

To the extent legally required, the Freight Operator 

must obtain perudssion of the STB fo~ aJ:J::Y abandonment 

of any se:ovice or operations prior ta such 

abandonment, or abt;Bin ~ ex.e~ti~n tr®. abandonment. 

. in respect thereof and !ihalJ. furnish the LJiliR \<ith 
prior writt.~n notice of any request. t.h.;;refor, as well 

as notice of receipt of any such pe>:missian. In the 

event. the Freight Operator. f.iils or ~eases to provide 

freight servicas, the.rei;ponsibility for any 

abandonment proceeding before t.J:le.STB in respect 

th7:,;.~()f shall, be . bc;>:c;ne. by the Freight. Opel[ator. · The 

~IRR ~es~s ~he right, at its aptian, to 
participate in any such proc:aeding, provided that the 
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LIRR sha.11 not oppose the . Freight Opera.tor in such 

proc:eeding. The abandomnent of a.ny service or 

operations sha.11 not a.ffect whether any property is· 

or is not included a.a pa.rt of the Freight Premises. 

Switching and J2ispatc;binq 

6.2.1 In connection with the grant of rights delineated in 

Article.~ hereof, the Freight Opera.tor ahall perform 

all switching movements over the Freight Premises. 

6.2.2 The LIRR shall perform all dispatching and dire~t all 

train and switching movements over the Joint use 
Premises ui:!der the direction ~f the Chief 

Transportation Officer of the LIRR. The I.IRR shall 

dispatch trains o:f the L
0

IRR and the Freight Oper:ator 

consistent.with the priority of passenge~ trains, and 

availability of Operating Windows and ~ith the 

Freight ope:r=,.tor' s ability to proviqe reasonably 

c·onsistent services t;o its freig.ht customers. 

I .• -

6.3 Priority of PaH!!flqm; Operations 0Yel" the Jpint Uae 
Premi.11'es · 

6.3.1 .The Passenger Operations shall have prio7ity over all 

Freight Opera~ions conducted over the Joint Use · · 

Premises. 

6.3.2 Each party shall make good'faith efforts to cooperate 

with the 9ther to establish schedules and to conduct 

operations in a lnaJU1er that, con,sis'tent with the 

priority for Passenger Qperations and the Freight 
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Operator's abilit:y to provide reasonably consistent 

-freight. services to its customers, minimizes 

interfererice or ~l.ict with operations of each 

other on the Joint Use Premises. 

•;. 6.3 .3 Notwithstanding the :foregoing, the Freight Operator 

shall only conduct operations over the·Joint Use 

Premises dw:ing the Operating Win~ available for 

:freight· trains • 

6.4 .co;,t of Qpe;rat.im11 

6. 4 .1 Each party shall be reS!JOnsihle for furnishing, at 

its ~ expense," all labor, fuel, materials and 

equipment necessary for the·cweration of its awn 

Rolling Stock aver the Joint Use Premises. 

6.4.2 ;rn the eV..nt a pa.rty furnishes labor, fuel, materials 

or equipment to the other party, the recipient shall 

reimburse the party furnishing same for its costs 

thereof. Billing and payment shall be in a.ccorda.nce 

with.Article ,.4 hereof. 

6 . 5 · !;mmnnpicationl! 

6.5.1 Freight-~rator, at i!'.s expense, shall install and 

maintain upon the Freight Rolling Stock such· 

equipment, radios, or de..-icee as may now or in the 

, future be necessary .;,r ~pprapri.at;, hi t~ reas~~le 
judgment of the LIRR, for operation of Roiling Stock 

Upon the Join~ Use' Premis~e. In exercising its· 

reasonable judgment under this Article 6.S.l, the 

-52-

MTA/L!RR0067a 

• 



(3 

• • -
LIRR shall apply the same standards to the Frei9ht 

Operations that are applied to.the Passenger 

Operations. 

6. 5. 2 The Freight Operator must provide and. maintain radio 

equipment in connection wito the Freight Operations 

over the Joint Use l?ri!mises and shall use the same 

frequencies that a~ used by the LIRR. in the 

Passenger Oper~~ions. 

6.5.3 The Freight Ope:qi.tor must provide, maintain and use 
radio equipment c~tible with, ancj. capal>le of, 

communicating with the LIRR's dis~atchers •. movem"!lt 

bureau, towers and crevs. The LIRR shall notify the 

Freight Operator prior· to the ~ption of new " 

communica~ion ·or ilignalling systems to be employed _pn . . . -
the i;(oint Use Pre'misesc ·. 

6. 5. 4 In the event the LIRR elects to use a radio frequency 
unavailable o~ the Freight Operator radios, then the 
Freight Operator shall be resl?onsibie f;,r supplying 

new cownunication equipment or making modificatioD.s 
or additions to the Freight .Operator, s e:i¢.stii;i,9' 

c~ication e·quipment necessary for the . Freight 

Operator engineer~ to colllllllll).icate with the LIRR's 

dispatcher, movement bu~~u, towers and crews; 

proyided, ~. tliat prior to making such 

election, the LIRR shall provide the Freight Operator 
with not1ce such that the P'J;eight Operato,;. shall.,. have 

a reasonable period of time in which to procure s~~h 
new equipment or make such modifications or 

additions. 
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6.5.5 The Freight Operator shall ensure that all of· its 

locomotives used on the Joint m>e Premises are 

compatible with the LIRR's signal and communications 

systems and autOlllatic sp~ controL system, as the 

·same may be modified from time to ti~. 

6.5.6 The Freight Operator shall undertake to satisfy its 

obligationls) llllder this Art.icle 6.5 within a 

reaaonable time after the LIRR notifies the FNight 

0perator of any condition which gives ris~ to such 

ob1. igal;icm. 

6.5.7 The ~eight Operator shall, as soon as is reasoru¥:?ly 

pract:icab-le. ol;>~ain its own racliG frequency for 

c~cation w~thin the ~ig4t·Premises. tJotil. 

6.6 

. such condition is sstisfie<l, t:he LiRll agre .. s to niake 

available its channels for use by. the Freight 

Oper~t()r; provided ~ Fr~~ght Operator sh&ll use 
rea~onable effort~ ~o avoid undue interference with 

t~ LIRR.' ~ OOll!Dlunications in the Passenger 

Op~tions. 

.:. 
Cgpmlianqe with LIRR Jtµles 

•• "l!. 

Freight ~rati~ po th~ Joint Use Premises shall at 

all ti~ll b~ conqucted in accordance with LIRR 

Operating Rules and LIRR Safety. Rules, which I,IBR 
' '~1~ ~;ovi._de to the Fre.ight: Operator· in advance· of 

the ~afe.they become effective, including amendments 

thereto. 

MTAilJRR00878 
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6.7 fa;yment of Third Party Charges 

6.7.l The Freight Operator shall be responsible for the 

reporting and payment of any mileage, _Per diem, use, 

or rental charges arising fro'm the P:s:eight Ope,r?tions 

'including t~ose incurred in connection with movements 

of Freight Rolling Stock over the Joint Use Premi~es. 

No car hire or ren'tal will be payabl~ J;>Y the LIRR .for 

movement of freight cars and other Freight Rolling 

S~ock over the Joint Use or Passenger Premises, 

except that the LIRR shall be responsible for any car 

hire charges arisipg from Company Traffic. 

6.7.2 The Freight Operator will settle all ~ar hire with 

foreign line railroads far ~~ment of t:O~y 
Traffic in foreign line c?rs, ort the ~ating 
Premises. Th~· Freight Ope~~tor will. hii'l the LlltR. 

for all ·such' payment" made to foreign lihe railroads, 

in accordance with Article 4.4.2 hereof. 

6. 7 .3 The Freight Operator shall be responsible for 

settlement of all interline freight revenues, 

colledtion of all freight accounts receivables and 

other revenues, and payment of all freight expenses 

and invoices. 

6.7.4 It shall be the right arid responsi}jility of 

the LI~ to collect all revenues and t~ pay 

all expenses refe=ed to in Article 6. 7. i, 
6.7.2 and 6.7...3 on all Freight Rolling Stock 

iriterchan!3'ed with Conrail ("CR") or New York 

cross Harbor ("NYCH") and the Freight 
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Operations up to the dey. immediately preceding 

the Commencement Date, The F=i~h~ Operator 

will have the right and responsipi.lity to 

collect all revenues and to pay all expenses 

refe.rred to in Article 6.7.l, 6.7.2 an4 6.7.3 

on all Freight Rolling Stock inter.ehanged with 

CR or NYCH and the Fieight Operations on or 

after the Commencement Date. 

l"lagqinq 

-

.In the event the .Freight Operator engages in any 

activity i_n __ t,he vieinity of the Jo.lot Use Premises or 

t&e Passenger Prentl.e:es which, in the reasoqable 

judgment of the LI!!R, pose~ a ,materi.a+ risk of 

fouling tracks ·in said pre'll\i.ses·. LIRR may ~sign f1ag 

~d oth~r ~tec~ive per~e1 and the Freight 

Operator shall pay the LIRR's c<;>st for same as 

provided for in Articie 4.4 hereof. 

ARTICLg 7: FRBIGl!IT OPERATOR'S EMPLOYE'.E'S 

Ottal:lfieat!pna of Fre;lqht 0>erato:r•s EmPim:ee11 

. 7.1.l Except as otherwise specifical.ly provided in this 

Agreement, the .Fr~ight Operator shall_ have sole 

diseretion to select Employees for F):'eight 

Operations. 

7 .l.2 The Freight Operat;or shal:l only use for its:Freight 

Operations ~a'.l.ified :l,.ndividuals "ho ~ flt for duty 
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and who meet ~he applicable requirements, if any, of. 
any regulatory agencies. 

7.1.3 A11 Employe~s of the Freight Oper.ator engaged in 

train and engine ser:vice on or along the Joint Use 

Premises shall be qualified under the LIRR's 

Operating Rules, as well as those promulgated by the 

AAR, the FRA and other~applicable regulatory 

agencies, all to the same extent as ~~.?litPloyees, 
including. being ~=j~~t t~ ~-:iri~c e>eaminations. . . . 
Engine service personnel 'employ~d by the F~eight 
Operator on Joint Use Premi~ea shall also be 

certified in accordance with regulati~s promulgated 

by the, li"RA w the same extent is LIRR Eluployees. 

7.1.4 -The Freight Operator shall make such arrangements . .. ~ ~ ' 

with' the LIRR as t~ LIRR may' reasonal:Jly reqUlri! to 

have all ot the Freight Operator• a Elnploye~a whO 
shall operate its Freight Rolling Stock over the 
Joint Use Premises ·qualified for operation 
thereunder. 

7.1.5 Th~ Freight Operator shall pay, in ac<=<:>rdance w.ith 

Al;"ticle 4.4 hereof, the cost of any training required 

for complianca with Article 7 .1. 3 hereof. 

7 .1. 6 The Freight Operate>r will ensure that its Employee's, 

agents and contractors comply _with all la"'.s and 

regulations prt>mulgated by the FRA, tbe DOT, the STB, 
the AAR, and other regulatory and administrative 
agencies, 1ncluding regulations relating to· 
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drug/alcohol testing, ·equipment safety,_ Hazardous_ 

Materials, etc. 

ReI!!OVA,l of lreight Operator's E!jiployeea 

7. 2. l. The LIRR may, in its sole dis=et:ion, direct the 

Freight: Operator to temporarily or permanently rl>l!IOVe 

an Employee from 1;ervice_on the Joint Use Premises 

for- a significant safety violaj:ion and·may·require 

that such Employee be precluded from the Joint Use 

Fremiaea, natwithat";Uding any da);.ermination under 

Article 7.2.2 hereof. 

7 • 2 • 2 In the -eTent a directive to remove an Employee is 

'found to be wrongful. under any appl.icabl.e collective · 

bar9aWng agre~i: between the Fr~ght Op~ator and 

th.ii uniO<l representing such Einployee or·, in u..,. 
abee°ilc~ of. SU.ch · ... col;i.ective. ·~~~ '!:greelllel1t, 

under the dispute ref!olut:ion procedure of Article 

15.2, the LiliR will be obligated to cOlllp«llSate the 

Pre.ight Operator solely for the additional. wag~, if 

any, incur-red.in c~nnection with relieving such 

Emp~oy,."e f~ duty fo~ a period n.;t t~ ex~~~ ~e 
year. 

7.3 B.i'rfnq Qf !l'orw;r freight Opento;- Empl.gyees 

7.3.1 _To-~~- extent permitted.by _iaw, the r,nut,vill not, 

·'within a period of one Y<:ar after tl_leir ell\i"loyment 

with the Frei~ht. ~t= ±:" termi~ted,. hire any
train and engine personnel. of the Freight Operator 
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who voluntarily leave the employment of the Freight 

Operator. 

AltTICLE B: JiAZARDOU~ MATERIALS 

Trauimortation of llanrdous Materi!'-ls 

B.1.1 Provided the Freight Operator complies. with all 

app_li<:~ble .~e.deral, _anif! to t;M, ext_en~.no_t_pi:eempte·a, 
state and local laws, rules and regulations governing 
the transportation of Hazardous Materials, the 

Freight Operator may transport or permit to be 

transported Hazardous Materials over the Operating 

Premises. 

8 .:i .2 NotWith.!;tal:lding tlie foregoin!l', Frei!P't Operator must 

· notffy .the LIRR Movement Bureau prior to tran~rting 
any Hazardous .Materials over the J.oint Use Premises. 

8 . 2 Release of Hai!arlious Material · 

8 ·?-l In the ev:ent of any ·release of Hazardous Materials 

occurr'ini on anr seciinent of the 0perniHg _Prequses 
from Freight Rolling· Stock or freight facilities and 

regardl.ess·of the caute of su<':b ~eleas~, the Freight 

Operator at its sole expense shall immediately: 

(a} Make any and all repcirts required by federal, 

state or local author:lties; 

MTN1.1RRooeaa 
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(b) Advise both the owner/shipper and the LIRR of 

the Hazardous Materials in the release and their 

location; 

(c) Arrange for and perform or cause the performance 

of any approp:iiate 'response ·action in.connection 

with any release of Hazardous Materials from the 

Opera~inq Premises, in accordance with all 

federal; state, or local laws, rules or 

regulatory requirements. 

B.2.2 The LIRR'may have representatives at the scene of the 

release to observe and provide ~form'!t"ion and 

recommendations c;oncerning any"response action effort 

and may perform such post;-reS?Jnse testing as it may 

deem .reasonB:bly n~c~ssary ~o test the adequacy of the 
re8ponse action. 

8. 2 . 3 If (i} the Freight Operatdr fails to ~c;lerta):e an 

appropriate response action immediately on Joint Use 

Pr.emises or to undertake pron!pt and apPrOPriate 

follow-up .~~sur~s. and if ~y such fa~l~e impacts 
th~'Passenger Operations, or ~alat~s f~e,r;,,l, state 

or local laws, rules or regulations, or {ii) any LIRR 

i"a.por agree~t ·pi::eclud!"!i the use of .a third-party or 

the Freight Operator's labor to_ conduct the response 

action .on the Joi,nt. Use Premise11, . then the I.IRR may 

perlorm the response:_ ac_tion or such fallow-up 

measures at the Freight Operator's expense. In such 

event the Fr~ight Oper~tor shall remain liable to the 

LIRR for all Loss or Damage caused by the release. 

The LIRR.shall consult with the Freight Operator in 

-50-
wp.J1JRRDosB4 

• 



• 

(~ 

8.3 

·B.4 

• ---
connection with any such rasponse action and follow

up measures and shall provide documentation regarding 

the adequacy of the·response action and follow-·up 

measures. ~otwithstanding any provision herein to 

the c~ntrary, the Freight Operator shall be liable to 

the LIRR for lost ~evenues o.nly to the extent the 

Freight Operator's insurance covers such claims. 

Tranpfei= of Ra.zarCious Materia1s 

If Hazardous Materials must be transferred.to 

~amaged Rolling Stoclc, the Freight Operator shall 

perform the t:r;ansfer, which shall be in compliance 

with applicable laws and 'regulations' relating to 

'safety an~ the envirQDIJlent; provided, however, that 

if the Haz!iX~oUs.Materials are in damaged cars that 

are.blocking the Joint UGe Pieinises or Passenger 
~remises, the LIRR,, at :i;ts option and <ift'er 

notification to the Freight Operator, may transfer 

t;be Hazardous Materials and the Freight Opera.tor 
shall pay all costs and expenses of such transfer in 

accqrdance with Articles 4.4.l and 4.5.l, except to· 

the extent the i.ncident necessitatin~ the ~ransfer 
arises out 0£ the gross negligence, recklessness or 

willful or wanton misconduct of the LIRR. 

Respon•e to Enyirppwent;a1 Qbligationg 

(a) The F:r;eight Operator shall at all times protect 

and. hold the LIRR (and its employees, officers, 

direc'tors and agents) harmless of, from arid 

against any and all.kinds of cl.aims (whether in 

-61-

MTAILIRR006a5 

• • 

1~ 

• 

tort, contract or otherwise), demands, damages, 

losses, liabilities, costs or expenses 

(including, but not limited tC> =sts of removal; 

response or remediation, or fines or penal.ties, 

. either i::ivil or criminal} which may arise or be 

claimed to arise, from (i) violations occurring 

on or after the commencement Date through the 

date of termination of this Agreement, of any 

requirement ullder applicable raw, ordinance or 

governmental rule, regu~ation or order caused or 

committed by Freight Operator, its agents; 

contractors, employees, ·lic~sees or others 

acting under iti;i control -or on its behalf; or 

(ii} the release or t:hreat.ened rel.ease 

Uncluding any spill·, discharg!l, ~ing, 

· ~tt.ing or di.spcisalt· o:c presence of Hazardous 

Materials related to or arising from the conduct 

qf the Freight apera~ions or caUE;ed by an 

.$upl.oyee of the Freight Operator accu=ing dn or 

after the COllllllencement Date through the date of 

termination of this Ag-re·eme.nt. 

(b! The LIRR sba..ll at all times protect and ba1d the 

Freight Oper~tor (and its employees, officers, 

directors and. agents) harmless of, from and 

against. any· and all kinds of cla.ims· (whether i,n 

tort, contract or otherwisei, demands, damages, 

lo~se!'• -liabilities, costs or exp~es. 
[incliiding, but not limited to, costs of 

removal., respotise or -remediat'ion, or fines or 
penalt.ies, either civil or criminal) which· may 

arise or be claimed to arise from (i) violations 
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of any requirement under applicable law, 

ordinance or governmental rule, regula-tion pr ·-· ---· 

order caused or collllllitted by the LIRR, its 

agents, c1>ntractors, 'empioyees, lic,.nsees or 

others acting. under its control or.- on its 

behalf; (iil the release or threatened release 

(including any spill, discharge, ~ing, 
emitting or disJ?osalY or presence of Hazardous 

Materials released from the.Freight Premises 

and/ or the Joint Use Premi~-~s ~cu=ln~ p~ior to 

the Commencement' Date or after the termination 

of'this Agreement; and (iii) the reiease or 

threatened release (including any spill, 

discharge, dumping, emitting or disposal) or 

pres,.nce of, Hazardous "aterials other than 

related to Freight Operat:ioftS or q:>erations 

otherwise not under the eontrol· of the LIRR. 

The Freight ·0perator shall provide written 

notice to the LIRR of the receipt by the Freight 

Operator of any notice of any claim or 
threatened claim, and provide to the LIRR a 

~opy of the notice, any additional or Other 
documents p~ided by the p~rson,lll2lk:l.ng the 

claim, and any response to the claim by the 

Freight Operator. 

(d) For any claim under subparagraph (a) of this 

Article 8.4, the Freight Operator sh;u_l have th,. 

sole duty to defend or respond.to any claim, and 

t~ tilke all actions required by applicable law, 
ordinance or governmental rule, regulation or 
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order to respond to any such claim or the 

,.vents ieading 'to such a clai,m, all at its sole 

and exclusive cest: '!he Freight 0penttor shall 

PromPtly provide the LIRR_ wit.h a copy of a11 

studil!!s, expert reports, and othar dcicuments 

related to such C'laim, and shall.· consult with 

the LIRR concerning any response • The· LIRR may, 

at its own expense, be represented in a 

proceeding related to the claim ·by counsel or 

other representative, and the, Freight Operator 

Jand its agents, consultants' a.od counsel) sha11 

cooperate with the LIRR r~rcling such 

participation. 

('e) For any claim under subparagraph (b) of this 

Article- 6.4,. the LIRR s~ll lla:ve the duty to 
defend or respond to any claim, and to take any 

.action required by applicable law, ordinance. or 

gove;rnmental rule; regulation or order to 

re!l??n~ to the cla-1111 or the eV'ent11 l.eading up to 

such claim, prortded. boweyer. that ltlle Freight 

Oper1t,to:t;: ~hall provide .the LIRR "i th access to 

the facilities and reco~s necessary to respond, 

and shall cooperate in a11 re~cts with the 

LIRlt in responding tq the cl.aim. 

[fl For purposes. of this Articie 8.4, it shall be 

.,·P_resumed that any claim, notic-e of which is 

received on or after the seven year ann.iversary 

qf the, ~cement Date,· .arises uhder 

subparagpipl;i. Cal , unless the Freight Operator 

demonstrates that the claim arises under 
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subparagraph (b). Notwithstanding th~, 

foregoing, no presumption shall "apply- in respect 

of underground storage tanks, if any, that 's of 

the Commencement Date are located-on th2 Freight 

P;remises. For any claim which the claiman_t_, or 

either party, asserts is within thl time periods 

of both subpaz:agraph (al and (b} of this htic1e 

~.4, the parties sha·ll cooperate in responding 

to the claim, until ;SUCh time as th~ issu~ of 

the apPlication of s;,i,paragraph (;.) or lbl ·or 

the allocation of responsibility to either party 

is resolved by agreement of the parties; the 
di~uta resolution mechanism provided.in Article-

15.2 h<u-eof, or by order -Gf a court or other 

gove:i:nment authority vi th jurisdiction.· 

(g) To the degree respa'nse to ·any claim· or event 

under this Article B .4 requires -the· constructio~ 

or operation 0£ any.facility to remediate the 

presence of Hazardous Materials, no sucli 

facil~ty shall be constructed by the Freight 
Operator without the prior written consent of 
che 

0

LIRR (which consent sha.ll net be 

uiireason~y withheld}. The LIRR may, as part 

-of its response under s:ubpar~graph (bl construct 

and operate such faail~ties as may be requi"::"'1, 
provided that such facilities.do not 

unreasonably interfere with the Freight 
Operations. 

MT A1L1f1R006B9 
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ARTICLE 9; DISAlilLED EQUll'MENT 

9.1 PJ,sa,hled l"reight Rolling Stoc& 

9. l. l The Freight operator shal.l .maintain its Freight 

Rolling stock usec! on the Joint Use "l'remises in 

reasonable repair for the intended use. 

9.1.2 If any Freight R?lllng Stock becomes stalled and 

unabJ.e to proceed, or is.unable to maintain the speed 

r..qllired by the LIRR on the Joint Use l?remis~s or -the· 

Passe!"ge:r Premises, - o;r-_. ·if in an emergency ·a crippled 

·or o_J;:henrise defe\;t;i~ Freight: RolJ.ing· Stock is eet 

out on t~ Joint Use Premi_,.es or tile Passenger 

Pi:;emises, . the LIU shall ha~ tbe option to furnish 

motiy.~ power or SJ1ch:9ther assist;ai+ee ·as may be 

Il;ece~silr)! to haul, help, or push stich train or 

equipment or to. move it of:£ the Joint Use or the 
Passenger Premises,_ and FJ;ei:ght Operator shall pay 

the LI~ for tlfe costi of ri:ndering any such 

assistance _.in !"ccordiillce with Article 4. 4. 2 hereof. 

9.1.3 If it is nec~~a:rY that any Freight Rolling Stock be 

set out on the .Ioint. u,... Pre.!llises or the Passenger 

Premises, it ehal.l be promptly repaired and picked up 

by' the Freight Operator. 

9.2 Lps;omgtiye/Equimp§lt Ass!stan~• 

Either party :na.Y requ.est assietance or Rolling Stock 
from the other party. In the event any party agrees 

to provide such assistance or Rolling Stock to the 
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other party, the assisting party shal:J. charge_ the 

other party (ii the ~ate des=ibed in Exhibit 11 !=or 

loccsinotives and (ii) in accordance with Article 4,4.2 

hereof for other Rolling Stock ~r assistance. 

Repairs Performed by LDtR. 

9. 3 . l In the event the LIRR performs repairs to Freight 

ltolling stock as specifically permitted unde-,__ t:J~e 
terms of thls "Agreeinent·; the 'LiRR .;hall ·preP..:re ~d 
mibmit irnroices directly ta· the Freight Operator, 

which will be paid by 'the Freight. OperatoZ: in 

accordance with this A9reein.:nt. It s~ll be the 

responsi~ility of the Fr1eight Operator to s~lle~t 
'payments from the car Owner owing in respect o£ ' • car 

owner responsibility ite!llB• as detarmined under t.he 

AAR Office Manual and .the LIRR shall prepare aria 
submit billing directly to and collect from the. 

Freight aperator p'.ayments for handlihg "line· 

- · responsil>ilit:y items• as· dete:rm~ed 'UJlder the MR 

Office Manual. 

9.3.2 Repairs to cabooses shall be billed at the car repair 

billing rates set foith in the la):eet edition of.the 

AAR Office Martual. Repairs to lOCOlllOtives shall be 

billed· as provid~d {or in Art:ic:le·4.4.2·hereof. 

MTMIRR00691 
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ARTICLE 10: I.IABlLITY, INDEMNIFICATION AND CllSUALTY 

Mal>ility 'of the Parties 

Except where otherwise specifically provided in the 

Agreement, all Loss or Damage occurring an: (i} the 

Passenger Premises sliall be borne entirely by the 

LIAA, '.'11d; (ii} the Freight Premises shall be borne. 

entlrel.y: by the Freight Op&rator other thmo ' I a) · 

injuries to employees of the LIRR, property'loss or 

damage and enviro~ent!ll pollution occurring by. 

reason of the LIRR's exercise of its.rights. under 

~icle l.3.2.1 or 13.2.5 if such injtJ:%Y ~oss_or 

damage or pollution· 'Wais caused by the !>IRR• s ax::tions, 

and; fiii) the Joint Um; Pr1')I!_is£is shall ~ l;prtte by 

the i;><1rties as follows: 

{1>) The ·LtltR shall l>e responsible for·Loss or Daiilage 

in conn,.;;:tion with per;sonal injUFies to the· LIRR 

Employees, i..:,,.B or Damage in connection W'ith 

damage to the LIRR Rolling Stock and fts 

cont;nt~. and facilities; 

{b) the Fr~i~bt OperatQT s~l be re!JPODsible for 

_Loss oz: Da111age in connection with personal 

ihjuries to Freight ~tor Employees, and 

Loss or Damage in connection with damag,,; to . ' 

Freight Rolling Stock and. its contents, and 

factl.ities. 

MrNLIRR00692 
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10.2 ~septigns to Liability 

10.2.l Liability under Article 10.l hereof shall not apply 

wbere the Loss or Damage results from an 

Accident/Incident involving, 

(a) 'The gross negligence, recklessness or willful,or 

wanton misconduct of the par~y (including its 

Employee~ .. and subsidiaries and affiHa.ted 

companies and agencies!. who would not .have .been 

liable had Article 10.l'hereof been appl~cable; 

(b} Hazardous Material so long as such Hazarqous . 

Miilteriai is i\iaterially invol~ed in cau.;<ing or 
increasing the Loss·or Daniage resu1ting from 

such AcCident/Incident; 

le) · The Rolling Stock ?f either party and a third 

party (pedestrian, vehicular, c:>r other property 
damage; fo:i; purposes hereof pedestrian shall not· 
include passengers or persons waiting to board a 
passenger train); 

(d) A derailment or work a party perfo~ for the 
benefit of the other party; or 

(e)' Either party's failUX'e to observe any of the 

LIRR-Op,erating Rules or LIRR Si!-fecy R:-Ues, 
includiDg clearance restrictions. 

MTAILIRRQ0693 
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(f) Liabilities to the extent arising out of any 

Accident/Incidents that occurred prior to the 

Effective Date. 

Notwithstanding anything herein to the contrary, 
" . 

neithe% p,arty shall be liable for any punitive 

damages assessed against the other party, its 

Employees or its agents, 

10.2.2 In the event the exceptions to liability described in 

Article 10.2.l hereof apply or a situation occurs 

which is not covered by Article 10.l hereof (other 

than any situati°* whi-ch i.s adqressed .iD Article B), 

the rui;;,.. of ordinary. negligence and lia:Qility -sba.11 

be applii::ablei pmided, ~t the LIRR shall be 

liable LPr .(a) injuries to pass.engers fo:r th.at amount 

of Loss or D<tmage, if any, in excess of the iilllOunts 
set. forth in· section ll.1{bl ·hereof, and U>J 

iiahilities set forth in Section 10.2.l(f) hereof. 

10.2.3 (a) With respect to liability which has been 

alloc~te~ to a party by the p:r;ovis~ons of thi~ 
' -

Article 10, such pany sball be :i;:e,Sponsibla .for 

all related Loss or Damage and ~hall dsfend, 

indemri.ify and hold harmless the other party 

(inclu~.?fficers, a~ents, emp~oyees, and 
subsidiaiies i4ld affiliated companies or 
ag~ncies,~f ~~ otb.~ party) agaJ.nat .ind from 

any and al~- LosS' o; 'Damage arising from or 

pertaining to such claims. 

MT AILIRR00694 
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(b) In the event that any indemnified party is made 

a defendant in or party to any.claim, instituted 

by any third party for Loss or Dama9", or 

otherwise receives any demand from any third 

party for Loss or Dam~ge, the inde.mnified party 

(referred :i.n th.is clause (b} as the •notifying 

party") shall give the indemnifying party prompt 

notice thereof. Th~ failure to give such notice 

shall·not affect whether an indemnifying party 

is liable for reimbursement unless the 

indemnifying party is materially prejudiced 

thereby. The indemnifying party shall be 
entitled to contest and defend such claim; 

provided, that the indemnifying party 

Ii) diligently contests and defends such cJ.~im 

in accordance with this 11Iticle, and (ii) 

acknowle~s in writing that it is .obligated to 

provide indemnification with respect to such 

claim. Notice of the intention so to contest 

and ~efelid shall be glven by the indelllllifying 
party to the notifying party within 20 business 

days after tne notifyi.Ilg party's notice of such 

ciai~ (but, in all events, at least 5 business 

iiays prior to the date that ari anewer to sU:cb 

claim is due to be filed, if any)-. Such cont.est 

.. and. defense shall be· conducted by attorneys 

reas(!nably acceptable to t~ i.ndemriified party 

employed by the indemnifying party. Tiie 

notifying party sbaU be ent;l.tled at any time, 

at .its own cost and expense (which expens.; shall 

·--,-not.constitute a ·Loss-or Damage unless the 

notifying party reasonably <let.ermines that the 
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indemnifying party is not adequately 

representing or, because of a conflict of 

interest, nay not adequately represent, the 

interest~ of the indemnified parties, and only 

to the extent that such expenses are 

reasonable}, to participate in such contest and 

defense and to be ~epresented by attorneys of 

its.own.choosing. If the not~fying party elects 

to participate in such defense, the notifying 

party wiU cooperate with the 1nd~ifying party 

in the conduct of such.d,efense but the 

indemnifying patty shall .control the defense 

(other than in the case of ,the circt;mstanoes 

descr-µ,ed in.,4:.he parentheticaJ. contained· in the 

i~ediat.ely prececHng sent~). Neither the 

. notifying party nor the ·:ki<!em:;i.fying party inay 

concede, .settle or c0111promise any claim without , .. 
the consent o.f the other p<II1;Y, which consent 
will not be um::easonably w:ithheld. 

Notwithstanding the foregoing; if the 

;indemnifying patty.fails to aclolowledge in 

writing it;s obligation to provide 

ind~~ifi~at~on in l'eSpect of such -claim., bhen 

the notifying !?arty alone shall be exititl,ed to 

cqn~ast, defend.and settle such ~laim in the 

fir,st instance (in whic;:h. case, expenses incurred 

in connection tl;i~ewit.h shall constitute' a Loss 

.or Damage) and, ·only if tbe notifying party 
chooses ~ot tp contest, defend or·settle such 

_cJ.ail", . t;lle j,ajemnifyillg _party shall then have 

.the right to contest and defend (but not sett1e) 

such claim. 
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The provisions of this Article 10 are not intended 

to, and shall not, c.onfer benefits upon any peraon 

not a party to this Agreement (other thjill the rig;ht 

of officers, .agents, employees, sn?sidiariea and 

affiliates of a party hereto to be indemnified as 

described above). 

llTICL!! li: INSURANCE 

Required Insurance 

At its sole cost and expense, .the Freight Operator . 

.,ill procure· and ma:ii:ita~, during the period of this 

Agreement, and·for all.of its Freight operations 

hereunder, the insurance set forth below; 

{a) Hew .Yark State Workers Compen.sati.on " Employers 

Li.ability IAsurance.or·Federal ~loyeF's 

Liah:i.lity Act ·coveraga - as required by law. 

FELA coverage may be self-insured with proof of 

financial competency. 

(bl CODllll8rcial General Liability Insurance, 

providing limits of $25, ooo', 000 per occu=en.ce 

(with no le~s than $50,000,000 armual aggr.egate) 

and includi.ng the following coverages: 

Bodily Injury or Death; Prope>::ty Damage;" 

Independent Contractors C6verage; Personal 

Injury; Contiactu~ Liability; Pioducts " 

Completed Operations; Brci>ad For111 Property 

- Damage;· Sudden· & Accidental (caused ·i.y ·seep-age, 

pollutio'!l and contamination} . Contractual 
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Liability Exclusion, applicable to work to be 

performed withi.Il 50 feet. of railroad tracics, 

must be voided. "Ad?-!tional '.l:nsur1id" 

endorsement shall name: the LIRR and MTA; 

provided, that the Freight Operator shal1 be 

permitted to self insure up to $50o,QOO.subject 

to the annual. d~ivery to the L.IRR of a 

certificate of the Freight Operator's chief 

financial officer c~ifying as to the ~eight 

Operator's ability to satisfy such deductible. 

(c) Prope:rty Insurance, covering the propertY. owned 

by the LIBR in the Fr.eight Operator's care, · 

cust.ody and control, .kl .an amount eClll<'l .to the 

replacement c~t, ot like kind or '1WSlity, 

;!.it;.hi;r~, inaur.ing ag"'1.nst ri~k of loss. The 

policy should provide for. a limit of no less 

t.han $25 million, subje-=t to a: deduct·ible of not 

more t~ $500, ooo. s.,.id J?Olicy must be 

endorsed to i.nclude th.e LIRR and tj:i.e ~A as 

additional insureds. Losses are. to be adjusted 

wit.h ,th<: LillR as its interest .apJ?ears. 

11.2 Fg;cm of Insura.nce 

Ail insuranc.e lltll.St. be writt~n in a form. by an insurer 

·reas0f.1"1>ly .satisfactory to the LI.RR. Among other 

thiJlgs, the Freigl;jt Operator. sha:J,.l furnish t;o the 

MTA/~IRR Risk Manager, seven days before the 

.C::O~~cement .Date, the- certificates•· of insurance 

evi~'!lll?ing policie~ listed.in Articles 11.l(a)-(c) 

hereof, using the' Railroad Insurance Certifieate 

.. ·: ;~ -74-
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form. These policies shall provide that thirty \30) 

days advance notification shall be g.iven in writing 

to the LIRR of any material change, a failure to. 

renew or cancellation of the policy. 

Freight Operator Invitees 

In addition to the specific requirements of this 

Article, in the event the Freight Operator shall 

require any insurance from any of i~s invitees of any 

nature, it shall require that the LIRR be ~ 
additional named insured on such policies. 

Force Account Insurance 

In· the event any party shall per£6rm ~ wcirk on . 

behalf crf the other party, ·the party perfantdng such 

work may procure and.maintain, force account 

insurance until such work has been completed at the 

other party's expense. The policy "111 provide a 

cOlllbined single li'lllit of .$5,000,000 per occurrence 

cove;,,ing the liability of th~ performing party under 

the Federal Employer• s Liability Act 'ilnd similar 

statutes for the protecticm of'emple>yees for injuries 

to or death of its eriiployees engaged 'fn the work. 

The limit of coverage may be changed from time to 

ti:me by the performing party ai:: its discretion. 

Additional Named '.Innred 

Ii;:t; the event any party hereunder shall >:"equire any 

insurance from a party to any of its contracts with 
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respect to the Operating Premises, it shall require 

that the other party hereunder be an additional named 

insured on such poli'Cies to the extent actions under 

any such contracts could affect: such other party or 

property for which such other property is 

responsible, provided that such requirement does not 

involve any additional cost. 

Ho Modifiaation 

NothiDg in this Article l;t shall be deemed or 

construed to modify the obligations imposed by 

Article 10 hereof. 

Review of ;t:Ja.mrance 

The parties agro:e to r.eview every three years, the 

form and content of any insurance required hereunder 

in:- lig'Qt of the then =rent insu:pmce ~rket, the 

cof"t of required insurance, inflati()Jl and the 

c;:ontinu~ approprial!eness of any coverage limits to 

avoid in."T'i1:able )Oesul):s to any pM'ty. 

A2TJ:CLE ;J.2: ~ APPROVAL 

Governmental Apprgyal · 

The Freight Operator shall, at its own cost~'and 

expense, initiate by appropriate notice, application_ 

'?r,-pet;tiqn ~-thereafter di·l·ig~tly and in-good 

f,aith prosecute prqceedings for the procurement of 

all nacessary and app~riate consents, app~als, or 
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authorizations (or eXe11Tptions therefrom) from any 

governmental agency fer the sanction of this 

Agreement and the Freight Operations to be carried an 

by the Freight Operator hereunder. The Freight 

Operator shall deliver such notice, application er 

pettition to the LIRR, for its COIDl!lents thereon in 

order to facilitate such filings er ap~z:ovals, within 

three (3) days after·the LIRR's execution of this 

Agreement. The. Fre~ght Opera tor shall siibmi t such 

notice, appli~tion or petition to th~ applicii.ble 

governmental agency wi~hin seven (71 days of ·receipt 
of such comments or if ·the LIRR has no COl!UJlents, 

promptly following notice thereof. The ·Freight 

Operator ·Shall diligently make and pursue such 

applications and petitions before the STB. '1'he LIRR 

shall assist and ~ugport said applications· or . 

per:itiona anc;l shall furnish such information and ~ 
e:ic;ecu~e. deliver, and file such·instri,nnent or 

,instruments in writing as 111ay be necessary or 

appropriate to obtain such gove~ental con~ent, 
approval, er authority. The Freight Operator and the 

LIRR agree to cooperate fully to procure all such 

necessary consents, approvals, or authorizations. 

ARTICL!O lJ: ~ CQ~AliY Tl!AFl'IC ~ USE OP PREI:GHT· l?llEMISBS 

13;1 ·rnterchapge Track 

T~ Freight Operato.r shall on. the Commencement Date 

· des~gnate_ a track in Fresh Pond Yard which shall. 

serve as r;he Int!"rcpange-T:rack- for· Company Traffic" 
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13. 2 .1 ~on verbal consent of the Freight Operator (which 

consent shail wt be wi:reasonably withheld) , the LJRR 

shall have the right to enter t:4e Freight Premises 

i~· with its Empl?yees, Rolling Stacie and vehicles for 

the purpose of interchanging or receiving ~any 

Tra£fic, includi;og·the r~ght to enter Fresh Pcind Yard 

with tru~ks for the purpose of transloading Colllpa.lly 

Traffic; which ~y include tellJPOrary storage of 

tnal:.erial on the g-;ound· at F:i;~sb,_ l?ond Yard. The LIRR 

shall.not unr~a~o:nably interfere in the Freight 

Opera11,or's ope:i:ations and shall. not co~te with the 

fT.eight Oper.atcr' s e;xolusive right. to conduct the 

Frei>J'ht Opel;aticm..s p~anc to .this ~eelile:llt. The 

Freight _Operator sball not: have a;iy al:lligat:ion .to 

provide train services for the LlRR. Tht!! Freight: 

~rator 1thal.l inspec;t and repair al:l Rolling Stock 

and vehicles prior to departure from the F'J;eight 

Pret:lises in a.ci:ordance with FRA -and AAR xul.es and 

regy.lations in connection with this Article l.3 .2.1. 

13.2.2 lJljon reaso,;able notice, 'the Freight Operator shall 

. ;a.l;low t.qe L;tRll. t6 enter upc>Ji that portion of the 

Freight J?rem1ses consisting of sidings, team trac;:ks 

or tracks.accessible from the Joint Use PreiiliJilea or 

~assenger Premises and t~ utilize the.same to store 

Rol~i;ig Stoclc and other equipment w:Mch travels ® 
rd.ls, trucks and other v.ebicles~ ~teri'al-·usie-d ill 
<Ili!.Hi.~µ.i;~ Q~ construction projecJ;s or debrls 
resulting from the same. If as a result of the 

LIRR's actions pursuant to the foregoing, the whole 
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or any part or parts of the Freight Premises becomes 

unusable for Freight Operations for a period equal to 

an Abatement Period, the Freight Opera_tor shall be 

entitled to an Equitable Abatement: of the Annual Fee· 

·(other than as ai result of the occurrence of an Event 

of Force Majeure). 

13.2.3 The Freight Operator shall impose no freight, 

demurrag .. or other charges on Company Ti-affic 

pursuant to this Article 13.2. 

13.2.4 The Freight Operator shall ·settle all car hire and 

freight loss and damage charges on freight shipments 

with· foreig'n line railroads- on be.half of the LIRR 
relating to Company Traff it:. The LIRR shall be 

respons.ible for and shall pay all car hire and 

freight loss and 8amage cha..:Ses on.freight sbiPl1!f!tlts 

to the Freight Operator in cormecti:on with 

transportation of Company Traffic in accordance with 

Article 4.4 .• 2 hereof. The Freight operator sha..il 

have no responsibility for freight loss and damage to 

·such C-ompany Traffic on the "Freight Premises other 

than !ls !I result of its or its E:mpleyees• 'grbss 

negligence or willful misconduct. 

13.2.5 In the event that Rolling Stock transporting Company 

Traffic should bec!Ol!IJ! disabled br .crippled·, the 

. Freight. Operator shall, at the LIRR's request, do any 

of: the following: 

(a). Pf!!rlorm expedited repairs on such equipment; 
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(b) Allow the LIRR to make such repairs or cause 

them to be made; or 

{c) Allow the L:IRR to enter upon the Freight 

Premises with the Freight Operator's P!"rmission, 

-at such times and with such frequency which will· 

not unreasonably int!rfere with the Freig~t 

Operations or with·its Rollirtg Stock or other 

equipment and vehicles, for the purpose of 

moving or re~airing the disabled equipment1 

provided, however, in such case, the LIRR shall 

be liable for any damage to Freight Rolling 

st~lt or the Freight Pre.mises: resulting £ram 

S1J<7h ltlOV'etnent. 

.Altl'l'CLE 14 : '?ZRH:l:NA.TTON 

14.1 renninatiort tor Pefa1Jlt 

l~.1.1 The occurrence of ~Y of the following shall 

c<;mstitute a material breach of th.is Jl.greement by the 

F~ight ~e~t;or: 

(al The Freight operator fails to make a payment 

, pur!Nant. to Article 4 .1. 1 or to .make any_ othe.r 

payq1eiits,. which 'other payment9, singly or· in the 

aggregate, e:Kceed·$SO,OOO, to the-LiRR within 

one-hundred twenty (120) days of when .f.t is due; 

{b>---The- Frei.ght Operator. fai.l.s te>-· compl~- in au 

material respects with any applicable federal, 

state or loeal safety standards and regulations, 
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any environmen~al laws and regulations and, in. 

regard to the Joint Use Premises, the LIRR assisrunen.t of this Agreement for the benefi.t of 

Operating Rules which fa:il.ure shall, singly or 

in the aggregate, cause a significant hazard or 

danger to the public or the Employees or 

p:i:.-operty of the J;.IRR; 

(c) The Freigh~ Operator fails to- maintain in all 

material respects the Freight Oi>erations in 

accordance with its annual safety plan, a copy 

of which shall be delivered to the Lili.R for its 

files ·promptly a£t_er it is approved a·s described 

in the next sentence. The .Freight Operator's 

obligation hereunder s~ll re<iuire a iic~~~d 
safety engineer to approve the s~fety_plan an;! 
certify ... s to the rreigbt Ope~~tor's:co~liance 
therewith annually; · ·-

{d) The Freight Operator fails to c0l1llllerice the 

·Freight Operations in compliance ~1th Article 

1.1.li '1_:iereof; 

(el 'the ·Freight Operator abandons the Freight 

bPerations or ~y p~t there~f-'wi~ho~t .meeting 

applicable requiremertts of tW:s Agreement.; 

{f) The Fre.i,ght .Operator unnecessar:l,ly or willfully 

inte.rferes with the -Passenger Operations 1 

{g) The ll're{ght oPeri.tor. makes an assigninent of the 

Freight' ·op-era.Hons ·c,r-ibl:S Afjree~.mc t.;· a'noth~r 

witbout the LIRR's prior written consent, or an 
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its creditors; 

(h) The Freight Operator fails to mak_e good faith 

efforts to develop. and expand 't~e f:t-eigl!t. 

busine,;;s. For purposes of this provision, 

comuieni::ing with the end of the first year of 

t.his Agreement and for the next four ensuing 

years, the Freight Operator shall be 

conclu~ively presumed to have exercised good 

faith if it achieves freight carload volume of 
' ~ " . . . 

80% or gn:ate.:i; of the freight carload vo'lume 

projected in the Business Plan; 

fi)' nle Freight operator fails to .ma~ntain a drug 

testing program, includii;ig_X'il}l~om ~~~ing as 

required by the ·FRA or any other authority with 

j~:i:isdiction; or 

(j) 'T:pe Freight Operator bti>comes insol~t. or any 

bankruptcy, insolvency, reo:i:ganization or 

~eceivershir o~ similar proceedillg is commenced 

a~...w.;;t· ci.e height Qp."rato~ ~d i'!.:.not 'st~yed, 
di.s~ed or va~ated f qr a period of more than 

30 days or the Freigh~ OpeFato~ co~ce~ a 

vol~ta:i;y case OF proceedin~ within the meaning 

of any app.lk;.ble ~tcy or similar l.aw. 
• ·:· -· • .. " f .. 

14.1.2_ !~e Freight ~ato:i: will b~ in ~efall;l,t if it fails 

"co 'C:ur~"a' material.breach.as.defined in Article . . - . . . . 
14.1.J. her':of ~tjlin nin_ety {~l:i) daY.s aE.t!';F a written 

not;ice of default is given to th!' Freight Operator, 
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except such ninety (90) days period shall be modified 

in the followi.ng circumstances: 

(a) .if such default cannot be cured wi.thin said 

ninety (90} days due to ~ircumstances beyond the 

Freight Operator's control, the Freight Operator 
. . ) 

shall be giv~ a reasonable additional time 

provided the additional time does not create a 

significant safety or operational risk. as 

detenuined by the LI~; 

(bl. in the event of a significant .safety or 

•operationai emergency as_determined_by .the LIRR, 

a reason;ible shorter pe.riod of time wit;hin which 

to cure· t1te defauJ.t may be ,,P..cified in the . 

notice of defaulti or 

(c) where a specific time is provided in Article 

14. l. l hereof. 

14.l.3 The LIRR shall have the right tQ terminate, ~ithin 
~ .· three (3) years following the c~encem@Ilt Date 

(othet .than with regard to Articl'!! ~.12.here_o_f, _for 

'which there shall I>e no tiine limitation) this· 

Agreeiwetit,·upon notice to the Freight OpeFatqr 

spe1=ifyiM that the Freight; opera.tor misrepresento;d 
any material fact or ·submitted b.ise 'ana materi~l:l.Y. 
misleading information in its Proposals, "or that the 

Freight Operator made a material misrepresentation in. 

connection with Article 20.12 or 20.lS here~f. Said 

termination will· not be subj ec't to the cure 

provisions in-Article 14.1:2 hereof. 
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14.1.4 If the LrRR terminates this Agreement under this 

Article 14.l, then, subject to Article 14.2.3 hereof, 

the Freight Operator shall, subject to applicable 

law, immediately cease performing al~ obligations 

under this Agreement upon the termination date 

specified in the notice of termination. 

14.2 Lnut Ruedies 

1-4. 2. l On the Fi.nal Te;rmination Date, the Freight Operator 

slial,l be obligated to pay the LIRR its damages, the 

amount of which shall, in the absence of mutual 

agreement between t.l)e i?<Ut:i,es' be .determined pursuant 

to Article 15.2 hereof. •Final Tennination. Date• 

shall mean the date specified in the Termination 

Notice: or, :if such tenuina.ti~ is disptited, :.the date 

of a. final determi.nation in accordance with llrti.cle 
15 hereof. 

14.2.2 The failure of the LIRR to give notice of a defaul.t 

to ta~nate this l\greE:l!lent in the eve~t a defau],t is 

not cured irl a timeiy manner or to terminate under 
this ~i:l~ ._1~. ~; . shall ~at. c~stitute -~ ;.,,._iver by 

the LIER; of ·any right afforded.to it· unde.r: this 

Article, nor i,hall,_~Y, such-failure const.itute an 

14.2.'3 

approval of .or actJUlell.cence: in any defaµl t, except as 

m~y be specificai°ly a~~ed to. in. writtng. . ' . . . . . 

' ' .• ...-:.>' 
The prt:>vi"!io~s· qf this Article. are in addition': to and 

not a limftatiqn of any othe.r: right or remedy-the 

LIRR may ~e und17r ,,this J\greement,· at law or in" 

equity, or"othe;r:wise. 
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14.3 Termination by Freight Operator 

14.3.l. The Freight Operator shall have the right to 

terminate the Agreement upon the occurrence and 

during the continuation of any of the following: 

(al A bre~ch by the LIRR of a:o.y of its obligat~ons 
he.reunder, which breach is reasonably expected 

to cause a matei:-ial adverse eff_ect on the 

fina:o.cial perfo:t1t1ance of the Freight Op~rations; 

lbl 

(c) 

A taking by the LIRR under clause 3.3.S(a) which 

significantly impairs the finanC:..ia} perfo:pnance 
of .. the 'Freight 0pe:ratio~~ and the reme<li;.s -· . . ' 
pi:-ovided for i~ cla~se 3.3.S(c} are materially 

inadaquate; <;>r 

The· i:-emedy of Equitable Abatetnant under Article 

3.2, 5.2.2, or 5.3.5 is 11>atei:-iaily inadequate. 

14.3.2 For tenuillation under Article 14.3.l., the Freight 

Operator must provide the LIRR with written notice of 
its e!e.ct.iorl to terndnate with sup.eofting 
documen:t;.ti~n e.stabiis.hing. the c~;,ditio!15. that exist 

wh.\ch.afford.tbe Freight Operator the right to 
terminate. The notice s.hrll provide· the terminat;ion 

date shall be at least ;,inety ·o~oi· ·da~ from the date 

of notice. 

l.4 _-3. 3 The sole remedy of .-the Freisht Operator Uporl 

t~nation of this Agreement- by· the Freight Operator 

-es- MTA/URR00709 
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shall be to receive T~ation Payments under 

. Article 14.4. 

Term,jpation Paymeqts 

Within a reasonable time after termi.natiOD of ail 

Freigbt Operations in accordance with Article 14, the 

Ll'RR shall pay th~ Freight Operator against a written 

invoice furnished tci the LI.RR by the Fl:"eight Operator 

Specifying the following' 

(a) 

(bl 

(cl 

Th~ pro rated. portion of the· Allllual Fee. or t:he 

Renewal Fee, as the case may be~ for the period 

covereq by such l:ee which has not: yet elapsed; 

~ pro rated portico of the Con;...ssion Fee equal 

to the Co~ce;SsioIJ. Pee multiplied by a f:r~ction 

the nume~tor of which·is the oumber of yea.:rs 
iema.uii.llg ·to the end of the Agreement term, and 

the ~~ator of wbich if!!. twen~y; and 

'Io the extent the Fre:igbt Operator ha,:t made any 
capi.~al. i~~veme,i~~ r~l•u:~· to ~eal. pr.~perty, 
the ·.tina!!'°rtized cost of sut;h illlprove~ts; based 

OD a Useful lif" .00~ tel Ell(Ceed seven Y17ClrS; 

provided tha~ tfe _Freight Opera~or shall, unless 

otberw:ise instructed by the L:_raR, .t=&f~ to 

the LlllR ail valid right, title and interest in 

and t'? t~ asset. as to. ~~cb. su!=h payme~t is 

made. l.includiil:J· the a.~s,'!'t I;~!= iS 1;1:).~ subject of 
any relevant capital leases {free and ~lear of 

any liens or other enCl.Ullhrances). 
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~iliation of PaYl!"'llts 

Upon termination of this Agreement by any party 

pursuant to this Article 14, the parties shall 

reconcile all a1119unts due to each other and any 

· amounts owed shall be paid by such party. 

Continued ~ation 

14.6.l I~ the event this Agreement is terminated by either 

party, the parties shall continue to ~erform in 

accordance with this Agreement until such.parties 

agree or a final determinatio~ as to such termination 

is ~ade pursuant to kcticle 15.2 hereof~ 

14.6.2 A termination under this Agreement s?a~l in no wa,y 

affect the obligations or rights of the Freight 

Operator or the ·LIRR which have acc~d prior to such 

tera\ination, or affect or impair the right ?f the 

LIRR to pur!hle any other remedy for the breach of 

this Agreement. 

14.6.3 Subje~t to Article 14,6.l hereof, "upon teFlllination of 
this Agreement pursuant to Artit:.le 2 or Article 14 

hereof: 

(a) the Freight Operator sHall be.de~med to have 

relinquished, abandoned, su=endered, and 

renounced any and all rights possessed to 

operate over that part of the Operating Premises 

to which such termination applies (subject to 

obtaining any necessary regul.atory approvals or 

-87-

MTAILIRR0D711 

- - -

• • 

<·"; 

"' 

-

• 

exemptions, it being understood that the Freight 

Operator shall take any and all actions 

necessary to obtain such.approvals or exemptions 

and the LIRR sha.11, to the extent requested by 

the Freight operator cooperate in such efforts 

(at·no expense to the LIRR); 

(b) the Freight Operator shall release and discharge 

the LIRR from all obligations, claims, demands, 

causes of action, or suits which the Freight 

QPerator might have, or which might !;Ubsequently 

accrue to the Freight oPerator growing out of or 

in any manner coll7"ected with, directly or 

indirectly, the obligatioos "Under this 

Agreement. However•. tjle aforesaid 

mtlinquisbment, abandonment.; surrender, 

reni:m.ciation,. rel~ase and di~~arge by the. 

Freight Operator ~hall not affect any of the 

rights,· liabilities .and obligations of eithe~ 
the,LIRR or the Freight Op~rator which may have 

accrued· prior to such termination or partial 

terminationt and . .. .. -

(c) the LIRR shall, as soon as reasonably. 

practicable identify a successor· operator for 

the Fr~~ght Premises. 

~ 't" ~ •.• 
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ARTICLE 1.5: LIRR RIGHT OF SELF HELP; DISl?tlTE RESOLUTION 
PROCEDllRES, REMEDIES, COMPLIANCE' Hrn1 r.AW, 
VEHUE AND APPLICABLE I.Ali 

1.5.J. L~ Right of Self' Help 

J.5.J..l. In the event the Freight Operator fails to perform or 

provide for the performance of its duties or 

responsibilities provided for in ~his Agreement that 

pose a safety rii:;k or interfere· with the LIRR•s 

Passenger Operations, the LIRR may by Written 

nritification to the Freight Operator req\iest adequate 

. assur.ance_s that the Freight Operator will' perfom or 

provide for the performance of those duties and 

:responsl.bilities. In ~he· evenb that the Freight 

'~µt;or' fail.a to provid~ ·such' adequate as~ces or 

fails there~fter.to perfot,n tqe:duties or 

respansil>ilities within a time that prevents an 

.illllllf'.'di~te safety risk' or an i11111ediate riex· of 

interference with Passenger Operations, then the" LIRR 

shall be entitled to discharge such duties and 

responsibil'ities at· the sole cost and expense of the 

Freight Operator until such time as the Fr«ight 

Opera~Qr assumes respoilsibility for dischar9:ing its 

duties ~ respons.ihilities. 

J.5. ~. 2 T~e LIRR s.ha~l Promptly n?tify the .Freight ·operator 

of any .":'ork perfo;r;,.ed or.expenses incurred under 

authority of this Article. 

J.5. l. 3 Fail~re. of the LIRlj. to not;:i,fy the Freight Operator of 

a~y ,suc;h remedial action within sky (60) days shail 
f.. ' -· -
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constitute a waiver of any right of compensation for 

such action. 

J.5;J..4 If the LIRR performs or fulfil.ls the Freight 

Operator's duties or respons,ibilities of the Freight 

Operator througn a re~edi~l action under.authority of 

this Article, and that remedioµ action is not 

challenged'by the Freight Operator within a 

reasonable. time by notice to the LIRR, then the 

Freig~t Opera,tqr shal1 pay tb.e LIRR the costs o.f such 

action in accordance with Article 4.4.2 hereo.f. If a 

iemedial action ,by the LIRR W'.lder this Articl~ i;. 
cha.:ll.enged in a timely -.nner, then· tile Freight 

Operator ..aall be required to bear a.11 costs Qf the 

r~~~<;tial ~~tio~, including but not 1imited to legal 

"fees and expenses,· ·only. if. ~ whE:D !:'.bat remedial 

action ts .ultimately fd.nilly determined· (by 

arbitra,ti!"" purs\liUlt to Article 15.2 hereof) t.o have 

~e,n,. ju.stifie,d. 

J.5.2 A.rbitration 

J.5.2.:L The Raz;ties agree to negotiate in good faith to 

resolve ailY and all disputes or claims arising uoder 

or with respect to this Aqreement. If any dispute. or 

c·l~_im. ~s not;_.,;.solved by mutliai agre<:metit, it' lfiil be 

res.ol-ye,d pursu,ant. to the' following pr6ceduie; 

Any dispute or claim arising under or with· 

--respect-·to'.this ~aement wi:l:l 'be settr~-w 
arbitration. Tfte 'party request:i.i:lg arbitradon 

shall serve upon the. oth~r party notice 
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demanding arbitration with the name and address 

of the arbitra~or appointed by it and describing 

the issue or issues to be arbitrated; the other 

party shall, ~ithin ~wenty [20) days after 

receipt of that notice, appoint an arbitrator 

and notify the first paf"tY of the arbitrator's 

name and address and of any other issue o~ 
issues to be arbitrated, The two arbitrators so 

named shall appoint a third arbitrator within a 

period of thi~ty (30) days after the fir~t party 

receiv'es notice. of appointment of the second 

arbitrator. If the party upon which demand for 

arbitration is served fails to appoint an 

11.rbitrator within twenty (20) days, or if ~h~ 

two arbitrat<;>rs so named fai;t to appoint a third 

arbitrator withilt t)rlrty (30) days, tl:l!.'.1 .. tl:ie', 
party demanding the arbitration in the" !::Lrst ·. 

case and either party in the secohd c~se, may 

apPly to an appropriate court to appoint an 

arbitrator; and in the case of a party failing 
to appoint an arbitra:tor, the party demanding 

'arbitration may at the same time also requ_est 
the court"to appoint the third arbitrator. The 

decision or award of ah~ two of.the ~rbitrators 
will be final and·binding upon the pa~ties 
subject to the standards of review of th.e 

Federal Ru.les ·.of Ci;,.il Procedure. The 

arbitrators will have the discreti9n to impose 
the·cost-'of the 'a:rbitration tJ!lOn the losing 

. party or "divide it between the pa:r;ties pn any 
··terms wli.:i.fb-th;y·d.;;;,; ~~it~i.;;. each ~-;.rt;, 

though will l:iear its own legal f~es including 
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any fees with respect to Article 10. Any 

decision or award rendered by the arbitrators 

may be entered as a judgment or =der in any 

court having jurisdicti6n. 

15.2;2 1\ny party seeking r~lief under this Article 15.2 

shall promptl~ notify the other party upon becoming 

aware of the event underlying the claim in order that 

the other party !s not materially prejudiced thereby, 

whether by substantially increased damages or 

otherwise. Fai],ure to provide notice in.a timely 

manner as specified by this Article 15.2.2 shall 

constitute a waiver of such claim, and. ~pe claim· 

shal:t be void. Ncit~itbstanding anythif'g. to the 

e6ntrary, .ariy party di&puting te:nninati"Ori, under 

. Article_14 hereof sball se~ IJCtice of 4emand;:f.or 

arb.itr.ation within 30 days of ~ notice of. tohe event 

causing t"he 'dispute. 

15. 2. 3 Parties may offer sucli evidence as .is relevant and 

material to the d.i~te izi accordance with the 

Federal Rul.es of Civil Procedure Rules 26-38, and 

Federal i.:hiie~ of EVi-denC:e Iiuies 103-1icn, and shall. 

produce such evidence as th~ arbitrators lllBY deem 

necessary to an understandihg and determination of 

the dispute. 

15.2.4 Until the arbitrators sbail issue the decision or 
' • I • 

award ·upari ·any question. submitted, f9r arbitration, 

performance under t:ld~ Agreement shall continue in 
t;h~ mkner and f o·~ . exis~inll". prior to the d.:se o~ 
such qiiestion; pi-oyided, hQ~r. that .in the event 
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the question submitted for arbitration relates to 

safety or operations, then the performanc~ of the 

Freight Operator shall be altered to conform with the 

discret·ion of the L~ pending tbe issuance of such 

decision or award and in the event the Freight 

Operator prevails in the arbitration, the LIRR shall 

p~y to the Freight operator any cost in~ed by the 

Freight Opera.tor arising out of sµch conf~rmity. 
After delivery of such decision or award, each party 

shall forthwith comply with said decision or award 

immediately after receiving it. 

Compliance yith Goye;mmental Reguirpeats 

15.3-1 (a) "Both parties shall comply with all la:w.s an.a 
.. ordinances and govenwental rules, regul:aticins. 

. and orders now <>r at aiiy time dui:iog the term of 

this Agreeme~t which as a matter of law iU'e 
applicable to such party. SUbj ect to Articl.e 3 
hereof, the Freight Operator shall make· .any and 

all structural and JlOl}-structural improv~nts, 
alterations or· repairs of the Freight ~remises 

that may b~ required at any .time hereafter by 

any such pre.sent or future law~ rule; 

regulation, requirement, order or direction. 

· lb) Any fueling faciHty used <?n the Freight 

~~taj.ses shall·be _equipped with automatic shut
off. tµeling nozzles \Uld overfill cat~h basuj.s 

with associated· oil/water s.eparators. 

MTA/LIRR00717 
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(c) The Freight Operator sh.all inspect all Rolli.ng 

Ste~ and trafns p~ior _to their depart:i:ire from 
tl;le Freight ~emises to the Joint Use or· 

Passenger :t>remises to ensure compliance vith FRA 

iiUld AAR rules oind regulations, and the LIRR 
Operating Rules. The Freight Operator w;j.11 k,eep 

records of all such inspectiohs and the Freight 

Operator will dispatch Freight Rolling Sfoclt on 

f'reight trains over the. Joint Use Premises only 

if all relevant FRA and AAR rules and 

regulations and LIRR's Operating Rules.are 

satisfied. 

15.3.J 'I'.he Freight Operator shall, at i.ts own expense, 

p.roqn-e from all go~tal autliPri.ti.es having 

j"?~ctioii aver the: DE'e:rations 'of the FJ::etght: 
Ope~tpr hereunder and shall maintain in full force 

~ effect throughput the term of this Agreement a11 

l~~enses, ~ert;ficates, pe~ts or other· 
a~t::horization which may be nee~ for the conduct 

of such op~tions. 

15.3.3 The obligation of the Freight; apez:a;tor to ~omply wit;h 

governmental ~equirements is provided herei.n for the 

purpose of assuring proper sa:fieguards for the 

protection, Of perS9,llS iiUld property an_ the Fr~igbt 

P:reinises and the Joi,nt Use Prein.is~s. · such provision 

i~. ~!?E:. t:o he -cciwotrued as . a submission by the· LrRR to 

.the application to itself of 9uch requirements or aJJ.y. 
of them. 
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15.3.4 The Freight Operator shall during the term of this 

Agreement, for the LIRR's information, deliver to the 

LIRR promptly after rece·ipt of any notice, warning, 

vi.olation, order to comply or other docurnen~ in 

respect of the enforcement of any laws, ordinances, 

and governmental rules, re~lations and orders, a 

true copy of the same. 

15. 3 . 5 The Freight Operator sha-11 furnish to the LIRR on an 

a~ual basis copies of any studies or tests conducted 

to achieve or determine compliance with laws, 

·ordi~ances and. g0vernmental rules, regulations and 

o.rders during the term of this Agreement. 

15. :'!. 6 The Freight Operator shall. have such J:ime within . . 
which to complY. with the ·af_O:r..said laws, ot"tlinancei» 

rules and regul~tions as the authorities enforcing 

the same shall allow. 

15 .3. 7 The parties agree ·that this Agreement is governed by 

the laws of the State of New.York ex~ept.to th~ 
extent that federal law preempts New York l.aw. The 

eJ<ClUs~velegal venue fo~ ~ litigaflon arising 

under this Agre~ent shall lie in the United States 

Di-strict Court for the Southern or East·ern Distrir;:t 
of-,New York'. The p:rqvisions of this .. A!:fieement sha.11 

be· construed and interp;et:ed in · accbrdance wlt.h the . 

.law of ~he St.ate of New York, including f~r the 

purpose'of choice of law, as though all acts and 

omissions related to this Agreement. occurred in New 

York. 
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ARTICLE 16: CONDEMNATION 

If a Condemnation shall occur, this Transfer 

Agreement shall not terminate or be otherwise 

affected thereby except that thQ Operating Premises 

which are affected thereby shall, from and after the 

date title shall vest in the condemning authority and 

subject to the provisions of Section 16.2 hereof, no 

lbnger be subject to this Transfer Agreement. 

Tne LIRR shall be entitled to receive the entire 

award ·or payment in connection with any taki,;g of the 

Operating Premises -wit~ut deduction for any .estate 

vested i~ the Freight Operator by this TraDsfer 

Agreement or auy assi~ent, lease· or other 

conve~ce of the Opehit:ing Preinises effected: 

J?ttrsuant to· a Conde~ation thereof. The Freight 

Operator hereby expressly assigns to the LIRR all of 

its right, title and interest in and to every such 

award or pa)'ment. The Freight Operator shall be 

entitled t~ €l~im ~ :.:...ceive any award or payment 

from the cpnd~i~g author~ty !!XPTilSsly ~nted for 
the takfng of. the ~.eight Operator• s prOper:ty, the 

interruption of its ~siness or the cost.to procure 

substitute premises.or facilities, but only if iluch . . . •\ . . 
a""rd or paym~nt. shall be made in add.;tion to t:be 

LIRR's.award and if the Freigli.t.Operator's clainl. does 

not adv.;ersely. affect or result in any reliuct"ion· of 

the i..~;s ~_:rd o~ i~terfere with ~he prosecution of 

a cia"im. i'or the taking by the LIRR. If the Fre.r~ffi: 
operator intervenes in a condemnation proceeding in 

which the LIRR is· a party. the LIRR and the LIRR. s 
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legal couns~l shall manage and control the proceeding 

for the LIRR and the Freight Operator ~n gopd faith. 

AR:rICLE l.7: PROHIBITION AGADIST LIENS; 
PA'n!ENT OP TAXES AND ASSESSMENTS 

Yrohibiti!)ll on Liens 

The Freight Operator shall not create, suffer, or 

otherwise permit any mechanic's. materialman's or 

similar lien (other than any lien in favor of th~ 

LIRR or the MTA) (her~inafter referred to,as 

"Charge•) to be filed against any or al'.1 of the 

Operating Premises, far any reason, subsequent ta the 

date of this Agreement; movlded that this ciau.se 

shall not apply ·ta any llen& in favor of the LIRR or 

the MTA. ~qw~ver, in such event, the Freight 

Operator against whom s.uch a Charge tias"asserted ·and 

filed.shall cause same to be qischarged of rec~rd 

withU:. thirty days after tl;ie d:te of filing ~f the 
same. If the Fraight Operator shall fail to 

discharge such Charge within such perioq, then., in 

additi.on -to the other rights of the parties herein 

contained, the LIRR may, but· shall not be obligated 

to, discharg,e t:he same by paying the amount claimed 

to be due UpQn ascertaini~ that s~ constitutes ,_a. 

valid charge •. Any ainount so Pi!id, and all costs and 

expenses including reasonable attorneys" fee, 

incurred by the LIRR in making such payment shall be 

repaid by the Freight Operator against whom the 

Charge was originally asserted and filed" 

Notwithstanding the foregoin~, however. the Freight. 
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Operator.shall have the right to contest any such 

Charge, provided t~t within twenty (20) days after 

any such Charge is filed, the Freight Operat~r shall 

give notice to the LiRR of its intenti01l to contest 

such Charge, such notice to specify the il.lllOunt of the 

Charge to be contested, and provided further that· the 

Freigl>.t Operator shall ~eed to cpntest the 

validity or amount of such Cha:i:se by appropriate 

legal proceed.i,ngs when and if same are filed. 

Assuming such notice bas been gi v'en, the LIRR may not 

P.iiy, re11l9v~,, or otJ::\w:wise proc,e.ed to discharge any 

such Charge, provided that any legal proceedings 

result~. therefrom shall be prosecuted with due 

dil.igence and disptl.l;cli on the part 0£ the 'Pre..igln: 

Operator ag~t whom. "the "Cuirge ~ asserted and 

filed, a~~.EX"CJ'Vi~ed.fuzther that the·Fr'eight cperat~r 
sha.J..l f~~evex- protect, ~fy; defend, and eave 

hai:ml.ess the LIRR. from any matters arising therefrom, 

inguding w::l.thf;>ut liodi;.atio~ the principal aBIOUOt. of 

the Cbarge·and all coats and expenses arising out of 

such proceedin~. 

. 
P;-pQjbj tion pn ,peaur~t:y Interests 

The ,freight Operator shall riot 'pledge ";S security for 

any l.oan any.of the as-'iets 9r.interests .in t,be 

Freight Premises. 

Pa.ymerit· of T;!l'G' Ind A·isy'1Ffepta 

The ~'eight Operator shall promptly pay app.li.cable ad 

valorem property taxes and assess111ents, if any, 
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18.1 
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license fees and any other taxes, charges, 

assessment~ or fees properly levied or assessed 

against the Freight Operator by virtue of the Freight 

Operator conducting the Freigbt Operations subject to 

the Freight Operator's right to contest same as 

prov:ided by law. 

Ro: Payment in ltieu of Taxes 

I~ tne event· that the Freight Operator is able to 

avoid any taxes )1y virtue 0f tbe LIRR's statutory 

·exemptions or status as a governmental entity, the 

LIRR·represents that 
0

it shall 'not seeJc to ~btain from 

the Freight Operator any' payment in' lieu of.taxes. 

AAT:ICLE 18: ACCJDtmTS/~IDENT!r, CIUllES AND 
LOSS .'OR IJ.llKll.CIE To ·l?ROPERT?:. . 

Reporting of ~ccidentl:Incidents 

lB.1.1 In addition to notifying the appropriate police and 

other agencies, the Freight Operator shall promptly 

report' to" the LIRR Mov.ement Bureau aiiy 

Accident/Incident or crime which a:i;ises in connection 

w::l.th the Operi!,ting !?remises. In additlo:ri, in the 

event of an Accident/Incident involV'ing Freight 

Rolling Stock or El'llployees on the Joint Use Premises, 

.the .Freight Operator will submit to the LIRR's Safety 

Department: 

MTM.IRR00723 
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(a)· LIRR FoTill AR-i, Initial Report of Employee 

Accident/Incident or Form 3B, Non-employee 

Accident/Incident Report, as applicable. 

(bl LIRR ~orm.AR-io - Elllployee Accident-Injury 

Report, and/or Form lA - supervisor's Report of 

Employee Acciderrt/Incident, as applicable. 

These submissions will be made in accordance with the 

LIRR's procedures contained in the LIRR Safety Rules 

o~ ~he.LIRR's "Co:i:porate Elnployee Safety Policy-and 

Procedures," including any amendments thereto. The 

LIRR shall notify the Freight Operator of any 

Acofdent/Incident or crime which ar-ises in connection 

witli the Openrting Premises to the ~xtent that such 

Accident/Incident or crime mated.ally impacts the 

Freight Operations. 

18. l.. 2 The Freight Operator and· the LIRR will comply with 

a11 rules. and r<:gUla,tions issued by the FRA and other 

ag.;,ncfes concernu:;g the reporting of 

Accidents/Incidents. . .' 

is. 2 ' ~·stigat,f,~ 0£ .-ccidenta/:Inc:idll:l.'1ts on Joint; Use 
Priiit;(f!!!B . 

18. 2 .J. All· Accidents/Incidents on the Joint !J'se Pretldses,' 

irivo1ving Freight ROlling Stock or ·Employees will be 

investigated immediately in accordance with the 

LIRR's •eo:i:porate. ~loyee Safety Policy and 

Procedures• and any amendments thereto, unless, by 

mutual agreement between the parties, alternative 

investigation procedures are established ·in Wri t_ing. 
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18.2.2 Al.l Accidents/Incidents on Joint Use Premises 

involving Freight Rolling Stock or Employees will. ~e 

investigated by a committee, chaired by an LIRR 

Transportation supervisor. In addition, .uJ?Oll the 

request of the LIRR, such collllllittee shall be 1.tmited 

to three representatives of the Freight Operator. 

Notwithstanding the foregoing, the Freight Operator 

may, at its own expense, conduct its own independent 

i~vestigation of any Accident/Incident Occurring on 

the Joint Use Premises invol~ing employees or 

equipment of the Freight Operator; provided that the 

Freight Operator shall not interfere with any 

operations [including Passenger OpeICa):ions) thereon 

and the LIRR shall not be obligat;ed to assist ·or 

cooperate with the Freight Operator. with such 
:- investigation. 

.l\R'.l'ICLE 19 t SALE OR TRA!fSFllJI, OF OPERATING PBEMISES 

19.1 Sa1e or Transfer ge Ooerating Prgmises 

:-

• 

•z 

• • 

with Article 19.1.2. hereof; proyided that any sale, 

transfer or assignment by the LI!!R hereunder shall 

not relieve the ~RR of any of its.obligations under 

this Agreement. No amendment or ll!Odificati_on of this 

Agreement shall be tnade by the Freight Operator and 

such assignee or-transferee without the co.ll$ent of 

the LIRR. 

19.1.2 tn the event ot any sale, assignment or transfer of 

the OpeICating Premises, the LI~ shall include and 

requir.e, .as a condit.iop. of sale, assignment or 

transfer that the purchaser, transferee or assignee: 

(a} assume all of the rights and duties and 

obligations of ~Ile LTIIR, hereunder; 

(b) ratify and.cOllfirm to Fr~ight Operator that such 

assi~ee ~hall fully and comple~ely abide by the 

teXlllS and p~vis.iona hereof; and 

(c) shall take subject t:o the rights, duties and 

. . · · . oblig;;\tions of the Freight Operator. 19 _ 1.1 The Op'erating Prem.ises may be sold, assigned "!r >- -

otherwise transferred, in whole· or in part, at any 

time by ttie LIRR. The Freight. Ope,;ator sh.ii.ii be 

provided.with writ~en notice, at such time notice of 

sale is published, and Written not.ice of the 

successful bidder, if any, '!-lld prospective date of 

, . cl.osing. of any _such sale, as'sig_rlmetit or tr¥~;~: . 

The-LIRR's rights and'abl.tgat.ion under tltls:A~ement 
may be assigned, in whole or -in p~rt in 'conne,ct:i:o,;.'

witb such sale, tTilllSfer or assignmeDt in·'accord~ce 
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ARTXCLB 20: HISCELLJ\llEOOS PIWVJ:SIONS 

20-1 No Assµranges as to vol1.l:!!!e 

.· .. c--::.· 
~ ~~i~~t ~tor acl!;n.owledges and ag~ees that the 

.~~~-J:ia~ ,not made any reI>Z"'sentaFions or assurances 

'w~~h. ~~C.t to . tJ;>.e "'.TClUI!l6 of b;uSine.ss which the 

~~f.jfgJft Operator-. w:j.l.;I. or may have in the =rcise ot 
the rights granted he:rein during the term o.f this 
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Agreement. E»cept as othei:wi~e expressly provided 

for in this Agreement, the LIRR shall not be 

responsible for damages, nor shall there by any 
diminution of payments due from the Freight Operator 

under this Agreement, for or on account of .any 

decrease in the volume of the Freight Operator's 

business or any change in the Freight Operator's 

expenses. 

No Police frotection 

TJie LIRR shall· have no obligation to provide policic 

protection or security services on the Operating 

Premises. The Freight Operator ·a'cknow1edge.!!: that the 
LIRR sl;lall have· no speda~ ·duty to provide such 

police protection or security. Nothing in the 

fore9oing shall be coruitrued to fimil: ~Y right LIRR 

police, investi-gators or·other law·enforeement 

persons may otherwise have to o;nter the Freight 

Premises at ~Y time for off icia1 purposes in the 

exetcise of their public duties, including but not 
limited to investigations, searches, ·inspections and 

examinations. 

Nothing in this·Article 20.2 shall prevent the 

Freight Operator f:rom·obtainixig police protection or 

private security services on the Freight Premises. 

Assicmmenta of Bec1iyable1 

·Either party hereto-may: assign '°':Y receivables due 

them under this Agreement, p~ded, however, such 
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assignments shall not relieve the .assignor of any 

rights or obligations under this Agreement, 

aw.ui:is stfec:i: 

Subject to the specific restrictions and limitations 

set foi:th in other provisions herein, this Agreement 

shall be binding upon and inure to the benefit of the 

Parties hereto,. their respective $UCCessors, lessees, 

assign, grantees, and legal representatives, but no 

. sale, .. assignt11ent, mortgage, grant,- or lease by the 

.hei~ht Operator of any interest or right given it 

_unde.r .this Agreement shall be v¥id or binding 

without the prlor written consent of' the LIRR. 

Nothing in tbis Agreement shai~ be.. CQnstrued as '· 

.licensing or authorizing any Party hereunder to. -use 

any trademark, trade name, symbol, copyright or 

service mark belonging to the other party or its 

affiliates without the prior written consent of such 

party. Bach party agrees to defend, indemnify a11d 
'h~ld the other party ~d its Employees, and . 

.affil.iates' ai,unst any loss or liability resulting 

from the. wrongfu1 U's.e o:c: ~ropriation of any such 

tr~~emark, 'trade name, symbol, copyright· or service 

mark referred to above. 

J!epeficiari§!f 

·'l;l_>is .. ~!F""ment. a:q.d.e!\Cb and.every.provision be:r'ebf is 

~Or the exolu.oiive.benefit.of the LlRR and the :rreight . "• . 
Operator_ and not for the benefit of any third :party. 

·10<11-

l,ITMIRR00728· 

... vs~' 

• 



• 

i:;. 20.6 

20.7 

- -

• 

Nothing herein contained shall be taken as creating 

or increasing any right in any third ~erson to 

recover by way of.damages or otherwise against either 

of the Pa~~ies hereto. 

Haiyera· 

No consent Or waiver, express or implied, by either 

party to or of any breach or de-fault by the other 

p~ty in the performance by such other party of its 

obligations hereUilder, shall be deemed or construed 

to be a ~onsent or waiver to or of any qther breach 

or default in the performance by such ~ther.party of 

th~ same or any other obligations of such Pi"U'tY 

here\inder~ Failure ·on ~ part of ;my party· to. 

complain bf any act o.r failure. to act of any other 

party or te> decl.ai'e ~ch' pther party in default;"· 

::i=espective' of how long such failur.;; continues, 

shall not constitute a waiver .. by such party or 

parties of their or its right hereunder. 

Notices 

EXcept for·pa'yments to be made by the ~ight 

Operator in: accordai;Lce with Article 4 above, all 

notices, demands, requests-, subinissions, or other 

~ommllilications which a~e required to be se.rved 

pursuant to this Agreement shall be in "writing and 

shall be deemed to have been properly servEld when 

mailed by first class mail, PQStage prepaid,. 

facsimile; overnight hand delivery or other courier 

service addressed: la) in· the case of the LIRR, to 
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the !?resident, with a copy to t:he General Counsel, in: 
each case at Jau:aica Station, Jamaica, New York 

11435; and (bl in the case of the Freight Operator, 

Southern Empire State Railroad eompany, c/o Anacostia 

& Pacific Company, Inc., 405 Lexington Avenue, 50th 

Floor,. New York, NY' 10174. Each party may de2ignate 

by notice ill writing a substitute party or a new 

address to which any notice2, demands, requests, 

submissions, or communications sha.11 thereafter be 

served. 

Seyerilbil~tx 

If. any cove.na.ct or praTI:don of .thiEJ Agre~t, -or 

~Y applicatioll ~f, sbal.1 be invid.id or 

unenforce9hle; the remilinder of thi.s Agreement, and!.. .• 

any other ;itpplication of such covenant or provision, 

shall not.~ affected there.by,. :No ccmtroverE>y. 

concerning any COV2Ilaitt or provision shall del.ay the 

performance of any other covenant or provision. 

Heu dings 

All headings and t.i,tles in this Agreement are for 

t?'/-;r:J?OSei! of idE.ntif.ii;:ati.00. and COilVenienCe on1y and 

shal1 not affect any ~t:c:uc~ion or interpretation 

of thi~ Agr~etllEIIlt. 

20.10 · NQ DJ.ssr#m:!nation 

< l ~ 

.. F.fe.ight Operator covenant;s that it wi11 not violate 

a.Uy iaws concerniDg dis=imination, including but not 
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limited to Title VII of the Civil Rights Act of 1964, 

Age Dis~rimination in Employment Act, as am~nded, 

Americans With Disabilities Act, Section 19Bl of the 

Civil Rights Act of 1870, .Section 1983 o;r 19SS of the 

Civil Rights Act of 1871~ Equal. Pay Act, J>Xecµtive 

Order 11246, _Rehabilitation Act of 1993, Vietnam-Era 

Veterans• Readjustment Assistance Act, I~gration 

Reform and Controi Act of l.985, the. New York State 

Human Rights Law, the New York City Human Rights or 

C~vil Rights Law, Executive Order 50 or any.other 

federal, state or local laws, statutes, regulations, 

ordinanceB or orders concerning discrimination (the 
"Discrimination Laws.•). Fr~ight Operator further 

covenants to require'·any subcontractor to comply with 

the. Discrimination Laws. 

20.11 Ell.tire Agreement 

This r.greefllent (incl.uding the exhibits ref~rred to in 

this Agreement, which are inco~rated in and 

conStitute a par't of this Agreement) sets forth the 

entire understanding of th~ parties and su?ersedes 

all pr1orand contemporaneous oral or-written 

agieemerits and ~derstandiii.~s "'it:h respect tci the 

subject matter. This Agreement may not lie amended or 

mOdified except by a writing signed by the parties:. 

20.12 Con£liqt of :Interest• Pul?liq Qffieerij Law 
'>•.' 

20.12.1 The Freight Operator represents to the best of 

its knowledge· t.hat:: 
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(a} No officer, director, employee, agent, or ot:her 

contra~tor of the MTA, or its respective 

affiliates and ··subsidiaries (collectively the 

"Autborities•J or· a member of the il!l!Dediate 

family or household of any o£ the aforesaid has 

directly or indirectiy received or been promised 

any form of benefit, paymeii.t or compensation, 

whether tangible or not, in connection with the 

grant of this i.9;i::eement; 

(bl. This Agreement is.entered into by the Freight 

Pi;>erator without any connection to any other 

· etiti ty · or person. !!Wd~g a prOposal for· the same 

~e, and without <:olltis:ton, fraud. or 

cq:n:t;l.:i.ct of interest. No elect.ed ~ appointed:. 

officer or Qffi~ial, director, .empl~e, agent 

or other contractor of the Authorities, the Cit'.y 

or State of.New York, the.Counties of N~ssau·or 

Suffolk, or local units of .government a:nd 

distrk~s withln iruch jurisdictions (including· 

elected and appointed members of the ~egislative 

and eicecutive branches of goV!"rnmentJ, or a 

·~~~'r of the immediate f~mily or li~seh~ld of 

any of the afores .. lid: 

(i) ii; interested on behalf of or through the 

Fr;,.~9~.t. ~tor dire~tly, ·or inclj.~ectly f.n 

any mal::tner·wbatsoever in the execution or 

the perfo.rinance of this Agreement, or in. 
the services, supplies or:. work, to which 

this Agreement relates or in any portion 

of the revenues; or 
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(ii) is an employee, agent, advisor, or 

canSultant to the Freight Operator or, to 

the best of the Freight Operator's 

knowledge, any subcontractor or supplier 

to the Freight Operator. 

As an exception to the aboye, the Authorities, 

in their sole discretion, may c~nsent in writing 

t.o waive this provision with respect. to an 

individual or entity if the Authorities are 

provided wi~h a written request fa+ such waiver, 
in advance, which identifies all of the 

individuals and entities involved and sets forth 

in detail the 12a.ture of the relationship and why 

it: would not caru;;titute a conflict of interest. 

Neither t~ Freight Operator n~ <;WY of,ficer, 
director, employee, , agency, parent, subsidiary, 

or affiliate of t~ Fi-eight ~rater shall have 
an interest which, is· in conflict with the 

Freight Operator's ~aithful performance of its 
'obligations under this Agreement; provided that 

the'Authorities, in t~eir sole '".screti0n, may 

consent .~ writiDe: to such a _reiationshi;p, 
provided the Freight Operator provides the 

Authorities with a Written notice, in advance·, 

which identifies all: the individual~ and 

entittes involved iitnd. set forth in detail the 

nature qf the +elationship and why it is in the 
Authorities best int.arest to c0nsent to such 

:--- ----rel'li.ti.<:>nship.· 
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.The p.i::avisions of this Article are supplemental 

to, not in lieu of, all applicable laws, rules . ~ . . 
and regulations with.respect to conflict of 

interest. In the event there ia a differ.:Oce 

bet.ween the atandards applicable under this 

JIGr~ement and those provided by statute, the 

stricter standar~ shall apply. 

In the event the Freight Operator bas no prior 

knowledge of a cor!flict of interest as set forth 

abov!" and ac:qllires information wb.ich may 
ind:i~te that there may be an actual or apparent 

violation of· any of the above, ·:the. Breight 

Operator shall p:roqiptly bring .such i:iiformation 

to the attention of the LIRR. The Preig:ht . . 
Operat~ shall thereafter cooperate~with the 

Alltborities• ri:v~ew and .f,nvest:igation of such 

.info~tion,. anq comply with the imi~ctions 

tJ;>e ~ight Oferator receives f:rom the LIRR in 

reg!Ud to re~g t1iJ.e situation. 

No efPl~ee.of ~". LIRR or the M'l'.A ';'ha at any 
time dur;l.ng his or her !'l"Ployment With the LIRR 

or tJ:\e HTA, .faiil.directly conc~d >d.th the 

selecti~~ proce~~ in connection with this 

~eement, perso~lly p~;icipa~ed in the 

self?ction P=<?es~ .~ conne,c"ion with this 
Agreo;~t, or m,a. this Agreement 'Wlder .. his or 

her act.iV.. consideration, sha.l.l. haV1! any 

interest, direct or indirect, in this.Agreement, 

the perfomance hereof, the Freight' Operations 

or: the Freight Operator. The Freight Operator 
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shall not employ any such individual to '!'ork in 

the Freight Operations for a perioci"of two (2} 

years after employment with the Ll'RR or the MTA 

has been terminated, unless such individual is 

exempt ·from the Public Officers t;aw. Moreover, 

the Freight Operator shall not employ any 

fru#vidual.in the Freight Operations who, at any 

t;.ime during his or her employment with the LIRR 

or the MrA, was directly concerned with the 

selection process in connection with this 

Agreement, personally participated in the 

·selection process in connection with this 

Agreement, dr had this.Agreemept under his or 

her active consideration. 
\ 

20.13 SUryiyal 

Notwithstanq.ing anything-herein to the contrary, 

Article 10 shall survive the expiration or any othe~ 

termination of tl;iis Agreement. 

20.14 .Assignabilit:i; .. 
subject to Article 19.1 hereof, the rights and 

obligations under this Agreement may not be as.signed 

by a party hereto witho~t t~e consent of the other 

party; provided that the Freight Operator may assign 

its rights and obligations hereunder prior to the 

Effec~ive Date to an entity, directly or 1:ndirectly 
owned or controlled.by or under direct or indirect 

colil!llOn control with the Freight Operator. 
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20 .15 EoPreuntation and lfarnntiea 

20.15.l Tlie parties hereby represent and warrant to the 

other, as of the date hereof an<! of the 

~t Date, as follOWB: 

(a) such party is a corpora.tion duly or:ganized, 

validly erlating and in good i;tanding under the 

laws of the state of its incorporation; and 

(b) such party has all necessary corporate. power and 

authority to execute, deliver and perform its 

obligations ciider tli.i.s Agreetneilt and tlrls 

Agreement shall be. enforeeable aga:Lnsit it in 

..accordance with its terms. 

" 

MTM.IRR00736 

-112-

• 

;.. 



• 

20.15.2 

• 

The LIRR hekeby represent:s and wa=ant:s t:o che 

Freight Operator that th.e grant of rights and 

other assets by the LIRR to the Freight Operat:or 

provides the Freight Operator with sufficient 

rights to conduct the Freight operations in a 

manner substantially similar to that conducted 

by the LIRR on the Effective Date, subject to 

the expiration of customer and other contracts 

chat do not eJCtend past the commencement Date 

and subject to the requirements of Aiticle 15.J 

hereof. 

IN WI:I:Nli'SS 'H1JBRECJF, che Parties hereto have execuced 

this Agreement ·in duplicate and have caused their corporate 

seals to be hereunto affixed the day and year first 1otritten 

below. 

THE LONG J:S~ RlUL ROAD 
COMl'AHI" 

RAIIJl.OAD 

By: \\..--~r-
Thomas F. ?reildei9Utl 

President · 

Date: 1•(1 .... l°I"' 
. }~ 

Date, r5-M· -.i,,,4,t- ~ ~?G 
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Corporate ?y;knowl,eQqments 

STATE OF NEW YORK 
ss. :. 

COUNTY OF QUEENS 

On the 15th day of November, .1996, before me 

personally.came R. La1o1rence McCaffrey, Jr., to me known and 

who bein!if by-me duly ·sworn, did depose and say: that he 

resides at Brooklyn, New York; that he is the President of 

SOOTllERN EMl'lllE STATE RAILROAD COl!IPANY_. the. corporation 

described herein ana which execute~ the foregoing 

inst=ment; he signed his name there.to by like order .. 

~~ NOta ~A> 

(A£fU; Notary Stamp) 

~J. Cl2S!Cil'Oi.los 
IClWl'r AEU:. ~ .. _ l!rt 
Plo.41~5,~~ 
~fliiru- 3Q. '9!1:5/:;>77 
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• • 

STATE OF NEW YORK ) 
) SS.: 

COUNTY OF QUEENS ) 

On the J'l rff day of ~~.,pl"l~/S,t!._ ' 1996, 

before me personally came ThQ!tlas F. Prendergast, to me _known 

and who being by me duly sworn, di~ depose and say: that he 

has an office at Jamaica Station, Jamaica, New York; that be 

is the President of THE LONG XSLMID llArx. ROM> COMPANY, the 

c::orporatf on described herein and which executed the 

foregoing instnnnent; that he signed his name thereto by 

order of the Board of said corporation. 

.~~~ 
N9filry PiiEiic 

~11.AUtlCCA 
RD1MV PUllUC,ia.-dtw'lbrlt 

11<>.4Sll2SOS 
OUlllls:lir.-~ 

~~-30,1'1f/l 
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Exhibit 1 

Exhibit 2 

Exhibit 3 

Exhibit 4 

Exhibit 5 

Exhibit 6 

Exhibit 7 

Exhibit B 

Exhibit 9 

Exhibit 10 

Exhibit 11 

Exhibit 12 

Exhibit 13 

Exhibit 1.4 

Exhibit 15 

Exhibit 16 

• 

LIST OF EX!Ul3RS 

Freight Premises 

Joint Use Premises 

PriVa.te Freight Sidings 

[Intentionally OIU.ttedl 

Description of Yard A 

Active Freight Switches 

Inactive Freight switches 

Procedures for Installation of new Freight SWitch 

Condit;iqn of Tracks on Freight Premises 

[Intentionally o.nitted] 

Eq;uipment/Locomotive Rental Rates 

t::..lstomer and Equipment Contracts 

Freight Property Rental Agreements Rail Use 

Yard A Tracks to tlevert to the LIRR 

Property at Arch Street Yard to be Used for· Tie 
Storage 

Maspeth Yard Schematic 

t.(\llll-'~140 

• 
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Town of Brookhaven 
Long Island 

Attorney's Office 

STOP WORK ORDER 
Subject Premises/Property: SCTM# 0200-663.00-03.00-029.001 Sills 
Expressway Associates 

Please be advised that you are 
directed to stop work [including, but 
not limited to, construction, cutting 
and removing trees, excavating and 
removing excavated materials] 
regarding any matter not pertaining to 
railroad construction. 

Investigator: _____ py<._J _bf}-i_L._L ___ Shield: # r 3o 

DO NOT REMOVE THIS PLACARD 

Department of Law 
One Independence Hill• Fanningville •NY ll 738 • Phone (631) 451-6500 • Fax (631) 698-4489 •Fax (631) 451-6505 

www.brookhaven.org 
Litigation papers Clre NOT to be served by FAX except by express prior written permission 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SUFFOLK 

---------------------------------------------------------------)( 

TOWN OF BROOK.HA VEN, 

Plaintiffs, 

-against-

SILLS ROAD REAL TY LLC d/b/a 
BROOK.HA VEN RAIL TERMINAL, SUFFOLK & 
SOUTHERN RAIL ROAD LLC, U S RAIL 
CORPORATION, U S RAIL NEW YORK LLC, 
BROOKHAVEN RAIL LLC, ADJO 
CONTRACTING CORP., WATRAL BROTHERS, 
INC., and PRATT BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------)( 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SUFFOLK 

-------------~-----------------------------------------------)( 

TOWN OF BROOKHAVEN, 

Plaintiff, 

-against-

SILLS ROAD REALTY LLC, BROOKHAVEN 
RAIL LLC £1k/a U S RAIL NEW YORK LLC, 
BROOK.HA VEN TERMINAL OPERATIONS 
LLC, OAKLAND TRANSPORTATION 
HOLDINGS LLC, SILLS EJCPRESSW A Y 
ASSOCIATES, WATRAL BROTHERS, INC., and 
PRATT BROTHERS, INC., 

Defendants. 

---------------------------------------------------------------)( 

RECITALS: 

Index No.: 061613-2014 
(current caption) 

STIPULATION 

Index No.: 2014-061613 
(amended caption) 

A. The Town of Brookhaven commenced the within action against the defendants 

enumerated in the "current caption" above by filing a Summons and Complaint on March 11, 

2014 ("State Court Action"); 
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B. The State Court Action concerns, inter alia, a rail facility currently operated by 

certain of the defendants on a 28 acre parcel located on Sills Road, Yaphank, Town of 

Brookhaven, New York ("Parcel A"), and certain activities being undertaken by certain of the 

defendants upon an adjacent parcel of approximately 93 acres to the east of Parcel A ("Parcels B 

and C"); 

C. Defendants Sills Road Realty LLC, Brookhaven Rail LLC fi'k/a U S Rail New 

York LLC, Watral Brothers, Inc., Pratt Brothers, Inc. and affiliated parties, Oakland 

Transportation Holdings LLC and Brookhaven Terminal Operations (collectively, the "BRT 

Defendants'), have advised the Town of certain changes in the ownership, operation and control 

of the railway facilities at issue in the Action which render it appropriate to discontinue the 

Town's claims against certain parties, to add certain parties, and to redesignate or rename certain 

parties; 

D. The BRT Defendants further contend that this State Court Action is required to be 

removed to the United States District Court for the Eastern District of New York ("EDNY") 

upon claims of federal pre-emption under 28 U.S.C. § 1441 (the "Pre-Emption Claim"); 

E. The Town, which disputes and does not acknowledge the Pre-Emption Claim, 

agrees that the State Court Action may properly be brought in the EDNY because a certain 

Stipulation of Settlement was entered into and "so ordered" by the EDNY under CV 07-4584 

(the "Federal Action'), because the State Court Action, inter ali!!, alleges violations of such 

Stipulation, and because the EDNY reserved jurisdiction to enforce the prior Stipulation (the 

"Prior Federal Action''); 

F. The Town has further filed an application before the United States Surface 

Transportation Board ("STB") to reopen and obtain certain relief from the STB respecting the 
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railroad facilities at issue on Parcels A, B and C under STB F.D. No. 35141 (the "STB 

Proceeding''). 

G. The parties otherwise agree and consent to certain other matters set forth below, 

reserving all other rights, claims and defenses. 

IT IS HEREBY STIPULATED AND AGREED by and among the undersigned parties 

by the undersigned counsel of record as follows: 

1. The Town shall file a Supplemental and Amended Summons (exhibit A) and 

Amended Complaint (exhibit B) promptly following the execution of this Stipulation (the 

"Amended State Court Pleading''). 

2. Within the time limited by 28 U.S.C. § 1446, the BRT Defendants shall file a 

Petition for the removal of the State Court Action to the EDNY (the "Removal'') and the Town 

consents to such Removal and will not seek to remand the Action to the State Court provided 

that such consent to the Removal does not and shall not be deemed to constitute the Town's 

consent to or acknowledgment of the Pre-Emption Claim. 

3. The BRT Defendants (specifically excluding Sills Expressway Associates) hereby 

appear in the State Court Action by their undersigned counsel, Foley & Lardner LLP, accept 

service of the original State Court Complaint and the proposed Supplemental and Amended 

Summons and Amended State Court Pleading (exhibits A and B), and consent to and 

acknowledge personal jurisdiction on behalf of the BR T Defendants. 

4. The BRT Defendants represent and warrant that Brookhaven Rail LLC £1k/a US 

Rail New York LLC, Brookhaven Tenninal Operations, Sills Road Realty LLC, and Sills 

Expressway Associates collectively constitute all of the owners and leasehold interests with 

respect to Parcels A, B and C, that Oakland Transportation Holdings LLC owns 100% of the 
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interest in Brookhaven Rail LLC, and that the BR T Defendants have assumed all obligations in 

connection with the 2010 Stipulation in the Prior Federal Action 

5. In consideration thereof, the Town has agreed to and does hereby gives notice that 

it discontinues pursuant to CPLR 3217(a) its claims against Suffolk and Southern Railroad LLC, 

U S Rail Corporation and Adjo Contracting Corp. and does hereby redesignate original 

defendants US Rail New York LLC and Brookhaven Rail LLC as Brookhaven Rail LLC fi'k/a U 

S Rail New York LLC and does hereby redesignate Sills Road Realty LLC d/b/a Brookhaven 

Rail Terminal as Sills Road Realty LLC. 

6. The BRT Defendants contend that the current and anticipated development at 

Parcels B and C (the "Disputed Construction") shall be treated as a "spur, industrial, team, 

switching or side track" within the meaning of 49 U.S.C. § 10906, contend that such ancillary 

"spur" is subject to Federal Pre-Emption which limits the Town's jurisdiction and control 

respecting Parcels B and C, and agree to seek an expedited determination of these issues before 

the U.S. Surface Transportation Board (the "Board .. ) (the "Ancillary Spur Claims"). Without 

limitation, Brookhaven Rail, LLC and Brookhaven Terminal Operations, LLC d/b/a Brookhaven 

Rail Terminal agree that they shall promptly file a Petition for Declaratory Order with the Board 

to address issues of Pre-Emption and the Ancillary Spur Claims (i.e., whether the additional 

track to be installed by BR T constitutes a "spur, industrial, team, switching or side track" within 

the scope of 49 U.S.C. § 10906) ("STB Declaratory Petition"). The parties agree that they will 

each request an expedited Final Detennination by the Board of the Ancillary Spur Claims 

pursuant to the STB Declaratory Petition, and pursue and cooperate with such expedited 

proceedings before the Board as the Board may direct to obtain the earliest possible Final 

Detennination of the Ancillary Spur Claims. 
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7. The Town bas previously issued a certain Stop Work Order (the "SWO") and 

certain Notices of the violations (the "Violations") respecting the Disputed Construction on 

Parcels B and C. Without construing the SWO as either prohibiting or allowing same, the parties 

agree that for a period of 60 days from the date of this Stipulation, or such sooner time as the 

STB shall render a determination upon the Ancillary Spur Claims, the Town will withdraw, 

without prejudice, so much of the SWO and Violations which are deemed to prohibit so much of 

the Disputed Construction which concerns excavation, removal of fill, and grading which is 

incidental to the construction of additional railway track upon Parcels B and C (the "Track 

Construction'') as are depicted in a Site Plan to be negotiated and agreed upon between the 

parties within ten (10) business days (the "Town Consent"). The Town will also adjourn the 

Violations without prejudice for the same period of time. 

8. The Town Consent is strictly limited to such excavation, removal of fill and 

grading which is actually and reasonably required for the purpose of the aforesaid Track 

Construction, and the Town specifically objects to and continues its objection to any further 

excavation, removal of fill, grading, or other Disputed Construction upon any other portion of 

Parcels B and C. 

9. The Town Consent is entered into without prejudice and with a full reservation of 

all other rights, claims, contentions and defenses of all parties. In the event a dispute shall arise 

concerning the Town Consent and the extent of the Disputed Construction, the Town shall be 

authorized to reissue a SWO and Violations (a "Construction Dispute"), and the parties agree 

that the Construction Dispute shall or may be determined before such a forwn (whether the 

EDNY, the STB, or further State Court proceedings) as may be determined to be available by 

law. Without prejudice to the BRT Defendants' positions with respect to the scope of Pre-
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Emption, the BRT Defendants agree to promptly and without delay keep the Town fully 

infonned and apprised of the Track Construction including by providing such Site Plans, grading 

plans, fill removal reports, measurements (including by means of a photogrammetric survey to 

be commissioned by the BRT Defendants within ten (10) business days) elevations, and other 

infonnation and data which the Town Engineer or its Consultant may reasonably require and 

shall permit representatives of the Town the right to make periodic inspections of Parcels B and 

C upon reasonable advance notice, subject only to the limitation that such inspections shall not 

unreasonably interfere with the Track Construction. 

10. The parties consent to expedited discovery under Rule 26 of the Fed.R.Civ.P. in 

respect of the State Court Action to be removed to EDNY and agree that a Rule 26(f) conference 

shall occur on April 24, 2014 following such removal. 

11. Except as provided above, all rights, claims, defenses, remedies, and contentions 

of all parties in respect of the State Court Action, the Prior Federal Action and the Removed 

Action be and the same hereby are otherwise fully reserved. 

--REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK--
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12. This Stipulation may be executed in counterparts and by telecopier or fax, each of 

which shall be deemed to constitute a duplicate original hereof. 

Dated: April 9, 2014 

BROOKHAVEN TOWN ATTORNEY 
ANNETTE EADERESTO 

By: ~~~'-lr-6"-~-==-~~~~ 
Rob . Calica 

Special Counsel for Plaintiff 
100 Garden City Plaza, Suite 408 
Garden City, New York 11530 
(516) 747-7400 
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By: ~~--,r-+~~~~+--~-
Yon '.Aronoff 

Attorneys for All Defendants except Sills 
Expressway Associates 
90 Park Avenue, 37th Floor 
New York, New York 10016 
(212) 338-3413 

Vanessa L. Miller, Esq. 
Foley & Lardner LLP 
One Detroit Center 
500 Woodwood Ave, Suite 2700 
Detroit, Michigan 48226 
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