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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35141

U.S. RAIL
CONSTRUCTION AND OPERATION EXEMPTION

BROOKIIAVEN RAIL TERMINAL

REPLY TO PETITION FOR EXEMPTION

Set forth below is the Reply of the Town of Brookhavcn f Town"' or "Brookhaven") to

the Construction and Operation Exemption Petition ("Petition") filed by U.S. Rail Corporation

('US Rail" or "Petitioner") on August 7,2008.'

PRELIMINARY STATEMENT

Suffolk & Southern Rail Road LLC ("Suffolk") filed the first application to the Surface

Transportation Board (•'STB'1 or the "Board") relating to the proposed facility in May 2007

under STB Finance Docket No. 35036. Since that time, Suffolk, Sills Road Realty ("Sills"), and

U S. Rail have filed numerous pleadings with the Board, the U.S. District Court for the Eastern

District of New York, and the U.S. Court of Appeals for the Second Circuit. Over the course of

those pleadings, the theory of the would-be railroad builders and operators has changed many

times. Most recently. U.S. Rail has filed a Petition for Exemption seeking to invoke the Board's

jurisdiction for the project and claiming that it is proposes to build a line of railroad over which it

1 On August 25,2008, the Board granted the Town a 20-day extension to file this reply. U.S Rail Corporation—
Construction and Operation Exemption—Brookhaven Rail Terminal. STB Finance Docket No 35141 (served
August 25,2008) Because the Town did not want its interim silence to be interpreted as consent to U S Rail's
request for expedited handling of the Petition, on September 2,2008, the Town filed and served a 2-page letter
responding solely to the request for expedited handling and proposed schedule set forth in the Petition at pages 17-
19 and Exhibit E thereto That letter did not respond to the merits of the 20-page Petition, which are exclusively
addressed herein



will operate as a common carrier. Despite all of the information that has been accumulated and

presented over the course of the proceedings before the Board and the courts, the Petition does

not include anywhere near the level of detail necessary for the Board to make a reasoned

decision on the Petition. Further, the limited facts that have been presented reveal that the

project as proposed would not fall under 49 U.S.C. § 10901, because U.S. Rail, which operates a

non-connected track in Ohio, is not a common carrier for the purposes of the proposed track in
>

eastern Long Island and the project is not "rail transportation" as defined by the Interstate

Commerce Commission Termination Act ("ICCTA"). Further, even ifthe proposed track were

to fall under the Board's jurisdiction set forth in 49 U.S C. § 10901, U.S. Rail has failed to

establish that an exemption is warranted based on 49 U S.C § 10502(a). For all of these reasons

and the reasons set forth below, the Petition must be denied

PROCEDURAL BACKGROUND

On May 18,2007, non-carrier Suffolk filed a verified notice of exemption under 49

C.F.R. § 1150.31 to lease from non-carrier Sills approximately 11,000 feet of track that Suffolk

claimed was currently being constructed in Yaphank, NY, and to operate over the track. Upon

review, the Board found that Suffolk's notice of exemption was incomplete and directed Suffolk

to file supplemental information describing the construction of the trackage. See Suffolk &

Southern Rail Road LLC - Lease And Operation Exemption - Sills Road Realty. LLC. STB

Finance Docket No 35036 (served June 1,2007); Verified Statement of Robert F Qumlan in

Support of Town of Brookhavcn's Reply to Petition for Stay ('"Quinlan Statemcnt")(Exhibil 1

hereto) at 2-3. The Board made no decision regarding the exemption at that time.

On June 15,2007, Suffolk sought to withdraw its notice of exemption without providing

the additional information ordered by the Board Quinlan Statement at 3.



On July 12,2007, Attorney John Heffncr faxed a letter to then-Town of Brookhavcn

Attorney Robert F. Quinlan stating that he represented U.S. Rail, an Ohio-based company and

common carrier short line railroad operating pursuant to authority granted by the Board. Letter

from John Heffner to Robert Quinlan (Exhibit 2 hereto) at 1. His letter stated that as a common

carrier railroad, U.S. Rail's construction of the rail facility is governed by federal law and subject

to the exclusive jurisdiction of the Board. Id. The letter further indicated that U.S. Rail had

leased the property and intended to construct and operate an "exempt spur" within the meaning

of 49 U.S.C. § 10906. Id,; sec also Quinlan Statement at 2-3.

During August 2007, the Board again directed Suffolk to file a substantive reason for its

attempted withdrawal and a detailed explanation of''whether it or Sills anticipated that for-hire

service would have been provided over the trackage that was to be constructed." See Suffolk &

Southern Rail Road LLC - Lease And Operation Exemption - Sills Road Realty. LLC. STB

Finance Docket No. 35036 (served August 13,2007)("August 13th Decision"); Quinlan

Statement at 4-5. The Board's decision explained that if for-hirc service was intended for the

trackage being constructed by Sills then the ''construction that has cither already occurred or will

occur in the future is construction of a line of railroad subject to the Board's jurisdiction, and the

Board authorization for the construction is required under 49 U.S C. § 10901." August 13th

Decision at 1-2.

Based on the record at that time, the Board was justifiably suspicious of the situation and

warned:

The Board increasingly has grown concerned that persons using
the notice of exemption procedures to obtain authority for the lease
or other acquisition and operation of a railroad line may not be
making a thorough review of their circumstances prior to filing a
verified statement that a proposal should be exempted from
environmental and historic reporting because the thresholds at 49



CFR § 11057(e)(4) or (5) will not be met. See 49 CFR §
1105.6(b)(4), (c)(2)(i). Suffolk filed such a statement, but failed to
provide any explanation in its notice of exemption as to why the
anticipated movements of intermodal containers and up to 500,000
tons of construction aggregates would not meet or exceed the
Board's 3 train per day threshold for environmental documentation
under 49 CFR § 1105.7(c)(5)(ii)(A). Nor did Suffolk explain why
the anticipated increase in truck traffic would not meet or exceed
the Board's thresholds under 49 CFR § 1105 7(e)(5)(ii)(C).

August 13th Decision at 2.

Suffolk responded on August 23,2007 and stated, inter alia, that "Sills never undertook

any construction of rail facilities at the Sills Road location at issue here/1 Sec Document No.

220127 in STB Finance Docket No. 35036, at 3-4. On that basis, in a decision served September

25,2007, the Board allowed Suffolk to withdraw its notice of exemption and noted that it would

''view with disfavor any future request for authority to commence rail operations over trackage at

this location unless the construction of that trackage has first been authorized by the Board.'' See

Suffolk & Southern Rail Road LLC - Lease And Operation Exemption - Sills Road Realty.

LLC. STB Finance Docket No. 35036 (served September 25,2007)("September 25th Decision").

Nonetheless, in October 2007, evidence of construction occurring on the property came

to the Board's attention. Based on this evidence that "rail construction may be occurring or

contemplated on this property" - including a newspaper account indicating that Sills, Suffolk

and/or others had cleared 18 acres of land and excavated mountains of sand (estimated at

approximately 30,000 cubic yards of sand with a value of between $330,000 and $750,000) at

the Property" - the Board, sua sponte, issued an order to cease and desist and joined Petitioner

U.S. Rail as a party to the action listed as STB Finance Docket No 35036. Specifically, the

Board held.

2 See, e g. Smith, Jennifer, Work Started for Yaphank rail site without approval*, NF.WSDAY (October I,
2007)(Exhibit 3 hereto).



. . because no party has sought authority from the Board to construct
any rail facilities at this site, this proceeding will be reopened on the
agency's own motion and U.S. Rail will be made a party to this
proceeding. If U.S. Rail, Suffolk, Sills, or any other related entity is
undertaking construction of any rail facilities m Yaphank, Brookhaven, or
anywhere in that vicinity, it is directed to immediately cease that activity
and to either obtain Board authorization pursuant to 49 U.S.C. §
10901 (a) or a Board decision . . . finding that such activity does not
require Board approval.

Suffolk & Southern Rail Road LLC - Lease And Operation Exemption - Sills Road Realty.

LLC. STB Finance Docket No. 35036 (served October 12,2007X'kOctobcr 12th

Decision")(emphasis added)

The Board's decision prohibited any rail construction. By the time of the October 12th

Decision, however, eighteen acres of land had already been clear-cut and tens of thousands of

cubic yards of materials had been mined without any environmental study as to its impacts - as

required by both the National Environmental Protection Act ("NCPA") and the New York State

Environmental Quality Review Act ("SEQRA") - or whether measures could have been taken in

mitigation. Quinlan Statement at 9-10. Additionally, such clearing was done in violation of

Town Codes relating to clearing, site plan review, construction activities and sand mining. Id_

U.S. Rail first sought to continue construction by way of a petition for a stay dated

October 18,2007. It claimed that the trackage it sought to build was disconnected and therefore

an exempt "spur"' pursuant to 49 U.S.C. § 10906. See Document No. 220465 in STB Finance

Docket No. 35036. The motion for stay was denied on November 16,2007. In denying the stay,

the Board noted that Petitioner did not have a reasonable likelihood of success on the merits of

its argument that the trackage was an ancillary "spur" because "the track cannot reasonably be

viewed as used for a purpose ancillary to the operations that will be located hundreds of miles

from U.S. Rail's existing operations in Ohio/' Suffolk & Southern Rail Road LLC - Lease And



Operation Exemption - Sills Road Realty. LLC. STB Finance Docket No. 35036 (served

November 16,2007)("November 16th Decision") at 4.

Next, on October 26,2007, U.S. Rail filed a petition for administrative reconsideration of

the cease and desist order. Sec Document No. 220546 in STB Finance Docket No. 35036 The

Board denied the petition for reconsideration on December 20,2007, holding that U.S Rail had

not alleged changed circumstances or submitted any new evidence that would warrant

reconsideration. Suffolk & Southern Rail Road LLC - Lease And Operation Exemption - Sills

Road Realty. LLC. STB Finance Docket No 35036 (served December 20,2007)("Deccmbcr

20th Decision") at 4. Again, the Board noted that there was ''no evidence on the record before

us" that the proposed trackage would be classified as an ancillary spur. Id. at 5.

While its petitions for stay and reconsideration were still pending before the Board, U.S

Rail also appealed the cease and desist order and sought a stay from the U.S. Court of Appeals

for the Second Circuit, which denied the stay on November 13,2007 and thereafter dismissed the

appeal in late December 2007.

U.S. Rail then filed an action in the U.S. District Court for the Eastern District of New

York seeking to preliminarily enjoin Brookhaven from taking any action to prosecute appearance

tickets it issued to Petitioner on October 4,2007 or from issuing further tickets on the basis of

preemption. Petitioner also sought to enjoin Brookhaven from taking any other action to

interfere with or obstruct U.S. Rail's construction and operation of the alleged rail terminal.

Alter a two-day hearing, on July 18, 2008, U S. Magistrate Judge Thomas B. Boyle issued a

Report and Recommendation ("Report"), which correctly concluded that (1) the federal court

should abstain from interfering in the state court action based on the doctrine set forth in

Younger v. Harris. 401 U.S. 37 (1971); and (2) even if Younger abstention was not appropriate,



Plaintiffs failed to establish that a preliminary injunction was warranted because the issue of

preemption was not clear. See generally Report (Exhibit 4 hereto) at 13-27.3

Not content with two petitions before the Board and two separate attempts at judicial

review by federal courts, U.S. Rail filed a so-called ''Petition for Clarification" on May 2,2008

seeking permission to engage in certain '^reconstruction" activities at the property. The petition

sought - "in advance of receiving construction and operation authority,*' clarification from the

Board that "it can begin certain activities at the site of the Brookhavcn Rail Terminal, and that

those activities would not be subject to state and local permitting, zoning, and environmental

requirements by virtue of the Federal preemption contained in 49 U.S.C. 10501(b)" See

Document No. 222259 in STB Finance Docket No. 35036. at 3-4. On August 26,2008, the

Board denied the petition for clarification and held that the enumerated activities were not

preempted. Once again, the Board emphasized that the proposed track cannot be reasonably

viewed as a spur, stating thai:

Although it is a licensed rail carrier elsewhere, U S Rail cannot
operate as a rail carrier at the Brookhaven Rail Terminal because,
as explained in the Board's December 20, 2007 decision in this
proceeding (at 5), there is no evidence that this facility is in any
way connected to the carrier's existing operations in Ohio. The
proposed construction and operations in Brookhaven are located
hundreds of miles from U.S. Rail's operations in Ohio, and there is
no evidence that U.S Rail presently has authority to operate over
the track of NYAR in the vicinity of the Brookhaven Rail
Terminal.

Suffolk & Southern Rail Road LLC - Lease And Operation Exemption - Sills Road Realty.

LLC. S IB Finance Docket No. 35036 (served August 26,2008)("August 26th Decision") at 3.

To date, Suffolk, Sills and U.S. Rail have argued to the Board on multiple occasions that the

proposed track is preempted and the Board has rejected the argument each time

3 U S Rail filed objections to the Magistrate's Report and the issue is currently pending before U S District Judge
Thomas C Platt.



On August 7,2008, just days before it filed its objections to the Report in federal court,

Petitioner filed the instant Petition for Exemption claiming that it is a common carrier seeking to

construct and operate a line of railroad For the reasons set forth below, the Petition should be

denied in its entirety.

ARGUMENT

49 U.S.C. § 10901 governs the STB's authorization of construction and operation of

railroad lines under the TCCTA. Exemption under 49 U.S.C § 10502(a) from the requirements

of § 10901 is only appropriate when the Surface Transportation Board (the "STB" or the

"Board") finds that:

(1) regulation is not necessary to carry out the rail
transportation policy of 49 U.S.C. § 10101 ("RTF"),««/

(2) either (a) the transaction is limited in scope or (b)
regulation is not necessary to protect shippers from the
abuse of market power.

Keokuk Junction Railway Company d/b/a Peoria & Western Railway - f .ease and Operation

Exemption - BNSF Railway Company. STB Finance Docket No. 34974 (served December 6,

2007) at 5 (discussing standard under § 10502(a))(emphasis added). A petition for exemption is

only appropriate where the proposed facility would otherwise be subject to the requirements of g

10901. See 49 U.S.C. S 10502: see also Michigan Central Railroad. LLC - Acquisition and

Operation Exemption - Lines of Norfolk Southern Railway Company. STB Finance Docket No.

35064 (served December 10,2007)(denying petition for exemption where proposed facility was

not subject to § 10901).

First, because U S. Rail has failed to provide sufficient information about the nature and

extent of the proposed facility - and because the information previously provided by Suffolk,

Sills and U.S. Rail raises serious questions as to whether this is "rail transportation" at all - the

8



Board is not in a position to make any determination relating to the nature or scope of U.S. Rail's

proposed project Second, the facility it not "transportation'' by "rail carrier" subject to § 10901

and, as such, the petition is inappropriate and must be denied. U.S. Rail has not demonstrated

that it is a "common carrier" for purposes of exemption, and the proposed project is more

accurately classified as a private track than as a line of railroad Finally, in any event, U.S Rail

has failed to demonstrate any of the criteria necessary for an exemption under § 10502, and the

Board must therefore reject its Petition.

I. U.S. RAIL HAS NOT PROVIDED SUFFICIENT INFORMATION FOR THE
BOARD TO DETERMINE WHETHER THE PROPOSED TRACK IS SUBJECT
TO §10901

A party seeking an exemption under § 10502 is required to ''provide its case-in-chief,

along with its supporting evidence, workpapers, and related documents at the time it files its

petition.*1 49 U.S.C. § 1121.3. U.S. Rail has not provided the Board with sufficient information

to make a reasoned decision whether the proposed construction and operation is subject to its

jurisdiction. In support of its Petition. U.S. Rail appends a "description" of the proposed facility

by U.S. Rail President Gabriel Hall, which includes, at most, 8 sentences relating to U.S. Rail's

plans, with no supporting documentation. See Verified Statement of Gabriel D Hall (''Hall

Slalement")(Exhibit A to the Petition). The Hall Statement discusses gcnerically the intended

operation, but provides no detail whatsoever regarding the construction or location of the

proposed track on the Property. Sec id. In addition, U.S. Rail has provided a map printed from

"mapqucsf and two maps of the entire span of Long Island with handwritten indications of the

proposed location of the new track (Exhibit B to the Petition). At Exhibit C to its Petition, U.S.

Rail attaches a "site plan*1 that is largely illegible. Finally, U.S. Rail has offered the two-page

Verified Statement of Gerald f. Drumm ("Drumm Statement." Exhibit E to the Petition), which



describes generally the proposed operations over the track, including that the freight cars will be

interchanged with the New York & Atlantic Railroad C'NY&AR"), connecting through a switch

to the existing Long Island Railroad ("LIRR").

This background information merely scratches the surface of the project and lacks

necessary details regarding even the most basic concepts, including the funding, design,

ownership, or operations of the facility. For instance, the Petition docs not include any:

• financial data relating to the construction of the proposed track
or the operation thereon;

• agreement between U S. Rail and LTRR to access/use LIRR's
track,

• interchange agreement between U.S. Rail and NY&AR;
• information regarding the construction of the connecting line to

the existing line;
• detailed construction or site plans;
• information regarding length and location of the trackage to be

constructed;
• information regarding the type and location of all proposed

structures to be built on the property;
• description of the degree to which construction would involve

excavation or the movement of soil;
• description of the locations where transloading would take

place;
• facts regarding the proposed grinding, bailing, and other

processes to which construction waste and solid waste could be
subject at the site; or

• information about operations, including how U.S. Rail
proposes to move their its cars on and off the NY&AR track,
whether the train cars will be required to sit waiting, and
whether that will disrupt service on the URR;

See generally Petition. The Board has held that such "complete and accurate information'' is

necessary for it to weigh the possible transportation benefits of the proposal with the

environmental and other impacts. See New England Transrail. LLC d/b/a Wilmington and

Woburn Terminal Railroad Company - Construction. Acquisition and Operation Exemption - in

Wilmington and Wobum. MA. STB Finance Docket No. 34391 (served May 3,2005) at 4-5.

10



In New England Transrail (20051. the Board granted New England Transrail ("NET") a

conditional exemption under 49 U.S.C. § 10502 subject to an environmental review, in

accordance with its prior policy 4 Id. at 1. During the environmental process, which took more

than a year, NET had presented its project to the Section of Environmental Analysis ("SEA"),

which commenced a "detailed analysis" of the "potential environmental impacts of the proposed

project" Id_ at 1. After completion of the environmental review, NET returned to the Board for

"final approval.'' Id. When the Board determined, however, that the project NET proposed to

the Board materially differed from the one it had proposed to the SEA, it dismissed the

proceeding and cautioned NET that, if it were to re-submit its petition for exemption, it would

have to "be as forthcoming as possible with all project details." Id. The Board specifically

requested that it submit, inter alia, "information such as the length and location of all trackage to

be constructed, the exact types of structures to be built, the degree to which such construction

would involve excavation or movement of any soil, and the locations where specific commodity

transloading activities would take place." Id. Distrustful of NET due to its past conduct, the

Board also cautioned that "the information provided to the Board should be wholly consistent

with the information NET presents to other agencies." Id

U S. Rail has similarly demonstrated that it has not been entirely forthright in its prior

filings. The lack of detailed information in its Petition is particularly disturbing given the

4 The Board no longer grants conditional approval while the environmental process is ongoing absent some
"unique or compelling circumstances " See Alaska Railroad Corporation - Construction and Operation Exemption
- Rail Line between Eiclson Air Force Base (North Pole) and Fort Greelv (Delta Junction). AK. STB Finance
Docket No 34658 (served October 4,2007)("we believe that the better course is that we not decide the
transportation merits of a construction proposal until a complete record, including the environmental record, is
before us.")

11



information that U.S. Rail has previously filed in federal court, which suggests that the proposed

track is nothing more than a sham transaction to disguise a lucrative sand-mining operation.5

The Board has the explicit statutory authority to obtain from carriers and persons

information necessary for it to carry out its responsibilities under the Interstate Commerce Act.

49 U.S C. § 721. Without ''complete and accurate information," the Board cannot determine (a)

whether the project is ''transportation'" by "rail carrier" subject to its jurisdiction; (b) whether

regulation of the construction would further the rail transportation policy set forth in § 10101; or

even (c) the true scope of the project both in terms of construction activity, environmental impact

and interruption to existing rail service. This factual deficit is fatal to U.S. Rail's Petition and it

must be denied as insufficient.

The evidence and testimony presented at the hearing on U S. Rail's application for preliminary injunction strongly
suggested that U S Rail's involvement at the Property is a mere subterfuge by which U S Rail and the parties that have an
interest in the property are seeking to cloak themselves m federal preemption to avoid state and local oversight of their true
business venture —a lucrative sand-mining operation. Specifically, the following three documents were introduced into
evidence, (a) a "Railroad Operating Agreement and Property Lease"("Leasc")(Exhibit 5 hereto), (b) an Excavation
Agreement (Exhibit 6 hereto), and (c) an unsigned Proposal for construction at the property ("Proposal")(Exhibit 7 hereto)
The Lease-which is for a 28-acre industrial site -has a 3-year term and an annual rent of SI,000. Under the terms of the
Lease, U.S. Rail has no obligation to pay property taxes and was paid a signing bonus of SI 0,000 The second document,
the Excavation Agreement, allows Adjo Contracting Corp ("Adjo")(a general contractor for the BRT and partner in Sills)
to sell the sand it excavates from the Property and be paid from the proceeds of the sale of the sand up to $3,000,000 plus a
25% fee or all of its costs. For its part. Sills gets up to $6,000,000 plus a 50% fee The third document, the Proposal, is an
unsigned document that contains specifications for a rail construction and indicates thai it is a "Bid To* Sills Road Realty "

At the hearing, U S Rail claimed that the Proposal had been incorporated into the Excavation Agreement and that
these documents demonstrate U S. Rail's obligation to construct a rail facility even though neither document
contains any reference to the other Transcript (Exhibit 8 hereto) at 39. U.S Rail's President and CEO, Gabriel Hall
("Hall") testified that he was making payments to Adjo for rail construction but produced no proof of these
payments at the hearing Id at 42 Hall was so ignorant of the details of the transactions occurring at the property
that he initially testified he was unaware of the provisions of the Excavation Agreement by which Adjo was paid
from the proceeds of the materials that were mined from the property. !d_ at 42 When presented with the text of the
Excavation Agreement, Hall acknowledged that it appeared that payments were being made for sand mining, but
could not confirm that this was the payment arrangement. Id. at 44

Together, Hall's testimony and the three documents present a very clear picture U S Rail, the STB-certified Class 111
rail carrier, which is allegedly constructing a rail facility (in an effort 10 secure for the parties the protection of federal
preemption) has only a nominal role in the property as evidenced by a sham agreement under which it pays SI 000 a year
to rent 28 acres of prime industrial land with no obligation to pay property taxes In submitting these documents to the
court at the hearing, U.S Rail was asking the court to believe that it would obligate itself to pay for the $5,450,000 of rail
construction improvements and equipment in the Proposal even though its lease for the property could be terminated on 90
days notice and there is no express provision for repayment of the 55,450,000 in construction improvements and
equipment

12



In addition, the lack of information submitted here and the questions raised by the

information produced in federal court (see supra footnote 4, at p. 12) warrant discovery. As

such, the Town is serving discovery requests on U.S. Rail pursuant to Title 49, part 1114 of the

Code of Federal Regulations concurrent with the filing of this reply brief and intends to notice

depositions forthwith. See 49 C.F.R. § 1114.21 (''Parties may obtain discovery under this

subpart regarding any matter, not privileged, which is relevant to the subject matter involved in a

proceeding other than an informal proceeding.'")

II. THE PROPOSED TRACKAGE IS NOT TRANSPORTATION BY RAIL
CARRIER SUBJECT TO 49 U.S.C. § 10901

By seeking exemption under 49 U.S.C. § 10502 from the requirements of § 10901, U.S.

Rail has incorrectly presumed that the proposed facility would be subject to the regulations set

forth in § 10901. The Petition for Exemption must be dismissed because (he proposed track docs

not fall within the scope of section § 10901. Sec Michigan Central. FD 35064 (served

December 10.2007)(denying petition for exemption where proposed facility was not subject to §

10901).

A. U.S. Rail is Not a Common Carrier at the Proposed Site

The STB has already held that, while U S. Rail presently operates as a rail carrier at its Ohio

location, it has not established that it is a rail carrier for purposes of the proposed facility in New York.

Sec August 26th Decision at 3 ("US Rail cannot operate as a rail carrier at the Brookhavcn Rail

Terminal because, as explained in the Board's December 20,2007 decision in this proceeding (at 5),

there is no evidence that this facility is in any way connected to the carrier's existing operations in

13



Ohio.") There has been no finding that U.S. Rail is a rail carrier for purposes of the proposed track

because U.S. Rail docs not intend to operate as a common carrier at all.6

A "rail carrier" is a '"person providing common carrier railroad transportation.*' 49 U.S.C. §

10102. The term "common carrier" is not separately defined in the statute, but is a common law term

that predates the ICCTA and refers to "an entity that holds itself out to the general public as engaged

in the business of transporting property from place to place for compensation.*' New England

Transrail. IXC d/b/a Wilmington and Woburn Terminal Railroad Company - Construction.

Acquisition and Operation Exemption - in Wilmington and Wobum. MA. STB Finance Docket No

34797 (served July 10,2007) at 11 (emphasis added). 'The fundamental test of common carriage is

whether there is a public profession or holding out to serve the public." Id (emphasis added).7 US

Rail has provided no evidence that it has ''held itself out'* to the public. As described more fully

below, the only evidence in the record is that U.S. Rail is seeking to construct and operate the track in

order to fulfill its exclusive arrangement with Sills, its only customer.

Not only has U.S. Rail failed to demonstrate that it is a common carrier for the purposes of the

proposed site, NY&AR, the entity with actual common carrier authority in this area, has not been

6 Incredibly, knowing the history of the proceedings before the STB in Finance Docket No 35036, U S Rail
nonetheless states in its Petition, that "there is no question that US Rail is a 'rail carrier* within the meaning of the
Act insofar as it is providing railroad transportation for compensation over its existing line in Ohio and will be
providing transportation for compensation hereupon inception of operations" Petition at 10 However, US Rail
has offered no information in its Petition that would alter the Board's prior conclusion on this matter.

7 In New England Transrail (2007). the STB found that the petitioner was a common carrier because it was a
regional rail company that had provided evidence of interchange agreements with local rail companies (Boston &
Maine Railroad Company and Massachusetts Bay Transportation Authority) and established that it was offering
"transportation" to the general public. FD 34797 ai 3 In so finding, the STB specifically distinguished other cases
where the earner was merely transloading and/or operating pursuant to an agreement with a rail carrier

These facts distinguish this situation from cases such as [Town of Milford. MA - Petition for
Declaratory Order. STB Finance Docket No. 34444 (served August 12, 2004)](where the entity
involved would not provide transportation, but would only operate a transloading facility in a rail
yard pursuant to an agreement with the rail carrier for non-exclusive use of the yard) and Hi Tech
Trans. LLC v New Jersey. 382 F.3d 295, 308-09 (3d Cir 2004)(where the entity involved merely
loaded cargo from trucks onto rail cars via a licensing agreement with a rail carrier)

See FD 34797 at 11, n 52

14



approached regarding an interchange agreement and strongly opposes any common carrier designation

of U.S. Rail. As the STB noted in its December 20th Decision:

In his verified statement on behalf of NY&AR. Mr. Licbcrman explains
that NY&AR supports Sills* construction of a private facility to receive
carloads of stone and aggregate. He strongly opposes, however, the
introduction of another rail carrier to operate the facility or to invoke
federal preemption, and stresses that neither petitioner [U.S. Rail or Sills]
is its agent or operator. Mr. Lieberman states that NY&AR has the
common carrier freight rights to provide service over the portion of the
Long Island Railroad adjacent to Sills' property, and that NY&AR stands
ready, willing, and able to provide rail service to the proposed facility,
including performing intra-plant switching within the facility.

December 20th Decision at 3. Unlike NY&AR - which as a common carrier by rail in eastern Long

Island, serves and offers to serve customers within the public at large -US. Rail has not '"held itself

out*' as a common carrier on Long Island.

B. U.S. Rail Has Been Hired by Sills to Transport its Product Over a Private Track

Further, the proposed track is not subject to § 10901 because it is a private track, over

which the STB has no jurisdiction. See B.Willis. C.P.A. Inc. - Petition for Declaratory Order.

STB Finance Docket No. 34013,2001 WL 1168090 at *2 (served October 3,2001), afTdsub

non. B. Willis C.P.A. Inc. v STB. 51 Fed. Appx. 321 (D.C. Cir. 2002)). In B. Willis, the STB

stated:

Operations over private tracks can be conducted by the
shipper/owner itself, or the shipper/owner of the private track may
arrange for a contractor to conduct operations over the track. As
noted in Hanson, in New York Cent. R. Co. v. Southern Rv.. 226 F.
Supp. 463 (N.D.I11. 1964), affd. 338 F.2d 667 (7th Cir. 1964), cert
denied. 380 U.S. 954 (1965), rch'e denied. 381 U.S. 907 (1965)
(New York Central), the court indicated that a common carrier
operating over private track would not fall under the statutory
requirements of [the ICCTA] with respect to those operations, so
long as it does not perform common carriage service on the private
track and docs not maintain that track with its own funds.
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Willis, FD 34013,2001 WL 1168090 at *3. U.S. Rail has been hired by Sills as a private shipper to

operate over the track for the purpose of transporting Sills's own product (crushed stone) As such, the

STB should find that this is a ''private track," outside the realm of the ICCTA and subject to state and

local regulations. See JP Rail. Inc. - Lease and Operation Exemption - NAT Industries. Inc.. STB

Finance Docket No. 35090 (served January 17,2008)(*Thc Board's jurisdiction does not extend to

wholly private rail operations conducted over private track, even when such operations are conducted

by an operator that conducts common carrier operations elsewhere, if it operates on the private track

exclusively to serve the owner of the track pursuant to a contractual arrangement with that owner");

see also Dcvcns Recycling Center. LLC-Petition for Declaratory Order. STB Finance Docket No

34952, 2007 STB LEXIS *8 (served January 10.2007)("where, as here, track is built to meet a

shipper's own transportation needs and there is no holding out of the possibility for any other shipper

to obtain service, the track is a private track. Neither the construction of such track nor the wholly

private operations over it are subject to the jurisdiction of the Board. This is so even when such

operations are conducted by an operator such as Boston and Main that conducts common carrier rail

operations elsewhere if, as in this case, operations over private track are exclusively to serve the owner

of the track pursuant to a contractual arrangement with the owner/1)

A review of the facts in this case demonstrates that U.S. Rail is not a common carrier, but

rather, proposes on behalf of Sills to engage in a private businesses operation over private trackage.

Sills is the owner of the Property. See Lease (Exhibit 5 hereto) f 5. Sills has contracted with U S. Rail

to conduct operations over the proposed track and with Adjo to construct the track. Sec generally

Lease; Excavation Agreement (Exhibit 6 hereto); and Proposal (Exhibit 7 hereto). To date, the

evidence presented suggests that Sills is U.S. Rail's only "customer" and that U.S. Rail proposes to

operate cars and perform transloading services for Sills on the proposed track. Sec generally Lease.
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In its Petition, U.S. Rail notes that the proposed facility is "essential if Sills Group companies arc to

meet their contractual commitments to customers for the supply of stone."' Petition at 8. Where, as

here, both the explicit and implicit purpose of the proposed track is to serve Sills's private business

needs, the Board must find that this is a private track not subject to STB jurisdiction

III. US RAIL HAS NOT MET ITS BURDEN FOR EXEMPTION UNDER § 10502

A. Continued Regulation is Necessary to Carry out the Rail Transportation
Policy of 49 U.S.C. § 10101

Exemption may only be granted where further regulation is not necessary to ''carry out

the trail transportation policy." Keokuk Junction. FD 34974 (served December 6,2007) at 5

(discussing exemption standard under § 10S02(a)) In this case, regulation is required to carry

out the rail transportation policy.

Congress enacted the "most recent expression of rail transportation policy'1 in 49 U.S.C. §

10101. Petition at IS. The section lists 15 separate goals of the government in its regulation of

the railroads, relating to, inter alia, competition, safety, fairness, efficiency, environmental

concerns, and federal labor and discrimination standards.8

1 Specifically, Section 10101 states.

In regulating the railroad industry, it is the policy of the United States Government—
(1) to allow, to the maximum extent possible, competition and the demand for services to establish

reasonable rales Tor transportation by rail,
(2) to minimize the need for Federal regulatory control over the rail transportation system and to require

fair and expeditious regulatory decisions when regulation is required,
(3) to promote a safe and efficient rail transportation system by allowing rail earners to earn adequate

revenues, as determined by the Board,
(4) to ensure the development and continuation of a sound rail transportation system with effective

competition among rail carriers and with other modes, to meet the needs of the public and the national
defense,

(5) to foster sound economic conditions in transportation and to ensure effective competition and
coordination between rail carriers and other modes;

(6) 10 maintain reasonable rates where there is an absence of effective competition and where rail rates
provide revenues which exceed the amount necessary to maintain the rail system and to attract capital;

(7) to reduce regulatory barriers to entry into and exit from the industry,
(8) to operate transportation facilities and equipment without detriment to the public health and safety,
(9) to encourage honest and efficient management of railroads.

17



U.S. Rail states in conclusory fashion that ''a grant of the Petition would satisfy

subsections (2) and (7) by minimizing federal regulatory control over and granting expedited

consideration of Petitioner's request to construct a self-contained rail yard '* Petition at 15. In

this case, U.S. Rail is wrong. Although the Petition is the first document filed under Finance

Docket No. 35141, this proceeding actually began when Suffolk filed its notice of exemption on

May 18,2007 See DocumentNo. 219330 in STB Finance Docket No. 35036. Since that time,

the Board has served more than ten decisions ordering Suffolk, Sills, and U.S. Rail to comply

with the law, and the parties have filed numerous related pleadings. In addition, the obstructive

efforts of Suffolk, Sills and U.S. Rail have resulted in unnecessary judicial involvement by the

U S. Court of Appeals for the Second Circuit and the U.S. District Court for the Eastern District

of New York. The tactics employed by Suffolk, Sills and U.S. Rail have maximized federal

regulation and resulted in substantial delay. The deficient Petition filed by U.S. Rail will only

add to that delay.

Equally unsupported is Petitioner's statement that "[granting the Petition] would also

satisfy subsections (4) and (5), by providing a shipper lacking adequate rail access the option of

rail transportation, ensuring the development of a sound transportation system, with effective

competition and coordination between railroads and other transportation modes, and fostering

sound economic conditions in the transportation industry." Petition at 15. U.S. Rail's statement

(10) to require rail carriers, to the maximum extent practicable, to rely on individual rate increases, and to
limit the use of increases of general applicability;

(11} to encourage fair wages and safe and suitable working conditions in the railroad industry;
(12) to prohibit predatory pricing and practices, to avoid undue concentrations of market power, and to

prohibit unlawful discrimination,
(13) to ensure the availability of accurate cost information in regulatory proceedings, while minimizing the

burden on rail carriers of developing and maintaining the capability of providing such information,
(14) to encourage and promote energy conservation, and
(15) to provide for the expeditious handling and resolution of all proceedings required or permuted to be

brought under this part. U.S Rail has mentioned only four of the fifteen listed factors in its Petition.
4 9 U S C §10101
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is simply unsupported by its Petition: it has not provided any information regarding agreements

with either NY&AR or LIRR, nor has it submitted any evidence concerning track availability or

usage, much less any evidence of demand for rail service by any party other than Sills. The

NY&AR serves Long Island. If there were a demand for rail service for stone aggregates, it is

likely that the NY&AR would provide one of its facilities, without the need for additional rail

construction. There is no proven demand for rail service, especially in light of the ulterior

motives that U.S. Rail and Sills seem to have.

Finally, U.S Rail states that *'a grant of this exemption would satisfy subsection (14) by

promoting energy conservation through increased use of energy efficient rail transportation."

Petition at 16. U.S. Rail does not offer further explanation for this statement. Having no details

regarding the nature of the proposed track or train cars, it is impossible to assess whether this

statement is true. There is no evidence of the number of trucks currently used to transport stone

aggregates and the fuel they consume, compared to the fuel thai would be consumed in rail

service. Indeed, rail service would not eliminate trucks, because the proposed facility would

require transloading from train to trucks. Further, U.S. Rail does not estimate the fuel

consumed by the trucks waiting for the train to arrive or waiting for the train to unload. In

addition, the trains themselves arc likely to sit idling while waiting to switch tracks. The

exhaust attributable to trucks and trains during the transloading process has not been estimated

or addressed at anywhere in the Petition

Contrary to U.S. Rail's unsupported arguments, regulation is necessary to advance the

rail transportation policy. U.S. Rail has demonstrated in the past that it is willing to mislead

both the Town and the Board in order to avoid any regulation at all. While professing to the

Town that its laws were preempted by federal regulation and at the same time, arguing to the
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STB that it was an ''exempt spur" not subject to federal regulation, it began unauthorized

clearing and construction on the property in the summer of 2007. Compare Hcffncr Letter

(Exhibit 2) and November 16th Decision, with Newsday Article (Exhibit 3). Specifically, by

the time the Board was alerted to the unauthorized activity and ordered it to stop, U.S. Rail had

cleared 18 acres of land and excavated mountains of sand (estimated at approximately 30,000

cubic yards of sand with a value of between $330.000 and $750.000) at the property. After the

Board issued its cease and desist order, U.S. Rail filed three separate petitions (for stay,

reconsideration and clarification) unsuccessfully attempting to persuade the Board to back down

from its position. Tn addition, U.S. Rail appealed the cease and desist order to the Second

Circuit, and started an action in federal court seeking a determination that state and local laws

were preempted by federal law (while, at the same time arguing before the STB that it proposed

to build an "exempt spur" not subject to federal regulation). To date. U.S. Rail has lost each

and every attempt to evade the jurisdiction of the Board and the Town

U.S Rail's past conduct illustrates that it cannot be trusted and that further regulation is

necessary to ensure the implementation of the rail transportation policy Left to its own devices,

U S. Rail has no regard for the environmental, safety or community impact of its actions

Indeed, U.S. Rail's Petition does not attempt to argue that exempted construction and operation

would serve the remaining rail transportation policy goals relating to safety (subsections 3 and

8), and labor and discrimination standards (subsections 11 and 12). What is clear based on past

conduct is that further regulation is necessary "to encourage honest and efficient management of

railroads." 49 U.S.C. § 10101(9). U.S. Rail's failure to demonstrate that the rail transportation

policy would be served by the exemption is fatal to its Petition. Keokuk Junction. FD 34974
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(served December 6,2007) at 5 (denying petition for exemption because regulation was

necessary to further the rail transportation policy).

B. The Proposed Track is Not Limited in Scope

U.S. Rail claims that the construction proposal is "limited in scope within the meaning of

49 U.S.C. § 10501(a)(2)(A)." Petition at 16. However, U.S. Rail omits many facts and details

from the six-sentence paragraph ''supporting" this conclusion

First, the construction proposal will have significant environmental impacts on what has

been characterized as a ''deep flow recharge zone" that is ecologically part of the Long Island

Pine Barrens. Declaration of John L. Turner in Opposition to Motion for Preliminary Injunction

("Turner Declaralion")(Exhibit 9 hereto) ^j 5. By the time of the Board's October 12th Decision,

the unlawful activities on the property resulted in eighteen acres of land being clear-cut and

30,000 cubic yards of sand being mined without any environmental study as to its impacts, as

required by both NEPA and SEQRA. Quintan Statement at 9-10. To compound the problem,

the clearing was done in violation of Town Codes relating to clearing, site plan review,

construction activities and sand mining. Id.

Tn addition, the massive scope of the project ahead cannot be underestimated. 'I he grade

change alone will require excavation and leveling on a grand scale. In the hearing on U.S. Rail's

application for preliminary injunction in the U.S. District Court for the Eastern District of New

York, a representative for U.S. Rail testified that there is a grade change of 12 to 13 feet from the

railroad line adjoining the property to the proposed track. See Transcript (Exhibit 8 hereto) at

24. This translates into either excavating and removing approximately 293,627 cubic yards9 of

sand from the Property before construction even begins or building a track connecting to the

" Assuming, conservatively, that half the property (14 of 28 acres, or 609,840 square feet) will be affected by the
grade change, and that there will be a 13-foot grade change throughout, the project will require the excavation and
removal of approximately 7,927,920 cubic feet (or 293,627 cubic \ards) of sand

21



NY&AR that is much longer than portrayed on the diagram attached to the Petition at Exhibit C

in order to keep the grade of connection usable with heavy stone cars.

Despite the fact that the environmental impact of changing the grade of a portion of a 28-

acrc site 12 to 13 feet will be very significant, U.S. Rail did not mention this fact in its brief

discussion of the scope of the proposed project. Moreover, numerous agencies, organizations

and individuals have expressed concern regarding the potential environmental harm that may

result from U.S. Rail's activities at the site, including the New York State Department of

Environmental Conservation (''DEC"), which has already issued summonses to the construction

contractor at the property for mining without a permit. Quinlan Statement at 10-11.

With a 12 to 13 foot differential between the Sills' property and the line of the LIRR,

U S. Rail would have to build a 1.200 to 1,300 foot connection track in order to limit the grade to

one percent. A connecting line with a grade of three percent would have to be between 400 and

430 feet long.10 Based on the sparse information presented in the Petition, a line of between 400

and 1,300 feet would likely require construction under and beyond the two overpasses of County

Road 101. The diagram submitted by U.S. Rail in Exhibit C docs not appear to provide for a

connection between the LTRR line and the proposed track long enough to result in a grade less

than three percent." Such a grade would exceed many grades in mountainous territory that exist

throughout the country. See, e.g.. Roseburg Forest Products Co : Timber Products Company.

L.P: Suburban Propane. L.I1.: Cowlev D&L. Inc.: Sousa Ag Service and Yreka Western Railroad

Company—Alternative Rail Service—Central Oregon & Pacific Railroad. Inc.. STB Finance

10 It should be noted that a line with a three percent grade would require at least five locomotives to haul a 40-50 car
train loaded with stone up the grade Sec, c g. Roseburg Forest Products Co ct al. FD 35175, Document No
223507 (filed September 3,2008) at 13 Nowhere does U S. Rail indicate thai it plans to maintain this number of
locomotives on site, or even have them available

11 ["he diagram attached as Exhibit C contains substantial information that is illegible The Board and parties should
be able to clearly sec the proposal and not be forced to guess
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Docket No. 35175, Document No 223507 (filed September 3,2008) at 13 (describing one of the

steepest grades (if not the steepest grade) in the United States, as 3 6 to 3.8 %).

U S. Rail also has not provided any evidence that LIRR or NY&AR would consent to the

connection of the proposed track to the LIRR line. To construct a line with a utilc grade, U.S.

Rail would need to build significantly within the right-of-way of the LIRR.12 Not only would

U.S. Rail have to build within the LIRR right-of-way, but it also appears that U.S. Rail would

also have to build the connecting track under the two bridges of County Road 101. There is no

indication as to whether there is sufficient clearance cither vertically or horizontally to construct

essentially a second track.

In addition to the problems that U S. Rail has not addressed concerning the construction

of the track from the LIRR into the proposed track, U.S. Rail has not addressed the operation of a

50- to 60-car train along a commuter rail line. In light of the recent tragedy involving the Los

Angeles commuter railroad,13 Brookhaven urges the Board to closely examine any plans that

U.S. Rail might have for operating along the LIRR commuter line One operational problem not

discussed by U.S. Rail is the movement of its train from the LIRR line into the proposed facility.

A 40- to 50-car train is generally between 4,000 and 5,000 feet long. Based on the minimal

information presented, the siding that U.S. Rail intends to build to access the proposed facility

from the LIRR will not be that long. The means that when the NY&AR brings the train to the

proposed facility, it will have to leave at least 3,000 of the train sitting on the LIRR main line

waiting for U.S. Rail to pick up the cars. U.S. Rail has provided no information as to how it

12 Brookhaven cannot determine the precise distance because of the lack of detail and illegibility of the maps
provided by U S. Rail

11 Sec, c g. Steinhaucr, Jennifer, At Least Iff Killed A* TV-aim Collide In Loi Angeles, NY TIMES (September 12,
2008), available at http //www.nytimcs com/2008/09/l3/u$/13crash.html?partner=rssnyt&emc=rss ("A freight train
collided with a rush-hour commuter train in Los Angeles on Friday evening, killing at least IS people and injuring
scores of others, many of them critically ")
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intends to interchange traffic with NY&AR. U.S Rail docs not even have an interchange

agreement with NY&AR.

Brookhaven urges the Board to deny the U.S. Rail proposal because it has failed to

address the very important issues of safety involving its use of the LIRR's line, much less how it

will avoid creating delays on the LIRR. U.S. Rail has failed to address the critical safety issues

concerning its interface with the LIRR commuter operations.

Finally, U.S. Rail asserts that it will "initially handle about 5.000 carloads of freight

annually after construction." Petition at 16. Contrary to U.S. Rail's assertion, the interface of a

minimum of 5,000 carloads of stone with a rail commuter operation is not of limited scope. Rail

cars filled with stone arc very heavy and dense. Rail commuter cars, by contrast arc built to be

light, even though their lading (people) is very precious and fragile. U.S. Rail has not even

addressed its interface with the LIRR commuter operation. Based on Petitioner's past conduct,

Brookhaven contends that U.S. Rail should be required to spell out in precise detail how it will

operate with respect to the LTRR. U.S. Rail has not addressed this issue in the Petition, even

though it was required to submit its case-in-chief to the Board 49 C.F R. 1121 3(a) Because

this construction involves interlace with one of the largest rail commuter authorities in the

country, it cannot possibly be limited in scope.

Without any analysis, U.S Rail cites to four STB decisions in support of its brief'limited

scope" section. However, none of the cases make any findings with respect to whether the

proposed projects involved are of a "'limited scope H Ellis County Rural Rail Transportation

District - Construction and Operation Exemption - Ellis County. TX. STB Finance Docket No.

33731 (served February 8,2000) at 2 ("we need not determine whether the transaction is limited

in scope'"); Pemsicot County Port Authority - Construction Exemption - Pemsicot County. MO.
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STB Finance Docket No. 34117 (served July 2,2002) at 3 (same); Alamo North Texas Railroad

Corporation - Construction and Operation Exemption - Wise County. TX. STB Finance Docket

No. 34002 (served November 16,2001) at 3 (same); Southwest Gulf Railroad Company -

Construction and Operation Exemption - Medina County. TX. STB Finance Docket No. 34284

(served May 19,2003) at (same).

In addition, all of the cases cited involve ''conditional approvals" pending environmental

review Ellis County. FD 33731 (served February 8,2000) at 1 ("We will grant a conditional

exemption and issue a final decision after completion of the environmental review process");

Pcmsicot. FD 34117 (served July 2,2002) at 1 (same); Alamo. FD 34002 (served November 16,

2001) at 1 (same); Southwest Gulf. FD 34284 (served May 19,2003) at 1 (same). However, as

the Board announced last year, it will no longer grant conditional approval while the

environmental process is ongoing absent some "unique or compelling circumstances.'1 See

Alaska Railroad Corporation - Construction and Operation Exemption - Rail Line between

Rielson Air Force Base (North Pole) and Fort Greclv (Delta Junction). AK. STB Finance Docket

No. 34658 (served October 4,2007)('" we believe that the better course is that we not decide the

transportation merits of a construction proposal until a complete record, including the

environmental record, is before us.") U.S. Rail has not argued that its situation is unique or

compelling, let alone presented any evidence of unique or compelling facts or circumstances.

C. Regulation is Necessary to Protect Shippers from the Abuse of Market Power

U.S. Rail builds much of the case for its proposed track on eastern Long Island's

purported ''lack*' of "access to adequate rail service." Petition at 9. See also Petition at 8 ('The

need for the BRT is critical.") In short, U.S. Rail argues that there is a growing and immediate
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need in the eastern Long Island market for a rail facility. Assuming, arguendo. that this is the

case, how docs the proposed track foster competition on the open market9

Behind the vague promises that "more customers" will use the track in the "future/1 is the

fine print: Sills is U.S. Rail's only "customer." Sills has commissioned U S. Rail to build

(through contractor Adjo) and operate trackage for the private purpose of shipping and

transloading Sills's own product (crushed stone) to Sills's customers. Sec, e.g.. Petition at 7

("There arc very few industry sidings located along URR's main routes available to serve the

Sills' Group's requirement for crushed aggregate stone"'); 8 ("While customers [of Sills Group]

are currently using truck and inadequate rail capacity today, truck transportation will not

economically handle the expected volumes of crushed stone the Sills Group has agreed to

receive and will only add to the congestion afflicting Long Island's road systcm)(emphasis

added), and 16 ("The line would initially serve one major customer"). If constructed, the

proposed track would allow Sills to have unfettered access to the line, to the detriment of any

other aggregate stone shippers in New York. Further, without regulatory scrutiny under § 10901,

as owner of the track, Sills could charge other shippers exorbitant rates to access the track and/or

make such access economically impossible in order to retain a monopoly on the market Rather

than ''protecting shippers from abuse of market power," U.S. Rail's proposal actually harms

shippers and potentially creates a monopoly on the market. See Keokuk Junction. FD 34974

(served December 6,2007) at 5 (denying petition for exemption because regulation was

necessary to promote the rail transportation policy's goal of fostering competition).
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CONCLUSION

For the reasons set forth above, the Town respectfully requests that the Board deny the

Petition for Exemption filed by U.S. Rail on August 7,2008.

Resp

A. CUTHBERTSON
Offices of Mark A. Cuihbertson

i4 New York Avenue
Huntington, New York
(631)351-3501

Attorneys for Town ofBrookhaven

Dated: September 18,2008
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CERTIFICATE OF SERVICE

I, Mark A. Cuthbcrtson, certify that, on this 18th day of September, 2008,1 caused a copy

of the foregoing document to be served by e-mail on all parties of record in STB Finance Docket

No. 35141.
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EXHIBIT I



VERIFIED STATEMENT OF
ROBERT F. OL'INLAN

My name is Robert F. Quinlan. I am the Town Attorney of the Town of .^
*

Brookhaven ("Brookhaven"). I am the chief legal officer of Brookhaven, a large town'of

approximately 480,000 people and 532 square miles in size. Brookhaven is located in
1.

central Long Island, in the state of New York.

As the Town Attorney I am responsible for significant facets of local land use t ~\

regulation and code enforcement. In Brookhaven we have comprehensive regulations;- •

that govern, among other things, the zoning and site plans for facilities such as those

proposed for property involved in this proceeding. Those regulations arc intended^ , ,

ensure that these facilities are sited in appropriate places. In addition, in siting and -

regulating such facilities we are required to follow the New York State Environmental

Quality Review Act ("SEQRA'1) (the state counterpart to NEPA) to review the :.

environmental impacts of projects and to ensure, if such projects are built 'that adequate' *
• . i i

environmental mitigation measures are implemented.

I submit this statement in support of BrookhavenJs reply to the petitioti'fbr stay, -

submitted by Sills Road Realty, IXC ("Sills"), US Rail Corporation ("US Rail'9 (Sills'; s'.'

and US Rail are hereinafter collectively referred to as "Petitioners'1). The proceeding

before the Board involves property located on Sills Road in the hamlet of Yaphank in

Brookhaven ("Property"). I have set forth below the history of this matter before the.", '

Board, which clearly evidences how the Petitioners are abusing the exemption system to
* •.-

avoid appropriate state and local regulation. .'.



On May 18,2007, Suffolk filed another verified notice of exemption for the " -

Property. The exemption was sought pursuant to 49 USC§ 10901 and 49 CFR§LI 50:31 .^;'

and indicated that Suffolk has reached an agreement with Sills tor the lease and operation "'

of railroad trackage and facilities currently be constructed at the Property. The lease*

involved the use of approximately 11,000 feet of track on a 28-acre parcel. -In the v

summary of the transaction, it indicated that the exemption involved a lease in common ' *;
• ™ *

carrier operation by a new Class III short line railroad (Suffolk) over railroad trackage >,
* m

and facilities to be constructed. It contained an extensive description of the proposed. -'\'\

facility, including that it will make provisions for rolling stock and construction of an on-.,;, -.

site overpass bridge, cross dock, intermodal container storage and receiving, handling and-''

storage bunkers with sufficient capacity to accommodate 500,000 tons of construction < • . , .
- i*j" ' '

aggregates per annum. On June 1,2007, the Board issued a decision indicating that,

based on Suffolk's intent to provide for-hire service over trackage, it appears that Sills ,

was constructing a line of railroad subject to the Board's jurisdiction. It rioted that .under ,

49 USC §10901, Board authority is required to construct a line of railroad and that Sills

has not sought Board authority for this construction. The Board further indicated that if-',

the Board were to accept Suffolk's verified Notice as complete, Board action might be- •' *

seen as tacit approval of Suffolk's lease and operation over a line of railroad that has been''- '

constructed without Board authority and that because the Notice of Exemption did not

provide sufficient information to make a definitive determination that exemption was

appropriate here, additional information was necessary tor Suffolk's Notice of Exemption ,-v-

to be considered complete. Suffolk was directed to file supplemental information by June-



21,2007 describing its construction activities on the trackage to date and any

construction anticipated in the future. -';
i

On June 15,2007 Mr. Hefiher wrote the Board a letter indicating that due to a .

change in circumstance, Suffolk had decided to withdraw its Notice of Exemption.

On July 12, 2007, Mr. Heffiier, fexed me a letter in my capacity as. Town
i ,

Attorney to advise me that he represented US Rail, an Ohio based company and commcfn- :

«•
carrier short line railroad operating pursuant to authority granted by the-.formerlCC now,. --"

the STB. His letter stated that US Rail has leased real property and intended to construct
f r

and operate a "exempt spur" within the meaning of 49 USC §10906 a line of rail and * '

related side tracks, yard tracks, turn outs, switches and connecting tracks (collectively,:.' •• .,

the "Rail Yard") thereon for the purpose of operating a common carrier railroad and

transload facility at that location. The letter further indicated the Rail Yard will provide '

rail transportation services to customers shipping and receiving and/or transloading

aggregate stone or other stone products as well as lumber, plywood, sheetrock, and o ;

related construction materials and other merchandise freight and that as a common carrier

railroad, US Rail's construction of the Rail Yard are governed by federal law and subject

to the exclusive jurisdiction of the STB.

It is important to note that at this point I was not aware of any activities at the

Property or any proceedings before the Board. At no point in his letter did Mr. Heflhcr

indicate that there were any pending proceedings in front of the Board. 'Also,

conveniently missing from Mr. Hefihcr's letter was any mention of the involvement o^1"

Sills or Suffolk. I was left to investigate the location of the property because all Mr.

Heffiier provided were tax map descriptions of the property.



On July 25,2007, Mr. Hefiher addressed and mailed a letter to me that was

identical to his July 12,2007 letter, which was received by my office on July 27,2007

while I was away.

On August 13,2007, the Board unaware of the new involvement by US Rail, ..:

issued a decision in response to Suffolk's attempt to withdraw its second Notice of

Exemption. It noted that in its June 1,2007 decision Suffolk's notice of exemption was :

found incomplete and it was directed to file supplemental information describing in detail -

the construction of trackage, which, it noted, would appear to be line of railroad subject--

to the Board's jurisdiction based on Suffolk's stated intention to provide for-hire'service /

over it. The Board stated that Suffolk had not provided it with the supplemental'

information required by its June 1,2007 decision nor had it provided a substantive reason

for its withdrawal. In failing to explain the situation, the Board stated that Suffolk left'"

unrefined in its verified statement that for-hire service is intended for the trackage being

constructed by its affiliate Sills. The Board's conclusion that Suffolk and Sills were

affiliated was based on telephone conversations between Board staff legal counsel for .

Suffolk.

The Board's decision denied Suffolk's request to terminate the proceeding. Given
rf

the concerns raised, the Board directed Suffolk to file the information required by its June.

1 decision, directed Suffolk to provide substantive reasons for the withdrawal and explain

whether it or Sills will provide for-hire service at the trackage. The Board commented , -

where, as here, a party concludes that environmental thresholds will not be-exceedfed, the

notice of exemption should explain why the transaction would not exceed the thresholds
.J*

or otherwise warrant the preparation of environmental documentation. "



The Board's decision explained that if for-hire service was intended for the

trackage being constructed by Sills then the "construction that has either already occurred -

or will occur in the future is construction of a line of railroad subject to the Board's *

t ••

jurisdiction, and the Board authorization for the construction is required under 49 U.S.C. i - - -

L0901. The proposed construction of a line of railroad also requires that the'Board •" •' -

conduct an environmental review under the National Environmental Policy Act. See'49"-" •

CFRI105.6(a)(b)(l)."
* J

In its decision the Board was justifiably suspicious of Petitioner's activities and

warned:

The Board increasingly has grown concerned that persons using the notice *. .
of exemption procedures to obtain authority for the lease or other ' • :>

acquisition and operation of a railroad line may not be making a thorough /' •"'.
review of their circumstances prior to filing a verified statement that a /
proposal should be exempted from environmental and historic reporting ,
because the thresholds at 49 CFR 1105.7(c)(4) or (5) will not be met. See
49 CFR 1105.6(b)(4), (c)(2)(i). Suffolk filed such a statement, but failed"
to provide any explanation in its notice of exemption as to why the
anticipated movements of intermodal containers and up to 500,000 tons of
construction aggregates would not meet or exceed the Boards 3 train per
day threshold for environmental documentation under 49 CFR
1105.7(e)(5)(ii)(A). Nor did Suffolk explain why the anticipated increase ' '
in truck traffic would not meet or exceed the Board's thresholds' under "49 : •"
CFR 1105.7(e)(5)(ii)(C). * ;„ \'_

"*

In response to the Board's August 13,2007 decision, Suffolk filed a response that \ ,

can only be characterized as evasive. • ^ - .

It is important to note that, when Suffolk received the Board's August 13,2007"

" "* **

decision, which inquired about its construction activity, it had planned to or was in the" '.-



process of commencing construction. Newspaper accounts1 make it clear that
r

construction commenced at the Property in late August.

Mr. Hefmer wrote to the Board on August 23,2007 and stated that the simple ̂  "'

answer to STB's inquiry is that Suffolk and Sills never concluded any agreement or other

relationship with respect to the lease, construction, or operation of the rail facility and / .

incredibly also stated that "Suffolk has never undertaken any development

construction or other activity at this site." He further stated Sills never undertook any -

construction of rail facilities at the Sills location for the simple reason that Suffolk and
m j

Sills never consummated their agreement.
i «*

The statement in Mr. Hcffiicr's letter of August 23,2007 that Suffolk and Sills' ' '"

never undertook any construction at the site is not only contradicted by newspaper

accounts that demonstrate that construction began in late August, but also by Mr.

Hefifher's own letter to this Board of October 9,2007, attached to the present Petition.

Attached to Mr. Heffiier's October 9,2007 letter as Exhibit D is a timeline

submitted by Mr. Heffher which indicates: "August 20,2007 - Site clearing

commences." Clearly Mr. Hefmer should have known of this clients' clearing activities. •

before he wrote to the STB three days after they commenced, perhaps craftily,

representing to the STB that his now former client "Suffolk has never undertaken any

development construction or other activity at this site." Knowing full well that his client,

Sills Road, had already started clearing. As both Sills and Suffolk had already been .- J

1 In a newspaper account on October 1,2007 in Newsday, a Long Island daily newspaper, it was revealed iii -
late August* 2007 work was begun at the Property, which involved clear-cutting 18 acres of the site and the: 1 '\!
mining of hundreds of thousands of cubic yards of materials. The article Indicated that US Rail had signed
a 30-year lease with Sills. In this article, Gerard Dnunm, the chief financial officer of Sills indicated that:,
they intended to build a rail facility at the site. The article also made it clear that Petitioners were' ,' - ;
attempting to make an ead-run around the Board procedures that would have required Board authorization *
and environmental review.



identified by the Board as "affiliates" in its prior decisions, the actions of one are" •

attributable to the other in spite of Hef&ier's efforts in his August 23,2007 letter to : •

distinguish them.

Additionally, upon information and belief, the source of such information and

grounds for such belief being conversations with the Town of Brookhaven's " '. '

Commissioner of the Department of Waste Management, John Kowalchyk, and review of

a letter attached hereto as Exhibit A, one of the proposers who responding to'thc Town's-/
t-

Final Request For Proposals for the disposal of the Solid Waste Stream generated bythe ; :

Town of Brookhaven, indicated that Sills Road had represented to others in the waste *
*' * , '

management industry that they "had commenced development efforts" at the Sills Road, - '

site prior to August 23,2007. Attached hereto as Exhibit A is a letter from the President '-"

of Sills Road Realty, LLC to Tully Environmental, Inc., a proposer for the removal of; -

waste materials stating the above. This also shows the real purpose to which the facility

is intended to be used, as I have been advised by Mr. Kowalchyk that Tully submitted the

letter in support of their proposal for waste removal to show that the Sills Road site could

be used as a potential site for loading waste on to railcars in the future.

Thereafter, the Board, in a decision dated September 25,2007, allowed Suffolk to -"
t *

withdraw its Notice for Exemption. This decision was based, in large part, on'the

misrepresentations set forth in Hcffncr's letter of August 23, 2007. Specifically, the

Board relied on the misrepresentations about activity at the site when it stated that
, /" %

"because Suffolk states that neither it nor Sills has undertaken any construction of rail', *' *

facilities at the Sills Road location or consummated any agreement with Sills Road to"



lease or operate over the proposed trackage, Suffolk has provided information to support

its attempted withdrawal of its Notice of Exemption."

Petitioners' response was so rife with misrepresentations that the Board made

note of this in its decision when it stated:

Suffolk also asserts that Sills never anticipated providing for-hire rail service.
However, this statement appears to contradict Suffolk's earlier statement, that it - •
"has reached an agreement with Sills for the lease and operation of railroad
trackage [at issue here]," through which "Suffolk intends to hold itself outas a ~ -
common carrier to provide sendee to all potential customers.. ."2 Suffolk's
filing also appears inconsistent with the statement made by Suffolk's counsel in a -t

telephone conversation with Board staff that Suffolk and Sills are affiliated parties',
(in that one owns a significant portion of the other).

Given these suspicious activities and the patent misrepresentations that'had been' tV-

made, the Board concluded with the following admonition: - . -
• -.•*

/
i i

At the same time, however, Suffolk and Sills should be aware that if either - .
entity anticipates providing for-hire service over trackage to be
constructed, approval under 49 U.S.C. 10901 and [sic] an appropriate
environmental review would be required. While Suffolk has stated that .
Sills has not undertaken any construction of "rail facilities" at the Sills . '.
Road location, Suffolk has not stated that Sills has not constructed other
facilities at that location that might be converted in the future to rail
facilities. The Board would view with disfavor any future request for
authority to commence rail operations over trackage at this location unless .
the construction of that trackage has first been authorized by the Board.

Newspaper accounts that reported on activities at the Property made it clear that

Sills was constructing facilities at the location that would later be converted to rail

facilities, which was in direct contradiction to the representations HeSher made to the

Board.

It was only after review of the above referred to applications, decisions and other .

documents, as well as learning of the reported activity at the site, that the full.scope and \

2 See Suffolk's Verified Notice of Exemption at 3-4.



nature of the Petitioner's activity became clear. Given that Petitioners' did not appear to

have any approval from the Board, I wrote to Nancy Beiter of the STB on October 2,

2007. In that letter, I requested information as to what, if any, authorization US Rail-had

received from the Board and to advise the Board that if such information was not

forthcoming that Brookhavcn intended to file a petition for a declaratory order.

On October 4,2007 Melvin F. Clemens, in the STB Office of Compliance and *

Consumer Assistance, wrote to Mr. Heffher and recounted that information that we'had •••
i

provided to the Board with respect to the construction at the Property. Mr. Clemens f

noted that Mr. Hefmcr did not deny that construction was taking place at the site , •'

(although he had done so shortly a month before that) and did not assert US Rail had

received authority from the Board to undertake these activities. He noted that US Rail ' *

had sent letters to me in July, 2007 claiming that it was exempt from state and local law.

Since US Rail had received no authority from the STB to construct a rail facility,

US Rail and Sills Road were directed by Mr. Clemens to cease activities at the<site and to „

provide the Board with a detailed account of activities taken in the area and to explain-'"

why it did not believe Board approval was required. By this time, it was my ., . . •''
„•• *

understanding, that US Rail and Sills Road had already agreed with the New York?State.

Department of Environmental Conservation to cease all activities until a mutual

agreement could be reached.

At this point it was clear to me that Petitioners had pulled what could be '

characterized as a "classic developer's trick": build now and beg forgiveness Jater. Here, , •

however, forgiveness should not be forthcoming. Eighteen acres of land have been clear-

cut and hundreds of thousands of cubic yards of materials have been mined without any



J

environmental study as to its impacts as required by both NEPA and SEQRA and what/if"

any, measures could have been taken in mitigation. Additionally, such clearing was done- .
• i-

in violation of Town Codes relating to clearing, site plan review, construction activities '

and sandmining.

Thereafter, US Rail did submit a response that alleges that whatit is now seeking^ -

to do does not require Board approval because it is a spur, industrial, team; switching or

side track within the meaning of 49 U.S.C. 10906. The merits of this argument are . /

addressed in the foregoing reply prepared by our counsel.

Petitioners disingenuously argue that "Although the Town of Bfookhaven has s ' --

indicated their concern that no review of this project has occurred under federal or,Nevf , •

York environmental laws, the Town concedes that US Rail's actions may be, in its words, •

'justified* (i.e., exempt from state and local oversight) if it is acting under Board

authority." This letter, which was written by me one day after I learned about the

activities at the Property, acknowledges that federal preemption may have application in- ''•- *

"*.
this matter based on what little it knew about the Petitioner' activities at the Property and:

should hardly be viewed by the Board as Brookhavcn's acknowledgement that the '

issuance of a stay in this matter will not harm any other parties. Brookhaven believes ' ' ' •
„ f

that significant harm may be visited on its environment and on behalf of its , , . .

approximately 480,000 residents. For this reason, it has indicated its.intention to

participate actively in this proceeding, commencing with its opposition to the stay sought

by petitioners.

There are numerous agencies, organizations and individuals that are concerned,

with the potential environmental harm that my result from Petitioner's activities at the <. * ,

10



Property, including the New York State Department (^Environmental Conservation

("DEC"). As set forth in a newspaper account in Newsday on October-1,2007 (annexed ','

as Exhibit B), the DEC has issued summonses to the construction contractor at the „

Property for mining without a permit. In that article, the regional director for the DEC;; ,;'

Peter Scully, states that "The most serious concern is that a development project that calls

for the clearing of a 28-acre site and the mining of hundreds of thousands of yards of

cubic material could move forward without nay environmental review." In that article,

US Rail's president acknowledges that had received citations from DEC and that it was-

"in discussions" with the DEC about the citations that could lead to administrative "' J"
I ;

I ,

hearings. Annexed hereto as Exhibit C are two letters that DEC has sent to counsel for.

Sills and Suffolk about the sandmining activities that have taken place at the1 Property.-'In

addition, in the same Newsday article, the president of the local civic association

expressed her concerns about the potential environmental impacts of the activities at the

Property.

Petitioners suggest that "Although the Town of Brookhaven has indicated their

concern that no review of this project has occurred under federal or New York

environmental laws, the Town concedes that US Rail's actions may be, in its words, » ; v i

'justified' (i.e., exempt from state and local oversight) if it is acting under'Board . . _,
'.

authority.1* This letter, which was written by me one day after I had learned about the

activities at the Property, acknowledges that federal preemption may have application in

this matter based on what little it knew about the Petitioner' activities at the Property and

should hardly be viewed by the Board as Brookhaven's acknowledgement that the
r

issuance of a stay in this matter will not harm any other parties. Brookhaven believes

11



that significant harm may be visited on its environment and on behalf of its

approximately 480,000 residents For this reason, it has indicated its intention to . •.

participate actively in this proceeding, commencing with its opposition to the stay sought1
f \

f
* *r

by petitioners. * / /

I note in closing that given the lack of information given to the Board to; date by

Petitioners, the shifting nature of the parties and the outright misrepresentations3, that * -

have been made, the Board should use whatever means are at its disposal and inquire info ,
*» >

The true nature of operations proposed at the facility and the parties involved. < *

3 As further proof of this, I submit to you as Exhibit D a letter I received from counsel for Sills on October'"
5,2007 indicating that it previously advised the Town that the Property will be used for an "interniodal * *
transportation center (hat will incorporate switching and a railroad siding from existing Long.Island '
Railroad tracks located on the property's southern boundary as well as freight transfer areas" and'further;
stales that no municipal solid waste will be processed at the site. Counsel offered oh behalf of Sills to enter'
into an agreement to that effect. Conspicuously absent from (ho letter from Sills' counsel is any
representation that it would not process construction and demolition solid waste at the site. A newspaper •,
account in Newsday on October 5,2007 (annexed as Exhibit E) explains the close tics that,Si 11s Road has to*
the garbage industry and also reveals that US Rail has stated to this Board in a letter dated February 25, \ ' -
2006 in the New England Transratl (annexed as Exhib t F) case that indicates that US Rail "generates a '
large part of its revenue from hauling solid waste materials" and further states that its-research indicates •
that solid waste in the Northeast region of the United States is that region's major outbound component for
export It made these statements through its attorney who wrote a letter in support of the application of • V
New England Transrail, which, as (he Board knows, was seeking approval for its solid waste transload
facility. ,«"

12
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I, Robert F. Quinlan, declare under penalty of perjury thai the facts stated in the

foregoing document are true and correct, to the best of my knowledge, information and -

belief. Executed on this 5* day of November, 2007.

Robert F. Quintan
Town Attorney
TownofBrookhaven
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newsday.com/news/Iocal/ny-Iirail0927sOJ3592796.story

Newsday.com
i ' • • /•

Work started for Yaphank rail site without approvals.

BY JENNIFER SMITH AND ERIK GERMAN ' ' • ...
* " f *

jqpry fiy,^ ith ffinewsdaV. Com -r
Mik.germanf@newsday.com ' .

10:59PMEDT, October 1,2007 - ' ' , - • '

An Ohio rail company working with Long Island asphalt
plant owners has cleared 1 8 acres in Yaphank and
excavated mountains of sand in preparation for building a
rail-to-truck transfer site — without having sought any
government approvals.

The state Department of Environmental Conservation has
issued citations for mining without a permit to Watral
Bros., the Bay Shore subcontractor preparing the site, and
to the owner of the land - Sills Road Realty, a
consortium of local asphalt plant and construction
business owners with offices in Syosset

Work at the site was voluntarily halted by Wednesday _
evening, said DEC regional director Peter Scully. "The " '. : "/.•*•?-
most serious concern is that a development project that calls lor the clearing of a 28-acre site and the ~"
mining of hundreds of thousands of cubic yards of material could move forward without any- ' "' '
environmental review," Scully said last week. * "- ' * .

Federal defense ; . . - , -
i " fc

*» *

The railroad involved - U.S. Rail Corp. of Toledo, Ohio, which has signed a 30-year lease -with' 5iIIsf
Road Realty - says federal law allows railroads to undertake such projects without suite and locaj '^\ ,
permits. Earlier this year, the same landowners attempted to set up their own railroad to/operate a/raif
spur at the site only to abandon the tack when the process became "unduly complex and.cbmplickted^L

, said Gerard Drumm, the chief financial officer and council for Sills Road Realty. And this sumineivtfte
state rejected the company's bid for rail bond funding in part because the Department of Transportation
didnt have evidence that Sills Road Realty or US, Rail were authorized to operate as rail companies n
the state.

The DEC visited the Yaphank site Monday to make sure work had not resumed, said- Scully.
and U.S. Rail president Gabriel Hall said their companies are "in discussions" with' the DEC about-tHe'
citations, which could lead to an administrative hearing if the parties cannot resolve their difFerep8esrr

A big haul

ht^y/ww\vxewsday.com/news/local^y-hraiI0927,0,2391596,print.story 10/6/2007
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Brookhaven town spokesman Tom Burke said a town inspector estimated about 1,000'cubic yards of"
sand was being removed from the site each day. "Judging by the size of the hole it could havebeen ^

"*) going on for six weeks," Burke said. At that rate, at current prices, ths sand could sell for $330,'000'!to
' $750,000. • • • : , '

"We're not a sand-mining operation," said Drumm. "We're excavating for a construction project ... under
state law that isn^niining.11 Drumm said Friday the sand was being sold. *

Residents say they first learned of the project in late August, when they saw machinery toppling tre'es at
the site, which is about a mile from homes. '•" :

"We had no clue who, when, where, what was going on," said Fran Hurley, president of the Yaphank
Taxpayers and Civic Association. Hurley said residents are concerned about the traffic from th& project,
and whether the excavation could affect groundwater resources deep below the site. , ', ' ' '

Representatives of U.S. Rail and Sills Road Realty say they have communicated a number of times with
the town and that they are working to address residents' concerns.

Drumm said the industrially zoned site is suited for their facility because it .is close to the LEB,]He added
that it also lies within the town's Empire Zone - an area where businesses get state tax credits -for***'
ventures that attract capital and create jobs. lie also said the facility would reduce local-truck traffic.

. V* '

Sills Road Realty first discussed the project with Brookhaven officials in January. They then mctwith
the Suffolk planning department, Drumm said. Town and county officials characterized the'discussions
as preliminary.

Quite a surprise

County public works department's chief engineer William HiUman said his department had no idea that
work had started until late August, when they sow bulldozers in action. Hurley said the company-only
met; with her group after she contacted them herself.

Brookhaven town spokesman Burke said the town exercised "due diligence" and iecqmmendea'*that the
railroad contact local civic groups.

U.S. Rail told Brookhaven officials in a July 12 letter that they intended to start work in the next 30
days. On July 20, town officials met with a project backer, who they said repeated that they could ' \
bypass local and state controls because railroads are overseen by the federal Surface Transportation •'
Board. Said Burke: "It is arguable whether the town should have demanded to see the exemption,* but it

'iists fa law and

i f

Earlier this year Sills Road Realty had tried to set up its own short-line rail company under the name .
Suffolk and Southern Rail Road. In May, Suffolk and Southern filed a notice of exemption with1 tKe
Surface Transportation Board seeking federal authority for the project. But the board indicateitnat the
project would require Board authorization — as well as an environmental review. '"'"•

Fall into disfavor

JThefs when Suffolk and Southern withdrew its application. The board's decision in the matter/released
^Tast week, said that it would "view with disfavor any future request for authority to commenceraih' ^ T 3

operations of trackage at this location unless the construction of that trackage has first been authorized' .»

ht^:/Avw.ne\vsday.coni/news/locaVny-Urail0927,0,2391596,prin " l'0/6/2007
'
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by the Board.11

U.S. Rail has not submitted filings on the Yaphank project to the Board. Railroad president Gabriel, Hall
said his company does not have to file a notice of exemption, because U.S. Rail is already recognized by
the Board as a common carrier in Ohio. • ' . - ' '

A Surface Transportation Board staff attorney said the board could not determine whether U.S. -Rail has
operating authority for the Yaphank project unless a complaint is filed. As oi*Monday, nobody had
formally done so.

Copyright O 2007, Newsday Inc.

^ " 10/6/2007



EXHIBIT 4



'rCase"2:07-cv-04584-TCP-ETB Document"23 Filed 07/18/2008'"Page 1 of 27

[V-

UNITED STATES DISTRICT COURT
.EASTERN DISTRICT OF NEW YORK ,.

SILLS ROAD "REALTY LLC, US RAIL
CORPORATION,, WATRAL BROTHERS,* INC.,
PRATT BROTHERS, ING.,-ADJP- ,
CONTRACTING CORP. and SUFFOLK & *
SOUTHERN RAIL-ROAD LLCi- : - .. ' .

-X

Plaintiffs, i \

-.against-

REPQRTAND .
-RECOMMENDATION

CV 07-4584 (TCP)'(ETB)

THETOWNOFBROOKHAVEN,- '

Defendant.
—X

TO THE HONORABLE THOMAS C. PLATT, UNITED STATES DISTRICT JUDGE:

Before the court is the motion of the plaintiffs. Sills Road Realty, LLC ("Sills Road"),

US Incorporation'("US Rail"), Watral Brothers, Inc.H("-Wsatral>>)lf Pratt Brothers, Inc. ("Pratt"),

Adjo Contracting Corp. C'A'djo");1 and Suffolk & Southern Kail Road LLG ("Suffolk & -

Southern") (collectively referred to'as "plaintiffs"),^for a preliminary injunction enjoining the

defendant, the Town of Brookh'aven (the "Town"'or "defendant"), from: (I) taking any action to

prosecute certain appearance tickets issued to plaintiffs by the Town on October 4, '2007 (the
x • * * * * *

"Appearance Tickets'-');- (2) issuing any new appearance tickets in connection with the
rf * *

construction or operation'of a rail terminal plaintiffs seek to build in Yaphank, New .York (the/.

"Brookhaven Rail Terminal"); and (3), taking any other acts to interfere with or obstruct the ,
• * •"

construction and operation of the Brookhaven Rail Terminal, on the grounds that the Interstate
* ' *• • - *

Commerce Commission Termination Act of 1995 ("ICCTA") preempts the Town from enforcing

its local regulations. An'evidentiary hearing with respect to plaintiffs' application was held

-1-
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before the undersigned on December 5 and 6,2007. For the following reasons, I recommend

that plaintiffs1 request fofcprelimmary-ihjunctive relief be denied. -

14

FINDINGS OF-FACT

I. The Plaintiffs

Sills Road is a New York limited "liability corporation that owns a twenty-eight (28) acre

parcel of real property located in Yaphank/New York, within the Town of Brookhaven, and on

which the proposed Brookhaven Rail Terminal is to be built. (Jr. 52-53.) US Rail is an Ohio

corporation and an existing Class III short line, or regional, rail carrier, authorized to operate as

such by the Surface Transportation Board (the "STB")- (Tr. 15.) 'Adjo," a New York .corporation,

is the general contractor hired by US Rail to grade and excavate the site.on which the

Brookhaven Rail Terminal is to be constructed. (Tr. 25» 30) Watral and Pratt are'both New

York corporations and subcontractors hired by Adjo to perform certain construction activities at

the Brookhaven Rail Terminal site. (Tr. 66.) Suffolk & Southern is a partner in Sills Road1 and

was initially-formed to become a common rail carrier but never received such status, (Tr. 59 )'
•.

There is no common ownership between Sills Road and US Rail! (Tr. 39..) Nor is there any

connection or inferrelatedness-bctween US Rail and Suffolk & Southern.' (Tr. 40.) -
: ••

All of the plaintiffs, with the exception of US Rail, were issued Appearance Tickets by -

the Town for alleged violations of the Town of Brookhaven Code regarding the construction of

1 Other partners in Sills Road include AD Collins, a large quarry operator and
construction company located in upstate New York, Adjo, and two^urmamed individuals in the
asphalt industry. .(Tr. 58-59.) • ' "

-2-
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.- the Brookhaven Rail Terminal.2 (Tr. 25,65-66; PI: Exv 1 -5;.) ' - • ,

^* *

* * j*

1 II- The Brookhaven Rail Terminal " . .,/
* * i . i » •

The Brqokhaven Rail terminal-is a proposed rail terminal that plaintiffs seek to construct
•* * *r i-j - % i

in Yaphank; New York,1 to serve as an intermoda! transloading facility3 for the purpose of

intermodal logistics, rail transfer, transloading of construction projects and similar commodities.
» ' i

(Tr. 16-17.),It is intended to be an interchange point^'on the New York and Atlantic Railroad;

which would make it part of the'national rail system. (Tr. 22-23.)

Sills Road acquired the property on which the Brookhaven1 Rail Terminal is to-be

constructed in May 2007, which is located within the Town's "Empire Zone," an area of the -
' . ' " • * • • i ' . ' • '

Town specifically designated for industrial and commercial development. (Tr. 53, 55.) Sills

Road then leased the property to US kail in or'around August 2007 for the purpose of -

constructing and operating the Brookhaven Rail Terminal:9 (Tr. 18-19,63; Ex. 7.) The lease is
, * »* ,

for a term of thirty years and," pursuant to the lease, US Rail'is obligated to construct the ,, •
-, »

Brookhaven Rail Terminal and, upon completion of/the construction, to operate the'facility. (Tr.
, , i

* * T > f

^ * * t
2 Sills Road; Adjo, Pratt^and,Suffolk & Southern'were each issued nine Appearance ''

Tickets. (Tr. 65-66; PI. fcx.'l-4".) Wafrafwas issued eight (Tr.'65-66; tl. Ex. 5.) '
3 Intermodal is it specialized term in*the.railroad bus!ness1 that pertains to products being '

transported from one mode of transportation to another.- (Tr. 16.)' '•

-. '• 4 An interchange point is where two railroads exchange cars between their systems. (Tr.
. 22.)' • • ' . , -

i .» .
5 Suffolk & Southern originally intended to construct and operate the Brookhaven Rail

Terminal but, due"to unforeseen circumstances, Sills'Road learned that Suffolk & Southern ,
would not be able to achieve common carrier status. Sills Road then-sought out US Rail, as
rlicr.itGceH infra . > ~discussed infra.

- - -3-
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19; Ex. 7.) ' -

Construction activities at the Brookhaven Rail Terminal began in July or August 2007.

(Tr. 31.) Such activities included tree removal and the initial grading of.the property. (Tr. 24.)

III. The STB Proceedings ' '
' I H *

.On May 18,2007,, Suffolk &'Southern filed a notice of exemption with thelSTB,

indicating that it had entered into an agreement with Sills Road to lease, construct and operate
* * * v '

the railroad trackage and-facilities intended to be constructed at the Brookhaven Rail Terminal as

an exempt spur. (Tr. 61: Suffolk & S. R.R. LLC - Lease & Operation Exemption - Sills Rd

* Realty. LLC. STB Fin. Docket No/35036,2007 WL 1576775, •t'*l'(S.T.B. June 1; 2007).) In a

- ' decision dated June 1,2007, the STB found Suffolk & Southern's notice of exemption to be
" * • - . • * " ' * "

' incomplete and directed it to file supplemental information describing the construction because,

based on Suffolk & 'Southern's "intent to provide for hire service over the trackage, it appealed].

that Sills [Road] [wa.s] constructing* a line of railroad subject to the [STB'sJ jurisdiction."

(Suffolk &S.R.R. LLC. 2007 WL 1576775, at * 1.) Suffolk & Southern did not provide the

supplemental information requested but.instead, on June 15,2007; sbughtito withdraw its notice
* ~,

, of exemption before the STB "due to a 'change in circumstances:'"6 (Suffolk & s!.R:R.' LLC -

6 In its August 13,2007 decision, the STB stated that Suffolk and Southern "did not -
provide... a substantive, reason for its attempted withdrawal."?fSuflblk & S. R.R. LLC. 2007

. WL 229973.4, at *1.) However, through testimony elicited during the*preliminary injunction,
hearing, plaintiffs asserted that the reason Suffolk~& Southern withdrew its notice of exemption
was due to incurable title defects with a smaller facility owned by a company called Nicolia that

• Suffolk &• Southern had planned to operate .out of as'a common carrier, and for which it had "
'. soufght STB approval. '(Tr. 54,̂ 58/60,84-85,90.) Upon learning of the defect in title; and that

Suffolk & Southern would be unable to lease rail trackage'from Nicolia, Suffolk ^Southern
withdrew its notice of exemption. (Tr. 84-85.) Sills Road then contracted with US R&il for the

.4-
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Lease & Operation-Exemption - Sills Rd. Realty. LLC. STB-Fin. Docket No. 35036,2007 WL

2299734, at * 1 (S/T.B. Aug. l"3,2007).)

By decision dated August -13,2007, the SIB denied'Suffolk & Southern's request to. ,

withdraw its notice of exemption and directed it to file the supplemental information as

previously ordered by August 23,2007. (Id.) The STB. further directed Suffolk & Southern to

' provide "a substantive reason for its attempted withdrawal" and to "explain in more detail ^
i m

whether it or Sills [Road] anticipates that for-hire service will be provided over the trackage

being constructed." (Id) f • '

On August 23,2007," Suffolk"&'Southern filed a response to the STB's August 13,2007«i

decision, stating that Sills Road never undertook any construction of rail facilities at the

Brookhaven Rail Terminal. (Suffolk &'S: R.R.' LLC -Lease & Operation Exemption - Sills Rd.-
f \

Realty. LLC. STB Fin. Docket No'. 35036;.2007 WL 2778092, at *1 (S.T.B. Sept. 25/2007).)
« * " * • ~

^ i • * *
Suffolk & Southern further stated that "it never concluded any agreement or other relationship

* »
with Sills [Road] with rcspect.to the lease, construction, or operating of the trackage, and for

mf * * I

[that] reason, had attempted to terminate'the proceeding." (Id.) Suffolk & Southern also

asserted that Sills-Road "never anticipated providing for-hire rail service."7 (Id.)

Based on its submission, the STB permitted Suffolk &'Southern to withdraw its notice of.

exemption, (Id:) However, the STB wamed'tHat if either Suffolk & Southern or Sills Road

construction ancToperation of the Brookhaven Rail Terminal: (Tr. 62-63.)

7 The STB noted that the.submission by Suffolk>& Southern appeared to contradict its
"earlier statements that 'it ha[d] -reached an agreement with jSills [Road]./. for the lease and

•\rnft mtn-t-i t-tn f* f m*m • 1 «IA ft fm 4w*4t Iff* f+^ ' 4>I««u«« •»l**vvvlv HJ^H *C?Vlfl7XlTr I 0> * O ^^*«^l*bhM**1 • «*+&•• ft WA *4 I 4«. L«*I«J •*
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anticipated providing for-hirc service over trackage, to be constructed, approval by the STB and

. ' . • • • • " • • » . • " •
an environmental review would be required, fid.) The'STB further stated that it would "view

with disfavor any future request for authority to commence rail operations over trackage at [the
"r *

Brookhavcn Rail Terminal- location] unless the construction of that trackage has first been

authorized by the [STB]/1 fld.)

• On October 2, 2007, the STB received a Letter from the Town concerning a proposed rail

', ' , •
facility being constructed by US RaiKon the BrookhaVen Rail,Terminal site'. (Suffolk &-S. R R.

• * • ""» .

LLC - Lease & Operation -Exemption - Silis-R'd. Realty. LLC. STB Fin. Docket Ntf.-35.036,2007
* » i ** •' i

WL 2973596, at *1 (S.T.B. Oct/12,-20'07).) After receiving this Ictier, and upoivfurther •
>; V * •

investigation, the STB found that.the'pfoperty.the Town was concerned with appeared to be the

property and proposed rail facility already at issue before the STB. (Id.) The STB also noted

that an article in Ncwsday^dated October 1,2007, appeared to concern the same property, fid)

Citing "new evidence that rail construction'may be occurring or contemplated on this property,

and because no party has sought authority from the [STB] to construct any rail.facilities at this '

site," Uie STB reopened the Suffolk & Southern-proceeding on.its own motion and US. Rail was1

made a party to the proceeding.- Q& at *2.) The STB further ordered US Rail,:SufIblk & * -

Southern, Sills Road "or any other related entity? that was engaging in construction on the

Brookhaven Rail Terminal site'to "immediately cease" such activity and to either obtain'STB

authorization or a decision from the STB that such activity does not require the STB's approval.

(Id) "'

US Rail and Sills Road thereafter filed petitions fora stay and for reconsideration of the
•• i1" , •"• *

STB's October 12,2007 decision foi'QctobeX'l 8,2007 and October 26,* 2007, respectively!
1 * i *» *

-6-
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1 fSuffolk & S. R.R. LLC - Lease &' Operation Exemption - Sills Rd. Realty. LLC. STB Fin.

Docket No. 35036,2007 WL 3437681,' at *3 (S.T.B. Nov. 16,2007).) By decision dated

November 16,2007, the STB denied the petition for a stay, finding that US Rail and Sills Road'

had failed to make the requisite showing to warrant issuing a stay., (Id.} In rendering its

decision, the STB found that US Rail and Sills Road were unlikely to succeed on the merits'of

the argument underlying their petition for reconsideration: that construction of the Brookhaven

Rail Terminal would not require prior STB approval because' it would qualify for an exception to
* i i * *

the licensing requirement as an ancillary spur, fid.) The STB further found that US Rail'and

Sills Road had failed to establish' that they would suffer any irreparable harm absent the issuance

of a stay because "claims of opportunity costs and construction costs are strictly-monetary in •

nature." Q$L at *5.) Finally, the STB found US Rail and Sills Road's argument that a stay
H -'I* "" , I * * ,

J 1 '

would benefit the public interest unpersuasive-arid stated that "[w]hile petitioners cite the need

for more freight facilities on Long Island-, the Cease and Desist Order does not prevent the

facility from-being constructed once appropriate approvals are obtained." '(Id.}"

On November 9,2007, while their petition for reconsideration was still pending before
' t

the STB, "OS Rail, Suffolk & Southern'and Sills Road,filed a* petition for judicial review of the

STB's October 12,2007 decision with the Second Circuit,'requesting a temporary restraining

order and a preliminary injunction-enjoining enforcement of the STB's decision. (Joint Ex. 1,

*
Tab 40.) The request for injunctive relief was denied and the petition was dismissed by the.

Second Circuitpn November 13,2007, on the grounds that the October 12,2007 decision, of the

STB was not final. (Id.) US Rail and.Sills Road's petition for reconsideration to the STB was ,

also,denicd - on grounds similar to the denial of the petition for a stay - on December 20,2007
f *

-7-



•" Case~2:07-cv-04584-TCP-ETB " Docifrnirit 23" Filed 07/18/2008" "Page 8 of 27""

and the STB directed,that" the cease andttesist order would temain in effect.8 (Suffolk.& S. R.R.

LLC - Lease & Operation-Exemption" - Sills Rd. Realty. LLC. STB Fin. Docket No.-35036,2007

WL 446(5696, at *5>(S.T.B. Dec. 20] 2007J.) ^
^ > i » • •>

IV. Testimony Concerning the Operations at the Drookhav&n'Rail Terminal '" -
- » • * • . •• i" • • -*

A. Plaintiffs'- Testimony v -• .

Plaintiffs called two witnesses to-testify on their behalf, Gabriel Hall ("Hall"),1 the

V . .- • 'A

President and Chief Executive Officer of US Rail, and Gerard Drumm ("Drurtirri"), the Chief ̂  "

i • ' x

Financial Officer and General Counsel for Sills Road. (Tr. 15, 52.) In January 2007, Sills Road. * .* • , • -. • j,
'* " * l j f •

and representatives of Suffolk' & Southern, as well as'the New York and Atlantic Railroad, met
. - ? . • • • " . . ; * »' ii "" ' r-

with the Director of Planningfor tHe Town, David Woods C*Woods"), and his staff. (Tr. 52-53.)

At this meeting, plaintiffs'provi'ded-Woods with a schcmati&bf the Brookhavcn Rail Terminal

and explained their intentions for the facility and that Suffolk & Southern would construct and *
'. i' ' •'

operate it once they obtained.authority from the STB to operate as a common carrier. .(Tr. 53,

90.) Drumm testified that Woods was receptive to plaintiffs* presentation. (Tr. 53.) Subsequent
1 •-• " •" :-•'• '

meetings with other Town officials also took'place in February and May 2007, prior to the
• * i '

commencement of any construction. (Tr. 64.)

Tn approximately July 2007, plaintiffs learned'that-Suffolk & Southern would not be able

8 On May 2,2008, US Rail fil'ed'a petitign seeking clarification of the STB!s October 12,
2007 decision'as,to whether it'can Jbegin certain activities at the Brbokhaven Rail-Terminal site.-
fS'uffolk & S. R.R. LLC -.'Lease ^Operation Exemption -Sills Rd: Realty. LLC. STB Fin.' /
Docket No. 3503'6£007 WL 21407?2J(S.T.B. May 21,2008) (grating the Town additional -'•
time to respond to'US Rail's petiorf).)' A decision on that petitidn'fias not yet been issued by'-the
STB. , ' - , .' - . ' . ^ *• ~ ' - * -

-8-
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to obtain authority to operate as a common carrier, and therefore could not operate the
f *

Brookhaven Rail Terminal. (Tr. 62-64; 89.) Sills Road then decided that it needed to partner
f i t

with an existing railroad to operate, the facility: (Tr. 62-64.) Drumm testified that plaintiffs did

not apprise the Town of this change in circumstances. (Tr. 90-91.)

Hall testified that a member of Sills Road contacted US Rail - an existing railroad - to

discuss the possibility of operating the proposed Brookhaven Rail Terminal facility. (Tr. 15/17-

f * •

18.) After negotiations, Sills Road and US Rail entered into a thirty-year lease and operating

\ •* f

agreement for the Brookhaven Rail Terminal site, pursuant to which US Rail will lease the1

i " * * •

..twenty-eight (28) acres of property from Sills Road and is obligated to construct and operate'the

proposed rail' facility on the property. (Tr. 18-20, 24,. 63; PI. Ex. 7.). There 'are optional periods

• . i
of renewal available upon the expiration of the thirty-year lease. (Tr. 24.) US Rail intends to act

as a common carrier at the Brookhaven Rail Terminal site.9 (Tr. 24.)

After entering into the agreement with Sills Road, US Rail had the property surveyed and

had a track layout created .with the assistance of Sills Road and the New York and Atlantic

Railroad. (Tr. 20; PI. Ex. 9.) Pursuant to the track layout, approximately four thousand (4,000)

feet of track is to be placed into the Brookhaven Rail Terminal; however, the amount- of track .

may be increased up to seventeen thousand (17,000) feet. (Tr. 21 ; PI. Ex. 9.) En Hall's opinion,

the track layout*for the Brookhaven Rail Terminal represents a spur as opposed to a liifrpf

railroad ora private track.10 C^r. 21.)

9 Suffolk & Southern now serves only as an investor in Sills'Road. (Tr.'SS.) • •

10 According to Hall, where a common carrier, such as US Rail, operates a trans load
facility, like the Brookhaven Rail Tertninat is expected to be, it is considered'a spur. (Tr. 21.)
'Conversely, where such a facility is operated by a private' entity, such as a lumber company, it

-9-
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4 %

With respect to.the construction "of the Brookhaven Rail Terminal, Hall testified that

limited construction, such as tree removal and grading of the property began in July or August
t

2007. (Tr. 24,31.) .US Rail hired Adjo as the general contractor for the construction of the

Brookhaven Rail Terminallllarid-entered into in excavation agreement'with Adjo for purposes of

clearing th'e property.12 (Tr.-30:3U PL-Ex: 8.) Watral and Pratt were conducting some

excavation and trucking work on th'e property as-well. (Tr. 66.) However, all construction at the
* ' * f

Brookhaven Rail Terminal'site has been halted as a result of the STB?s cease and dcsist'prder. •
<

(Tr. 24-25.) US Rail did not seek authorization from the STB before commencing construction

of the Brookhaven Rail Terminal on the belief that the facility is an exempt spur and therefore,

no authorization from the STB is required. (Tr. 32.)

Hall testified that in preparation for the operation of the Brookhaven Rail Terminal, US
•» ' . *

Rail purchased two locomotives, at a cost of $175,000 each,'which are in Indiana, awaiting

delivery to the Brookhaven Rail Terminal site. (Tr." 26-27.) In addition, US Rail has undertaken

a sales and marketing effort, such as negotiating rates and destinations, with some of its other -

transloading customers. (Tr. 26.) However, US Rail has not entered into any contracts as of yet

because it is unable to accurately determine when the Brookhaven Rail Terminal will be open.

may be designated as a private track.' (Tr. 21. j* Hall does not consider the Brookhaven Rail
Terminal a-line of railroad because it does not connect with any other rail line-but instead is both
the origin and'destination'at that particular point. (Tr. 22.)

^'' -: Hall testified that US Rail, is the only entity responsible for construction of the
Brookhaven Rail Terminal and that Suffolk & Southern is not, nor has it ever, undertaken any
construction activities on the property. (Tr. 38.) Nor is Sills Road in any way constructing or
operating the Brookha've'n Rail-Terminal. (Tr. 63.)

^ ! *

12 As part of its agreement with US Rail, Adjo is permitted to sett the material it
excavates from the Brookhaven Rail'Terminal si'teVs compensation for the excavation: (Tr. 43-
44; PI. Ex. ft) -1 *

-10- .
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(Tr. 26.) US Rail has also purchased computers and an officer trailer that is currently on-site at

the Brookhaven Rail Terminal and has'ordered steel rail track, cross-ties, and some ballasts to be
* j f

- used in the construction of the facility. (Tr. 27-28.)

.Between October 12 and 16,2007, each of the plaintiffs, with the exception of US Rail,

were issued Appearance Tickets by an inspector for the Town Attorney's office, Brian Tohill,

^ i " J i j - " t H

which are virtually identical except for the party named. '(Tr. 65-67.)'The.Appearance Tickets

were issued subsequent to the STB's October 12,2007 cease and desist order. (Tr. 66.) Drumm
* ~ ~ ~ *i

testified that although the Town"was not formally participating as an intervenor in the STB

proceeding at the time it issued the Appearancc,Tickets, it was aware of the proceedings that "*

were occurring. (Tr. 66-67.) Almost all_of the Appearance Tickets pertain to the.violation of

zoning ordinances. (Tr. 67.) Plaintiffs risk potential criminal prosecutions as well as fines as a

result of the Appearance Tickets that have been issued. (Tr. 69.)

Both Hall and Drumm testified that nothing in the Appearance Tickets issued by the .

Town directed US Rail to* cease construction of the Brookhaven Rail Terminal; nor did the
f

issuance of the Appearance.Tickets cause US-Rail to cease its construction. (Tr.'40-41,73-74.)

Rather, the STB's cease and desist order, as well as tickets issued by the New York State
,. i » t

Department of Environmental Conservation (the* "DEC") for sand mining violations at the

BrookHaven Rail Terminal site are what prompted the cessation of construction.13 (Tr. 24-25,

41-42.74.) -

13 The DEC tickets for sand mining violations are riot included'in the plaintiffs1 request
for injunctive relief.

-II-
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B. Defendant's Testimony

Brian Totiill, an investigator for the Town, was the defendant's only witness. (Tr.

94.) Tohill testified that he has been employed as an investigator for the Town for eleven years:

(Tr. 94.) As such, Tohill works in the Town Attorney's office, responding to.complaints

received by the Town-Attorney, which typically-pertain to violations of the Town Code. (Tr. 94-

95.)

Tohill testified that, at the direction of the Town Attorney, he conducted air-investigation
i . .

of the Brookhavcn Rai ['Terminal site in October 2007 and took photographs of the •site in -

connection with his investigation. (Tr. 95-96,102; Def. Ex. A.) No other investigation of the
• * -i

Brookhaven Rail Terminal site was conducted by the Town prior to Tohill's investigation. (Tr.
. T

102.) ;
*

In connection with his investigation, Tohill determined that upwards of 18 acres of the

Brookhaven Rail Terminal site had been cleared and that there were several Iarge.holes on-the

site indicating that material had been removed from the site. (Tr. 96.) Tohill testified that he

was unable to make a clear determination as to how much material was actually removed. (Tr.
1 1 1

96.) As a result of this investigation, Tohill issued Appearance Tickets to the plaintiffs.14 (Tr.

96.) Tohill testified that he did not issue tickets to US Rail, even'though he knew.that they were -

affiliated with the Brookhaven Rail Terminal site; because he could not find any corporate

record or corporate information pertaining to US Rail within New York State. (Tr. 97.) As a

14 Tohill testified that the DEC also issued tickets with respect to the Brookhaven Rail
Terminal site, which were for illegal mining-activity on the site. (Tr. 96-97'.) Tori ill does not
know the status of the DEC tickets. (Tr.^97.)

-12-



'• • Case 2-07-CV-04584-TCP-ETB Docurhent23 Filed"07/18/2008™"Page 13 of"27

result, Tohill could not "reach" US Rail for purposes of service of the Appearance Tickets." (Tr.

97-98.)

Tohill testified that the Appearance Tickets issued to plaintiffs are for violations of the

Town Code. (Tr. 106.) In terms of the category of offenses, the violations for which plain tiffs
•* ™ •

were issued Appearance Tickets "fall under civil or less than criminal in nature/' although some

are misdemeanor violations. (Tr. 107-08.) The Town does not seek the imposition of jail

sentences with respect to these violations; however, if a state district court judge were to issue

penalties for the violations, such penalties could'include jail time as* well as fines. (Tr. 109-10.)

CONCLUSIONS OF LAW

I. Federal Jurisdiction

The Town argues that the court should refrain from interfering with the pending state

court proceeding based on principles of abstention. Abstention is a judicially created doctrine by

which the court "is primarily concerned, in an equitable setting, with considerations of comity
- r TJ» •

and federalism, both as they relate to the State's interest in pursuing an ongoing state proceeding,

and as they involve the ability of the state courts to'consider federal constitutional claims in that
* * i

context."- Citv Partners. Ltd, v. Jamaica Sav. Bank. 454 F. Supp. 1269,1271 (E.D.N.Y. 1978)

(citing Ohio Bureau of Employment Servs. v'i Hodorv. 431 U.S. 471,477 (1977)). Undcrthe

Younger abstention doctrine, derived from the Supreme Court's holding in Younger v. Harris.

401 U S. 37 (1971), federal courts are generally required "to abstain from raking jurisdiction.

15 Tohill explained that ;ty pica My, the .Town can only "go to just one county over as far as
service" when issuing summonses or tickets. (Tr. 98.)

-13-
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i ^ i - •

+ i j

- over federal..'. claims that involve or call into question ongoing state proceedings." Diamond

"D" Constr Com, v. McGowan.'282 F.3d 191,198 (2d. cir:'2002) (citing Younger. 401 U.S.
1 ' i *

43-44). The Younger abstention doctrine applies to pending-state criminal actionsrsee.-e g..

Citizen's for a Better Environment. Inc. v. Nassau County. 488 F.2d 1353, 1358 (2d Cir. 1999), -
' i , ' ~ " t ,

as well as state civil or administrative proceedings. See Washington v. County of Rockland. 373

F.3d 310, 318 (2d Cjr. 2004) ("Younger abstention has also been extended beyond the ambit of

state criminal prosecutions to state civil proceedings and 'administrative proceedings."); ' *

- i . • • • ', . ' '', •
1 < Diamond "D". 282 F:3d 191,198 (2d Cir 2002)-("Although the Younger abstention Doctrine

was bom in the context of state criminal proceedings, it how applies with equal force to state .

administrative proceedings.11). Younger abstention is appropriate if: "(1) there is an ongoing

state proceeding; (2) an important state interest is implicated in that proceeding; and.(3) the state

proceeding affords the federal plaintiff an adequate opportunity for judicial review of the federal

. . . claims." " - - . - , , - . , •
, _ s

The first requirement is that there is a "parallel proceeding, pending at-the time the
1 HJ .

federal court action was filed." Int'l Fid. Ins: Co. v. City of New Vork.-No. 00-693,'2003"WL .

21142985, at *5 (E.D.N.Y. Apr. 24,2003). Here, it is undisputed that there is a pending state

court proceeding concerning the Appearance-Tickets issued by the Town to plaintiffs.
1 i **.

Accordingly, the first requirement for abstention is satisfied. - • ,

Regarding the second requirement, the'Circuithas-held that "it is axiomatic that a state's

interest in the administration o£ criminal justice within its borders is 'an important one." Hansel

v. Town Court.-56 P.3d 391,3*93 (2d Cir: 1995) felting Middlesex County Ethics Comni. v. '•

* Garden State Bar Ass'n. 457 U.S. 423.432 (1982)): see alsoDavis v. Lansing. 851 F.2d 72.76' .

-14-
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(2d Cir. 1988} ("There is no question'that [an] ongoing prosecution implicates important state

t
interests."). Similarly, "the right of a municipality tojegulate land use and-enforce its

1 ' '
, ^ | *

regulations through criminal and civil enforcement actions implicates important state interests."
X

Sendlewsld v.-Tpwn of Southampton. 734 F. Supp. 58(5,591 (E.D.N.Y. 1990). The testimony at

the evidentiary hearing held before the undersigned established that at least some of the
t i • ,

Appearance Tickets issued to plaintiffs are!for misdemeanor offenses, which are unequivocally

criminal. Moreover, to the extent that any of the Appearance Tickets issued pertain to civil *

enforcement violations, as noted above, Younger abstention is appropriate in such circumstances
*

as well. Accordingly, the second requirement for abstention is also satisfied.

As for the third requirement, the Circuit has held that for Younger abstention purposes, it
• * • * f

is enough that "a plaintiff is not barred on procedural or technical grounds from raising alleged

f .
... infirmities" in the state court action. Hansel. 56 F.3d at 394 (citations omitted). Although

"Younger abstention typically arises in actions involving constitutional claims, the Supreme Court

, has also found it applicable in cases 'where, as here, plaintiffs are challenging a state court action

based on claims of federal preemption, provided the pfairitiffs have an opportunity for judicial

review of theirpreemption claims in the slate court." See New Orleans Pub. Serv.. Inc. v. Council

of the Citv of New Orleans. 491 U.S. 350,365 (1989) (reasoning that preemption claims and

constitutional claims should be treated identically because "ft]here is no greater federal interest.

in enforcing the supremacy of fedcraUtatutes than in enforcing the supremacy of explicit
f

constitutional guarantees, and constitutional,challenges to state action, no less than pre-emption-

based challenges, call into question tfie legitimacy of the State's interest in its proceedings

* .
reviewing or enforcing that action");'3S£ also J.W. Selieman & Co.. Inc. v. Snitzcr. No. 05 Civ.

-15-



, . • . • ~f . . *•«:• »*—. *•- . '

~Case2:b7-cv-0458~4-TCP-ETB ' Dociiment23" " Filed07/18/2008' Page"16~of27"

7781,2007 U.S. Dist. LEXIS 71881, at *11-14'(S.D.N.Y. Sept. 26,2007) (stating that the

Supreme Court has held "that courts-should apply Younger abstention principles even when a

case asserts a 'substantial claim1 that a state action is preempted by federal law"). Here,

plaintiffs can certainly defend against and challenge the Appearance Tickets issued to them'in

\
the state court action on the grounds asserted herein - that; under ICCTA, the Town is preempted

from enforcing its local regulations. "Where the federal plaintiff has 'an opportunity to raise' its

[federal] claims in a 'competent state tribunal,1 abstention is appropriate." J.W. Seligmarf. 2007

U.S. Dist. LEXIS 71881, at *J8 (quoting Middlesex County Ethics Comm. v. Garden State Bar

Assn'n. 457 U.S. 423,437 (1982)) (rejecting plaintiffs' claim that Younger abstention is

inapplicable to claims of federarpreemption-and granting motion to dismiss).

Notwithstanding the foregoing, a federal court may still exercise its jurisdiction and

enjoin a state proceeding when'abstention would Iead:to "great and immediate irreparable harm

... when,a state court is engaging in flagrantly unconstitutional acts, or statutes are being

enforced in bad faith." Hansel. 56 F.3d at 303 (citing Williams v. Lambert. 46 F.3d 1275,1282

•* ' i
(2d Cir. 1995), The pafty|Sccking to invoke federal jurisdiction bears'the burden of establishing

that an exception to abstention applies. See Diamond "D"Constr. Corp.. 282 F.3d at 198 (citing

Kirshnerv'Klernons. 225 F.3d 227,235-36 (2d Cir. 2000)). Here, plaintiffs attempted to

establish that certain Appearance Tickets issued to a related entity, Empire Asphalt16 ("Empire")

- who is not a'party to this action - were pan of a scheme by the Town to enact retribution or

punishment against plaintiffs for their activities at the Brookhaven Rail Terminal site. Plaintiffs

16 Drurnm testified that Empire is an asphalt company that is owned by several of the*
partners of Sills Road. (Tr. '75.) ' •
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failed to make such a showing.

As the Town's investigator, Tohill, testified, he was the individual responsible for issuing

the Appearance Tickets to 'Empire and, at the time he did so, was unaware of any connection

between Empire and the plaintiffs. (Tr-*?8-99.) Tohill further testified that the Appearance

Tickets issued to Empire were not iri reprisal for the plaintiffs' activities at the Brookhaveh Rail

•Terminal site; but rather, were issued as a result of complaints of a separate incident received

from a resident who lives in the vicinity of Empire's facility on or about'September 28,2007."
"i

(Tr. 98-101,105, Def. Ex. C.)1 Moreover, the testimony elicited at the evidentiary hearing ' •

established that Empire is located approximately twenty (20) miles away from the Brookhaven

Rail Terminal site. (Tr. 106:) Based oh the testimony and evidence submitted, I find that the
i i

Appearance Tickets Empire received were not issued in bad faith or to purposely harass

plaintiffs as part of a conspiracy, as claimed. As such, plaintiffs have failed to meet their burden

of establishing that an exception to Younger abstention exists here.

Plaintiffs herein request an injunction enjoining the Town from taking actions aimed at

enforcing its'local regulations,- including prosecuting the'Appearancc Tickets issued to plaintiffs.

Such relief is unquestionably'sought in an attempt "to derail the state proceedings" currently

pending? Sendlewski. 734 F. Supp. at 590. Were the court to.grant plaintiffs' requested relief,
f. i

"the result wbuldtbe 'interference' with the state court proceedings - an underlying concern of

17 Tohill testified that the resident informed the Town Attorney's office that she had a '*
complaint against Empire jdn September 28/2007 but did not actually fill out the complaint form
until October 5,2007,'which she then mailed to the Town Attorney's office. (Tr. 101.) The
complainant also wrote'a letter complaining about Empire to her town councilman on August 30,
2007 (Tr. 101:) Tohill "testified that he used all of this-information when" investigating and
issuing Appearance Tickets to Empire, (Tr. 101.)

-17-
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* X

I ' * *

Younger abstention." Id. (citing Davis.'851 F.2d at 77). More specifically, in order to afford the

relief sought by plaintiffs, the entire state court proceeding1 would have to be'enjoincd.; This is

exactly what Ybunee'r abstention seeks to prevent. See Brvant v. Comm'r of Soc. Servs.. 530 F.

Supp. 1175, 1182(S'.D.N.Y. 1982^ fstatirig'that "the sine qua non of abstention under'Younger v.

Harris is the possibility that a findirtg for the'plaintiff would.involve enjoining a state

proceeding1*) (emphasis in original)/ Accordingly, the court-should abstain from interfering with

the state court action currently pending and the plaintiffs' request for preliminary injunctive

relief should be denied.

II. Legal Standard for a Preliminary Injunction ;
r * ' *

Even assuming arpuendo that Younger abstention is hot appropriate here, plaintiffs'

application for a preliminary injunction would still fail. The purpose of a preliminary injunction

is to prevent legal harm and preserve the status quo until final determination of the action. See

Warner Vision Entm't v. Empire of Carolina. Inc.. 101 F.3d 259,261-62 (2d Cir. 1996)..

Generally, in order to prevail on a motion for preliminary injunctive relief, the movant must

show "(a) irreparable harm and (b) either (1) likelihood of success on the merits, or (2) -

sufficiently serious questions going to the merits to make them a fair ground for litigation and a"

balance of hardships tipping decidedly toward the party requesting the preliminary relief."
/ »

Forest Citv Dalv Housing. lnc.'v. Town qf.N. Hempstead. 175 F.3d 144,149 (2d Cir. 1999); • .

Jackson Dairy Inc. v H.P.- Hood & Sons. Tnc. 596 F.2d 70,72 (2d Cir. 1979). However, "where
• i•" i . *

a preliminary injunction-is sought against-goyemmerit action taken in the public interests
* " " * * • **

pursuant to a statutory or regulatory scheme, the less-demanding 'fair ground for litigation*
•* -i1 *' f* f

<•** - "
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'standard is inapplicable, and therefore a 'likelihood of success' must be shown." Forest Citv

Daiv Housing. 175 F.3d at 149 (citing Int'l Dairy Foods Ass'n v. Arhestov. 92 F.3d 67, 70 (2d

Cir. 1996^: see also No-Spray Coalition. Inc. v. Citv of New York. 252 F.3d 148,1-50 (2d Cir.< •+

2001). The movant must carry the burden of persuasion by a clear showing, and the harm must

be imminent or certain, not merely speculative.. See Tom'Dohertv Assoc.. Inc. v. Saban Entm't.

Inc.. 60 F.3d 27, 37 (1995). Moreover, it has long been held that "[w]here there is an adequate

remedy at [aw, such as an award of money damages, injunctions are unavailable except in

extraordinary circumstances." Id. (citing Morales v. Trans World Airlines. Inc. 504 U.S. 374,"

381 (1992V see also Metro. Opera Ass'n.'Inc 'v. Local 100. Hotel Employees & Rest. Employees

lnt'l-Union':.239-F.3d 172,177 (2d Cir. 2*001). . -:

A. Likelihood of Success on the Merits

In order to prevail on their application for a preliminary injunction, plaintiffs must

establish that they are likely to succeed on the merits of their underlying claim - that, pursuant to
i

ICCTA, the Town is preempted from enforcing its local regulations. Plaintiffs have failed to

meet this burden.

State law is preempted by federal law when:

(1) the preemptive intent is 'explicitly stated in [a federal] statute's
language or implicitly.contained in its structure and purpose';
(2) state law 'actually conflicts with federal law'; or (3) 'federal

Jaw so thoroughly occupies a legislative field as to make
- reasonable the inference that Congress left no room for the States

to supplement it.'

Green Mountain R.R. Corp. v. Vermont. 404 F.3d 638,641 (2d Cir. 2005) fquotingCipollone v.

Liggett Group. Inc.. 505 U.S. 504, 5I6'(1992)) (additional quotations and internal quotation

marks omitted) (alteration in original). "The 'ultimate touch-stone1 of preemption analysis is

-19-
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congressional.intent'." Green'Mountain. 404 F.3d at 641 (quoting Medtronic. Inc. v. Lohr. 518

0.8.470,485-86(1996)). ;:,

Where Congress has tiriacted'an express'preemption provision, the scope of the

preemption isf determined by the language of the preemption provision and the surrounding

. .statutory framework. See Medtronic'-SIS U.S. at 486. The statute at issue here, the Interstate

Commerce Commission Termination Act"(VI.CCTA"), 49 U.S.C/§ 10101, ej seg., was enacted by

Congress in 199S and states, that the remedies provided by the ICCTA "with respect to rail

transportation are exclusive and preempt the remedies provided under Federal or State law.'* 49
I . S,

. * U.S.C. §10101. Further, the legislative history indicates that the-principal purpose of the

itXTA was to eliminate the remaining areas where states retained regulatory authority over

railroad facilities and operations.11 SeeH.R. 104T311, 104th Cong., 1 stSess. 82-83(1995),

reprinted in 1995 U.S'.e.C.A.tf.̂ . 807-08.

In general, courts have consistently held that the ICtTA preempts state and-local
j - / - *. -' ,

regulations. See? e.g.. R.R. Ventures, fnc; V. Surface Transp.' Bd.. 299 F.3d'523,562-63*(6th Cir.'
t * ^ * '

2002); Fnbero v. Kansas Citv S/Rv. Co':. 267'F.3d 439 (5th Cir. 2001); Citvof Auburn v. United

18 Specifically, the legislative'history states as follows:

'This provision replaces the railroad portion of former Section 10501.
Conformin'gchanges are made to reflect the direct and complete',
pre-emption of State economic regulation of railroads... The former
disclaimer regarding residual State police powers is eliminated as •

.unnecessary, in view of the Federal policy of occupying the entire field
of economic regulation-of the interstate rail transportation system.
Although States'retairi the police^ powers reserved by the Constitution,
the Federal scheme of economic regulation and deregulation is intended
to "address and encompass all such-regulation and to be completely exclusive.

H.R. 104-31 lf 104th Cong:, I" Sess. 82-83 (1995}. reprinted in 1995 U.S.C.C.A.N. 793, 807-08.
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States. 154 F.3d 1025,1030(9thCir. 1998^:Dakota. Minnesota.&E.R.R. Corp. v. South

Dakota. 236 F. Supp 2d 989,1005:(D.S.D. 2002), afPd-in part & rev'd in part on other grounds.

362 F.3d 512 '(8th Cir. 2004). But see Florida E. Coast Rv. Co. v. City of West Palm Beach. 266

F.3d 1324,1330-1332 (11th Cir. 2001) (holding that the ICCTA did not preempt a municipal

zoning regulation).

In Greert Mountain Railroad Corp; v. Vermont. 404 F.3d 638 (2d Cir. 2005), the Second

Circuit stated as follows: "[T]he plain language of Section 10501 [of the ICCTA] reflects clear

congressional intent to preempt state and local regulation of integral rail facilities." 14 at 645.

However, the Second Circuit also noted that "not all state and localregulations arc preempted

' -[by the [ICCTA]]; local bodies retain certain police powers which protect public health and

safety." Ji at 643 (quoting Green Mountain R.R. Corp. v Vermont. No. 01 -CV-181,2003 U.S.
• • * . »

Dist LEXIS 23774, at * 13 (D. Vt, Dec. 15,2003)) (first alteration, in original). According to the

circuit court, "states and towns may exercise traditional police powers over the development of -

railroad property,"- but only to the extent" that such regulations "protect public health and safety,

are settled and defined, can be obeyed with reasonable certainty, entail no extended or open-

! / • * • ' * ' i *

ended delays, and be approved (or rejected) without the exercise of discretion on subjective

questions." Green Mountain. 404 F.3d at 643. The Circuit noted that "[e]lectrical, plumbing and

fire codes, direct environmental regulations enacted for the protection of the public health and

safety, and oth'er generally applicable, non-discriminatory regulations and permit requirements
i .•

would seem to withstand preemption."19 Id. (citation omitted).

19 The Circuit further stated that it "need not draw a line that divides local regulations
between those that1 arc preempted and those that arc-not, because in this case preemption js clear:
the railroad is restrained from development until a permit is issued " Green'Mountain. 404
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i «• • * * -
Here, plaintiffs assert that they are likely to succeed on the merits of their claim: that the

Brookhaveh Rail Terminal is an ancillary spur, over which the STB has jurisdiction; that neither

STB or Town authorization is required for construction; and that the Town.will be preempted

from enforcing its local regulations. 'Plaintiffs further assert that the STB has already made a

clear assertion of jurisdiction over the Brookhaven Rail Terminal in its October 12,2007

decision. The Town disputes plaintiffs' characterization of the STB's October 12,2007 decision

and argues that the Brookhaven Rail Terminal will be found to be either a line of railroad, over

which the STB has jurisdiction and its authorization for construction is required, or "private

track," over which the SIB has no jurisdiction whatsoever and, to which, state and local

rcgulationstare fully applicable.

A review of the Novcmbcr'-I6,2007 decision of the STB indicates that the STB appears

to have already rejected plaintiffs' argument that the Brookhaven Rail Terminal is an ancillary

spur. As the STB stated in its decision, which rejected plaintiffs' petition for a stay of the
j *

October 12,2007 cease and desist order, plaintiffs "have not shown that there is a strong

likelihood that they will be successful in their petition for reconsideration of the Cease and

Desist Order" on the grounds that the proposed use of the Brookhaven Rail Terminal qualifies as

an ancillary spur: (Suffolk & S. R.R. fJ,C. 2007 WL 3437681. at *3.) The STB further stated as

follows:

The key test to determine whether construction arid use of a track

F.3d rt'643. This is a crucial distinction from the within action.where* as discussed infra at
Section II(B), nothing in the-Appearance Tickets issued by the Town directed the plaintiffs to
cease construction. Accordingly, based on the reasoningpf trie Green Mountain case, it appears
that the issue of preemption here may not be as clear as* plaintiffs would like to persuade the '
court to find. * *
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requires [STB] approval (and an environmental review under NEPA)
is whether the 'purpose and effect of the new trackage is to-extend
substantially the line of a carrier into new territory* not served by the
carrier or already served by another, carrier. Texas & Pac. Rv. v. Gulf.
Etc.. Rv.. 270 U.S. 266,278 (1925). The track cannot reasonably be
viewed as used for. a purpose ancillary to the service that US Rail is
already authorized to provide, as the proposed construction and
operations will be located hundreds of miles from US Rail's
existing operations in Ohio. -

(Id.) Accordingly, it appears that plaintiffs will not prevail on the merits of their underlying

claim that the Brookhaven Rail Terminal is an ancillary spur.

If the Brookhaven Rail Terminal is not found to constitute a spur, which, as stated above,

seems likely, it will be deemed either a line of railroad, which is part of the national rail system

and requires STB approval for construction and operation, or "private" track, which is not part of

the national transportation system and is not subject to the'STB's jurisdiction. CId. at *1 n.l.)

Plaintiffs argue that the STB has clearly asserted its jurisdiction over the Brookhaven Rail

Terminal by its October 12,2007 decision, implying that the facility will be considered a line of

railroad as opposed to private track. However, a review of the October 12,2007 decision

demonstrates that the STB made no such assertion. Rather, the STB stated that if any of the

plaintiffs, or any related entities, are undertaking any construction at the Brookhaven Rail

Terminal site, or anywhere in that vicinity, they arc directed to immediately cease and desist

such activity and "to cither obtain [STB] authorization pursuant to 49 U.S.C. 10901 (a) or a
*m *

[STB] decision ... finding that such activity does not require [STB] approval." (Suffolk & S.

R.R. LLC. 2007 WL 2973596, at *2.) One such exemption from STB authority and approval

would be if the Brookhaven,Rail Terminal is delineated as "private11 track. If the STB makes

such a finding, the Town Would not be preempted in any way from enforcing all of its local

-23-



.*• -• 1 Case 2:07=cv-04584-TCP-ETB Document 23 Filed 07/18/2008 Page 24 of 27

regulations. Moreover,* even if the Brookhaven Rail Terminal is found to constitute a line of

railroad, while the Town would be preempted from enforcing many.of its local regulations, it

would, as stated supra, still retain the authority to enforce its traditional policc.powcrs.

Based on the foregoing, I find that plaintiffs have failed to demonstrate that they are

likely to succeed on the merits of their underlying claim. Accordingly, plaintiffs cannot meet the

standard necessary for the issuance of a preliminary injunction.

B. Irreparable Harm

Plaintiffs, similarly,-cannot establish that, in the absence of a preliminary •'
f *

injunction, they will suffer irreparable harm. Plaintiffs assert that they will suffer irreparable

harm without a preliminary injunction in three ways: (1) by being denied the right to construct

the Brookhaven Rail Terminal, and accordingly, participate in interstate commerce; (2) the

potential of being punished through jail sentences >or monetary fines; and (3) that the money US

Rail has expended in preparation for the Brookhaven Rail Terminal, such as purchasing

locomotives and rail track, will have been for nothing if the Town is allowed to "enforce the

Appearance Tickets-issued to plaintiffs. I find plaintiffs' assertions mcritless.
i T

As a threshold matter, it is black letter law that "irreparable injury means injury for which

a monetary award cannot be adequate compensation." Jackson Dairy. 596 F.2d at 72.

Accordingly, where damages are clearly "economic" in nature, they "do not justify injunctivc

relief." Stand Together'Against Neighborhood .Decay. Inc. v. Bd. of Estimate. 690 F. Supp.

1192, 1999 (E.D.N.Y. 1988). If plaintiffs are foreclosed from constructing the Brookhaven Rail

Terminal, the purchases of locomotives and rail track will constitute purely-economic damages,

for which plaintiffs may be compensated monetarily,-should they choose to pursue an action.
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Accordingly, the money expended by US Rail in preparation for the construction and operation

of the Brookhaveri Rail Terminal cannot constitute irreparable harm for purposes of a

preliminary injunction-application.

As to the potential jail sentences and fines that may accompany the Appearance Tickets,
r

f f

the mere fact that plaintiffs may be subject to criminal prosecution does not establish irreparable

harm. See Feerick v. Sudolnik/816 F. Supp. 879. 884 (S.D.N.Y. 1993) (noting that "the cost;'
* * r

anxiety, and inconvenience of having to'defend against a ... criminal prosecution" does not

constitute irreparable injury). Moreover, plaintiffs will have the opportunity to defcnd-against

the Appearance Tickets in the state court proceeding and the additional opportunity to appeal

any decision rendered against them. "The fact that Plaintiffs] ha[ve] the opportunity for redress

... in state court.. * necessarily defeats PIaintifi[s'] claim that [they] face[] irreparable harm

absent a preliminary injunction." Hart v. Felder. No. 07-CV-5045,2007 U.S. Dist. LEXIS

89915, at *5-6 (E.D.N.Y. Dec. 6, 2007)

With respect to plaintiffs1 claim that it will suffer irreparable harm by being denied the

right to engage in interstate commerce if the Town is not enjoined from issuing and enforcing the

Appearance Tickets, this argument fails as well. Plaintiffs appear to argue that the Town is in

some way preventing them from engaging in construction activities on the Brookhaven Rail

Terminal site and that the Appearance Tickets were issued by the Town in an effort to halt

construction of the Brookhaven Rail Terminal.' However, such an assertion is clearly belied by

the testimony and documentary evidence-introduced at the evidentiary hearing. The testimony
i

elicited from plaintiffs' own witnesses at the evidentiary hearing clearly established that nothing

in the Appearance Tickets instructed the plaintiffs to cease their construction activities. (Tr. 40-
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41, 73-74.) Rather, plaintiffs were directed to cease and desist from perform ing* any further

construction by the STB's October 12,2007 decision, which still remains in effect. (Suffolk &

S. R:R. LLC.-2007 WL 2973596i.at*2.(jssuihg cease and desist orderh Suffolk & S. R.R. LLC.

2007 WL 446696, at *5 (denying'jietitionYb; reconsideration of the October 12,2007 cease and

desist order and stating that "the Cease,and Desist Order will remain in effect"); Tr. 24-25,41 -
* * . "•

42,74.) MoreoVer,.plaintiffs' own witnesses, Hall and Drumm, testified that the DEC tickets

for illegal sand mining, which are hot part of this action,-further cause'd the cessation of.

construction at the site. (Tr. 24-25,41-42,74.) Accordingly, the relief that'plaintiffs seek, even

if granted, will not permit plaintiffs to resume construction of the Brookhaven tfail Terminal. A

decision by the STB lifting the October 12,2007 cease and desist-.order will apparently achieve
* * * *i" * «

the result plaintiffs seek here,-coupled.,with a'favorable resolution of the outstanding DEC

violations.

Based on the foregoing, I find that plaintiffs have failed to establish* that, in the absence

of a preliminary injunction enjoining the Town from enforcing the Appearance Tickets,.or taking

any further action with respect to the;Brookhavcn Rail Terminal site, including issuing new

Appearance Tickets, they will suffer irreparable harm

" . • ;/ ", -RECOMMENDATION »• '
" ' r " • *

For the foregoing reasons, I.rccommend that plaintiffs' motion for a'pfeliminary

injunction be denied.

',
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OBJECTIONS TO THIS REPORT AND RECOMMENDATION •

Any objections to this Report and Recommendation must be filed with the Clerk of the

Court with a copy to the undersigned within ten (10) days of the date of this report. Failure to

file objections within ten (10) days will precludc'further appellate review of the District Court's

order. 2tf U.S.C. § 636(b)(I); Fed;R. Civ. P. 6(a), 6(e), and 72(b); IUE AFL-CKTPension Fund

v. Herrmann: 9 F.3d 1049,1054 (2d Cir. 1993V cert, denied. 513 U.S. 822 (1994); Frank v.

Mnson,968F.2d298(2dCir. 1992). cert, denied. 506 U.S. 1038 f 1992V Small v. Sec'v of

Health and Human Servs..- 892 F.2d 15,16 (2d Chv1989) (per curiam).

SO ORDERED. : .

Dated: Central Tslip, New York
July 18,2008 '

/s/ E. Thomas Bovle
HON. E. THOMAS BOYLE
United States Magistrate Judge
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RAILROAD OPERATING AGREEMENT AN6-Pft
! ' r i

!':.
THIS AGREEMENT is made by and

MIC a New York limited liability, company, .Wh<3
-.Underhill Boulevard Syosset,-New York j her1*-"-*
U S RAIL Cdporatfori, whose address is

i'Toledo, Ohio 43617; hereinafter "LESSEE1^ 'arvp
-

v - - . l •CNl-'.,:*> -I

• • " • • [ .
"* * * V.L

I

^1, '•. * II
.l*.», - I I
'*• .-r" !-l

*¥^ |̂b .-

"' 'X> I^J

' - ;"

f -• '..., ;.. >>

.- ?""
*•

1 .• 1

t; i

1 *• *

"l "

•j

THE PARTIES AGREE A$ FOLLOWS: •

1, LEASEP ASSETS. ,

Lessor, hereby Idases to Lessee; upon,̂ the:
of this Adreem&nl the r̂ al property if"
described on the attached Exhibit #
for ttie^purposej of operating alconpi,..
trahstoad facility. Including but? not: lirni
assets:

(a)

',r '4j * •> *, x - 11"-\-. • ' •
i ** r ' 1. '

""•'*.' 'J 1

• * • • • • . . - v !
j '' ' * Mi «

All tracks,! switches and
connected property, or any other-.
connected with the-runnfpg
customers1 of the Lessee, [and qf),
property uised connected jor .feja
the raitroajd, including aH''buiidings
# 1 to be byiit by the Lessee land
and. satisfaction of Lessor; :

(b) All transferable governmental permits',
approvals and, licenses owned or qs:'
connectioh with the Leased Assets;'

t --»4<U -fit '-*&



•
/.

. • • * . , f t * - V

-

v -;{;••'•
-. • - 'A? ',

/•. -.'I' '.*

••'l/i-T - -
^ i. '• X*

•* -' * K 'r • - " . . ( \
•^;|(7.

" at* "* i^rwi »•\vr'f\ii
-V.>^.(^ ,' '

«'.„- - - . f I *J"i
V *-' '%J ''.i.-̂ .- ->*.-,{>.•

(c) All. rights', r benefits,, arid i privileges
cohriectiori with the Leased Assets
grantor, licensors, lessor or franchjs^
capacity, arising out of or Under qrly
franchise. rFght-of̂ way, license.a
the Leased Assets; ., >'f ,

(dj All leases,; easements, licenses, •
ftterest& in teal property J3wped;'lecf?
or otherwise held by the Lessor Jn
operattonjuie: or ehjoymeijit of th'e
and ! • •

i ! * ' "'
(e) Afl utHfty j service'"cbntratpfs In

opertertjonj use or • enjoyment
(includihg,| wfthauf (ifriitqttoa
crossing aQreements^<ind|pi
and other jjtflify service agreemeniij

JESSEFS RIGHTS.!

I * '
(a) Effective on the date of execution

Lessee will have ail. rights,, :fre§;
interference' or 'hlndrancej
affiliates, ^mpIoyeeSi or any entity-
them, to: | ' ;

 t

Q) , To fully and completely
lawful purpose; ' ' ; !

(11} To operate the'Leasejd
railrodd or other/Î gitinn
the operaflon of-d corinmon .ecttj|i



7ft~* * •* ..

«*.&

:;- ' , :
- '"-'ft ;•

" :-: 1 }' : -
*:- r.! ':•

-J

to receive and demand paym
customers; and '

(Iv)

|b) At any tirrie during .the tefm of - t
enter into Jan agreement with an aftlfipra
that will hdndle thfc actual day-tb^c f̂
Leased Assets as a common carrierfig
however, that LQ$se& shall [remain'
perfonriqnpe of such ,
accordance with thb Lease.

TERM AND RENTAL PAYMENTS.

(a) Term: Subtect to Se<?tidn3(c)
' Agreemfenjt shall be thirty |

22007. Thereafter, this Lease will
additional!periods of ten (10) .
gives-written notice of Its IntentforvftVt*
to the Lessor dt least one [TJ year f "*"*

(b)' Base Rent: Lessee, will!pay-annualre§
one thousand dollars [$1̂ 0(X>) pe
thfs Lease, jfncluding any renewal

(c) Barfy Termfnaffon: Lessor may terfelndW^^
time upon ninety <90I:-days prTOT^^^
Lessee. In JThe event of such termih?ati|!

, promptly dpon receipt of Lessee's jn^^ t̂
Lessee's reasonable'costs joffeiTrit̂ dMMip

* | . - . ' . . . ? • v .i.MSiJi&iJi
of moving lessee's

3. i
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INDUCEMENT TO [LESSEE.

In order to Induce Lessee to enter in to this
to pay lessee upon execution of thfs
Thousand -Doltari ($10.000.00). [lessee
this pdyment byjlessor for services provided
and credited to Lessor fQF engineecfri
services proyid^ In connection \with the
track on the Leased Assets,

OWNERSHIP AND USE.

(a) The Leased Assets shall beĵ e excfusi
.except forjLessee's rights to use' them
operqtions.-under this Lease; • • '

(b) Lessee shajl keep all Lease,d Asse^dt̂ p
clear from! afl Uens and 'en
by Lessor. Lessee shall give liessor
such attachment or other judicial pfp
the Leased Assets.

(c) Lessee shall use the Leased!AssetsJiaMp
manner apd shall comply with all'.fedJ ^
railroads and all other applicable 1
make any; alterations to -the
decrease fhe value of said] Leased'
prior written consent.

(d) Lessee may not sublease any of the
Lessor1 s prior written conserrt.

(e) Notwithstanding anything fp the cbn
Lease, Lessee's use and occupation
shall be solely for the purpose,. and£
necessary,; to provide for the

WM
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the loading and unloading "thereof
requested iby the. Lessor or a custonif
premises and to fulfill its obligations ^
hereof. Lessor retains all rights >tp;b"
occupy the Leased Assets; for its *
Lessee agfee to execute 'and deliver̂
to this Lease or such other
necessary 'or desirable to evidence
respective; rights hereunder to
Leased Assets.

NOT1CE1 I
i

Lessee/ at Us oy/n cost and expense,
preparing and. filing all notices, if ̂ any; with î
that are requirefd by tfife Unltedl States *"-
Boardi. the FederaF Railroad Adminkti
federal government agency of adrriinistr
lurisdlctton over the operation of Jhe Led$eB î
?ts assignee. : i

' 7. REPAIRS AND REPLACEMENTS.

Lessee shall keep the Leased Assets in
Lessee's own bosf and expejnse, *
replacements vyhere necessary: All
immediately become the property of Lessor; '".

INSURANCE. ; , -: ,,
/ i i *\ I

Lessee, at' Lessee's own cost and
Leased Assets against casualty, fire,
amount of $2 million, and obtaiA public
minimum limits of $1 million per person /

,:f"-^4i5f
^J&&3&
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for bodily Injury and $1 miBion .folr prope ..
form ..and witfj the Insurance! comparil
satisfactory to Lessor. All Insurance- policieŝ
Lessee and Lessor as Insured, and copleî tpl
receipts for the; payment of prjemiumrShaî
Lessor. Each liability policy shall {provide thp$|
on behalf of Lessee and Lessor as tHeir-;r||jL
appear. .Each insurance company shall.qpeff
Lessor 30 day'js prior written notice of "*"'"
cancellation of any policy. • I

9, TAXES.

•

Lessor shall pay j*hen dye air taxes i
Leased Assets during the term of-the Leaser
Incanrte taxes* - - ?

Lessee assumes! liability for and jshall Iricfajftl.
losses, damages, claims, silrtts, costs?}
disbursements, including legal e)cp0n$e$,

; any way relating to the use jof the
indemnities contained in this sectkpn s"
the terminating of this Lease if arising^̂

• occurrences during the term of this Lease:

11. INSPECTION, : •
L

Agents of or the Lessor may at _ .7i
premises to Inspject the Leased.Assets anclH
the Leased Ass4ts are being used.

RgPRKENTATrONS AND WARRANTIES OF
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Lessor represent! and warrants the following^
* * •"*"jj*'«

(a)

(b)

\ [!••*'•

4 .

, .
","'• ^"i; -- ̂
- ' . •'".- \ -~>

Status ofLessor- Lsssor B a
company duly organized; vafldly e)ds
standing junder the laws bf thdtVSta,te;1
property > authorized, according
-Agreemeht, and duly adopted
and- carrV out the transactions"'
Lease, j

Authority.! When executed
valid 0nd binding bbligdtjjsn

(c} Absehc&lof
or have rpasonabte grpunjds'fo
assertion againsf Lessor, of ony
would impair Lessor's ability to
Impair Lessee's ability tp use
operate a railroad, - ,

{d} Title to Properties, lessor has
to all of;the Leased Assets, _ _ T - _ _ V _ . .
pledge, ijen, encumbrance, securffy;lp
other thqn the encumbrances set "•*"*
this Leasef. Further, excepf as set
ans no Imperfections: of

•. marketability of tffle-of Lessor̂
Lessor to lease the

(e) Status of Contracts. Lessor - has,
knowledge, complied .with allv;rqf,̂
contracts described in thfs Lease,'if ;
contract̂  and commitments to, whjcfi
the extent non-compliance: wo
adverse^ affect Lessor's performdhq
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(f) Taxes. All persojiaLpropertV taxes
nature assessed, against Lessor an
are fully paid by Lessor when due;
execution of this tease, i

(W

(g) No Tax Deputes. Lessor is rii
. any tax cjuthority oh the

received j any notice, of any dejfefe
IndicattorJ of defidencyjfrorTi'gnjr

, disclosed; to the Lessee to thisI!^-^
forth fn Exhibit #2 to this Lease.

i
(hj Litigation :or Insolvency Proceedings

i . i
(i) Utlgafioiifc There ^ are no '

invesiigotions, or lego|, c
proceedings,-.pending or,L to
knowledge, Ihtedfenep'or

. trgdfrî t Lesspr or felatrhg t<
Leased befor^ ony cojjrf, goye
other! t?odyr jncludlnfl.
admfpistratiV0 fc r̂Um, ahd
'Injunction, decree, orjother stttjfl
court! governmental f
entered against or served S.
aggregate, would i
Lessor's performance of thl?

i• - i
^(H)"' Insolvency Proceedings.

• - proceeding byrcr agblnst
Bankijupicy Code or any o
relief i act, whether state'
appointment of a
assfgriee, or. other similar-
prdp r̂ty. ' ,
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collective bargaining bgreemeril|̂
between Lessor and jlabor\uiMo.rigg
representing any of Lessor's rem^^
does-not now exist anld there ijdif"
informal request to Lessor for coll?
for art employee election
National Labor Relations Board (ft*

' i
Employment' Regulations Complicfl
matejrldl cdmpDqncej with" aO'-i
stated and lofdqt favvs andVreg
employment and'employment! pi
conaitfohs of employment,add?S
and further, (a) there[ are nq:uril _
complaints agqJnst Lessor perrdin^
and no such tfptripiqlnts haye'b^
there! is no labor strike, -.tfepq}!
stoppage actually in progress/(̂ i|
Seller| (c\ no gfevbric& or tirbfv'"'
are pending and no such cfdjrfe
and (d) Lessee will not Incur any
of any kind arising out of
termination of Lessor's
claimj by any of Lessor's
emplbymeni retatlonship with Less -̂k f̂ SL

\ . • .. "tiiî ifiH
Exclusion of 'Employee
acknowledges:
Lesseje- does not assume anyf erj
Lessor whatsoever; and (b)'':'Leaj$i
obligation to provide! employee""
such [benefits, as Lessee shalt-bg
employees (n the exercise of
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(I) gnvlronmehtol Matters. To the best _
there Is noi Hazardous Matefrial In/ oh, Sr&
property ojf the Leased Assets. In a
presently 'pending or threatened^
enforcement actions, fnvestigatfons, \
claims, ctemands, actions, or iff I
environmental laws or regulations pr'c
the presence of Hazardous! MaJ ~'~|V'
Leased Assets. Lessor makes
representations or warranties, but
that neither Party Is requifed to,
satisfied vsfith the environmental repj
conducted by or on'.befialfj party 7nf

Agreemer[t. • For purposes! of
"Hazardous Materfar ihall t
waste or substance (including
and petrbleum- products] which
qpplicabl̂  local state/ or federal
regulation^ . ;

(m) Condition i of Leased Assents.
hereof, the following rep(f

• respect to jthe Leased Assets:

(I)

(fi)

There are not -any knovvh defeGts)
d ĉlospd to Lessee. "5-

'

There| are no known ^
any health, building, or Qther.gQV r̂
undej* the Occupational ,$df "' "v

and/or under the Americans
havirjg jurisdiction over' ft
Assets and/or the. Lessor, ii
violator* of driy federal, state, *
stofufes,, regulations!
environmental regulatory require

10
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(n) No Violation or Breach. The? perforrnai|
not be in violation of any laws, statti* L

state or federal regulations' court or
or ruling, nor is the performance of this
the conditions or restrictions inv e
pursuant to any loan documents,.'
is secured or unsecured other than as sej;
to this Lease, i

; I

(o) Broker's oil Hnder'y Feey. too agerit>
banker, person, or firm acting orhbeh
be entitled to any broker's; or Hi"
commission or similar fee directly or i.
of the Parties in connection with, the Le

(q) Reliance. .Subject to Section 14[c).
foregoing Representations and warrap
the Lessor! with the knowledge ortcff
Lessee isplbclng complete reliance ohLt

REPRESENTATIONS AND WARRANTIES OF 1

Lessee represents and warrant? the folloWin
i

Status of Purchaser. Lessee is an'
organized,! valfdly eating, and in- goSe!
the laws of that State; and, .further/is;
'according;to Its Arffcles or Byiaws'dnd
Resolution; to enter into arid cany
contemplated by this Lease.,

(b) Authority. This Lease when executed;!
and bfndin'g obligation of Lessee. .

u

-•^ -"• '''
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(c) Awarenessiof Lessee.

(I) Lessee has had an
Leased Assets and agrees to!
Is/1 subject to the remaining
provisions of this LeaseJ

(II) Lessee has, either individually c
employees, sufficient j knowtedgep
financial capacity, Lessee
the rherits and risks 6f le
pursuant to this- Lease.

Litigation, j There are no actions;
pending or, to Lessee's "knowledge;
be asserted, against the j Lessee, \b
administrative agency, or other body
Lessee's ability to enter into this
Leased Askets as a railroad as
judgment -order, Wiff* Injunction, ;<J
command! of any court
been entered against or served *uj
this Lease ;and/or the, transactions-
Lease. :

(e) Broker's or Finder's Fees, ita agent1]
banker, person* of firm acting on
be entitled to any broker's!or
commission or similar fee dlrectly '̂of
of the Parties in connection With thS

15. IIABIIITY FOR DAMAGE.i

Lessee shall be responsible for
'. Assets during the term of thi$ lease and <

12
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value of as much of the Leased Assets as
destroyed. Orv recefpf of th
extent of the amount paid, assign to
may have with 'respect to the damag

* [ ' • **

Assets ynder any Insurance. ;

16. BREACH.

,
Upon a failure to pay rent whenjdue or
other condition! of this Lease, oif Lessee
Lessor shall have the right to ten{ninate:thls;C
sixty (60) days j advanced written
breach other than the failure to pay renf
specifying the breach on which; such te
Lessee shall havje adequate. tlme|, bui not
days from the dpte of such notfcp to cure'th
by Lessor. In t(f>e event tWs Lecise is
cure the breach. Lessor shall Have
remedies available to Lessee as tjire

'

17, GENERAL !

(a) Lessee may not assign or
otherwise)! any of Its tights 6r
except tojan affiliate; of Lessee; or wittf:
Lessor. , i

(b) Lessor may not assign this L^ase
other than to financial institutions _.. i(
time, provide financing to 'the Lessor1;!̂
the Leased Assets.

(c) This Lease contains the entire
Parlies, cqnnot be -modified
by Lessor land Lessee, ancl shall

13
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parties and their !?gal repjresentativ
and assigns. * ' '

(d) This Lease can be specifically enforced
. -

(e) The interpretation and enforcement gfif
governed by New York lawj an

(f) This Lease! may be executed in odudfel
J I * S ' *^ • •'-Tf^

counterpart constituting one arid fhe-sa

From the effective date of this Lpase ,
the termination!hereof, Lessee jwill nt>t
written consent'of Lessor, owhNlease, <
provide railroad loperatififl's^n/fces at any
jndu$frfal side trdck or'other railroad fa ''"'
County of Suffolk, N*V Yoric. Le__.
acknowledges the c^mpetftiv^ vafufe;
contained In this Section Id and 'the dqrn$<
to Lessor from Lessee's, fprepch H
agrees that mon|ey damages'would not be
for any such breach by H, and that \n addfffp'
remedies otherwise cvorlaN^ 'to ̂ essorf, I
to equitable relief byway pf specific perfc
otherwise If Lessee breaches or threatens,
agreements contained fn thfe Section 1$.
legal proceedings to enforce .or {protect
Section 18r Lessor shall bfe entitled' i
reasonabfe attorneys' fee$) Incused
Lessee hereby submits fo the Jurisdiction ,f
York State court: located In the City of "
connection with, any legal prccec
enforce Its rights hereunder> Notwlft
herein to the contrdry, Lessee shfcill not. be5

14
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consequential, special, indirect exemplafy^6|fS|
damages other [than actual ddmdges-'iarfsj^^
result of a breach of, Fts oblfgdtlons un'd̂ r thb

This Lease is execute^ on the dates set forth __„
intend it to be effective as of the commencemenf̂ fti
specified in §3(a). i :

I ^ *»J *\ i

! [Signature PagejFollows] ' (^ftK'^iH
! ' - •£?.*-'^")¥j: rff- fr'-r' *v«
; i •V'.tfXs• • '^-'' "•"iflc^

15
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-iTHIS LEASE HAS BEEN EXECUTED BY THE
JBELOW INDICATED DATES AFTER THEIR R^ESPECTlVESl

Sffls Road Realty, IlCl Lessor

>i
i'}

.U S RAIL Corporation, llessee

i t
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THIS LEASE HASBEEN EXECUTED BY THE PARfTIEsM
BELOW INDICATED DATES AFTER THEIR RESPECTIVE*

i
i

Sills Rood Realty, LLC, Lesser >

• HP-~iij.i».
• : . I•.•*."•• T :v .- i ^ i
• -; •. vl K , U S RAIL Corporation; Lessee

•-i. ' i

teZercf*



EXHIBfT j
Leased Assets

Vtawnf Ipad-SilU (Nwd
laceffon d & foprtsi

««-3.T, 1UWf 37.002, luqudRftttf|j£
TDM*dO,H.n.33, A351 i|.J- yife*2
)wa.lF<i . -. r-^S
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EXHIBH2
Qualifications to'Lessee'

Section 12 (d),. Encumbrances on the Lfeas
••Assets are subject to a first mortgage Hen,
'principal amount of $15,300,000, In favolr of

ii i
•Section 12 (g).. Tax disputes. Lessee ha^ asserted a
.the real property tax assessment on the

Section 12 (n). Compliance wffih other agreemeritfcj»
delivery of the Agreement requires the; consent of^pff
Inc. : ' *""'""

. .< j-..'- i.

. ; % fv/**-**
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EXCAVATION AGREEMENT
i

AGREEMENT entered Into a* of UK 7ft day ef Amu, 2007. among ADJO ...
New York copontiofi, having in principal place of buanetfjat 207 KnidteAockcr^
Yoik 11716 (henianfter referred to u Tontncfor"), U S RAIL, CORPORA'
lawfnffitaptincft>lplaororbniiBCCiit7BWW.O^
w u "U S Rail11) and SILLS ROAD REALTY LLC, a Now Ywfclimited "-*
principal place of buwea at 485 Undeihfil Boulevard, Syota. New Yd*
u'Owner"). !

WHEREAS, Owner baa acquired tend in the Town of BrooWwvefl, Suflbtit
man ftitty b Eddbil A hereto (the -Subject PrapanieO «d hu teased & ^

WHEREAS, U S Rail hai contracted with Contnctor ftr the fenpfOvemenTof
Inetalbtloncf«h» Rafl Tmnbal;

WHEREAS, fn-ordcr to ftcDftrte Ac bnprovflucflt ofthe Street
Tambiali the partxi ocaue to enter uto an agnenKot uder
oocftvanon and iw ptepatfencei of the Sutjcct Pnperfleci i

NOW THEREFORE, (brand bi eomidwatjon of ifce mmul
parties agreed get forth herein. j

I. APPOINMENT; EXCAVATION PLAN. j

U S Rafl atnes to nttia Cootector, on the bnm andeoadkioniaetlbRbiiitbJa1

on. and BBOW toe Subject Pvopntke and to noon aO mttcriili, and
nvtariils ( eoflectiwely, *^anlt Run"X tmm the Subject,Pnpbtia.
cunluiiu its openoQav on ibo «nbject Pnocnac during toe! Tern*
hcrcuodoi fa ffornrfimr* with Ae •xcavan'on and atte BfepantiaD phn^m
TSxcavatiofl Plan"). For all excavate and Ac prepuabon wort neftund«r.|
rapftver. fromtha praeacda of Ae aale of Bank Run, ftegnJur of (!)$'<
thereof for overhead* ten percent (IM*) dmeof ftr pnfit am I

Allowtne0; pcovidod. i OuU, with mped to Cortnctgrt Corir diH * « S l

2596 AHowanoe ihaU be lea percent (IOK).

100>mWCTDR5EXCl^SJVEWGHTS;U$RAIL^W5SERVEDW^OWrS;

Ooelnctor dad) have the «ctadve rbjbi to enter ootbeSubjtol'roptrtfMata^^jt!

to fualf tt» right to go on and me the Subjccc Propotiei, for any '
interfefcnee witb the operation* of Contractor. Howmr. neilfaer US RtH a . _
Run ftonr On Subject Propertki except for we in ooinciuetinf theRaJITannina):^
grant, lease, or Borne, any figbia u remove Bank Run Am Oe SobjoctPropertiai;
CfMtndor.

3. TERM AND TERMINATION.

(a) Tom. The term of thii Agfeemcni abalf be dMimid to buy cu»»iiuicnljy"o£

Agrcenvnt nay be taiminated prior to the and of the Tarn in acoordmoa witfftt
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t'' (b) Termination by US Rail or Owner. Either US Rail or Owner may terminate uW'A'g
(60) diys notice to Contractor. I

(e) Termination by Any Party. This Agreement may be terminsled by any
occurrence ofiny of the following events;

•f- '-

Vi

I i

•.I

. f-

renceornnyofihe following events: ' . .;v* - A f e ' : - .
" 2S*"-'/-'^ V«Sj§®w!t£ V s '*• '"•'" ''S

(OMIw* by any other party to make aiypayaieni due iMmri -'^S* <-'A
ndemandtbeitfbn '.-, '' '^*$ftXmt&* V ,"-•- ' A

(ii) breach by any other party of any of the other material terms or condhknr
which il 001 cured within ninety (90) days after receipt of written iwtifkttioir''̂ ***'*
that the ninety-day cure period shall be extended to vccountj Ibr any
i mpcmiWe w myractaeal by seasonBl or weather coodftfons;

(ill) depletion of Bank Ratfiescrves on the Staged Properties;

(hr) «*y of an "Order for Relief1 nammf any other party u
Stales Cede or upon thv entry of n decree or order by t court hi vfr
soy petition filed or attioo rvspactmg such psity directly involved in" '• reo" __,
crediton cornpadHoB, rewrjintmeflt, liquidation, diootakm, bankruptcy or snwhif-i
presont or ftftnw staBato. hw or regulation, whether or not resulting in the tp^,
SquMator, ungnoa, trustee, eustodnu, or otto liir^ offic^ and the continuid^«iriu/^i
order is lusbwed and in efleot torn period of ninety (901 coniecunve days; or *^ v-"- \̂. "\ ^,

I * ^*t )l j
• , ... .'*

(>i) making by" any other party ofan assignment lor the benefit of creditors. °£
fa wrftmg of its Inabilfty to pay ft

party in ftntheraneo of any such action

4. PRICING; PAYMENT; QUANTITIES.
i j

(•). For aO Bank Ron, Contnetor agnea to pay. or provide payment, to- Qwajcr,
(J6.000.000) (mo "Buo PaymeuT) plus (ii) fifty percent (J0%) of the «pwi "
any. of all Rsvemtas (u hereinnfter definsd) over Connictor'a Expenses (a>ben>
Payment ahaD bo paid in installments as set forth in Exhibit B hereto. Tto^Ezcvf^P;
wjtMnsbny (SO) days following dwendof iheTenooreatitir termloatioaof th'i A|fc^. ^ ,^_
Bank Run extracted front d» Subject Propertiet shall be detcnpined usmrQwher*! icaJes'lostaJ
Subject Properties.

(b) For (bo pupates oT this Agreement. (() "Revenues*' stiUinwtnefiau'reveaMe|
'1"

PnptttlBt and <B) "Comndor^ fcipeittes1

oWigirioM umfar tfnt AgreonemTCosn11). u •ItevwotflqudtonwNy jffe
(he Hue Payment actually paid » Owner. Owner stall have (he ''
Comndor*! boob and records to confirm any drtniuaifon'

)wner agreea to allow Contactor to remove an indetermlntie^imtity of Baak It'
Piopeities, with no annual or cumulative maximum qutntities. United only by tlte^
ExMvatkmPhtt and the Depletion of Bank Run Riejves on the Sub^ " ""

S. OPERATIONS; ROADS; MACHINERY AND EQUIPMENT.

(a) Contractor agrees to perform all hbor and jwvidc all equfprneni 'ne
extraction, pncefshig. huding. and hauling of Bank Run and to otherwiseL

this Agreement. i

2.
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(b> Contractor and U S Rail will cowult, confer, and cooperate in planning
Properties and establishing stockpile or processing ateas, and arranging b.niih
•och purposes.

(c) In order to obtain access to the Subject Properties, and to carry on he opefarienfQ
the right to make use of and. if Contracttr so depre*, inswove sfl msiJwiyi
Properties, and shall haw the right to build such additional foadp u my be
processing, stockpiling and removal of Bank Run and to oiherwise perftnn
Agreement. In mshitalnrng, improving, or building such roads, Contractor nay
from the Subject Properties. Contractor shall not be required to pay for such
not hi use by Contractor shall be left m s oonditkm at least as good as exStod
under this Agreement, Contractor shall consult end confer with US Rail JU.ID
rtsndsrds of new roads thttmiy betequired, but U S RiilsU^«t unreasonably
such new rasd. Contractor and U S RaO shsO negotiats la good Win to shcre.t}»
mtutfenance of any sucb roads thai will be used to a slgniflcant extent by'U S tStA.

roadi ii cftber raiy require, et (he cost of Ae party so reojuiring; provided t&attac

(d) Oomiaeior shell have the right lo place on the Subject PJopertlei
pioeoBiinge^uJpmMi^ tool ibeds, and oilier stm^^
the All right lo remove all the macUneiy, equipment and structure *fthin WhunifrX-
•fler urminstioa ofthis Agreement '*•

6. PERMITS; TAXES; INSURANCE
; *,1* *

(•) U S Rail and Contactor thall coupciBle, oonnih and confer to phri openrioni^n,
exutfaig permta'and Heenars and to oboife new pemits and licensee aa need
owner, shall provide any and all approval* and signatures that are necnuuy to
peraiittBfldbce»«.

,fbrpa^ ., ,.
aesvadoa orafmilarteMa renting to the Subject Prop«rtI*f.O^ner'shill bo respottifble'iftnrjli
•nd fiHng an reportx and returns tor property taxes relitfof to the Subject Prdpettiei

(c) Cmtncter oHall be responsible for any taws on aay rauhmery

(d) CoatiaeMr «MI msfaxaiii an ftll force and effect
Buuianoe with repotibje earners insuring U S Rail, Owner and Contractor.**:
against UablUry so third parties arising front Contrtctar's openttptui on Ao Subject
with indusby standardK for sirojlar opeiations. Prlot to entry OB the Subject We
provide U S Rail tnd Owner with ceraffcatei eviosncpigdiefasiBaacenqiiiredby

7. RECLAMATION

OB conclusion of opcntkais of say dgnEflcsnt portion of the Sub/sot Properties and'
Agreement^ Coanaetcr shall perrbrm at its cost say redahMJori work reoirfred ~
Isw or under the applicable pemufs, and remove Owtrscfortmschiiwry,

8. COMPUANCE WITH LAW

Escb parry agrees to comply with all applicable tews, statutes,
regulations applicable to the subject ratter of thb Agreement. U S Rail and OwBfc££
inspect OK Subject Properties, snd to require Ooirfnsctor to perform such tests
CoDtndor'semnpNsiice with its oblhjstlons under tfus Section. '

aaynacnhiery.eqiiipineiil.orsi^bm -,
i .'*.>-"+<:Sv?§i$j$x&,J ' -'

Bflect el HI 'time* during the leW^diui^^^l^fJ '̂ \•i —. '* — ^:/T_Ji*.tjn^J^«^v*5?rtcBSE*&3LpEEsSi;i . _ *
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9. INDEMNITY

(a)Contrtctor will bold U S R«3 and Owner htmfau ftomall cWrmthtt'imytrii^piy^
of the Sutjecs Properties tnd opentioni conducted thereon byjlt. its ei ' '' ' **""''*-x" ' '̂ "'
shall indemnify and defend U 5 Rail and Owner againt any suit, dif
•riling out of die bnacb of iKi Agreement by Contactor or mo negltgefie*
Contrictor in (be enetcise of any of its rights punuant to lUsj Agieemaiii. DOJ oo|y?fe^S
Rail or Owner* as the case my be, is not a eontributrag causeito the events giving L'-^-
demand or JudgroenL '

(ft) Owner and US Rail, seventh/ and not Jointly, wfD hold Cbtdnotor hiimless fbj$\\
arise out of Owner's or US Rail*e ownsnUp or we of the Subject Properties ^ -*-'
d^atdCoaat^w^t^w^t^dtir^^u^wiaa^aia^vi^m
AgreetnentbyOwTMrorU5IUHLuthecaieiMybeTor^negKgettce
U S Rail, but only to the mem thn Contractor fe not a oontribtflns CUB to the
suiX chbn, demand or judgment. '

(c) The of the parties under tfaii Section shill survive me

la FORCE MAJEURB

No party dvN be Hable for ftOure to perlbrm any oflti obllgrim under^bV Ajrtjnnea,'
obligctiaa lor (he payment of money, during my period in wfrfcb perfbnmnce j'" •-- '̂J-'"i

beyond sucb pm/i conttol, which am am cefled *ftwe nnjeure11.
A^eemeat, "feroe majemT welode*. but b not HnAed to, aw of Ood,
eneriy or power, writei, insurrection or mob' vJotawe, icauimnenbi or
wh icb a party cannot leaeonebly comply, and otter caues of Anritonatui* fatin
• ptrty. The party whow perftnnance fs pnnciried will I notify the,

ooBtmethg ptrdet aad ool at an egent for or enployM of any'other nirty.-irfcTttcb
_ta_4_ A ^m * ^a«i.__ •_ 4 .—.— • K* . _ • • • • ^mi *m ^~*tjcsponilbio fer the acts oT lie agenti and oivpfoyMi. No party aaaUhivaany

ereate any oUfaahoo. oprese or fmpHed, on behalfoTany

AD notfeek, repoHi, andconieme raquhed oriKnnfttedtobegtoinderthff AttveBUt^be;
and deemed given when hind delivered or by documented ovcrnjste delivery Kn4^A«^i
lete^ or cHherctectrcroVtiBflfmfttkJii service pro^^
next burineti dey by finl cbu mail, return receipt lOdjmtod, to the party to »l»ir.
lUaddicnissetJbith toinefintoirigrBphofthitApwftwiiortonich'ofliertdi
d^iigiiitttbynoiieeuiulerduiSecoioB. ,

j
13. GENERAL

(i) Governing Uw. TKi Agreonent chill be governed by aad ewatnied h aeiordaaee
State ofNew Vork. wnbout reavd. to Ib prine^ilcs of conflict! oflawf.

(b) Entire Agreement. Th« Agmnenl, behidtng iH exhibits hereto, eeudtijfee .itc,wi
piitice with respect to the subject matter hereof and mpeneder i
writing.
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(e) SevenKlrty. Whenever possible, each provirion of ihii Agreement dull be i „
•i to be effective and vilid under applicable bw. The detcnniiulioo by tAy-cocnt!0rcttf
thai one or mote oflbe wction or provident of Uui Agreement era unenfffreabljc
Aircemem, and the decision of such court dull be given effect so is'to. li.mil ib'
section* or pravmonf, of (hi* Agreement which
determination ha< a material impact spon die eoonnnie
u mice appropriate modlfieatiom ID this Agnemenl

(d) Heading; CoMtnietion. Section heading* contained IB tin Agreement r
only «od «bn not b «y way aflect the meaning or interpretation of this Agfeemev.-

be^

"8^i--
(e) CtHinterpartB. This Agreement may be executed rimufumotnly b one or more'coim^ii
by meanf of lefefiued fjgnatum paget, each of which dull be deemed an oHgfee|, tyxktif-"*

«P^ îte^^^W£;̂ ;n>

V-' .-'̂ i^S?^
•> ̂ AiBi^JMBdtt&ii v I-'

ijs: '&?•£&' .iff* l.jn~ ' •

' ••''-•4j
:;/&•>

•*i. . .*!1 •;• *3

.-$•$
•^.'C'

THIS AGREEMENT has been executed by the duly amhonad
date first herehnbove act fisitji.

ADJO Contacting Corp.

Tftte Pmldmt

USRflOCoipoiBtioa

By:
Name: Gabriel D. Hall
Title: President

reprcsentitiv^!Dftii£|nr^r«
- "rfi • *2~*s -"3
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Exhibit A
Description at Subjea Properties

AiMuer'j PartftNwnbvr
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ExhfUtB '
P«ymeof ofBue Payments

Base Payment! dull be paymW* an (he first day of the months and hi the reapecti
below:

September. 2007
October, W07
November, 3007
Deeenber,2007
J«uuy,200>
Febnwy,2008
Much, 2008
April, 2008
For the t matin thereafter

S2JMDO
$350.000
$350000
$200.000
QOOQOO
$200,000
1200,000 ;
1350,000
$48t̂ 00 each month
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CONTRACTING CORP.
WATER, DRAINAGE, SANITARY SYSTEMS
£oV. Knickerbocker Avanua,

tayen Rail Terminal
•fecWty !
>tope^mthefo(tOi^neeeop«ofworkcttheebovereierancedprol*ot

^tnUkig wortc for 1,007,712 square feet

i |K«nMilhtarterawttch
'' .-(F.it _ _ _• . _._ _.

WBHEUBYIUBMir

Totel

1 $ 600.000 $ 800.000
.17 $ 45,000 | 785.000

11.000 $ 120 11,920.000
1 $ 100,000 $ 100.000
1 $ 600.000 » 600,000

•1 9 350.000 $ 360.000

1 $1,000,000
$160400
$400000
$100,000

trfKamiMCi^^



i JuB^w^aiVf tt* •••••••• Up««"M HMplM

I „

CONTRACTING CORP.
,. $AT£R, DRAINAGE. SANITARY SYSTEMS

'•" -207KhfckerbockarAvenua.Bohemia,NY 11716

DonOdgTey

proposal
.-.. . -t.

BID TO: -

ADDRESS

*•i' i

WB HgtBBT StJBUlT •POCffilCHlOM AMD ES7TMATSB FOR,.'"

-/-U v'Rv-UflHUno w/90 foot pota», eoncnrte bases, high Intensity fixture*
i i, i i

>rMtrni«d' NToinbran* Building with Concrete Foundation

. . • t" •••••-'•'*?'"•' *;" **
iU^
onto. AIA contract or sulxxmCrKtagMmaiti^ !y-

~

•pirtlrai8H.fcrftiMiit Ji,v-. -tJaUKBJK-

- .;' » ', • tf/ERyBjHOr-trt.1;. ^ -<•**_i. t^v -•' ffayyj-.^-yjg ^ i

*• /
^- * -
*£' + '^-«v.J . a

V? <S
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4MD CONTRACTING CORP.
wJjteR. DRAINAGE. SANITARY SYSTEMS
2oV Knfctartaocker Avanua. Bohemia, NY 11716

' * ' '

-. v<
Tnu-ptx^oai; m iti entirety, chill be ihc bam of our lyreenientandshilJbeniideattmtegralpirtorainl^f^c....,..

, AlAccotr«ct or ttbeofltractagreeinefll tod rial! UlcepfecedenccahoaM ih&.bSjfeit&tfyj

• v 7-r-.* * i EXCLU8IOMU8T:

- t

:>-M :

pa:l• *• j* i% •1 •''2^.;.'{•' '!'••' • \
'"."^""•{•^- i -:)•!-TJ£ ir;

-Engheertng, line, grade, or state out '
' • Bonds* fecSj permits
-SkWou^demoNUon 8k removal of concrete sutxoad, If any

t - Sods engineer a testing
'- Removal A dumping of buried debris, rubble, hazantousmrterW, contamlnatBd
.-Asbestos abatement
- Unsuitable enzvatfon* befow plan grade and control fll aYbadtfU of the same

*-.J"

,' ' I" I

-Removal of
-Offset; aheaUhg/ snortng, bredng, and/or underpinning or excavation for same ' „',

^UWtyW»cfcrwce/uantydlso»ne^
- Dewaterlng a pumping of any kind
»WntorCondWow ;
- Conflicts IbrmMmumsepanrionb*̂  ' .
-CMfronpIpe - '• *

-;*{*( •. l Any ReneMta of brfdfnfe all piping tenrt̂ ^

\ *•** 7BecWo^dlso3i»ettsBotherUtB^dtoJnnects

..^•<;•\ IV-
^>

"• SKetobepfasormfcius 6" to rough grade prior to the ojmnencementofwork
T Temporary fencing, barricades, lights, etc. | :

* APZ ftiea» iKOliBCllon, hsubdlon, heat tndn̂

! V

;.T Moo biological testing and tab analysis of water systems
-Tap fees/Kettr fee*
T Water Meter or RPZ asseniWy
7 THM pmactfon and rBitoraUoii
* Ac Butts on MBar, CAD or Microfilm, stamped by a LSpE

vlfHembnotltstedonpropoMloroxduded. then ft ts excluded
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

For the Defendant

Court Reporter:

- if

,US Courthouse., /'
,'Central Is-lr

December 5;
2:50 p.m.

MARK A. CUTHBERTSON,:
434 New York Avenue
Huntington, New York' ••-;..

Dominick M. Tursi, .CM,, CSR

DomTursi@emai1.com

SILLS ROAD'REALTY, LLC,
US RAIL CORPORATION, et al.,

Plaintiff,

-against- :

THE TOWN OF BROOKHAVEN,

Defendant. :

X

TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE E. THOMAS BOYLE
UNITED STATES MAGISTRATE JUDGE

APPEARANCES:

For the Plaintiff: -FARRELL FRITZ PC. '.
1320 Rex Corp Plaza
Uniondalej New York
BY: CHARLOTTE A.' BIBLOW

Proceedings recorded.bysmechanical
Transcript produced by computer



.2

•1 -.' {C?l to Order of the Court. Appearances stated

2 as indicated above.)

3 • [ THE COURT1 I set this down for an evidentiary

^hearing today, and I assume both sides are ready to

* proceed.

6 . i Before we proceed with the hearing, if someone*

7 could|brlng me up to date. I'm familiar with the

8 background on this case, and the assigned district judge I

9 believe was under the impression when you last appeared

10 before him that this request had been resolved and

11 settle?.

12 i. MS BI3LOW: I will give you an update, your "

13 Honor. We thought so, too.

14 • : THE COURT- I have no objection if you want to

15 , remain seated v_

16 ! If you want to use the podium you arc more than

17 welcdme to do it. Make sure the lights are on. There

trW*--

shouid'be a nttle green light at the base

19
20
21

., Thank you

I MS. BIBLOW. Can you hear me now'

j Your Honor, when we were last before Judge

22 ' Pialt,} which was o'n November 2 wh'en we fifed the order to

23-' show!cause, what we were seeking was a temporary

24 ' restraining order and a preliminary injunction.

|, What the parties had said at that hearing was -

1" prosecution of thdslf matters wh^ejifo^ f̂refo'teitne;

2 what Is it, the *-J'---' ~':^"' *•£?-»»-£***;£••-*«

3 j' MS.

' 4 have not gotten any final-comrnit;

5 writing saying that they wduld'V

6 -I THE'cbURT-^Whaftre'
I . * . . " • - , ' - •* ' ~*-Jpirpt

7 fact, as you see"them?/ £-- '.'_,'*5£

- 8 MS. BIBL*Orw?'Quit£frah'k'(yj
« ," « . *1- * ' *sv**we9 know that there arc any d

10 ' We are Infroht o_

11 concedes that. - In the-joint exl
* " - 4 t̂* -J t

12 you Is the proceedings'aruithe

13 of; from the STB. - ' ' - 'v '

„. „•.
s.'or ' -; \-

idr* I don't

* '
air *•* ''. ' • "••"ente'd to; - >. -j
?^' i''*» . i "--i-r.eMn front* " i*'.-

14 One

£get'

1 and these concerned, related to a transloadmg facility

2 being built m Brookhaven town.

3 ' What the town had said at this hearing wjs that

4 they would agree during the Interim phase, while we tried

5 to work out a schedule for the briefings, was they

6 wouldn't Issue my more tickets and wouldn't pursue the

7 other tickets on the record.

8 ' V|| The judge also indicated that he didn't want any

9 of the activity to proceed as well, although rl wasn't

. 10 culrnJnated In a final written order

11 "The matters were supposed to agree to a

12 .scheduling order.

13 '' .: J I' Mr. Cuthbertson went back to his client, we had

14 - wort-Jed OUL some proposed language on the temporary

'151. restraining order, and he could not get the town to agree.

16' So*w£ wrote to the court saying that WG needed the court
:" 17*.to m &reede, to set a briefing schedule and to Issue the

.'* 18 ..TRO because there are two sets of tickets of concern.
1 One set of appearance tickets are returnable

nexrweek, which Is why we brought the application at the

15 Qctgber 12, specifically,'says thq£rf||

16 jurisdiction over ttits faality^and?"

17 approval from the STB as a'ncwV

" show that we are an exempt: sp^^W^Uiav^ l̂]eyc were an

Bjt In clthej;srtuaHon,\yuî jp^̂ bJ£ause^ v 'v*. -'

there Is exclusive anSp r̂̂ mpfiJe^J^^^^g^Me^stjB/;' ^

the town has Issued a,s^es^6 t̂«î n^geaLw"ith'i-̂  J: V,.'

site plan preparahori'artdWn -̂̂ KeS^W l̂fen^^T', -'s";'
• x>"*-»-^x- ^K£#^W^E^C%U>-^^V

preempted fromyolng\that.HjhapisjtnsJssu f̂lm"res^cti>t̂

u>; the TRO. \ -' v/> i f::.";j&^^^^^-v^S ?^>>

i •*
-;ii
•iM
••.*'

'+&i:«y

f ^begiri'ning.of November. And there Is a second set of

2 -tickets; that are reju/nable in.December 27.

23 = '"j So that Is, you know, a thumbnail sketch of

24 - where wera.

2*5 i_ "HECOUR": Tne -.yun -afjses to nc'J off on s
;i,^3/:coso: 53 7^

THE COURrr;

; MS. BIBLOW:

factual disputed'

are as they arc. They TssUed tlckc
• ij- * 1 1 * ' ^"t

were already In front of the STB;

asserted jurisdiction, and thesetlcl

» • • % > * ! * •
14 triere was a se't of-tlckefe'ttTa

15 td a facility-that'is rip'tjajplainhF
* »* ' f

 mtf^ ^"* *t3»T Ĵ»^*5i •

16 They were Issued atcdupla.of-T
i * * * - I'aXV*" TS^^'ii1^

. They werejssue>'d;b>'y t̂£jj

' 'were issued for lack'of site plan

occupancy, and fofinoise'fttf t ~

preexisting* n'oncbnforfmiingJQse^aji

approval. ,
*• v?Vf-£^ -S^i eef iVirt la h n n cJ™!



1 5-30 [
2 j So to the extent chat they dispute In is that

• f s
3 fac hty Is somencw "elated here, we believe it is and \\e

j) believe that that is a violation of what they said they

'-wereri't going to do In front of Judge Platt.

6

•7

8

9
10

11

12

13

they

THE COURT. Emp-re isn't before this court, are

.. MS BIBLOW- Empire is net before this court,

but th'ose tckets are
- 1

- - | THE COURT That is the entity that was served

with Chose tickets?

! * MS. 3IBLCW That's CDrnect.

' 'THE COURT- What dees the town have to say'

' 14" Whatfts. disputed here and why aren't you agreeing to let

15

16

17

18

19*

20

21

22

23

24*

the federal surface ~ what is the name of that board? •, •

| MP CUTHBERTSON.,Surface Transportation Board,

your honor

j THE COURT The Surface Transportation Board

•Thank you very much.

Why aren't you agreeing to let the Surface;

TranSportat'on Board decide whether or not it has

exclusive jurisdiction?

.MR. CUTHBERTSON: We are and have been actively

litigating in front of (.hat board.

; We had proposed a settlement with plaintiffs

I 7
1 * that would have involved us not issuing more appearance

2 tickets during the pendency of the STB proceeding; that we

3. woulLnut prosecute the tickets that are currently

4 outstanding during die pendency of the ST proceeding.

5 ' ! The plaintiffs wanted anoiher prong of the

6 ' settlement that said we won't do anything else that would •

7. "interfere with tfieir construction at the site.

*! We arc currently litlgabng before the Surface8.

'9 Transporta: on Board The town has niade two filings

10' befoje the Surface Transportation Board one to oppose a

11 ' motion for a stay that they made to the Surface

12" •Transportation Board

13> " " | That mot'ori, tne petition for a stay before Ihe

, 14* Surface Transportation Board, was den-ed, so they have

15: 'iriedjto show irreparable harm and a chance of success on

-16 - the rhcnts on this spur argument that Ms. Biblow alluded-

. 17+ to/ ajnd trie STB said no, we don't think that argument has

the client with that offer

third part of t, a

8 we wouldn't ta«e ary fongj aoboj

9 with constructor.

We are not-willing to do

11 believe that

12 they have'stated to"-you,.y6ur ifoij resjjfecbtp^trie •* .•

STB jurisdiction.

The STB, whjen It den|«stf't!nj
- . x.' s J: e 1 £ *J?-jy,£& a.*- "-*•••e three •-.-.. •

JJ **"' - " * ' - , .

mr* . . •* ' »7 ;K *-*•.*•*••,*?15 > particular case, issued a'degston sa

16 possibilities here in' terms of; a legs *

17 spjur theory thdt they

18 has jurisdiction

One Is

the STB has jurisdiction and jti

The third feL that this"*

ment, nor do we think that there is irreparable harn.

' THE COURT What is the town's .nterest in

7

8

9
10

11

12

13

14
15

settlement,

said we are

interfere with

what was problematic;

i THE COURT- -Ljtt .̂ n^^ l̂̂ p9rjsv îue(>^ :

• . ' " » * »**".^?*"jPibsSJlSie^** ' • " »"": H .

°nthat-K,BIBLo,fl||̂ ^^^^i;"-
16. tHe TRO relate that we'didhtwaW5

^ 1-** fiW ?^ "it1J. .^f^vS
** '» T1- i.V"S

17 anything ~

- i *

^-.prosecuting these cases when do they come up on the 12th?

•^ MS. BIBLOW: The first batch are on December 13

vThe second oaten 'S December 27

• i- THE COUR"- Why don't you wait to do that?

'j MR CUTHBERTSON: I was Previously w'lling to

25 "recommend to tne client, and did raconmera to :ne cuent,
3 cf ^2 snee'ts =325 5 *i

18

19

20

21

22

23.

24

25
9:'

THE COURT:',

court on this
1 • ' M-s-
' THE' COUR '̂f'eijdme^

have your application.fefo .̂me'

MS BIBLOW.ViSt" **

cajse, on page 2, It fs

1 -" .*=T ^^ioiiTii/zocs-12.53 ^ =:r
" . * "•"*•" ~_S.^E"S? *• "~ *
jB^t ĵ -^ S^yft-jJBf̂ ĵ̂ iJg jrtrr^. r- j** | - t ^itj .
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THE COURT- "page 2, No. 3

MS BIBLOW Yes

THE COURT I'm 'oci'irg etan affidav-t The

, MS BIBLOW No ic ,5 the actual order to show
i *

6 cause, your Honor It has it in here And it is also in

• 7 ' our papers but it is laid out there.

8 " I THE COURT: Do you want to read what that says9

9 . : MS BIBLOW: Would you like rie lo ̂ ad it?

10 i THE COURT. Yes.

11 , MS BIBLOW The third prong says prel rrinarlly

12 enjoining the defendant From taking any other action to

13. interfere with or obstruct plaintiffs construction or

•14 operation* of the Brookhaven Rail Terminal That vras the

' 15 third prong ive were looking for But I would like to make

one comment --

i THE COURT. How can you possibly make that

16
17
18-

•19
20 '
21
22
23
24 -

application?- r.. i MS BIBLOW Because we are in front of the S FB.

And if the STB allows us to continue to grade but they

believe that we are a spur, we don't want the town *

stopping us

- • - THE COURT: Call your fust witness

MS BTBLOW Sure

THE COURT- I'm wry familiar with this As you

II
probably know, if you did your research, I did this

evId'JsnLiary hearing in the Coastal wse that went up to

the circuit Is before the STB now.

; MS. BIBLOW. We are very aware of mat. If I

just may comment on one thing, your Honor

' Wlidt Mr Cuthbertson said to me when he came

' back|fs what the town was willing to do and what Uiey were
notwilt-rg to do.

I What we were willing to do was that they were

' 1

2

3
4

5
6
7

8

9

10

11

12
13

14

15 locking for this cour^ Eo do. is'taTte]

16 are in frcnt of the STB, arvf w>iat&

17 do«
18 !
19 !

i
20

21

22
23

24

25'

r
^<

the appropriate agency to; say whattjl
i < . -1. , r • rt- Tĵ ^Rv

whether you need authority"pr'whegffe'i
''.•"fesrifv

EftemJ*'"- i~- '•i . / ."•S»«3r«fl.-"¥f"v5W/-5 < ,'^ ^,,
And with respect to what̂ a^vityfellsiwei are ^ • '- • ''

* +- . i k ^Tffife-'̂ Gaerflp1. --. - f•_ t*j i : _ _ _ — f- *-• **.m "̂-*P- »TJ* * TTJ •> • ^np^» £ • . *

1 respect to construction^, j ,*

. We are
s£j£c&di&-.

™ ;'',:, tTOSSSI"̂ *: v -'-
% not cohstructirig,:ibu£;if,t6e.STB'tells us .'
' - _ • . '. /wM&l&dyifc&-&'••'»CainthmgsionlhlsSlfielpWS&r^Srt^^.- -_~ »

•T - -'". '.iV1**4

t to be-dbre to do fhafev• - • - - ' * ' • ; . - ytees
jumping in and closing usdown:,.JhaM

!" ' " c *••. ̂ cVCCfnSTUC rni IDT. AC tnnn-S.*'i-kaW

11

12

13

14

15

that had been issued And that is when the

negotiations ~

' ThE COURT That .s not whet counsel is saying.

MS BIBLOW That is what he to'd us.

MR. CUTHBERTSOPJ I advised and recommended that
• I *

. 16 . to the dienl. 1 couldn't advise them to accept the third
17'J prong of th-s

. "18 i" THE COURT. Call your witnesses.

19 *! MS BIBLOW: We ca-'l Mr Gabriel Hall

HALL

, 22-^ *'tailed by the Plaintiff, having .bepn first duly

23. •- sworn/affirmed, was examined and testified as
24- / 'follow.-

25' ' T.iE COURT Be?o-s Ae ao *r\ eu-:r*r

THE COURT:
t ,

to oppose anything before me Su

Board Does'the towo haVe'a
•

MR

certainly have the opportunity^aj
'opportunity, to oppose certain tnggs

MR. CUTHBERTSQN:̂

At the town levei ttveif
"• *" v'."s*'.<!" -~

discussion between the' plaintiffs
i -*---"E^1

23 listen, is there some level of.con|tf

24 vou A-ou'a aifow • V '"
...
29



5
6
7
8
9
10
11
12
13
14
15

16
17
18
19-
20
21

22
23
24

.Hall - for the Plaintiff - Direct/Ms. Biblow

local pjolrce powers chat we can exercise in this context.

I Aid the reason tie town would not stiaUata to

k-L-the las': part o* tne rel'ef that Miss Bibiow wanted sm^ • | r • •

that T| the^ei: thit they go back, the STB says o<ay, we

wi'l a'low some reconstruct on activity It is noc raJ
*

construcdon

The town needs the ability to still be able to

litigate that issue because it is not necessar.ly; when

the STB"is saying it s not rail construction,"if it is

not rail construction, then V.Q believe it .s noc subject

. to STfl'junsr'ction

i .THE COURT Well, If the STB says thdt they are

• permitted to do so some limited construction or to work on

the site, is it your position that thdt is unacceptable to .

you' , " ' '

MR. CUTH3ERTSON. I be .eve ic would

ThE COURT: You would need relief n court'

togft.3^:'-\f.^!: -'-
tf'V?.i» if t ' * t

2 ' ra'lroad in any way,
'3 bus-ress?

4 A. Not in my
5 Q.j In your ro'e as -"-'I'm sonry^
6 A.; My actual tltle'fspresident'ana f̂eletexecutlve,1-' •' *, ***..

'. '-' "*, "•" ' *'S!SK*®'̂ j*iii¥i*"" • '> ',-: ' "'''
7 officer. v- •

 i.'i
1. '.^ . ?&^&&i$r £[£&_*''**' * "•'"*.."• •

1 I. MR CU1HBERTSON: I believe my client would take
that position Yes

.( Tj IE COURT Allnght.

' i ". Okay The witness has been sworn. Your

•questions

DIRECT EXAMINATION

BY MS. BIBLOW

; Hall - for the Plaintiff - Direct/Ms. Biblow

15

Q. Mr. Hall, can you please state by whom are you

employed
- A. US Rail Corporation.

Q. And what Is US Rail Corporation1'
A. Were a Class III shortlinc rail carrier.

'Q._' pnd whdl does that mean? What is a Class III?

A. There are three designations the Surface

Transportation Board has established, as well as under

federal statute there are three distinctions.

, I Wo are of the smaller type. The Class II is a

regional! A Class I is the larger railroads, the CSX,

Norfplk Southern. Those type.

Q..' What are your duties and responsibilities for US

1

2'

3

4,
S-

, -'6'
V'
&
9

10.

11',

13.

1*5 A.- I oversee the entire operation of the rail company.
16 _ Q. ' And can you Just briefly tel! the court now 'ong ycu

'l7'/naveibeen in the railroad business

' 181.1 ,A.' Approximately 30 years.

- -' 19 t Q. . And can you tell the court what your various

•

^positions have been over these 30 years.

.A.;1 nl. started out as a locomotive fireman. Became a

'i '22<' locomotive engineer. Was a train master. .'

23^- J . Then went into the shortllne railroad business
• 24 about 1992 and have been running shortllne railroads srnce

25' then.

• - .•" .̂̂ ^- ".-
12" hopefully going to^cojistruct,

' ' . V^i*""X »•" \*~"^
13 the purpose of Intermo'dal logij

14 transloading of constructton" —
I „ * ; -•1-*j-rf

15 commodities. • '•••'.'̂  " "'

£585

Q How is-it thai US .Rail got n
i w * ••* •

Brooknaven Rail Terrhirial/a
! . ' • -1 ,T,, •s.*3?-?$rt

18 A1. • ShortllncVallrbacJsjHistorJi* *'- •* &~i ̂ jf'*'JA In such projects: We'dp-'thenTii
-.._._•. .A ^•'-E'+Zt£~J:$i\

19

20 only In Ohio but In Indian a poll

21 one fn Paterson/ New Jersey^

22 under dlscusctoli wlth^curretr

23 area.
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18

1 Broqknaven7

2 A. .A member of Sills Road Realty contacted us, who we

k- had al previous relationship with in rail operations, and
• - , • ) ' • "
?he contacted us and asked us to come out and visit and

5 discuss the possibility of our operating a rail facility •'

6 there.

7 Q. And did those discussions co-ne to fruition7

8 A. "Yes, they did. We entered into a lease and an

9 operating agreement for the property there In Yaphank.

10

11

12

13

14

Q. What I would like to do is show tne w tress what has

oeen prernark-Kl as Plaintiffs Exnibit 7.

j • Mr Hall, can you tell us what Plaintiff's

Exhibit 7 is'

A. ' This is the railroad operating agreement and lease

15 .that we entered into with Sills Road Realty for the' ""-

16 -Yaphank operation.

17 - O. And if yoj could, Identify your signature en the back

18 page.'

19 ; Is that your signature7

20 'A..' .Yes.

21 Q. ' !

22 | MS 3IBLOW- Your Honor, I would ask that this

23 be moved into evidence.

24 j ,JHE COURT. Any objection'

h- MR CU1HBERTSON Let me look at it quickly, ' -

"Hall - for the Plaintiff - Direct/Ms. Biblow

• " ~ ' ~f*~&\yHGSs&fi5a&** -* - -«- •..-
Q. Andprl3rtoyoudoln?any'acliviffl^dlo>fouS>^' » ;• t " f

i ' l j*• r €--j^£ft&fef&£3Kiy&\ ' '*,"• "
undertake to survey the property'i&r'wS^&js&ii.- 7 .* ' . - * . „-

i* j i ' *fj-T[f-¥'̂ *ifLfTlf*f̂ '5r&Si£iP* :̂— i •* *. . ™
A «— IBI_ I.JL.J I* ~.£fj:.f—J\.\AlMM*f£l*S35lJ!!Ktt*f'+ u.Itti (A. Yes. We had It

the, assistance otSJIls

Railroad. We produced a.

the future operation

cetera.

.10 Q. What t would like to do nowjs=td
"'. *-"i5** ";̂ **sl

11 wnat has* been premarked'-as Plaintiffs

* i •v"
O. Can you expla-n^whatjthat [
AJ It shows on "••̂ -''--"•̂ --•̂

21 the Yaphank yard, .or..Braokli

22, will interchange traffVytfth \

23 Long Island Rail Road'system

24 storage and for traVislftadlngi

25 • And it'showV.wffere:

19

1 your Honor

' 2 ; NO

"3 BY MS 6IBIOW
4 Q. Under fhis agreement. Exhibit 7 —

'5 \ " 71 IE COURT Admitted.

6 , I" ;- (Plaintiff Exhibit 7 in evidence )

7 BY MS BIBLOW:

' 8 Q. Under, this exhibit. Exhibit 7, it lists S'lls Road '

9\ Really as.the seller and US Rail Corporation as the

10'. "lessee,,

11 '' What exactly was being leased'

. 12 A"," jThe real estate that would operate where the rail
" *. J i *
13 •wo.uld be and where either the transloading of products

14 "-'such! as stone, aggregate, or where intermodal containers

15.' might be on or off, or boxcar loads of lumber or brick

16 might be unloaded.

17 Q. - Under this railroad operating agreement Jnd property

•18 ._ leasej, what were US Rail's obligdtions and

• 19 responsibl.'iues7

>^^{'A-: We were, or are, obligated to construct a facility as
L<^^P=faf"ajs the rail service Is concerned. And then, once It

*22 .r Is completed, to operate the railroad there. '. •

,23' Q.' Pror to :he STB Issuing lUCrtcber 12, 2C07, order,

24 ivhacacav,t es did '^S =?ail undertake ~ 'e* TO -vithd-aw

25 that!
01/23/23C3.02 =3 -^7 o^

1

2
3
4
5
6
7
8
9

10

Hall-

would be.

things,

a railroad tran'sload"fnu.,br..- T.̂ SJM

Q. How much track Is Intended't5:h>"*p

fauhty under thisA! Approximately 4,OOQ feet/lfr

11 Q. And sir, in your 3p^yeare ofejcfj

12 that is in front of you,"floes P

13 railroad, a spur, or a private

14 Al In my opinion

15 Q. And C is what, sj^jj^

16 A. Weil, what wa SaVoltra

17 Industry/ and whaYl'̂ fee'F-

18' that a transload fadllty f̂

19 operated'by a rallroad'sudi

20 considered'a

the STB affords

22 : ^ If this were not̂ ope

23 not by a railroad butlust'by^

24 like that, it could bo consider

25 a private track. ':*..*'
_•>:- ' 1 1 • "
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1 : In my opinion It Is not a line railroad because

2 t there "is no other rail line that we connect to. We are

t the'destination or origin at this point. And because of

rthal we don't become a line railroad. Tho definition has

5 historically been that way.

6 Q. You also used a couple of terms before You said

7

8

' 9

10

11

12

13

14

i
interchange Could you tell us what ycj meant by

interchange.

A. Interchange is a terms used in the railroad industry
i

for a hundred years, where two railroads exchange cars

between their systems. * *
% i -So where we would get cars from the New York and

Atlantic, or give the New York and Atlantic freight cars,

that Is called an Interchange movement.

15. . _ -j * It is governed by the American Association of

' 16. Railroads' Rules of Interchange.

17 Q.

18

19

And docs a railroad sue1! as New York and Atlantic,

can they refuse to interchange with US Rail?

It is my understanding/ no.A.

• - I have never had the axpe.rience where a carrier

such as Ne\v York and Atlantic could legally refuse to

InteVchanyu freight cars with a carrier such as US Rail.

Q.' So if wl-en the Brookhaven Rat' Terminal is built, it

is yo.fr intention to interchange with the New York and

Atlantic Railroad?

1

2
3
4

5
6
7
8
9

10
11

12
13
14
15
16

, . . . . , j
.' And does it'also allow for opiion-p&ii
! . •' • <i ' - . V.J&Ka

inewal? ' /. ...-> .-^TC^V

flV-f*
«^*J--Si ,.£ fi»t*»«»* . •* * s*- ••t • yr*f* ^f m tm f » •

. *'*/-fc-i^f??vw3™w^:' ' - , J

I.. Are you also going;M cbnstnjcg^sjr̂ ^^JOfr ,. -\ •" .* -̂

We are goIng-to'coiTfstructtie'a^
'* ^'f^JMlSiTfit

ns-a common carrierC Yes. ir̂ -r™** ***
' ' ' • -• i *,*V"AS!

Q. And In regard to lhe.cpnsjnjcjij

tell us what steps JS'Rall'̂ as'taken^Slgth'ls
' -.^"^SvtfteWCSIi ? *.:, 1. * i.-/*»l>«

in^Berate It
™»A, -f •
WVi'/»"•' ;
&•"*<$ \. '
g&^K-
Sk-£r ;'.-*-

constructed

A.1 We have, hired

17 subsequently hired

18 j The proper

19 limited construction,"tree~removal
' *T v 'S1*^20 grading It.' • • • ' . . "^^

Hall - for the Plaintiff - Diracl/Ma. Blblow
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1 A."' Our facility will be an Interchange point on the New

2 York and Atlantic. Part of the national rail system.

3 ' Q "'Okay You also used a term called, I think you said

^-4 storage bins for aggregate
- . '' i
5 " | Cnuld you explain what you meant by that

6 * A. - In the center portion of the drawing is some squares

7 with lines that run from the track. That Is where those
.•• "J-T"

- 8 "cars would be unloaded and then put in an area that

9 confines the stone or aggregate so that it doesn't spill

10 all over the place.

12'
13

.14'

It then is transferred into trucks such as you

wourd could into an intcrmodal move, and then It Is

. transported off the property to whatever customer.

,- • *| i *_MS BIBLOW Your Honor, I ask that Exhibit 9 be
,*•

moved into evidence

16 . I-

17-' ' I.is*; i
19 x > -

r, BY MS.
-.-. 1".

THE COURT Any objection'

MR. Cl̂ HBERTSON No objection.

TT IE COURT Admitted.

f=,amt,w Exhlb 1 9 h ev'dcnce )

-.22-
23'
24
25

.Mr. Ha'l, going back to the lease agreement, the

ra ilroad*.'ea5$ agrecT en t

-; I'm sorry, the railroad opera:lng agreement and

prop:e"ri/ tease
r kncw'ecce hew 'S fial 3s-eerr.

•scs -- .t e,* . -

And then, sdcondly,

11' Brookhaven Issued 'sbmo^appearan
*n ' *" '̂ ".—l**v*SnHSl12 of it. And we haven tdone any r̂no

• ->*" >?' -s • - *
lAfrll, let me aslc you someWng

* "* ̂ i '̂ 'J cs *"^ ^-•
The appeafance-tickotsrtn'a

- tiSRtifiBfl!

*-* • • -^ ^ * J

--•"•-Aix^vrffl
r-5»v!*v *—*~*«-.*1'..e -. -' .r-J

15 were any appearance tickets. Issue

16 Al No,ma;arn.. '

17 Q1. Now, in

Who was the contrafctoixth
. Hr*^ldL. \. .
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1 -A. I[m not sure. I don't know.

2 *Q. • Mow, vilt1! respect to the activities Mat you have

'done so far in ttrrs of being eventually ibic to ocerate

''thfs faci'ity ..
I

' 5 | Can you tsll the court what activities you have

6 done in that -espect

7 A. 'ijhis would be after construction is completed?

8 Q. Well, w^at you have done us to date

9 - '
10 Have you done anything in tha. context7

11 A. _ We have acquired two locomotives, numbers 112 and

For nstarce, have you purchased any equipment'

, 12 115, they arc currently in Indianapolis, Indiana; awaiting

I 13 - delivery to Brookhaven.

14 I, They were supposed to be delivered to Brookhaven

15 .sometime In March. Early March or sooner. ' * • • '

16 | ,W'i have also undertaken quite a sales and •

17 marketing effort with some of our other customers for

18 transloading. And we have been working with them in terms

'19 'Of rates and destinations and things like that.

- 20 _ ' " ' " , - Nothing has, we have no contract as of yet

21 , because we can't for sure say when the facility is going *

22 -tobefopeiicd.

"23 Q. :,Thp two locomotives that you spoke of, what is the

24,- • purpose of having two locomotives at the Urookhaven Rail

TjcrjnmalX .

1
2
3
4
5
6
7
8
9
10
11

12
13
14
15
16

I7

18

19

20 .

21

22'

23

24

25

: Hall-for the,PlaIntiff;

and some ballasts tfiatwo
hope, or March.

computers, ari'office trailer th
, ' ' We "haven't 'p'uVchasc'd

site motor vehicle, a'£lcjki=upi|£rt

other tools for track malntenaft

Q.I' And the track that"you.are

already purchased, whatjkind of(

•Hall - for the Plaintiff - OinxVMst. Blblow
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1 . A. Well, we estimated we will be quite busy there. And

' 2 ' you can actually operate, you could operate two in here at
- I

3 a time. It would be kind of congested, but when you are

" 4 ' running one crew and the locomotive has to be maintained

".5' so when It goes down there is another locomotive there to

6-* take to the place of It., It is a machine and sometimes

7 locomotives do break down.
•• - I-.

8 '• Q. So is the purpose, just so I'm clear, is the purpose

9 " of those'locomotives to move the rail airs that arc in the

10 facilines.onre they are taken off the Interchange?

^11 'A; they would be, the purpose would be to switch the

12 'cars jtcrthc various tracks where they would bu unloaded.'

13 * I Also to go up into the interchange track,

14" receive cars, pull cars Into the facilities, off of the

15" NewVork and Atlantic, and then take empty cars back.

16 •- Q. Where would you store those locomotives? If you

17 cari'tjStore them at 3rookr-aven Rail Terminal n March'
18 A. We would have to find someplace. We would probably

19 "send!them to our Jackson, Ohio, division for cold storage.

pound weight to HS p̂pundŝ

: _ The reason fbrtKbse'Wei

designated itfortn'ayis t̂e^Muse

stone cars and sdnteVother'pfodiJcSw?
« -1.,"' yrt-'-JV'r *JM1G95'
Heavier rail to do that:;,:-'/ '̂ rfJSQififaE;

1 ' ' \' ~ -fiiT-J '"* *f'*?di*
Q. To your knowledge i-.you^kegr"

I ' - ( •\-4*-VL* * *i» JSi
aggregate -- do you know If, there-«

been developed tojbnng îtpne jjoJU*

time' "" _'._--

A.' Yes. ,*,'; ..V'rt.K* V*«:

Q.1 Could you tell the'court ahou t̂l

A. Our first deliveries anBtSiuppi

injearly March. We'estlmarte l̂.uri

the stone season, a* it would bej
in'thc neighborhood. of-atipuV^SfiO,

1
2
3 Upstate New York, in'ji>largc;<

4 Upstate New York^But'̂ cbir;
I '-' " " •? I^SlfpfeSS5 Railroad and then comas toNew1 •"• , » r^ • ici-*4-i3fis

6 there and then Interchanges ,wi
>* •. /I JVW'

7 Q: Is US Rail involved in any curren
I •* | ¥ • I £, I ^*«W^-"j

8' operations on Long Island, that jrwo

9 A. No.

«
I1 How much io these locomotives cost?

> Approximately $175,000 each.

% 22 Q. pave ycu made any other purchases with respect to |

23 F eqjiprrent IT ardc-s reaardmq the construction cf the

24 facility and t.He eventual operation o* ip

25, A. We Nave got an order for rail in place, cross-ties,
C1/23/2JC3 0; 53 ? -." Pags

10 • THE COURT:
. . ,. ' I" ' ! •"*• rj

11 you are referring to f- .-.y-1, *"~
12 . \ THE WITNESS, ff

13 would be for the constmct'lorfor the,
i \, '- '•,/.'; Tss£'•&%&&

14 would be for resale to custoCne'rsjand

15 customer product belnĝ b'gppShtTTr '*

16 sir MS. BIBLOW: .('± V£o:\^yi
17 Q. Perhaps you can te'll-th'eTbtirttvg

18 materials — you mentlpnciS stonT'

19 the facii-ty; what kind of maleciai.tt

20 ta-klng to pcher people abqut.1-..v£J

21 A. We have some g-^t'--^
' ' • " ' '-1 - r,

22' degree of Interest in' transToi
! i_l. % •"Ii?*>?s3ri5»i

fact that oarticular'cilstomer.na

24 site In early Febrjary îThey wouldui
• :• .'.-^-*JL: vaCgR

25 transloading In May or June/ V^
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1 ' . f' - We have some customers that want to bring fn

2- lumber, particle board, plywood.
r I .

I One customer hay expressed an interest In

transfoadfng brick. I even have a customer that would

""5 like to tranr.load salt material, salt-based materials.

6»' I'm not sura if it is bagged salt or road salt or whatever

7,' ft Is, but he asked for a rate for salt.

8 Q. TJhe salt that you are mentioned, just so everyone is

* ,9 clear, [that Is stone that would be eventually used in "

10 - -construction'

11 A.* ^believe so, yes. '

12* *Q. S'r, ycu aiso mentioned Adjo as Lhc contractor that

13 . youhfrcd

14 | , Dul you enter into an excavation agreeTenl with

15 Adjo to do the .vork7

16 A. Yes, we did.

17 Q. What I nrou'id like to do is show you what has been

18 premarked es cxhlb 18.

19 , | Mr Hall, can you tell us whatExh-bitS -s.

20 •; A'. It is an agreement to do excavation on the site at

21' -,Yaphank. .

22 . Q. • And is this the excavation between, in which you

hired

A.. :•
Adjo'
J H

res.' This is the Adjo agreement to do the

excavation

1
2

3

4

5

6*

.7
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i MS BIBLOW- Your Honor, I would ask thai this

be marked into evidence.
1 . THE COURT- Any objection7

, MR CUTHBERTSON- No objection

i THE COURT: Admitted.
1 • I • (Plaintiff cxhib 13 in evidence )

BY* MS. BIBLOW

8 - Q.. £ir, when did US Rail start co^simctrcn activities

9" atthes'te*.

10 , 'A. i This past summer. July, August sometime.

;11 Q. And ybu mentioned that you have a project manager

12s Whatjwas his name again?

* 13 - A. , Martin Lomasney.

14 Q. Is" he on site every day during the construction7

15 A. - Yes.-

16* Q. _ Is he still currently your employee7

17 /A. Yes. ' . •

18 Q. ;And since the site has had construction stopped by

' 19 "the'sTB'wr-ptisMr --

•

A. ' f" Lomasney —
L.J-"' V

22'. A."- Talking to us on tha<tclephone every once in a while,

'23 - but nothing much else.

24 Q. You aw si M payrg hm. co-ecr*

25 A. Yes.

10 to the appearances off eVerythlnjj

12 witt the STB

13 " THE
14 proceeding before thi

15 'rf«« THEw'jTNESS-:

16 „ THE COURT

17 I THE WITNESS.'

22
23 have a
24 this matter and

25 !

1

2
3

4

5

6

7

8

9

10

11

12

13

14

15

9
7

8

9

20
1

2

3

'24
'25

t Tm '•*S_O J*--*.

constructionVnd the* operation:
'"• M * J-jCV'r - •>&&

In October, October 4 oQlsf*

a letter from the 'sre'sdirertofo^ epfft _,
' * " "* i •C'IIT,** i ̂ A'Sir«SJ5fr*'

named Mr.' Clemens -5 ttiat lettejVjsnn*''"

exhibits - that basically said triktW

cdpy of artide'Vrom'Newsday,1 it'waV.'
* ' •' ' -x <,1-'w''sl>f? 5-OSS:

- *t ^-4d$'.?i&r3
*&"."£&&

••& •;*•• 'V*.' .-- '!'. I
tfJiK it **, ^ • -iS15 -̂llp- - j..' y\

and a letter of inquiry frpm t̂hc f

In response'ro that we* puH
-• • -•X"'.i^'*V

why it was that what was happening

was preempted

Qn
the Sil's, I'm sorry, xKe^uflfejlR'ai

added US Rail n« n ryirty'tn'.̂ t̂ snr
I . / J rtV-VSc
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1 prcce_edlng.
2 " . t'. THE COURT. So US Rail is joined as a petitioner

m that action.
*. - j MS BIBLOW- It is, along with Suffolk and

. * * -- ,
5 Southern wno really does not nave a role to'play any more

'6 and Sills Road is the owner of the property.
7 " " i THE COURT: What Is tne relief that is sought in
8 that proceeding7

9
10
11
12
13
14
15
16

MS. BIBLCW- Well, there are a couple of things

that are going on there, yojr Honor.
1 In response to the October 12 stay, we have

filed a petlton for reconsideration, which is btill
> pendiHg, saying that we are a spur and should not have to,
you know, the cease and desist order should be lifted so
we cdn go forward with the proceeding.

; | In addition we have filed a petition for relief
17 .from the — stay, I guess is what you would call it,
18 November 16 that was denied. '
19 ."' j You have those decisions in front of you as the
20 joint jaxhibiL So -

21 , | THE COURT1 It seems to me by operation of law
22 you Jre standing in the shoes of, what Is it, the Southern
23 Railroad?

24.' -' . MS. BIBLOW. The Suffolk and Southern.
" | -THE COURT. The Suffolk and Southern.

Hall - for the Plaintiff - Direct/Ms. Biblow
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1 \ So what is the relief that is sought in that
2 proceeding7

3 ' - MS. BIBLOW We are seeking to have the STB
4 declare the activity, the construction, as an exempt spur.

~ ' -; MH. CUTHBERTSON. Your Honor?
' , MS BIBLOW: And obviously to lift their cease

and Resist order.
," i THE COURT. Sure.

, MR CUTHBERTSON: There is more law I think it

5
6

,7
8
9

10 is Important because Miss Biblow, as a good advocate, has
11 characterzed the STB's record. I think it .mportant for
12 the cjourt the know that Suffolk and Southern and US Rail
13 havelthe same attorney, a fellow named John Heffner, who
14 works out of Washington, DC.

'•15 - • j Jn August, August 23 specifically, of 2007
16 Mr/ HefTner was asked to reply to an STB Inquiry when
17, " Suffolk and Southern attempted to withdraw their

-18 'application
19

,
He said dt that time that Suffolk and Southern,

;•
.

* -on August 23, 20C7, was not do-ng any construction at the
•s!t£; thaf'Siils was not doing any construction at the

22 - site: However, US Ral', who he also represented, had
23 • started full core en construction.
24' '- .' • And the ST3, in allowing Suffolk and Soutnern to •
25 ' withdraw their a&o! cat-en -- ard chs/ \ere vav scecin:

3:/2-/?OCS C2 53 .7 ?M =>i(j* ?- c:

**£"
£b& £>33

*' w .' -• '- & "".̂ ^sH-se f̂laSL-i
; Hall - for the Plaintiff = Direct/MsjBlbfow;
i - - :*J\V^2K*BUI

r ' v v *&rfi
abput this" —.said theVe. sh,ouTdjfi
* l. *.L. C I .. U ~J *'• ' tll VSj&Vat the facility based on thqse;rep' -• - .*•;'•. ^v-v-5• .—• l ij ™ r^*^- '
t . They saicjn a decision î v t̂fjBSiM'.iiiiSM!1"'•?'"•-«vv* ~,
has stated that'Sills has,nbt und^^^^^^ t̂ructidn^ ,̂' •
of rail facilities.- ,';V -"^fi" £Jj$Q£9jjSffi''J* * iV, =

- * ' - -• • --w v* /̂gSM!a,r-jaS&vt, - ****• K
This Is based on Mr. Heffne^whorreprsserits both • >

.. • -* •}-.'ttjfa&<3ffi$KSxft'w

SonV*'}-?>-.;
V."-f* ^•-•' '
t«S?ti$

- f
•£•?j

12 board would view with disfavo'r'an*
13 authority.to' commence rail pperatj

14 location until the cqnstnjcbon.of*r
b.een authorized byf the'board:1*""""

i The STB sa'fd'thls S?*-
i '- •*• ' -,-'-^rf—aH

Now theirs ^wasn't,\tj
issuance of a1 cease a'riid desisti" 61

, v i•.*'•*?*»,'-•sa1'
19 letter to the town"1 of Brookhave

r 4 ! -mf ^f J ^^f f^^jjW

20 in Newsday. It was bccaU^&iere
21'. this case. And the'y'salS t̂ĵ lrf*5

22 construction' until /o'u corrre' t6*a
! ' ; * * . ' I ^ '* • -V-

23 'is not a line of railroad...

24
25

! The STB's.

ofi railroad subject

, Hall -

authority Prior to

warned Suffolk and
this, they warned

(
August, and I
wording is, arid

from'the STB
grbwn concerned that persorfeusfn

•'•"̂  •*t«*l!f'iTpfei8 procedures to obtaTn'authonty'.fo^
9 acquisition and opefaborTof railrbaJ. • <• • I-j." f*1*'*?^

10 making a thorough ^revijjw^ofCthTeJ^
11 filjpg a verified stateme'rit-thata

' ' f. V'l *• : .̂-rexempted from.envifonrncntaljai

thresholds\ ^£ m'j$$
t

. So they speclfically-sali

'15 Southern we are cohcerne'd;ab"out
| ', '"»-.yl- • ̂ -""-«5

16 you filed with'us. \->-Vi.
17
18
19
20
21
22
23
24

25

i ' If you car£ makVsjji
I i • . „• .^vY1'*'* •*.

ru'ings that were made. ?- _-:^?
1 " MS. BIBLOWirYdurS:

vnii rin
- - - ' T ^ - .

THE COURT * Thank ?/cff37e
'• ^- - ' 1 " 1 * - *

V those -esoo-ses
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1 . , Wou'd ycu like to continue wlch your

examftiatioh7

j MS. BIBLOW Yes, Sir. .

-BY^MS1 BIBLCW:
5 Q. •'Just to -'ollow up on somechmg that Mr Cuthbertscn

6
7

8

•9
10
11

said I *

, i To your krcw'edge Is the US Ra I tne entity thai

is doing the construction via its hiring of obvously

contractors7

A. yes. We are.
Q. Is SLffblk and Southern doing anyth-ng on this

'12 .faclllti? .

13 A. Not at all. Not to my knowledge.

14 ' Q. , jo you know'edge has Suffolk and Southern ever done

, IS' any construction activities at this site7 • ~!

16 A. Not to my knowledge.

'17 -1 MS. BIBLOW: Your Honor, may t have one moment,

18 "please7

19 I -.THE COURT Surely.

20 BY MS BIBLOW:
i

21 Q. Sir, what I would like to do so is show you what has

22 been jpremarked as Exhibit 10. - '

23 Sir, have you seen this before7

24 A. vies, I have.

$nd can you tell us what Exhibit 10 Is. '^ _ 0

O.! And do you know,1 islfje're^a'njj:

mterrelatedness between Suffol'a

13 • BY, MR qUTHBERTSON:;':

14 Q. GoodartemocnjMr/HallYd

. The fact that they .were,lMi&'d;bro«gTitc:oncern to us i--- «
( •.»-*•.-. * ',̂ îtW££3i-*S"ia ."*«'••••'•• • .!

| us Rail that -,v^ k ' rf«L£8SSffiS8££-ft.1 J**'--1 -'. V!
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1 A'.' It Is a proposal for construction work at the Yaphank

2 Brookhaven railroad terminal by Adjo Contracting
3 Corporation.

4 Q*..' And wcis this proposal eventually adopted into what'

5 now Eias been Exhibit 8, the excavation agreement7

A. Ves.

I MS. BIBLOW. Your Honor, I would like to have

Exhibit 10 admitted into evidence

j THE COURT Any objection for purposes of this

hearing?

6
-7

"•8
"9

10

11 MR. CUTHBbRTSON. You are saying that this was

12 incorporated into the excavation agreement7

' 13 H . ' T MS. 3IBLOW- This s the bid.

14 , - ! MR CUTHBfcRTSON- And that was the testimony
15 ) l MS. BEBLOW- Yes

16 ! MR CUTHBERTSON No objection.

-17' _ , THE COURT: Admitted
18 , , -J' (P'a'ntiff Exhibit 10 m evidence }

' " 19 Cf. Sir, I j jst want the clarify one thing.

«; • i -' Is there any common ownership between US Rail

.-'and Sills Road Realty' ' *

'• 22 A. None whatsoever. - ». ' *

23 Q. And A'I'IO, besides yourself, are tne officers ana
24, Directors of US Rail7

' 25 A. Wo are a family-owned railroad company.
11 o* 4t sheets Pare 35

THE COURT

Would you

THE-WITNESS

''. Okay And you claim jthat ̂ gjtf
15 wprk stoppage that̂ ggingbn?^1

16 A. Correct. O^^/j" '.V**5

17 Q. But trie harm that yqu.are

18 going to be causelckby th^se ttcfe
19 A. That I can't tell yob/1 w

that. .
21 Q: The New York Sratfe Depart!
22 Conservation Issued tjckets^s wf

i 'fa1-; ~ -f«—
23 A: . I'm not aware of-thirt.-V^Sf?

wo
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" 't \
A;», Oh, yes. That I'm aware of. Yes.

Q; fad the DEC also exacted from either Sills Road or US

Rail an agreement to stop construction, isn't that

correct'
A. I believe so.

Q. Now, you provided to the court an excavation

agreement that you entered into with Adjo Is that

correct?

A.- Yes.
Q. \ And in Lhat it provides For certain payrrcnt to Adjo.

Ccrrept'
That's correct.

Have you had to whte a check to Adjo7

A.

Q.
A.' We have written some checks to them, yes.

5
6
7
8
9

10

11
12

*.13

,14i - i
15 Q., And is The method that they are being paid w.th b/H

16 selling the materials they pull out of the site'

17 A. 1 can't tell you that.' I don't know.

18 Q. Are they being compensated for and al'owed to sell

;19 tthe'matenal they take out of the site*

20 A.J I'm not aware of that. ,
\ *'l
21 Q.- tet me direct your attention, if I could, sir, to

22 " paragraph one of the contract, (.he excavation agreement

23 - A!"/ les:
-•i - *

24 Q.1 Perhaps you could read for me where It says

dppomjtrnenl excavation plan.

rall - for the Plaintiff - Cross/Mr. Cuthbertson

A. That entire paragraph9

Q. les,s-i.

Well, read the first sentence, if you would

10'

11

12

13
, 14
-15

1

2

3

'4

5

6
-'
7

8 - material and any products derived front such material,
9 /collectively bankrun, from the subject properties.

, « % * I ; Contractor shall use its best efforts to conform

jts'operations on the subject properties during the term

hereof and in the performance obligations hereunder in

Maybs,lhat will refresh your recollection

A; US Rail agrees to retain contract on Hie terms and

conditions set forth in this agreement to excavate in. on,
"=• . • 4. .
and under the subject property, and remove all the

complance with the excavation and site preparation plan

in effect at that from time to time, the excavation plan.

f ' •" For all excavation and site preparation work

• f 16.. hereunder, contractor shall be entitled to recovery from

17 the1 proceeds of the sale of bankrun the greater of, (1) $3

1 8.*. million plus 10 percent thereof for overhead, 10 percent

- *19 ' thereof for profit, and 5 percent thereof for management,
'ely the 25 percent allowance or --

"t me stoo you there.

'22 it" i r\ • Ic appears Trcm :hst 'anguage that the excavator

23 _ and the ccrtraccor Adjo is bars permitted to sell the
24 "material from the site

25 %
 !' Cirect, sr?

31/23/2303 CZ'53 */ Pf Par;"1

18 Q: That is not your understanding
- •**?$&-• tei&i&Z

any decision that this is-a llnb.of-r.alli

4 orihejo-ntexhibits that hcive^bee

MR. CUTHBERTSON;

*also part of the joint exhibits

'
for Idenfficabon at'this point.

Does counsel have a.-co

MS

16 already have A, B, arid C -
_ - * ' -1 % p"

17 i - - This is D. -
18 - : MR.

19 D,' your Honor. ' Correct." "'V'i;
* THECOURf;,-̂ kpiain

" % *" "« *-*''*'. "isCf-tS
'

R.wqulclbe:- v*^

arP'v:« îi'••

22 BY MR.' CUTHBERTSON:* f' S
^i^j* •-* Vj; Ka&&A/w-A$!

W-*, £.-. *•? . "«f?r-K--.^ ** •:
OL Directmo vour aftenticrl̂ Mr
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--6
6

,7
. 8

9
10

11
12

-ia
14

. 15-
16'

17
' 18

•', 19
,'20-
-21
22»**' ~
2&

-1 ̂  success on.tfie merits.

2 .•' . -h Do you see that'

S**.

A-.-;

Hall -

I; you could, Just read that first sentence

4. • • .' Trie COURT. Before you read it. I understand
1 there-is 'no objection to this.

-" " f ' MS. BIBLOW: There Is no objection, your Honor.

* Good

read

there

THE COURT. This is all part of the record.

• MR CUTHBERTSON: So there Is no need for him to

THE COURT: Proceed.'

'. THE WITNESS: Petitioners have now shown that

s a strong likelihood that they will be successful . *"

In the r petition for reconsideration of the cease and

desfelj order

. J • Petitioner's argument Is that the proposed use

of the traclc would not require prior board approval for

''.construcUdn under 49 USC 100901 or operations under 49

- USC 10902A, but rather qualifies for the exception from

'-'tfie'b ard's entry-exit licensing authority In 49 USC 10906

' because the track has some of the characteristics of spur
.track that would be used as a disconnected ancillary spur

gxjstrng carrier, US Rail.

1

2

3'
4
5

6

7
8
9

10
11
12

-13
14

15
16
17"
18
19
20
21
22
23

24

25

BK&&&*b#rlSt-'-#N&f
i - ' V'-S f'wHrSS

has opposed your efforcibjifairn
J • "',*-'slFl.r«i

this case? _- _ '^ x",i1,jj.'*iVi
A., That I'm notfcimfivpf.Vv^V

Qj.ofey. fwill.rfiOTO'jSiiK '̂E
ThelcjMrhol̂ jhal̂ ^f ; s-r5piT:;ir

Intjention is tojaventuall ~

that correct'

.1 ' . t •••?S.1"vl*s
locations, correct? .•- '."x̂ 'i-Ja"

QJ And are 'you oblfĝ ,dl|p £urc

thjspolnl? ;" ,J-$ ĵ$
Aj X have signed jcontracls-foi

Q; Isn't It true'tKat'stbrie'can'
J ' -. '-.. .W4*t
AJ It ift my understanding i

• '• ' i jjtff^Sft!'»*uj ..... uV-, • X-r*-5**ifl!MS*that it could bcf mova
. • » &**I

would bring-on to-thU
s%l " - "*"•*!Qi So It could ,be mpvfeu#sr.»

1 * rfj "*f*i* J*

AJ On ai very limfted,basls£

l|ia]l - for the Plaintiff - Cross/Mr. Cuthbertson

The key test to determine whether
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2 'construction ~

'3 •. Q. i (itme stop* you there, Mr. Hall, just in the interest

4"oftinje. - •

.Si." . Based on that sentence, isn't it correct that '
* " 11 v

l_6 . the.SjTB has not accepted your argument when It comes to It

7/bin.

ia'-

• 12* on:
13 - BYM

Hall - for 1h'e>Tairrtihf?
- 'ViiK

'• jte. BIBLOW: Objection. MischaractenzaHon.

".̂ THE COURT. Yesf I will sustain that. I think

c'lslpn really speaks for itself

', 'MR. CUTHBERTSON: Okay, your Honor I will move

i fc

L CUTHBERTSON-

tow, the railroad that you operate, the railroad line
r1 ,
Wo.

. l" Is that correct, Mr. Hall?

;17 > A. ̂  )ne'of them. • •

.'IS .̂-Q.'-", Jnd:you currently don't have an agreement with New.

*" 19r ybric' \t(antic Railroad to move freight from this facility,«£A;1-'1' i iprrect. Wo do not.

. , .p/',.3ut'in the future you are looking to Interchange with
.>' 23' • New jtorfc Atlanbc Railroad.

I . " « fffe*"f\-cM*, ' i '̂ si^-'^V^
1 Ql Now, have you ̂ >rret̂ fehĵ
o ,L ' -.1- •'̂ ft-^Ktf™2 with respect to your plang-to cornrnfcga

3 A! Notwfothe l̂eiP^
.* '.' 7- AiW i

4 Q. Andlnfart--but1youV|ttor.._ ;̂B' •.••JJ^MF &&&•
5 letter. Is that cprrtect? \ 1, •^AfijB

" '• * -i1/-*11! , n"v 'T^SR A1 V»f Hl̂  MI i 111 ii rll i ni r *** r"'-lr-J

S^^;-3
''t/.'-'jvo. \ - "S

6 _ A] Yes. At our dlt̂ Ktiwiff̂ -̂ ^^^1

7 QL Andhave\Wot̂ er^^ko^^%^of,1

8 mjst withf thaTown °(5r̂ paU^?^

9 A| I'm not1 aw r̂v'ojRjwn^^Djw

10 ' ! *' MR CUTHBER™N:=™ffi1®
11 your Honor. ,'*

»
".: Qv<." Okay/, But isn't it the case that New York Atlantic

13 6M2 sbeeW

12

13

14

< *

15 REDIRECT

16 BY MS. BIBLOW:, * ĵ ^

17 Ql1 - Mr. Hall, ybu\vere)asJc3JJ
18 agreement with Uw^offijj&tijjft

19 negotiating on*. *j^J ?K^^B
20 \ | ' Do',you n '̂s^^S®^bgn|
n« ,r, . . . >'. *. • VC,i,S*'tT,Si(!lJtJ?f£fftlflBi-
21 able to Interchange with

I " i ' (. ii"Ta*
22 -'At Weil, ybu'needTso

23 Yes. .
24 *o} AjidjsrVtNewYwkT^ASa^^
jc • *—' .*-""._•.[—_• *•_!_ i_ ̂ • cM?c.̂ ^_i~tw9K
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esV-
' 2/j Q.- - £ a when you said you need such an agreement, I'm not

ure what you meant - • - i *

fell; there are some AAR rules that provide for basic

' - ?s l inter flange without written agreement, but for liability

6 purp- isest;— derailments, wrecks, and other such things —

' 7 * It Is I est ̂ o have an agreement delineating those things1

. 8 for reralling of cars and such*
H "*" f 1* "

, 9 Q.- put do you need one'

.10 :A. :"io-.:
1.1 ,
12

13
14
* •*
15

6. , you were asked about the locomotives that you were

taf kin | about.

And do you have a need for locomotives except

for th > Bntokhaven Rail Terminal?

A.' j Lt'thfs tlmo no, we have no other need. - '''

16., Q.'., And you were also questioned about truck

"17 * transportation of stone.

18 '„ -" Could you explain to the court the difference

19 - -and t te Issues that are associated with truck

20 trans nrtatfon versus rail transportation of the stone.

21 A.] ' Veil/ to be as generalized as possible, your Honor.

22 • • ' .' i the truck transportation has for a long time,

, 23.'̂ you I lave to get on the Island via the bridges. And the

' 24 Abridges,, the condition that they are in, they are now
f,-Vedu|ang the weights of the trucks, which means when you

Hall - for the Plaintiff - Redirect/Ms. Blblow
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cbuld.transport a certain quantify In 1,000 trucks, you

now need 12,000 or 1,500 or possibly 1,800 trucks to

•acconimodate the same tonnage.

' '„*,"! A It has been reported repeatedly in our
/ ' 5. % Iriduftrial trade newsletters about the condition of the

* /•' 6 •[• brjdges) et cetera, and the need to begin transportation
7 "*dVai ̂ alternate plan, and rail seems to be the number one

. - v 8 : sele'eb'bn by all of the poiltJcos In and around New York

," • • "• 9', to m >va It on to Long Island by rail, to move the stone.

10 '. f ' *• Rail moves It without any interruption on the

J1,- highway. There is less pollution. Less fuel consumption.

,12 , Itjs [list a much, much better mode of transportation.'
- 13 v -Q.""*|yid how much? Can you do some sort of comparison of

14J how rrfuch stone or aggregate you can move in a rail car
• '.15.. 'versusa truck?

• . i-,*-: J1 - • •
16-- A.-.' In a single rail car, up to 210 tons. Excuse me, 115

17 V tonsjln "a rail car. Whereas, In a truck it Is going to be
* *. ̂ _ i1 .. * ,

id.down to about 18 tons and eventually 15 tons.
J "-'MS. BIBLOW: Thank you ,

COURT: Thank you very much. You can step
• ' "\

J..H
(The witness was excused.) • - / >

MS. 8I3LOW: Gerard Drumm. please.

1
2
3
4

5

6

7-

8
9

10

11

12

13

14
15

16
17
1*8
19
20
21
22
23'

24
25

' Drumm - for'trje pialny ĵ E

r" •"*, '..'''; * j?3^Mp "̂
I called by the Pl̂ nft'fljJ..̂
i swom/afflrmed(l,was"ex^m|nk
' " - * ' t ". '''vSv"**1^?
• fbllnWS' \ T.. •'H v. 'i'.r.<il

;•: i'•*>>.,
Tp&j**tf'r2fi - WfeuSZi i **„- * '-• "Sm*£. fcfe.;-':̂

* - - - * . - . v ,
Qj ' Mr. Drumm, can you tell us
_* .. -•_ ' i .irasi-tiiS

. Q What Is Sills'
A] Sills Road Realty £wmgt

Rail Terminal.. ^ 'V^k/r^/^

QJ ARdvrauMltberan^cî fsii
**. -«V"'jU.-> ?-v-<

property i

bt3 " • i\ •••*"£?• JV1

. < What are your duties land'
I •1 * . »i>£^fi."f' j-t-rfgt

respect to Sills Rc^Really?y&y
I . ' ,£&£''¥ .''fBwJHV

A3 I'm their chief JFinandal̂ fl

counsel. [V ' >".**kT! >jsi
i ^ j^ *C yjf"**'

Q: And could you ex^aiBjto''us'̂ ,

i-'v1*"-" *•> "•-rt"n!<>s*t- •.- *• v
.-*>-.._- ,., 1 H

Ai - Sills Road Realiŷ wms'tlil

It Is the only propbrty?^ '̂̂

Q, And could you'descn&etf̂
' ' f * W-f'" *»•

where it Is located. ' --, 'Vis.** j"""
i -„ : * mtg.t 'f VC

AJ Yes.. The property js 2fl

Drumm

1

2
3
4'
5
6

7

8"

9
10
11

12

13
14

In what really Is* an/detf *slfJe3
» • «'s*i-̂ BSIts northern'Dorder.li-f

:' ' *s v "^"5* iii!r.*5f?SExpressway. Its southern bor
! * ,' " *-* ^*"*1 ^^Ei

^I^Kt^iP"
' ~"^«:_'

«, '•&* ' !.// - • ---

iHi*fi4j8&^
Road.

developed with roa'd.fifjfrastrtt
•: -"JSLfr 'Ai'̂ JSa

turn lanes both for •**- ****

It's locatê .WjthliUhJ

Zone, which Is a ̂MMlj&ti
f̂ . .<JM.:« *UA -r̂ ^L t̂tSSiiit̂ S %d

ts£&&-?3
»*^j^*

GERARD DRUMM
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the town planninĝ

consistent with.. ,-f-X

16
17
18
19 Atlantic metwIUi'ba1 " • \> *
20 planning for-.tne t̂c

of Suffolk and. So

staff. We provid
"* i* •;•• t

lained to him

24
26

received a fairly fayorable'r^

The
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•7'
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ft,
.10
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12-
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•1*
'15,'-.

.'16*
17-

,'18

J*
20 ,

'** ,\
,22-''

V

;23;.
"24-

Drumm - for the Plaintiff - Direct/Ms, Blblow
• f

catai] sfrfor other development Inside their zone. Their

' Enroll e zone was attractive. The county offfaals and

. jlocal officials have been grappling with ways of reducing

; tnicmtfaffle, not only on the Long Island Expressway but

on co igestcd local highways as well. This seemed to fit

tyeryi 'ell Into what they felt was the appropriate use of

this f rpperty. - •

• And the reason Sills Road chose to do this.

Aside from the location of the property from a business < •

'persi Active, members of Sills Road and Its partners have

been rivolved for the last three years really In bringing
.•' *l " •
stone Into Long Island, much smaller ̂ facilities about two

miles east of here. That facility as of the end of

Npve Tiber,was really no longer available to us and wasn't '

rsufftt fent to meet our needs In the first place. It could l* '' '•

only provide a small percentage of the stone that we need
v Nfor related businesses.

• . '/1* * This facility was viewed as an opportunity to'

meet all,the needs for construction aggregates that the

mem >ers:nad. Stone would be provided by another member of

tAcTc impany, which was the quarry^owner up in Saratoga

SpHfl 0s/, And so ft provided an opportunity for the
mem iers'of Sills Road to obtain material for their

bush esses at a lower cost and also provided an

unity to actually sell to generate third-party

2
;3
4
5
6
7
8

,9
10

11

12

13

14

I5

16
17
18
19
20
21
22
23
24
25

iuch of It actually is vacajnt lam
j •-" '• ' oiJ/v<*'* "483

which have been -•—i"ii»«*
| - . . , • • •

• development bui
•" 'i

zoned for further
j ' To the east.of u$*is agf

a plot Dlreĉ  to'AVeP *̂"*"
• ,' ^ i **.•*?

fof high tension wlre^hif

;' • Furthar'easVof|ha?&ie
- i '-' •* '̂ f. -tt^ffjys ĵf1'

that is privately'owried but undr: - *, •' vs ̂ IH aaa

I "' • • t S^£--3w •'hfch was a specfa/pu^osB^M

American NaMonal-Pww^X^p-

American NatJbffaJ.W'

producer. Tnelr'plan'wastojtC

claiming tha1

Now we haVe had
} ~ f' inJT ̂  ^SH

Now we haVe had about five mffuitesi
i. /' :;- *~7\' '.•»?

patterns. • • * » .^rf;* V3rf
..

• rm not stin wha

Drumm - for the Plaintiff - Direct/Ms. Blblow Drumnt«

1
2
3
4

.5

sales

THE COURT- Generate what?

THE WITNESS: Third-party sates
Sales to third parties.

BY M$. BIBLOW: % .

Q, 'Q.-. Mr Drumm, the property that was purchased by Sills
7>n (toad 'when did you acquire that site'

8- A.*" :arly( May of this year.

9 Q, '] tnd what kind of zoning district Is it In?
10, ''A. .• f̂ belleve It is L-l, which is Hght industrial and

11 : coriii lercfal.

2' Q. i And are there any residences anywhere near, residence

prior owner was going to do? 6ffw(w(tJ

scheme is In view of the claim ofpre
; • . *.~,*is*:»" ••&,

MS: BUNxAV f̂ wpfto&St
i * , ' " ' ' ' j",̂ -"i j iVT'

tneproportyvthatlsv, ̂  (4?fl?#
\ ' THE COURT Î|Cee£yii&r~

Issues are as far'asctils.wniici" '
\i MS. BIBLOW/Twill"

THE COURT.!*

anywhere near this?~ property,
4 ̂ Ajj Tills site was, as J said/ It Is 28 acres. To our1 IF ,\ ~
*if't kqomedga It had never been developed. There was no use
(>oOt beforehand.

- * r
The nearest property owners are north of the

Long/Island Rail Road, roughly. Residence property owners

are" r orth of the Long Island Rail Road, roughly a quarter

jffjr a i rilfe away from the property.

Vhat'aboot the adjacent properties? What are they
..used

"A,;*

2 she

T you go to the east I'm sorry, If you go to the
westiof the property, on the other sfde of Sills Road,

,mucn of that Is also In the Empire Zone of the town. So

22
23
24
25
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bringing stone'in fnmv^a
] » " . * % * - ' ĵ -̂ iSSas*

It/on Long Island.-t • H#v;:

1

2

3

4

5

6

7
8
9

10
11
12
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14

15 .strategic partner!

18 for stone. Arid, some jor
' ' ft • ' VtT'1*'

17 stone by rail for '"*"
18 Aj'smaller slteVp t̂Ke^

19 ' -1"—'

20 acquire this'propert;̂
44 —.— — —•• •.-—î *J;_» *j_"ZV*'

Q. You mentioned In.you(fahswer5
1 . •', > : 'ifiyf&SCanyoucxBlaln.̂ ,"

Brookhaven Rail terrri/nai,

A! Yes.
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-5
6" com

1 A.

• 2.. * Cfc" • RrstV all, who owns that facility?

.''• / »it turns out; we now know that the trackage,

Is owned by the Long Island Rail Road.

The property surrounding it Is owned by a

p any called Nfcolla.

7 Q, ' Why Is 't that your strategic partner, as you called

8 if/no 'onger can use there Nlcolia' facility?

9_ A. 1 here was a lease of that site that expired, I

• 10 belle1 re if is at the end of November, and ft Is not going
11- to. be renewed under any circumstances.

,12 Q. < How much stone?

13- THE COURT: I'm sorry. I'm not understanding

14- this witness.
i »

15 • , | You are going to have to talk slower Please ', -

16 talk irltb the microphone.

17 " . | -'Maybe the court reporter could read back the

16 'last qpestfdn and answer.
•f » / -•

19- I . (The record was read )

20' i Q. '- fan you tell the court who are the, you mentioned

21 strat̂ ic par triers Who are they7

22 'A:,., Partners within Sills Road?

24 • A. Tn'c.partners within Sills Road area company caPed

fcfcflp CpUtns, which Is a largo quarry operator and

I Drumm - tor the Plaintiff - Direct/Ma. Bfbfow

1 construction company In upstate New York, In the Albany
2 areaJ

3 .. ' ,; Suffolk and Southern Rail Road, which was formed

4 . initially to1 become a common carrier. It never has become

5 - a common carrier but ft was formed by people, Individuals

6'.;. who have had experience In rail logistics and rail

7,̂ . transportation.

8 ' ' \ ' Another one of the partners Is an affiliate of
3,-.Xdjo(ConstructJon, which Is fn the construction business

) and has a need for stone In Its businesses.

Another partner, the last partner actually, are"

* tyro I [fdlvfduals who are In the asphalt business who have

- sfgnf 'leant need for stone In the production of asphalt

'Q:' You mentioned Suffolk and Southern Rail Road In your

t answer? -,

. A • Ves." '' •

, Q:'. CouJd you explain to the court what that is and •

'.wnetherSuffrlk and Southern — well, first explain what

"that A-'
- I *•' , -

A.--; Suffolk and Southern Railroad was formed to become a
comriion'carrier.

• I, 'Suffolk a'nd Southern made an mJba/tfffng with

he SJB to actually get authority to operate as a common

arrfer at thp Nfcolia site that I mentioned Ate- that
i/ng .was made, and In fact after th? STB had agraed EG
•08 <J2 53.47PM

11 • . ... ..'•«•*
' ! •. ' \'f \~'., "•<--••"
! Drumm - for thjfrPJalnjinVDfnf

.j v _._ yr.* _ f-'f'**.&*/&%

smaller slt*,̂ me I

authority to do that;. ;̂ [-'*^X^
r * , • f • "̂ i*!;**1 "fir

basically tn our rea
T -

m.that dte/ we actuaf
L " • * l&f**

application In abeya%e^w

situation. . - ", ". -'* fV'
-. . "V.. .• t:-

Q& What kind of defect̂ '

A.f tt turned out

the rail site was a

that site for some birioa pf.
* * * t »^?VJl *

thjay were in the prwces^Sf,

viWHiiiiijf ". UK **• •*n*isjp«w«a^*« jji

v ' £*¥*,f**t JR?
were going to be able te'jget.-a.'

interest in that site

Q Dfd Suffolk and

1

2

3
4

$

6

7

8
9

10

11

J ?»*
approval to do any acfivit

i ' \ *V rf-
Aj AttfieBrookhaye

, :•> •

°; te: -.. . •''- ;
AJ Ves. Our plan waXfa
i- * • - ~'<-_y''ivact as a common carder),

the entity that as aVaVlroad
I * . ' 1-(Sat' | ^-"VE^V

arid operate tfie'BroqkhayenTtai
: «^ • fctK^4fc,rawi Once ft becainevcfea

that we made had a~
filiad

1
operate the BrookhavonRall

I .*<-,*••-" *Si
12 srfur

13 Q; You are talking aboutj-a^S
f * VV^ e^ h

"^S

14 AJ As Suffolk and;So" '̂ "*"

15 ;' Onrattbecahf

16 wib made and the

17 that we had at Nlcofra'cou

18 thji STB that we were-

•' THECOUKp$
'» i 'T'J i1 Vjjjf
used the term.we se"

19 respect to the iBrookhaj

20 Q/ Has Suffolk and
21
22

23 I

24

25 to.
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j-
THE WITNESS: Suffolk and Southern,

In my capacity as CFO and general counsel of

•̂SiIIs. Road Realty, I also act In a similar fashion for

*5uflplk>and Southern Rail Road.

^ 6
' 7

8
9-

''10
•' 11*

12'
• 13

* '14'
1£>
16

.17

*,18
19

20'
21

,22 •
-'•23
- 24'

when

THE COURT. That is who you arb referring to

fpu am referring to a single entity.

THE WITNESS- Yes. We, meaning Sufrblk and

' SouthernRail Road In this case.

i >. THE COURT: You don't have any financial

interestjn that or any offtcer position other than

' general coutisel Is that what you are saying?

THE WITNESS: Correct Yes I act In that

capacity for them.

. Q. lyow, has Suffolk and Southern ever done any

constructlo'ri activities at the Brookhaven Rail Terminal? **".'"

, A. * Mo. ,1 mean, we recognize that — '' , '

'" Q.v Arid if you can, be very clear about the we. '

-A. --I'm sorry. , ,

.- Suffolk and Southern, because.we recognize that

Suffc Ik and Southern recognize that because of the

, probl ems-with the lease, our lease of the Nlcolla site, we

' VoaJI: e that were not going'to be fn a position to obtain
1 the c rnimon carrier status that would be necessary to build

tfierE roo'khaven Rail Terminal and operate It as an exempt

•spuf-r, , .

1
2
3

4

5

6

7

8

9
10
11
12
13
14

16
17
18
19
20
21
22
23
24
25

'Drumm-for

going to be ca

expected, that'we

orienting railroad Iĥ rour rowit-'J •• • , =• ̂ M-̂ Beg;
0.1 Pnor to entering mln-lpe/alh

I " ^-\?*~if *ut3/H
Rail, which IS bAiiiuibi/r uiu£»j.ua nu

discussions with <^presentStlves3t
1 ' - ' ••rjffA- -sYVA™

Brookhaven? _ v '.- -, ,*,̂ "Cr*ijU
i * i ' . ' • jo f it- fjfsf

A.! Oh,yes.Jl . sr-*l-*'&i
,3- «• ijli, • .«• I JSJHfc..• îiVK ĵ̂ Ai-iu^Krtr.t»

..,...-...
•J *' . • '•lJ*Sa# l̂ --^

«uhty director, ô plamlî

Ray Donnelly who, Isttedlfecb

for the towri. - f £':?!?•£'"''.%»$
I I think th'at,wa^>7rtn^

with the'town.. .. ̂ ^^^^
\ ' »JiT1? ^F " SSfrJ

Q:; Was there any discussidns/ln1

; • t •"• , ̂ A(iflJsJ£«>i
town, about needing tpwh"-"-"

A
I ._ •. .'-v^-.
i

rmXfaerrjjZaSm. • f . *•* **BHB^O11^ ,•;/:;
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1 1 . . J. /And so it was'dedded that In order to bring

2 this plan to fruition we needed to, and the best way to do

3 tfils was to work with an existing railroad.

4 ' I At that time then Sills Road Realty contracted
* * • .- 11 v i

:5 *• wftnj entered into a lease and operating agreement with US

. *r6'̂ TRall 71 order to build, construct) and operate the

.7'* Broofchaven Rail Terminal.

9 Sirf

, 10
-11
12
13
"
14

believe you have In front of you Plaintiff's
/which Is the railroad operating agreement and

propc rty lease9

'A'. -TCS.
pi'' ] s that the agreement that Sills Road entered Into

;*nthllSRall»
'A. .'•" fes. That's correct

15. Q.'V , IndT is it your understanding of that agreement that

16 v, [/S Rail was the entfty that was operating, constructing

17 *; and Operating, the Brookhaven Rail TemunaP
18V A>; Yes.-

IflT'jCfc"' Was Silts Road In any way constructing or operating

Brtfie,Brookhaven tell Terminal?
•Afr-'No.' -
a1' . a., , . •• .'.. ̂

i2£ 0. ' How î as ft thafyou came to know about US Rail?

13 -'JA-: f understand that some of the principals of Sills
'4' >,Road fiave had previous business dealings with US Rail,

1 Southern actually,- riad pcepari
, •' •*/ ^P*,'i-"Tf"-'o't>

2 from our STB counsbhas well*

3

4 late . ,.. _4^ ^

5 understanding of whatSieJefla
! * •» ~1^' ' '* SsMrT^T'̂ f'K

6 respect to STB or the federal—
7 local environmental.-̂ }!

d
9

10"

11

12

13
14

IS

Did Che town
1 - ,describing

AJ Not that I'm auraVeof;
t T - - -

Q! Sir, what I would
been premarked as.PlalritrijPs E

believe. "

16 ' J Actually;ifwafltf'̂ ^

17 5first. • ' --, *\J'rfpl1&l
i " ' -. ̂  -'* ••'Sfe'fcS18 . i Sir, nave yoiTsveKse^n

and

,18 .19 A.

tickets,

named In them.

s6 once it became clear that Suffolk and Southern was not
Page 62 to 65 oMli

Yes.,. .
20-o! Can yea tell

1 ** -
21.
22
23

24 " 'Sills Road Realty,

25' Contracting, Pratt
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OF.' • Who''a"re Pratt and Watral?

A. i.' ;F ratt and Watral are I believe subcontractors of Ad jo
'Contractors. •"• * . '
I---- i . " •• .
'TQ.- Vyere'they doing work at the Brookhaven Rail Terminal7

»5 'A. --lea. They were doing some "excavation and I believe

8 truck ng work.

7 MS. BIBLOW: Your Honor, I would ask that these

8 .series of tickets, marked collectively as Exhibit 1
9 through 5/be entered into evidence.

10 ' f-'.MR.CUTrlBERTSON: No objection.
'. I. - '

11 |, - THE COURT. Admitted.

12 * ', f -" (Plaintiff Exhibit 1 through 5 in evidence.)
13 BY MS. BIBLOW:

14 _Q. -Sir, when were these tickets served?

15 ' A.,- If memory serves me, they were served over'a series

16- of days.'-1 think It was from October 12 through October

17- 16.- [
f 8 - Q.' And at the time that they were served, had the STB

19* entered Its-October 12 ruling regarding the cease and

20 . desist order7

21 A..'- les.
22 Q'. And-fo your knowledge, at the Hme that decision was

• - I * ,i. t
23 jssucd by the STB was the town participating In the STB

2.4. proceeding'

~~ ' ere not formally an Intervenor, as I understand

I • *. f *W";Jfy
: Drumm - tor tne'plalntiff

1 sohiethlng related wMgffii
2 rWnpermltte'd-use.? ;X /̂-V.g

* Q.f Sir, Is It'dear Iri'yojjr mirjd'ttj

tickets deal vlrtth'heajth'—*^*^4
5
6
7
8

9
10
11
12

13
14
15
16

17

18

A. NO.
* . .

MR. CUTHBERTSQNi.iO.

Is that your understSrjdfng

do;that? .1 ,-/̂
A2 NaTneyairappWti&

: *- rjrSe-Ji

MS

.
stEuck the answer.:

, •
I MS. BIBLOW

MR.

19 Billow, you did say overruled.ij'w

20

21
22

23
24

25

THECOURT*
arfewer.

qqestlon? Vbu can go ahead.̂ tî

BY MS. BIBLOW: ' y.y- "S t jtjtfJJ
I Drumm - for the PlalntifF - Direct/Ms. Bibiow

67

1 Itf but they certainly were aware of the proceeding since

2 '• ft was in part engendered by their letter to the STB.
*"* L "

3 Q-' Who served these tickets?

4 f A/^The town inspector, Tohlll, who I understand Is an *

SIL - Inspector with the town attorneys' office.
"•• «• "• T s

;% 6~ p./.You mentioned that the tickets there are a series of

7 ^bckeds! • And I believe, if you look at them carefully,

a,- there are nine tickets issued to everybody except Adja.

2 were Issued deal wi

Yes.

~9 - And X djojias eight tickets?

1 0 . - A. , : : think It was everybody but Watral.' Watral had

11- elghi and all the other tickets there were nfnc tickets

12 - Jtd «alch~of those entities, all of which cited th'o same
13- '-violations.

Qd- /And the violations that are noted In those tickets/

first of.all when are those tickets returnable?

16' A. The 13th of December, I believe.

14
15

.17 f [, .'Yes, all them are returnable'on the 13th of

18;, becdnber.

19- "-p."' ,Sir, to your knowledge what are the Issues or tho

;cpde* provisions that are being raised in these tickets?

" /. Most of them, almost all of them, had to do with

22'-,-violation'of zoning ordinances. \ r

23-' -| .̂" Mining without permits. Not posting a bond

. 24-' against mining, I believe." Failure to have a permit for

25 .' tree removal. There was no building permit. I believe

01/23/2008 02". 53'17 PM * Page 66 to

~-' jVj.lr.ir Jp" • i_- ' '

8

9

10

11

12

13

14

15

16

*

sajd, your Honor.
I

BY MS. BIBLOW:

Q.r What have'v^u

theso tickets''
AJ ' Well,

seriously.

Drumm'- for, the Pla'lmlff £

Q! Is'it your_uhderstanding'fjjle

3 A/

4 Q: Do any[qfthe Hck(

5 health and sa

6 -MR
7

nb longer permlttediti

20 have taken these ttfjf
21 criminal prosecutf(in<. i • • -* ^* -j h. •*. os
22 foV violations we don;v= _„„.
23 Q: Can vou ten Uie'courtfrfhat

24 taken, or its partners.riay^ak^
25 in!the stone buslnesVaivCajctlyjt!
69 or 114
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1 - at thefsrookhaven Rail Terminal

2'' A. faith respect to the'stone business. As I said, we
~ continue, we have set up a sister company "called̂ SIIls"

maierl.als'LLC, which Is owned by the same entitles that

own Sills Road Realty, to be wholesale stone distributor

of sb ne on Long Island.

* ,' We have entered Into an agreement with our

upstate* partner.

Who Is we? . ' ' '
] 'm sorry. Sills Materials has entered Into an -

11 agre'i ment that Sills material/ has been operating under

12 " /eally since'April of this year'to supply stone to Long

13k Isla'njd from quarries In upstate' New York.

V5

6

7

8

9

10

Q.
A.,,

' * j . f * " • " * ^ -^-- --• '• ..*• ^*"3
the business at the.Brqj:

I These are"exjjjtr
These are contracts tfiattfave't

an. expectation that the'busjnes1 - • •'*. *JTO!V »-
April. And these are-ajl pa^andj

harm. - • ' " ' •*,'-%\"*:*JT;

14 . ;

1.5' lease

16'''used

, Our upstate quarry partner has undertaken to

'a fleet of cars, roughly 104 cars, that would be.'' -
i • , •

to; has been used to transport stone down to Long

17 ; Island from the quarries.

18; 'r J'i * We have been providing and selling aggregate

19, stone'to' pnncipally to our partners for related entities. •

20.-' '̂ ' "We have been actively engaged in what we expect

21 , to be engjaged In, which Is the wholesale sale of

22 '*. aggh Agates on Long Island.

0.' fan you describe these rail cars that you have23

1

*2

3

4'

5

6
7
8
9

10
11
12

13

fine.

If Mr. Cutfibe"'''

THE COURT
;

MS.

BY MS. BIBLOW:
I

QJ Mr.'Drumm,
14 dc[ mean bneflyf-talk'a^qur0iei

15 Haj&e been Issued tp'yoim8asin|

16 deWlop a Bittoiehr"^**2*5^

24'*\ /Kent bned that you have gotten.

VjMMk5TC • * - WECOURT: Do you rreally need this testimony

Orumm - for the Plaintiff - Direct/Ms. Biblow
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1, for purposes of the application that is before the court?"

2 - ' - MS BIBLOW- I believe it goes to Irreparable

3 harmjyoUr Honor.

4 , | THE COURT; Okay. Proceed.

5 -,;' "j 'MR. CUTHBERTSON: Ifl can" be heard.

-6 :' ' | • , Your Honor, it Is an upstate quarry. That Is

7 * not.befbre the court. I don't know how the upstate

* 8 |V'quarn/.'s lease for railroad cars goes to the issue about
9' Îrreparable harm in this action.

" l b - -Y ' ' { - .THE COURT- I Will permit it Go ahead

• .11 . ;' / {; f Try to get some focus on your examination It

"12 ,iis a'v ;ry limited purpose that were here for. We are not

21 ,to|Mr.'Drumm'apd he saioTltls

22 Isafraid of'that/lthlnk"lt>aVan^1 ^ « ' ,• t. -,*iiSl*^**3
23 ;
24 , MS. BIBLOW,:. jVouifHojg
25 aspects to it,'" If the^cou t̂y^1^*'"

Drumm -

_ ^J Sf V*. *n

,' THE COURT^DofyBifJaf

th t̂ you haven't cbyered? ĵ/* if

MS." BIBLOW:̂ ' Vesfvyift

i* *,•.<•/-•/•-• v*

4 and noneconomlc fssue|Tejadn!
.

13 tryirK the whote case.
" 14* ' * f '," MS. BIBLOW: I understand that.
' • • ' * * » , . •
; 15 . ;.! '•• "THE COURT: The hopes and aspirations of the

16. ' (ead.i Jalntiff I really don't know what you have In this

.' 18'' ' J j f „ MS. BIBLOW1 'In our view, your Honor, we have a
V, _t *"{f I*

19. dual 'Obligation In order to get preliminary relief: To '
~"l"~ "•' l*' l *"jjashowmkellhood of success, which we think is very clear

wlt̂ 'respect to the STB who we "are In front of, and these

22 ĵHctiajp should be held In abeyance, or shouldn't have been
23. issued

Qj As I said. If you caab/ienyjC

9 impacts as oppose^ ,bWyst ̂ he'r"

10 A] • Well, ag4ln,-"Oi'̂ faeSEj"-i

11 stop the.constructlon ~~ "
12 ~ ~f* ~" ^*^

24- .', ,; p. - And we also have to show irreparable harm. Th-s

25 ' 15 activities that has been undertaken In order to go Into
1 of 42 shets

19

20

21

22
23

24

Page 70 to 73 of
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16" |

17 SJB has issued the.c^e f̂
18 

Î " * • I'~ -i 'Mfc

\ THE COyRTc^JsIf

violations,

sff/s come into a'cout,̂ ^ ._
criminal --•-r:-—- '- *-*- - -A

' I j * -t

25 legal question., Do you 'se
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2 *•- J- THE WITNESS1 There Is no specific cease and

=5

-6

•7

8

, 9

10

"il
•' 12
-13.
14.
.15
16'
17
18

20
21
22

•23
24

deststt'. ..*

"**,' '• ]' THE COURT
r*' •• f I '
; and desIsE order. . •

.*!•"• THE WITNESS: Yes

However, the STB has issued a cease

.
! Orumm -

•

through 5 In.eyfdenrefc/rriWrt
* - -1; ̂ we?^

1 u<* oral /MirrariMfStKMS. BIBLOWr-

That's right. •

; '.' THE COURT: Isn't that the reason why you are

not pr acee'ding with your construction7

\ l „ The WITNESS: No Frankly, I think if the STB

had n tt rssued a cease and desist order, we would be '

concerned about moving forward with ongoing violations of

ttwh'r-

•' / • j' The COURT: But that is my point They have

; Centered a cease and desist order

' ' 1 THE WITNESS: That Is correct. •
. _j "THE COURT1 And you have taken that to the

circuit and they have said we are not going to review it

because that is not a final order.

THE WITNESS! Correct.

THE COURT: So it not really these tickets that

are'stJDpping anything, Is it' ,

--THE WITNESS: No. -

, - MS. BIBLOW: Your Honor, If I may be heard on

- this point.
- I .THE COURT: I just ask the witness questions I

it.! I don't .know how'Mr.';!

bebause he hasn't ••^w-*s

Empire Asphalt, *
: " THE COURT:'

any issue?, FbV wha*w£freltfva'noe:
r • • - "* -jtV*"'-" "J^

healing. ^//:\^*fip«

j \ MR. cirryBjIf*""™1 *™
For the hearihg'rwltf'n'i

objection.-.
"

ri r"lDrumm - for the Plaintiff - Direct/Ms. Blblow

-- ,. ' •' " '" ?S

1 ,'wlll gi re you ample opportunity to be heard at the end of

2'' the a se". '• *
, "3" BY MS/BIBLOW

"* 4 *Q. 'J*tir. brumm, who Is Empire Asphalt? ' "

• , 5' ''A. I !mplro Asphalt is an asphalt be company that Is owned

- 6 ""• by « feral of the partners of Sills Road Realty.

- ;7 •;•.- i .<'- It acquired the asphalt operation's previous

" 18"-- comf any In April of this year.' And ft Is one of the
,* _ ̂ 9-T- userŝ 'one of the purchases, of stone from Sills

i<r"""*~"

13
.'14

,4
5.
6
7
8

•9'
10
11"
12
13
14
15
16
17
18 are In?
19 i
20 <

21
22
23
24
25

'MR. CUTHBER

i '
BY MS.V MS. BIBLOW:. . •* ̂ c^siSJfc

I,1 Now we are on RaJnb'fe.E ĵj

MR

• '*" jVtf ""'IMFTHB
i (Plaintiff ExhIbrt'6Jn£v0£r

rMS. BiBijOW: "v<r~i'r#i"kSteBY MS

QJ Mr. Drumm, wheh^were tl
.•r .* ~'iiAttfr&
AJ These were Issued

O. ^And'after the commencement of this action and the
.. 'fllfng of the order to show cause, was Empire Asphalt

<'i.V P
Issued tickets by the Town or Brookhaven?

' " MR. CUTHBERTSON: Objection,'your Honor.. I

lelieve that Empire Asphalt is relevant to'this

:' They are not a party to It and I don't see the

-J'.

-16* actibr
. 17'K-jelevance.

;THE COURT; I will permit the testimony.

MR. CJTHBERTSON- Okay

i hi sorry? Were they Issued tickets?

' 7
8
9

10
11

13
14
15

Q. Af

*1
Tqhill.

Qj, Is that the sa'meTpe

bckets

fj
Q. Could you

Asphaft, Sills Road

'A
16 owned by ̂ shartotw

, \ - 4*«. •^&^3
17 with Watral-BrotherW

] • .* 'ts 'j'vJi
18 Q^ And to yo'ur knowj

19 A.;

' 22sV:Qj "* Were they Issued tickets' , • .'••.-•

23 .̂ A".-"- ;Yes, they were.

24 • >Q. * qwpufd like you to look at premarked Exhibit 6.

. 257. . ' {'; Tr-E COURT: Why don't you offer Exhibits 1
OJ>23/2"()OB 02 53 47 PM

.>, >J..^Jl'U\ " •

• J - M .

20 QJ And to your'knowle&je îra'
* i * ' ' ,' **-3Wi'i'«**yi

21 awdre of .that Intercqiiriectjorioj
' ' * *

av
22 AJ
23
24
25 BV MS BIBLOW:
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are September 2fef- '07.̂ ^S.-l̂
i* r^-» .„.* l«̂ .» .-..L ĵlp^kM*9

I understand ttat"- '̂""*

- MR
' -

THE COURTi



i Ibrumm - for the Plaintiff - Direct/Ms. Blbloiv
r •
_£-. . .,_ —78-

j
~

• '•' Q. y£ fr^does the Town of Brookhaven use the'EmpIre

I? facility, Itself, to obtain asphalt?
, MR., CUTHBERTSON: /Objection.

•'THECOURT: Overruled.
^W 'M?*-"1.*

• A.. -'Yes. *

/'dip to your knowledge Empire have to provide a

• * 8.;jbii&jcuroerit to the town In order to get this business?

9 '£ -

; [' 't I-*ijj ;?vjg
1 Exhibit 12 Into £vide>ii
2 j THfftbuR'Tj

to"
Bthlb t'l-2:
*?C '

would like to show you what has been premarked as

1 MR.1 CUTHBERTSON: Your Honor, looking at this I

•'- 13 l̂ -bel'lev̂ npw were going completely far afield.
• '• "ysflfji " 'i- ' , *

. 14/y.*. ?;1-k,The fact that one arm of Brookhaven town

J15 'Vgovmtfnent may use this asphalt plant, and to attribute'V

'̂ iB.VtM^ ribtyledge, that there is some connection in what Is .

SCLfr

have

—19, -\RnojvKJge of this is really ludicrous. And I believe .

. fio^SSnjp etElyJarout- '

;,̂ T1HE COURT: I believe counsel is trying to

s'biknowledge on behalf of the town which is a
single J^ntity Help him.

'

CUTHBERTSON. Okay.

forthe Plaintiff-Direct/Ms. Blblow

79
•n "THE COURT: You have your objection.
*", MR. CUTHBERTSON: Thank you, your Honor.

* " I L* ̂  '
4< •Q.s* "Me. prymm, can you fell us what Exhibit 12 is?

''5- Aî Tes^ It Is a Town of Brookhaven transactions!
•* f • • i . c *i - Lf • l ji *, '

" ure form..

'> 7/1 Q':̂ riAnd''in1-that document does that explain who the
.' "-.•*••.- M,"" • lft\"

- .8" . partner̂  are of Empire?
•,!• • F • * 1j ^

5 i-

•4' ! - .
5 Ho'nor. ,.

6 ' ' She'hasn'&i

s7f thfe,ttathe

8 this document1?'

9 i' • ' THECOUK

10 this document? / J l J

12
13 , Empire in Aprtl/'your^c

I * m *, t m f ^- \̂* '

'14 decided to iŝ de'tTdcels

15' o ĵth'e mterapnnecUdfcw
i ' • • * • " t ^<SfVR

16 wrire aware that their'ow
T * •' i i ~ *•

17 they would not Jssu

18 ' , { . ' • THfi.'COute?'" • • * * * ?«£<
19 dcfcufnen t̂̂ V^br1
• • ^ >._*_.* j_,.

" i'
21- It talks aboucaYoTtji

, I • . «ii&
22 are all the sair % ^ t ' f j ^ * «

23 was Adjo. *,"..-,, '-*J

24 AniJ ttiVtoW.
'I ' * I (. ' -'iS1 '

25 asphalt, so they are"hwe(j

). • Drumm-Jorthej
• ' ' . ' ' " ̂ •"•^

1 "a facility that has operatl
• -• jl'W*

2 't • ' THE-COOR^C

' 3 Pratt III, and anjndwii
f r T " ••* f 4"%M- •

4 ';- Is"tfatwh>^L
s

There was a supplemental filing made with,the
J;1* ]̂bwnfwfiijch outlined in detail both tha corporate owners of

'*• Î ^EntpjFe and who their individual owners were.
-_— - .- _ ^n ^^^ th(g gypppĵ gj JQ (.̂ g tQ^?

/as submitted In April of 20O7.
';.can you just briefly descnbe, and'l do mean

THECOU

i, how long the Empire facility has been In - '

id whether or not, in your knowledge as an ,
(̂ requires any permits to operate.

. CUTHBERTSON: Excuse me, your Honor, if I'
there. - *

Biblow is no longer talking about this

not offered'it into'evidence, I would object to ' '.

rtfcplar document and the fine of questioning and *' •'

Vr-^s- BIBLOW- Then I will ask the court to mow

6 same people who are[3my'"

7-.Pfatt,s,r:' »,0;J^j
8 1 •• •. « -i«. ;™E!PitV;iF'

i

9'' •'

10 ;
11. relevance It may, n'avg>J '̂
12 |
13 . ' . MRVaJTHfî '
14 j - . ' ^ - ' -=*.*«

15 BMMS.

-16* Q{ Mr. Drjmm]da

17 * Yoju have'alre^y tes
18 'Empfre. How;many:- *̂*

19 ' AJ ' Emplnj Ifcfelra

20 yaarwhenSJaofu^
2l" QJ ^ - ' * -=- —

22,' AJ
23 ' '[
24- testifying he undefsc

I " * i "^ ~*Af~

25 dlipct knov/ledge of.t̂ M
"- of 114 % '• >"̂ "?



-.' "J, "•* iDrunim-forthePlafntlff-.Dfrect/M»»BIWow" #V'_ "
. V , * | * C ' " • ^_i •"*

'• JTHE WITNESS- Well, J have --
ic , * f

- THE COURT- Do you have any personal knowledge? -

j. THE WITNESSr I do, actually, in terms of -

,}"5 "

Drumm-

E COURT Overruled
. -

/̂ THE WITNESS: - In doing due diirgence I was

;>6, '• Im/o/i' jrf in forming Empire Asphalt and in representing

-..X \̂ 0£m Hftfie acquisition of the assets. - . -

&f_':Y ."' *,; Fflr tne due diligence that we undertook, I

'- •' 9 •ry.ifhd€r voty In connection with that purchase, it was dear

"10?1 thattl implant had been operated by the previous owners
.. m Jf **c*j * •!•• " *- f

• 1 i ..-'-since, L985.f The previous owners .were in business and

f£-'"yanotj s r̂ecords Indicated that the plant had actually been

1f3\̂ glnii{r?'bf)iltand in continuous operation since 1969. t

.1̂ ;' i*£f . ,-tHECOURT. Did you say 1S69?

15 '̂ «": THE WITNESS. 1969.

'l*J

4 teh bused? .
] • i* • t ^""i~tfl"

6" 0^ -And that you d
I ^ • '* *^ > *5

"" once theizoningl rialsi<

nonconfbnnincfuse? '̂
i . • : - *if1 ..MR:

. * r - i / V , -

17- -' CteX To .your knowledge in representing the entity that
'• 'ti' * * / * • ' "V18j ^purrhased-thls, had Empire Asphalt ever received any other

•>' _*•"•*- i"1 •'"%* ,
19, . -tteket relating to noncontormfng use such as the ticket

' in those other tickets 'and Exhibit 6? ' .

:••-.<• -i5t¥

.12 BY MS. _

13 Q,' Mr. Orunim; wnaPI m
^ •* ' v -'" .̂ M*sfS

14 I/ttle bpt/or" question-1"

16 A. Yes'.

oe we didn't see anything In thefr file Indicating

23 '£ /-^L1' • > .And we got representations in fact from the
*S Jjff J f ifefrJy. t*1!̂  *

n thai there were no violations.

ffi£(fiin.you explain to the coJrt very briefly what the

- for the Plaintiff - Direct/Ma Blbtow
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1 ' ODnconforming preexisting use means. ,

2* X. ?'&tfentially/t Is, acT understand It Is a
" , ',$ H^-» i * • • .• • •

3 -,comnjerciaJ, essentially a commercial use of property that '

4' • was rateWzoned for other than that use.

'' - *' ,lp •'r'̂ nt' governments aren't permitted to take

^ wprop Hy,'without compensation. So as a consequence, when''

vv »onfii I'fardlnances change —
x " " -MR CUTHBERTSON: Your Honor, If I can. First

le'dcflmtion is probably wrong, and I don't know
.— -** >

it I is really relevant.*"• • **
*(/THE COURT: I will permit it

'! ^Edon't know what relevance all this has. '* "• H1 .Vou seem to be Ignoring the reason for

). You form a separate corporation for the * .

fjur'po lie ot'fimiting liability. What relevance is It that' '

s/rtjrtar Individuals happen to have other'corporations?

"Key r̂S-sJBparate entitles y

BIBLOW: I understand what yon-are saying, ' -

r, but our view Is that the town 'was very we/1

18

19 A-1'
20 made with tho STB.w

21 . Southern RariRoV^*1

I - p*!,*i f1

22 common carrier w
<H f • .'-•'? riff
23* There was-1
i - *• * fc*i Vi "\*'

24 ag aln by Suffolk ami.;

25-' Brjcwkhnvert ̂ ali-̂ ^

' "' Drurmfi-for

Suffolk anutf Soutne

2 the defect In the title

3\ the applfcations,.̂

4

5 wiehdrawn? *-."*£, v^Ji
." - - --,»>,'<^"«a
it TWjM^—

AJ. And Suffolk arf1 * * * .£• 'I.* * ,f
8 investor In SII(s Ro;j<

9 entity In mjjj **ay^ sfî
10 Investor*. * •• AZJif"

, . . - .
12 fleWsday artfcte an

i î 'i ? '.;
13 Y-

ng

of the rntfirconnective entitles at the time It

» » i .
:{;tTHECOURT: We don't haveajury here so I'm.

9 petfnrt you to make your record. But try to keeo
-'!*„ ';*
r eye/nTthe ball here.

jjb. 9IBLOW. Thank you.
47 ?M

14 letter from Merv'in
, j , ' * •* « 3* ¥'

15
16
17 really essentfa t̂ ^

1.8 • understand the^vvlde'fa'

1 9 tesb'mony unaer tftese;

20 establish ar&ord, J

imony ua ,
.* . it..-:

21v

22

• , - -

24 ST8 proceeding. -

25. |
Page 82 to 85 of 114
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' '••"..•-[,. 9mt.mm- for the Plaintiff - Crosa/MK Cuth'bertedn ' ' ;'

> '- '
'',1 "s'olrii" '.rsL.vr.

' ."*' ' ' ' ' ' * "•

fefbe submitting with regard to what Is happemngMn H

, ,24 j-.that-E rpteedlng?
•r--iif'^'? rf/MS. BIBLOW: Yourtlonor, we have already

i tted^and it is Joint Exhibit 1 'which you have

- £ Center id 'info evidence.
"•> • -

; - I will sum up in a couple of questions this
:' 7- vfttnessHfJ might.

8' , "•' ' THE COURT: Proceed.
' 9''.BYhSff BIBLOW:

: Sills Road Realty and'US Rail before the STB
with getting'permission to operate

1.12 JlJrocfo liaven Rail Terminal'
13 -̂  Yes^we are.
-14\ .\- / ;V MS. BIBLOW: No further questionss

'" "VTHE WITNESS. Thank you.

j ' , ' -• ̂  ; tt!

1 atfout subject to Stjf

2 AJ' Right-11- •.»"
I A" *• fc • J

3 QJ Dldyqu'cciuch"?

'4- A3 No. .- ,V ;;-£>
5 Qj So you"said thl

' 17
. 18

1 THE COURT: Okay. Cross-examination.

v%- "20^7 Qi -J feprumm, you testified before that legal memorandum

V-v_..^kT-.t" l:v H . . • -,"jj-* t «••*'' "*' i.
Tsoy? ^-t.--.ZZ? '4i;r-

i'j*!̂
f .-.Your'counsel didn't bring them here today, and

! - -/ V5af̂ ^&,̂  |veh't submitted them to the court, have you?
a^/Aiv.lltf/ '̂

&•, 1 fj'e;you mentioned that Suffolk and Southern had made

i - for the Plaintiff - Cross/Mr. Cuthbertson
1 87

•-1-" a filing'with the STB? • . '. .
2 ̂ 'A.1-Correct

'••3 ,Q,r:"Dib,"yoli have an attomeythat represented you In
. 4 '•' '~ * '
-•£'/ A; I'YeSf-wedld. ' - '

•-- ̂  « fj^ ^^ ^g ̂ g^

lilame is John Heffner.

i, referred to two filings. One was the Nlcolia '
that correct?

r~
then the other was for what you term tne

Rail Terminal. Correct?
..Id, 'MTU' .esw ' '

'.•** ,• ' '> *
- 14.T-jCfc? l̂ /fth'respect to the Brookhaven Rail Terminal. You

- -15,-' subm tte'd that in May of 2007. Is that correct?
t *r-fai3W,--*jH
t'1fi:'. A. i ] thjpk, yes, I think that's correct •
*S17-?!?<3iv^ rfd at the time you Indicated that Suffolk and* -
^18 ' SpjJtf ern^had reached an agreement with Sills Road Realty

- C *" • •
'i î lease and operation of the rail track m Yaphank,'
'prk/; Correct? ' . . . - • ' , - .

: esCSubject to our ability, Suffolk and Southern's^
•& ffl?-X_ - '. _ . _ ' . . . .nr to perform that agreflmen .̂ye«.

'say anything to1 that effect in the submission *"
i •*' 'il "

24 : you made to the STB' Withdrawn.24 . you made
:~ ~*j£. -J .1.J-*
25 ' ' - ^*- mentioned some subject-to language

Page .36 to 89 of llf

6 reached a-lel
7 2007. Correct?, t,*.

" ' < •
•16 exhibit. *I apologize :̂t 7 . - f ' - . -4....r"charactenze,'7-j,p-
19 -'i'-* 'THE.COl)rt;f
20 '
21 think it Is necessa^
22 'BY MR. CUTHBE'RTSG
23 Ql You testified-
24 ' the Town of Brook

• » -

.
lk and Southern

V fthe Brookhaven

In terms of i*
With r'espe'c^o^ettln
Oporate/Wh'a^

submission/wasnt' '" -•it-xtf~A . **—.—* •_Lt^ZV_ —

,So they^weffr-* * t \ t

18

19

20,
21 'Q,

, - , • * * f^j-'rfj
22. ' we ri't yqu*bei|*vej

23; rikinot?'; \'^.\
24 ' AJ One really £a|[
25 'clear yet that Suffpll



- for the Plaintiff - Cross/Mr." Cuthbertson

. -
r -1 %as-a. carrier because of the fact that the first filing had ,

' f. '41/-]} ,-.
some.̂ efects fn it. And so, as I said, the reason we then

" u r * U S a H - - -.-- . . ,

Drumm

-
. rne stop you So you needed to get authority for

* ̂ 5* ,,- • 'i^ - ' .
.- 5 • SuffbJ k; and Southern —

*-"6 _- ; " ;"̂ MS BIBLOW: Can we let the witness f'nlsh?

- . 7" - "- ' \ V' T^E COURf : Did you finish your response? '

,8;i"-f\" | <;*T/:E WITNESS: No. , * , ,

• , - 9 ' v; yj ' J foe then turned to US Rail, because of tfiat

~'1 d" "" prbblen$' because they are an existing Class ril'camer.

< 1t'''riY'jMR"icUTHBE1TSON:

f 2 "JO." 'sb^Suffolk and Southern needed to go to the STB to
•"'13' getawthorijy to beco-ne a earner Is that correct?

*l£-3tf.>$B&t*Thnr» correct. - - ,
* • * « irf. ** * • % ^

* 'JSvQ/^hd US Rail didn't because they are a Class III « '.

" »16 ^carder.' Correct?'j1 i.?**v „,.
.17.'^fLp ,Ves. "That's correct

-18'-: Q'. '/ nB'ybu had meetings In the spring of 2007, at a time
• - * * * i * * f ' v

„, i9 .' \vhen [Suffolk and Southern was the enbty that was going to

-<
l'.20'^!o|Je£a!e this facility. Correct? •

• ' .21; ?*'&^1 ijiaVis correct

', (22v.(ĵ ' frd you ever go back to the town and say we have
•x-« • 1 -%„ *•*•*

-s., 23: ;chanc ed-our plans; we have changed our legal theory;
* **"+£ t *""'
.',',24 /r'arje now/gpfng to operate as US Rail?

. "Jjfekx'̂ j XMS. BIBLOW: Objection.

A.| That's cdrrectj"

Qj You had a'differel

Second

"1
2
3
4
5
6 BV MR-'qUTHB^RfsON^̂
± — i % • j*' * * -* WWras J&
7 Qj In the fftiffg wither

8 tfiat the harm pif wer

9 - trespassing on the fai~

10 AJ That's part of

11 Q] And that ypu/nj

12 to'take awa/those filjis*

14 QJ Yw'also'saldttf

15 charging sffotguns
i ' * "4ti*\ j'^ *

'. ' ;T i .-JJ&

we

- for the Plafntiff -Cross/Mr. Cuthbortson
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THE COURT: Overruled. -
2* 'A r/£ W .we ever go back and tell them that we ware going

-̂ y-ttMis i_OS rally?

4/\BY MfjCUTHBERTSON-

: f :Q. •'(drrebt.

-.. rdt'jwdt'--
" *" jsjufr.' '* •.̂-7-. MT-X* [juiaiiege that you are going to be harmed as a

of the construction not moving forward at this

17 Q\ But you are not m|kl

18 are you? ^>/l$f$^
19 AJ' We haven't ralsoSsS

* 1 '- <:"' i.<sSfm3
20 Q< You havelrdlraMg"

21, substantial n^arlietihg'ln ĉq
f^f^ • — J fc • vX B.ii r*.

23 -. QJ Have you produce^

24 A,1 No. , \
25 QJ;'Have you.

>-7*
'f~,

'- .•̂ tifea'Tfei' "J currently, stone aggregates comes to Long island,
Ck ' r I-1 ̂ \f ̂ ' , £L^±£ * * *

' ^R'Vf^hfQ : y/Ai^iave indicated, by,a single, the majority of
—- JUT«. J ̂ fe ygnĵ  correct?

ssijAs far as I'm aware, yes.

a aggregate does get here to Long Island for'•-MB'-OH- >
-16 VCOHS& uctjo'n Right?

- ..»
418"TjQ^^n.djtmakesItswayhereby truck Correct?

**'«•• _t * i ^ -^f ~ ~ '
,̂ 'VrAr'rSonie.by truck and some by barge.

^ * » * ^ypuwant to position yourself to lie a compehtor • ,
M ""**•*."*- * .
at ifsjarge vendor, correct7

. As .welt asyprovlde.for our own needs.. More •

1 Drumm i

1 journal? f'1 •
2. A^ No.. ThalWuld

3 exactly the ,ŝ e w@|

4 QJ 'Well', 'you havejrtcfi
5 substantial'marketing )̂

A.[ Yes. We have "*

people who* are Im
^l \> * "'"V'̂ iji*1

Qrf- But you haven'&c!

A.I No, we'-have rfbjtdoj
*• I * • ̂ »"' ^*4i

10 -'Qj 'To your knowledge,

11 designation Inthejowji
d| A A I AM - - * • • - ^ *V. •» i_>i

13
14
15
16 especlalV-deslg

17 estate and jocal

18 that built liftttat
19

TheEmp

24/-;JQ.*1'! Now^ you also made art application to the'Second
• * • ,*£ 'J * t1* X * * * ^

;25R sGrcuij (or. a urelrminary injunction Correct'
Oi/23?2008 0^53.47 ?M
, . • J ^ * " ' > « -

Honor.20
21

22: wiliiess?.
TrlECOURJ

23
24
25 down

Pa;e 90 Co 93 or U4 '

MS.'BIBLO;
THE^COURt:



.i •:-,;-•••!••
* % I

2-- : :,

thlli -"for the Defense - Direct/Mr. Culhbortson - *
y_, — ; . - -, '-̂ ' -

J' (The witness was- excused.)

,' • THE COURT: I think we will break for the day

^S]B>*' c" * How many more witnesses dcryou have? .-, , %.

^ ̂ ^Era "^ i - i AS. BIBLOW. I have no further witnesses, your '
' 7*W^&?.{ - • - '
. 5 ."• Hdnoif - - , ' -

: '-6:;-v'-V'F,' THE COURT. Okay * ,
* * i J*1 * 11

/,7 "-' ,'| --MR. CUTHBERTSON: /-have one witness who would

' 8. • be bri !f.*_0n the order of five minutes, ten minutes.

•' " 9- *f - THE COURT. Okay.

Xl"f" Jr™ * T9HILL""
12 /- •_£$£ ijled by the Defense) having been first duly

,»x i3 -"̂ V. s wrn f̂hrmcd, was examined and testified as
'AA ~ lS*-l Jlnuw- • - *14

An Investigaqorflji

/ INDIRECT EXAMINATION

. 18 .'Or* Mf..TbhiN, by whom are you employed?

\19\ Arf.-TowtTof Brookhaven.'

" -20 >"Q.: , -_-,-^ -

'•/Z'f -^AVv own'Investigator.

22"^ Q. 't And now long have you* been employed'by the Town of

you quickly descnbe what your duties are as

for the Dofenso - Direct/Mr. Cuthbertson

95

,-' 1 - - a town Invesbgator?

• • 2-' A. Town Investigator works In tho Town Attorneys office.

i 3 / And tye respond to complaints received by the Town
,"" r *i

4^-,Attbr leys office. These complains normally Involve

'. S .̂ylalai ions'of the town code.
. • t £f:^"'S. '
• ,6^ jQ.̂ ljsh^w you what has been marked as Defendant's

' •', -7t,-ExnfbtA^
%. \8* "*"*" '* Can you tell me wKat those are. •

, ,- 's'-'.'/Aj **V '. '
3- ',-9"r A.* > PKotographs of the sfte known to me as the Sills Road

;-..l6 /site.; •_-.'-, - '
^ J1 f- Q. ̂  ,gdt"when were they taken?

' -12 .̂  A.̂ -1 hese were taken on October 4, 2007.
_ *l3-/iQ.>* > ixJ.do they fairly and accurately depict the , _ •

3nsa'at the Sills Road site on October 4, 2007? . ,

CUTHBERTSON: I would move those Into

'"] TohllJ-foftheDe

I- , -{ •' J-1"' f-\
1 premises. Some equip

2 piles of material, wii1*
' • •/ '** '•

. 3 , j _ Some darr

4 stump. Som'e.Am6re'equ
' I - ' . - . - ' ft&if

5 . machine.,"Andseveral"

'6 QJ- Andforwhat

7 A.
.8 Q- And'did you jssue

9 .

10

11 ,QJ And'd'oy
12 cleared on the

^3
' * , - "V"?^

M > t *fc . r ^acres. ., ; .n;
15, "Cb/AnJ idca'fiowjni"

16 %sib3?
17 A^ It wasn't cle

18 detcrmlnatiorfas to" how?

19

20 sl-fe, and there wV^s

21 notes. ' ^j*^
22 QJ ' Do you;knowif

23 issued tickets
24 AJ- No/I'm'not theO

25 of- Whato- '* **"

; Tohiil-forthoD>.fi

»[ The DEC'also Issiifeq̂ bni'

2 QJ Do you.fcnow wnBt'&feyVv«

3 A

4 QJ Do you
5 AJ I dfd'not know/j

V T .'
^_r. .\.

,22

-^-TrlE COURT:. Anyjobjectlon?.' . ' .

t *" MS. BIBLOW1 No objection, your Honor

COURT. Admitted for purposes of this.

<22 ,v°̂  -"-, .^ (Defense exhibit A In evidence.) - ...

-̂ '"̂ ""̂ JCUTHBERTSON: i\

xj generally describe what the photos depict,

ie photos generally depict the front entrance of the -''
25'bf42.sheets'

6 Q.' Let me ask-'youfthei
I , * - ' i**i*£

7 Did you issue tekefe£to"th_ .

8 AJ . No, I did noL Sĵ &i'

9. QJ / And were you"""--1**-

12 ' Q.1 And why "didn't yowu1 •i ^** • i"̂ i?*!
13 AJ I could not find'W

i t • - ^ ̂ , ^- Hf*<&gu
ormatidnLregarclInglG

"' -i- "" rf- ~ ^^Sv
15 York. • . j^Sf's!*;

16

17 entity that has aSrfola

"18 -. BrlwkhavenVi'dJa §
^ r -f o ^ -*-

19 the State of New Yi

h -ICOUl
! ' s*-vj

21' US Rail within'tfie _

22^aj-\AndTs t̂ lit%&|f

2>'us.Ran?;- *, -.-•afta
9A A </._ . *- > ' "-̂ f!
' I

24 A.I

Page 94 to 97
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for the Defense-Direct/Mr. Cuthbertson =

couldn't reach them.

." These are violations, they are normally

' *,]̂ HI;9p)iations~of misdemeanors^ normally we just reach from

''t
 l -5.\ withi n Suffolk County and we go to just one county over as

-'6 s far al r service. .

' -' 7" *'Q..-'] .woqld ask you to take a look at, it should be in

' - '* -***-''"• >f yoi, Plaintiffs Exhibit 6.

• I'ToMIL-ltfrthe"
~'~'- 1 " * v

'1 A{ Yes,ldo,-i^

2 Oj4 Well," " *

3' take a look at if,firs

Aj Yes, '-:<•&&

oi

x Do you recognize those7

Yes, I do.
\ ft*: Q.*. What are they?

• ('1ST >^Vfnese are* appearance'tickets Issued to Empire

. 'iS/'̂ sphBltf ,* • , *

•14 .~ Mndyou Issued those tickets. Correct'
•* • »*i - *• t - '
• '15^A-' * Yes Îdld.
„•• --.v ;. i* r V

,"• /.'.16 'P- ;'A'??j'vas their Issuance based on a complaint?

'-V?frjilS:; ̂  * ™s- .
" " '

»-\K

And are these

A!
1

Ql
Yes. •

' • '-
And are these recoi

ridtfid you, were you the one who Investigated that

was.
;$l nd a8 the time you recorded that complaint, you

,'; ̂ 22 f̂Mestlgated that complaint, did you know of any
-1 "^t r * i* *fcl"*s l '

-.,-, ̂ 3- conjie ctiqrj between Empire and Sills Road7

• ̂ 2? "4fc. l«ljlô I did not '
i \Sj&-^-ft'j 1 •' rf • ' i

' îfc&CfcyAtfthe'.bme the tickets were written, did you kndid you know of

, iTbhlfl - for the Defense - Direct/Mr. Cuthbertson

1 any connecdon between Empire and Stls Road?

2 ' AJ 'NO, I did not.

99

, 3- Q. ;'v tere trie tickets written in repnsal for the
V*3 •• q-'i.* ; - ^

.,̂ 4 • .activities were taking place on Sills Road?
r \5'jrA.^Nb, they were not • ,-

L \ .-6 -^Qj/jraid there come a time you learned that Empire had

V." ^:'1'̂ 'e ?l.ahonsn'P to t*16 Sills Road site?
.'_8*JJLOVM? '• " •

,hbw did that happen7

Jssuing, physically Issuing the tickets, the

. -ill̂ sunta nrtses, at the Empire facility, I returned to my office
•"*"* •>J'-i^lJ d-a corporata search upon Empire Asphalt Inc, and.

îat their corporata address Is located at 485

In Syosset is also the location of
and Suffolk and Southern Rail Road. ''

18 i'-OS-j"I Id there come a point in time when you were directed'

;-£no.t.to rssOe any further tickets at the Sills Road site?

^•*£A-WT wasTasked, after my Investigation Into the Sills
j i * * *

a'd̂  site.and my multiple, tickets Issued, to back off, -

-̂ ^e^eirtlall/to stop my investigation Into any further
.<gj£ifexl&**
• *^J dVh. •••••!

9 complaint orf-the Ei

10 AJ Yes. ' "
11 QJ - And" are they:?e

| , t • - ••
12, investigation?';

i , .. "» .,. r13 AJ Yes/they are;
14 |
15
16
17
18
19
20

21
22
23
24
25

MS.

THE CbUR^AdjrrVni
- *' ' -jp-3*$sas$&

1 • . ' It-- fit AwSvS*
* f I .' •* jClA'p'fl

- '* i . * '*ti»P"a!fe
.(Defense Exhifiitf̂ P
*' -i,- • •tzTsStix-i!

BXMR. Cl/THBERTT""-̂

Oj Can you.tell iy

hearing
i

1 Is
' I I • I ' ' *" ^f*T;Bfl

2 A-[ These documents !̂

3 , cojtstlhwnt IMng.ln̂
4 " '"'

5
facility. -They refer;

6 QJ And'when did ydu-fj
i\ * i (i- "'l .* •* "^i

7' compfelrant tr^t is men

• 8 A.J burcomplainf̂

9 just so we* are.ctea
I i J » >'V t J£

10 prfge of the dpcumi
I * * 'J^ * ^"t*

11 . The'combfalir ^ "^fc. ^^

12 they had a compiaj
<|4 Tki fllt—\J M.'ii_"_i

14 ml15 - [
16

17 cdundlman/Mr. Fir• »' . — '?-̂  * •*•
18 Information .was for

13

20 . Q.I Did you usg'ttnsj
. Empire' ••': .**',,".?* ','**§

j^. î'- - r • CThesecon
.



1. -- , 0_ j .Tofifll - for tho Defense - Cross/Ms. Bfblow : J
__. Ji_; •*..,,.'- , r103~,T"~

' . " I * * i " ' * -4 ^ .. ' . ^ kW* nrrti mdf_ \̂ .̂̂  r -J.

1,-.--

* <_*MS. BIBLOW: Yes, J do.

^̂ ^̂ RCfeSrBOiMINATION , / '. ..
;'»P^M^ow " ' ''

,•" '5^p2 ̂ r Ir.jTdhill, who directed you to go to the Brookhaven

- "-.ife "̂ KT! WJOT' s'te on October 4' 2007?
f''-7f'Al*' -. ] 'belfeve Mr. Quinfan, the town attorney, directed my

"-8'̂ senlo -.tofsend someone to the site, and I was directed to
* **- 1 * "» - 1 / * *"** '

"^lOj-fQ.'-^/nddid you speak to Mr. .Qumlan about this site?

- /,1i; 'A^^ / ftVrwards, yes.

A12* ^<K. "J / rfd what was your discussion with Mr. Quintan about

j 13. • the Si B? 'v
"" 14 .. A,, 'Briefly, I just let him know what X observed on the

„ % 1'G."!1 Q,t-'X nd^gJrf you read any articles In Newsday before going
' , , '17 .'(p t̂ne slto'about the SilFs Road Realty site?

Ai':
22 '-g

24 ̂

that' ,. ,

fl .believe the artlcfes began appearing on or about

p^or to that had you ever gone to that site

rdt myself. No. .

qjd Anybody else from the Town of Brookhaven

iToh'tfl - for the Defense - Cross/Ms. B/blow

103

. 1 • Invest gative office to your knowledge ever go there?

3 Q; , With respect to the Empire ticket, *r. , •*

4 * . * " - Vyou look on Exhibit C?'
» . v i ' t

5 ' ,̂ ' • r ;.Tho complaining witness, Catherine GoJdhaft,

6 ^ ffgnec ̂ is-bn October 5, 2007. Oo you see that?

it actually got to the Town of

1- *Q;'--jj iWwhat is the slgniRcance'of that 10/5/07 date?
* 'fev^iW' ,t ,"»J ' . ,
2 / A.̂ Tneiform as you see up on the top, towards the top,

r? * *.j •*
"

.
) 'fimdehtea&' the 07 and 10/05, also

F — • "v 'I " f >
\'~ji .̂ -: <7h's Is the date the complai
~i ̂ >'"^«" ««*"• '
.' allecGtm Town of Brookhaven Town

has a dates of 9/28/07.
This Is the date the complainant Initially

tnfe Town of Brookhaven Town.Attorney's office to

. •,¥»• iij fi ®'T r refer to you Pla ntrff s Exhibit 6, or to
jVjf* *K-K>; - •
'The Empire .tcket. It should be in "front of you.
-S^S?" t. -
t^lrs/-^ , %

3.tj|Cafi you explain to the" court'why those are dated two
,ffr-

i£-*'fy yy*- r

jdjysb Kbj«>ou got the complaint.' ' -

.̂ .The date, is September 26, 2007. Did YOU get the

* stated previously, the second page of the
^w_V* •"* l̂ J*? * * " *

docuh e'nt a/so refers to a letter forwarded from theJ - •'Mt •** f , ,
2'6heelfe-'- H - •-

'; *T'. - • -'; - $•£
>| •„' .Town -forthl=C^wS^5rCr̂ ^^a6®flH§&WTCH$S
[4^ v.-ij -̂ ^M^̂ ^™ HH^̂ VSVSSS

. [.''; :N ?̂,̂ î ^̂ ^̂ H i Gn^££&4
cnUinlatnanVhir&^naiSS^̂ SftrtBESnfSrd E wSSBtttXSSlSfva

QJ- When was WiA
.? . - ?t s. .».*»

Af I don't haw'tM1 | ^- i i' •" 5ĵ t
documenJt'reecheddT

Oj .

's"uitervl»r's'omccjrir̂

de'partmerifi ,'/' Al^A?

•• '»;.
' ' i'**1 •* ?"&ii5$j

2 fiupenrlsdr/sojfficewScf
3 Individual call thef £f

.1. .. -- ***,: ra?«
4 formal complahftwn

J *• ' v-s * ***"**-5 documentation.. £ *•"<£;

6- Q.j Anditte.yjjurfi

u 7 complaint came' In fr

•'8 A. Correctr/Tricy.'ra
f >'- " - :,'• "'-Fh

9 AttorneyV office on*
I — V t_*^ t ^l

10 Q.j Hadyou/seen'tfieV
m f * ^* ' - TV*

11 * ,wa& the'flret Hme'yoiPs

12 A.f-In between „

13 Q.; Oo you haye'any)
f4 N "

15

10 Q.', Howabotttfte"

17 tha.ts'ame exhlb'l);?

" - Would i«

Triat Woultf pro
*'-' i S 'Sfe1^1!

18.'," -I" - WbuldVo5.it
JP-T K"

20'.. A;
Q.

23 a
14 do you know MrVBcjh;

S .A. i Imethfm.when
Page 102 ta'ios of lift . '*



'';&. *• t ftd-ybu ever asked Mr Bonjoumo to identify what
'«*jl*. • M .
facllit es'Adjo was associated with before you issued the ._
• ' 1 * * ' * "

l.'fl
'- .10
' 11

*

not.
"•"MS. BIBLOW: Nothing further, your Honor,

v '''-' "'-"^E COURT: Where fa this Empire'site as
rdfctlpp frp/n the site where they want to operate what

I'ltheV consider to be a railway spur'

''''«• '• r • THE WITNESS: ft Is essentially on the North

'Snore 'your-Honor. The Empire facility is an asphalt
LV,** , *" " . •

coated on Gornsewogue Road In Setauket It is quite, iz..gSift.

COURT- About 20 mifes away'

< THE WITNESS' Yes, your Honor. .

:-'THE COURT: What are these offenses? Are they

"violatfrns'bfhwn/aw' , l' .

f/THE WITNESS: Yes, sir.

•*;.THE COURT. Andcode? ' ^

:r-?THE WITNESS: Town of Bnookhaven town code.

;ifc \,;..
lf% "nobitfi. • *•.• i • s »-

%-"i&^^
.̂ 22 * "''.'̂
'«i»5 -y|'*. j

'2>>^S
iĴ 'C*.

ea

?^' • J
2 'have

.<•£
-i. THE COURT: Are they civil In nature or

f THE WITNESS, They are violations, sir. They -

n̂.the Sixth District Couft.

^ '-THE COURT: My recollection of state law Is, you "

ilegfones of felorifes, misdemeanors. And then

sf which would bo prosecuted In the district

4 ^courtfgfre'really considered noncnrhmaf In nature,

>". -'-"*.-C J-ĵ TWE WfTNESS:' Yes, your Honor.
1 \ *>f v i ;• 'THE COURT. Do you know what category these

* v$fagbns,a/e in?

V ^J"'r' i'"6 WJTNESS- We(l' z bcfteve that they could
/fiM,bha£r'ciyif or fess than criminal rn nature. They

sSre essentially vlo/ations.' s '

' ~-M'' V ̂  £fon't oe'ieve'to tnc ^st of my recollect/on
ffijjzb >fng]ylolatlons don't hold a high penalty as far as

•**-/-
-**•*
oa;

: .Would thfs all be denned '
.in the town code?-

W WITNESS: Yes, it would, your Honor

£>N I f. M5 BIBLOW* Vour Honor, if I may folfow up on

• ' ' ' • ' •
on Exhibits 1 through S, they

fiftf

l̂-1/.1'
tul/l rha've Indicated what the tickets are Some of

*?*
v-

emeanors. y t

are asking about the Empire violations or. .
M/fejs?; 4 - . ' ;,

COURT: I was just asking you about the
ibqnVln general They all seem to be very, very ' * • ̂
'Of:S3'47 PM - ''. " PagaiOfito

•f-se, '->* * ^

mbdemeanore.' ^
' - : *-

. . - - T ,:-
12 or 13 or theneaeojj

l" , THE WfT

'- THE'CCiU&f
. - 4''' •* '.

considered to be an i
- • » *

f
" '

I . t ' - •-'•' ;/*.!6«-"that they would app^arb

*

either of you? ,A- : i'.̂ V^ -," -./tf

However. I have v^n^w
i ' ' £.4&trr

trial fn the d/strict

'- *. •. We riprm

rnft/alfy what̂ we;* ~ '
ana theap'rowed1

O./' bo you seek/ij

sentence?

V; NO. •

KtS.

a I M .̂ TpN,;jtSe£c

thipugi 5 / ' 1 *

ispemeanor£.
' l - ' *>• •* •

A-f IwouWift

vel - '



JTohill - for the Defense*- Recross/Me." Biblow f •.

•110 V
'1 •^.VV|-'''Yes, they are. Yes. yes, the first one, right
i . i. J^l -f • * .*. . -

•2 /hei-ekjAdjo Contracting Corp./ ticket number 91293.
e are returnable in a district court.* . - . .-* - - -« -

• ' This is People of the State of New York v, for
ce,1 Adjo Contracting. ,

Correct?
.frisa

".e
:':7
•jis

-', * - *v %These are criminal appearance tickets.
r i" * j. V •»
, "̂ ."The'.Town of Brookhaven versus. Yes.
' 'Q.,3 i.n.a'&s far as you know, if a district court Judge

.< decfowMO issue a penalty, could that :ndude jail time-,
* * ** p * i . ..

as fines?

i. BIBLOW- Thank you:
, ^MR. CUTHBERTSON:1 Wo fijrther questions.
j\-JHE COURT: Thank you very much'. -
'"if. you may step down. " . *""
-.•x •
' - (The witness was excused.)

17,\ ;j' "• '"/JfiE COURT- Have you offered alf your exhibits7

. ,18 • I-f&ntt recall anything with regard to B.

15
16"

offered so It would not be offered as B
^E COURT: So tnat'is part of Plaintiff's . •

t, CUTHBERTSON: It Is identical to Plaintiffs.

2
-3
4

5
6
7
6

'9

10

11

12

13

14

15

16

18

19

20
21

22
23.
24
25

,
augmente/sb^je

for what I

prbceedlncpupJi
' i •-*£**. i
Court of Appeals
wa\> and where'1 *•* j,» •
structure otfhoV/

Tr&nsportaOon^Rev.

determ/na'tibn" you na
's3jfyoi6Sfî »**
helpful. v'

.
address is why'.any

'ratoedlntfi'd&
' I ' - • '

ort these cases, -

summatlons'tbmb
v '.' It would

, . ' "1' '* i•1 Exhibit 6, your Honor.
2 '' '] -I"*,.THE COURT: All ngrit. % '
'3',, - - r In light of the hour what I would likes to do is

*4.- • Put *? fe-oyer until tomorrow.
S,"-,"-*^ "' Both sides rest?
6^ riVh- MS. BIBLOW:. Yes,, your Honor.
7" ' 2\ - .MR. CUTHBERTSON: Yes, your Honor.
\\ - X*;l\',.L-. BOTH SIDES REST . -
i.^.-.-.'i' THE COURT: I assume you would like to be heard.

MS BIBLOW. Vour Honor, if we are going to be •
t̂eand torr̂ rrow, Is it possible that we are heard in the
'*"$&'Only because I have another matter In the

^aftfirr/oonVat 4'o'clock with the Town of Brookhaven and I
SrtT"*' "i*1 * "". ' i
f'uurliilf Itlfa f-n malstl if-would ,0keto make it

COURT* I don't think I have tomorrow

'̂  /̂ _ ftjfe. BIBLOW: As long as it is before 3 o'clock, •.
£*' T/THE COURT; What I was gom^ to suggest was 11

xmtorrow,

VOL

. CUTHBERTSOl; Fine, your Honor. *
*'Y3ur Honor, if eventually the courts does ask' us

5:'$ut mit findings of fact and conclusions of law. would •
?•"'' *i- " -S7fc* * *
pû 'prefer that in fieu of an appearance tomorrow?
>i "lithe COURT: No. I would' prefer to questfon both'1

'a"Jittle bit more in regard to ydur original -

1
2
3
4
5
6

-7
8
9

10
11
12
13-

14

15

IB.

17

18

19

20

22 ^
23
24'
25 •'

• • • J •" ^ifeveryone fr yoy couJJj
'regard to^he.ojjtstanc

I * * * af1 ^Mfit1

eminent trial at'tn/s,po(

i ' ""
Pending Voy>xdete
issue more
adjourn tflejexf/sb'r
such time as the co

1 'THE'cpU

j The plaintr
•ij . ' fr f.- ' f

whether the Irrepara
J •> •""•" • "j

cease and'des(st wfl
viqlaCion'br VlQiat/otisi • . ̂ .^ i ̂  ^^
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APPEARANCES

For ;the Plaintiff:

For1 the Defendant:

Court Reporter:

Proceedi ngs" reporde'd by me
Transcript prodo'ced by

• i •*• " • -
* . i.

Page 115 to 115 0^1

, ,

FARRELL
1320 RexCqjrp
Un1ondaler|-M
BY: CHARlf)Tfe"Av:.BjBffllffl

MARK A.- *-*---'-*•&*&*. -
434 New yojrk Avenue ^S3j
Huhtington1, • New YjSrk* X^

Doraijiick Mv TuraV,1

US Dlstricjt Cpurthuu,̂
1180'Federkl Plaia .̂̂ "
Central IsJIp.'.NewrYSS.
(631)/'712-"pl08 '&%i£*m
DomTursieem'all..-^^ £fe'J



-'t-1~-:"n~'" T^TtCall to Orderof tfie Court.' Appearances sfabeti*"̂  •

. '̂':as.lndl'cated above.) ' ' • •,

" f- 3',v\'-, j /'THE COURT: This is the application of the '

*̂ |̂ hMalfltinV So Miss Biblow/if you would like to start, . .

« v s ^m~ ."I
SL!*-.lVV ™- '
^:&£j^.~*sJ

*tWf

- *: 7.
8 '

> , .9

•• - jl6~

13

15^*
1k 16'
V 1 7

v.*r

-18 -?

v .
So Miss Biblow/if you would like to start,

; " '
- £ t> | '.̂ MS. BIBLOW: Good morning, your Honor. What 2

would* jikd to do In my summation is to address my
, *t ii*. " ,
'''summation to three questions that you asked at the end of
T •". "f • T i * ' *

^ the p qceetJing, and do it in the order Chat I believe you '

\Skec 'the/n

ĵ  h- ''"• • '*• We first question had to do with the Second

'Orcui i .The second question had lp do with raising

Sdfc il preemption In the local distnct,ccurt. And the

-ttfird question, which Is really' the crux of tne"matter, is
=•/• **, 'J *-•»--"

tfie-1r sparable harm. , • -, ai. * -. • T,-H
> ' : What we have done for your Honor's purposes Is,

'we ha
*

ye created a binder with 'all of the materials that
- i„

'

- &iv

w&re-sub'mftted to the Second Circuit. We have a copy for

jSibertson, although I'm sure he has his own, set

weSvould like to hand that up to you so that you

aTcompIete set of everything, including the

', THE COURT: And Mr. Cuthbertson has seen that?
i i*' i-l

,'..tfR. CUTHBERTSON: I haven't seen it. I trust'

Miss Biblbw represents it Is. .*

:. THE COURT: Just to set the framework for your

" 2_r argument.*

I assume that any appeal from the STD goes

direct'

'-7

117

fe.the circuit? • '

'̂'MS. BIBLOW:' That Is .correct, your. Honor.
* . f ,
.L THE COURT: Is that your understanding?

fl. .MS. BIBLOW: Yes. That Is correctW •

' ,' ft ",.' -'.; f JHG COURT- So any adverse del

.' 97 itfe/plap£lft would receive before the STB

lO '̂resotvedjri this case?

COURT' So any adverse determination that

would not be

case'

BIBLOW- That is correct.

12"'t'- .̂̂ iV Appeals of decisions go directly to the circuit
-13 - -cfourt/felther the Second Circuit or the DC Circuit. In

• j ' i* -.'frl't'p-'"
* 14 ' this cas ;̂it- would go'to the Second Circuit. And this .s
f "^ f* rt** *̂1* / 7l ' _ * »

rf I" J1**! "• J^*_^ J-l _^7..L.^L |b .A * "

' So. I would like to just explain the Second

b'ecause I think there was some confusion yesterday

';Hav> been some misstatements as to what Is going on

wfralI is being challenged there, and what the ' •

mSfrthe circuit was. ' '

^-Tt^-'I^As we were discussing yesterday, the STB issued ----

^n^®rron^October 12th that contained two-things. It . •*

2 '̂-̂ o'r1't:'a(rtecfa'clear assertion of jurisdiction by the STB ' -

^4'̂ r̂ u1rjhgr:Sills'Roadl US Rail and Suffolk and Southern to,. ••

25 X eitheKapply to the STB for approval as a rail line or to ' ,"
ASCIIS

Also in thatprder\'

3 • to construction of the

reconslderatioh'bf

you have

10. tojchalleng'e thje.de

11 ' wlilch we took that

20 L - And WetqUpl
I • ''-'a ZjSJS*21 restraining order ancrp"

" t * r.. * 5ja
22 construction'/actiylDj *

hadn't sought the abjll
f • f* • . •• -s

October

we'did ask for in
•• S ~.3i

• ~ •>••• ljc«'ai&«
. THE COURT?>>5}ly

we[focused in on
i' ', j •

conditions that b"

two petition.' The
-

basically safety Issues?
' •'' • 'fc*

cnstructiop
- - r-Jt'

there were these lar̂
• - • * *



' . , ^' * • ," V2LU'
-̂̂ •C,̂ nroiig,K,ana-gettlh^hrougT)7"'"' * " ' - >' * "

{•J .2'̂ -sj.' ,̂" -They were bringing In'ATV vehicles. And because"
,.̂ J3 "_we>h ip been stopped from constructing, we were also

• ĵ flfttstjopfed from putting .in utilities. r.... ••. • * • •

i ?""PKV^X-1- ? So we had this condition of people riding ATvs, -

-'•£ 6'v pepp & with shotguns, there are no lights, and thai is ,
,'?,-' wKat we had asked the circuit court to focus In on. We

• 8 «afeoj isfcfrig to be a/lowed to continue the-construction.

. ,• 9 ; Bu't̂ tiaf-wos the main focus.

10 . *'{'j -(fc.What the Second Circuit did is, they denied our.
1 ''"11""1 rebtiestifor a TOO but they expedited our hearing on the

• • "•'' • «6** .
f'12,'p^ejjminary injunction. And we had oral argument on that

,' 'iS^NVvfetiber, i think ,t was the 27th.'

'*i"/' *.'' • J*.-*'mE COURT: And you are seeing to continue
Jfi- •consfru'ctl6n. . ~.~

**>. ^-^ [*-*-•
î .-tMS. BIBLOW: We are seeking to continue

yes.
COURT:. Before tne STB.-

'.',-MS. BIBLOW^ res. And in front of the Grcuit.

•̂  f What the circuit did ruie on our preliminary

ttfdri that Is In the binder is; they decided that the
&X» . '
cas^ was premature.. It is before the STB."' Go to ~-

'23' 'th r̂Br̂ So that Is where that stands.

- o'^1",. THE COURT: Don't we have the same situation *-

S1*'?"'**! '"'"7
:^*,̂ ;-Ji'lS^-A. /

'1 , explain 'exactly vft
I • "" 'tf-(- v

2 Maybe it was" pop

3 was.
4-"<»| "-Therelwe^

6- activities th^t'may'b"
7_ police powers.v 7
8

•• ' - y f
> 21 in

4** ,

•*jyohoft

';
' unr-
X.*ft
'K
OaW;-:

121

• MS. BIBLOW: Well, what you have here, your

•/is different. Because the harm, the tickets you

canncft adjudicate.

i.tT&B COURT: That is a matter of record.

The reason this case is continuing, as I
cf£rista'rei it then. Is your third request for relief. And
1E-.4V , y^fi, -

£t)oest1s that the town' Is preempted by federal
'thikis what you are seeking -r from Interfering

9 are use are1 the rkjl
!, • . . /-/.'"

10 —
11
12

"if « ysfy^S
13 ' observation tcjyotf^bK

14 'is iprematurei'g^b^c f̂tf
15*\yeui$ *ou'r«applicMon'

' i "• - '•/ *5S¥
i • Yourrnay noti

before thlsicoijftfas1*-1

Because'at this

16

17

is
19

20
21/
22

STB. I don't
defining as f

-

23 operabon and the ojnl
V%4 1 * •jft'-'nVrtf jnt/f J"24
25

^ .r

construction and operation of the Brookhaven Rail

'- /Vow, in Green Mountain; the Second Circuit told
f+*t *

.he agency authorized by Congress to administer

itfon act, the STB is uniquely qualified to
fteten î ne ̂ whether state Jaw should be preempted by the -

$££nhiatKyi actI'.Mi i»' *. r »• *
:, And the Green Mountain case goes on to say that

notw.icrt/tan'dlng the termination act's preemption
fS^jf .'l.e''.!.-I-C * *

'.'pjtfeaori£ state and focal authontles retain police , ,
rpToxvere t̂ofenforce regulations, and they define the'types
c f̂/Dovterstnat they are entitled to do.

r'Sw^f * '

•jf-But you are asking this court to give you a -

„ ^preemption from any'lhterference by the Town of „ "
Jfcibk javen with the operation or construction it [5
'*'"''J*

t"TdjBsfon. its fece.

BIBLOW: Ybur Honor/perhaps if I can J

this court an
'(• - Vji "^

these cfrcumstan-
j

there

tickets.
other, codes-of en

MS. BIBLQ
I . *„ ' V *•

-THEfepU,
10 We are dealing WF

* ' * i ^ *

11

9fvisw*

L1-

The'y t•• -• ^v^'12 will be no further tlck>
13 the1 proceedings' &ef*

• I " * % v '-" *
14 the prosecution

15 f ' MR^
16 -befeyei'sa^-pn

17' decision In'th'fs ca's

19 > THEDC)̂ R-
20 \, Don't spend any'tiff

4? -*hJt ' "'*'&*•'%**̂  uiGi ISSU6 ifiot WG'fl v *****
23 .*'mepttoned'the;wff(
94 • : Thie-'ic-i* h24 • I Thisnis-a

r - , '.i
25 and issue tfckets

;sl20io!23ofi51
i.-J

_, .
MS.'BIBLO



• ?
. "7

?'

'10'

n,

-.13
14

15-
16

17

181

'-19'

y:
• 2V
-'22

23*

-24,-

'.'**•• * .. - * 124 • ,.
nas continued to do that. There arc other mechanisms that

.•»' •*(••• *.'. £.ha£qt its ability to --'
THE COURT: Th/s is the site over in East

; you are talking about7.

MS. 3ISLOIV: Yes. That is one of the sites.

'THE COURT- They are not even a paty

/I- ;},'' MS. BIBLOVV- Excuse me'

*• . |'; THE COURT-* They are not even a party. It ,

dbcsn't even fall within the category of your request for

;/*•

MS. BTBLOW: I understand that, your Honor. But

dre also Cel.'mg us you have to look at the whole
~"." •' f «
totality of what this town >s doing.

4 ; •*
<\ If you look Jt the documents that

Mr.iQjthbc.tson put into the record, Exhibits A and C,'- '

which were relating to'the Silts Road Site, 'we saw the big

-US"Rai/-sign. ' .

.:' jJ] / -A/id if you Jook at exhibit,' I think it is C,
•" i • I •* •
,whlcn was Ihe complaint form for Empire; what you see Is
'Vt*isjaj whole series of entities that are listed there.
»Sii i "fi1*
somef of'which have nothing to do with my client. Some of*• '-LMV*
them} they happen to be in that area

[ f,v •[•../* The only entity that was issued a ticket was

"*"""(£;' EmP'rc nad nothing with noises They had nothing
with the complaints, if you look at that exhibit. .. \

,

So I'm sttl/'waitfh'g
.- taawr

jest-on. • ^ v*.i£3#
• ' if \f-t- ftW

&VJW"T.
f̂ S r̂S-;-̂

is .that this is'a tpfyn^WjatV
8 prong is that we want^raj

9 that this 'tbw'n". will use" *"**
10, operating and .

i 1 wnat the fntent'of. tha'flferS:
12

13 t,c'kets, whether they^ofriftK
14 that the town has p?psp;ectiv"

. !. .... / " . . . * 4 V"̂ :"!7*
cai. •«-!'-:**,&
SfFJ^-Bss^

That the town is
.-1 ' iF* "•«(£ *

with the constnJctiori-yn (̂JpeW
20 Terminal. , ̂  " >-o"' '*-A&

. «Are you modlr/i
' .1

1.1'- * I*V
MS.

• • . • *
,Uess we >«,- • ,
*»•» *. . « V fl 'v*
^ -%- v C

the extent that I l r r>awna
' "• '• -" .•'*f'li-'llii?*1

'5 to.be anything1 that. is*~preei
6 activities are^gbing~-to;3< '̂wj"tl

arid operation of that rail te
' J 8'*"'i4r«"1S

* And we don'

STB, but anything thajt'-would
I ^ . . y "-*: A'£3'-^a

1 4<BU.J.Bb^.J l...bU ^M—HM1 !̂! L^*LlBfLffj

13 tn?m they are preempted/jn

14 themselves
15
16

i
believe

21 ^Adjo, and Pratt,, aje
22- before thern.th(£1

'•"-V.. (2S

9
10

•• - ' \ So it raises an issue on what it is the purpose '
of these tickets.

| -THE COURT: They are not n party before the

t 'oourti They are not indurtod in your request for relief.

'Your recfucst for refiof refers to tickets that were issued
•I* '--*

on October, 4 This ticket was issued on September 26th.
'*' I ̂ j?1!" • ,

, Jt is then a separate entity ft is not a plaintiff here.
" :.l\ ff:MS BIBLOW; I understand that. But we are

,'U'a'kfng -about the tickets for the six entities that are in„- •"', i » i ,
'.Front if it you, the six plaintiffs that are in front of

t And you have asked me about the third prong, and
3; "the thrd prong is very important to our client. And you

1 * ?•! *"*_ ̂  , *

t .'̂ cari'rephrase it any way you, the judge, wants If you .
. •: 'Vtf-l ' 1 •
> choose, to—

*'Vr; THE COURT. I'm not going to rephrase any.1 .., j f • ' '
.rdqu'est you have for relief. •

—•'".JVMS BIBLOW; «.Ve/l, I'm trying to say that the
* -t*v .t''*1 , ' '
yiterpfeta&on that we intend by that provision was we

Vdldn'twant-the town to continue to issue anything thatk-\v-jijv.;i \ ' •* ,
Rwayibd pfeempted by the STB/ In addition to appearance

ti*fjfr -. }.. V> >.

.ticket̂ ,;- , . '-* - *-

:. ; -fe"^E COURT- I think I probably spoke too soon - '
You setter cover in your remarks, that entire issue.



ftViJ

1 "Circuit- ̂ Their remedy Is here, year Honor. g •, „ •

' 2 I iVitn respect to the question you raise about
f I*_F *

3'iSsnt the correct place to handle these tickets in the

H^pcaj.'p's^nct Court .The answer to that Is no, it Is

ot:]'*•'''

8 '"" •* First cf all, tnat Is a court of very limited .

'7, "jurisdiction Generally, they have'very limited equity

'8/po'wfr, your Honor
9 'V * I -. "HfE COUR r: Tnat IS Part of ?ne Unified Court

10- Systejk&ftfce State of New York, is it not'
'11***1 ';-i j MS. BIBLOW Yes, it is. '

12
' 13
• ?
14

"15
-. 16 '

* : T7
'-

, -IS

'!r" -'/'V,-'THE COURT: Arc you suggesting fhat they don't
-• | • •-.
have 'the authority to rule on constitutional Issues7,
„.: ! f: iV

'i .- nMS. BIBLOW. -They don't have the equitable

yojr Honor, thot wo a^ seeking here That is one

pointt- - •

* - I "THE COURT- You are charged with criminal acts
1 *^£ I " **

-and ^pu'nad asserted a defense based on the criminal law
you wou'd challenge jurisdiction.

1;. . .- n

pow r̂S/.

20 *'?*, '̂.̂ Thow aren't issues that can be raised in the
that'

not suggesting that, your
'-21^*-*disjtnct court? Are you say frig

22V ŷ ' ,' • M.S. BiBLOVV: I'm no
- - 23 T; ponbh 'What I'm suggesting Is, with respect to the

; 24 "~ equftabf̂ 'rcmedy thjt we are seeking in this lawsuit,
* j<_ •"•*''* r -încluding decfa ratory judgments, there is more at stake 25

t> . L t • ,<_ I1"*P.HWSg.atylity to'issue a lemporaryjgg

"the town ' --- - ' '"'** ":*™
adjudicate wrfat ' j

' '

• J ' < - ' •; EW*3Mrelief, your Honor/ ̂ Woiifd I(
' • ^v rt&^-lfS-v-rt-

likelihood of success =and

Sor thTat Js a ̂ njblern^
1 that'defense, "becausb -̂istu.

* f * ™ * -"" *aC JhSv* ^^ J^f

carter dong the'.o'pera^Q^

of) the rail faciiity ̂ |jij&£

o'f the STB and bnrigs"û r11"
th.ey are not in £-&?*&

•' I would
respect to the-llfcelihpS

in; the lotfaTcflstnc^cbuf

I don't

With res,'

clear in our. view thatWefare^bj
• .* » " jJ ̂ •'jef^mn

application that Ihvqfyes;cogsj
129

t
2

-*3

.here1 han just these tickets.

\ THE COURT You misunderstood my question.

My question, which I directed yesterday

£4 afterrloon/was, tell rne'why "these Issues couldn't be

"5 addressed ns port of the defense to the misdemeanor trial.

,'V V'-J- M_S BIBLOW; Your Honor, we certainly could

-7V-raise chose as defenses. The issue is, those tickets are
8 ̂ 'preemptedjjnder federal law. It is a federal question

5 VA*n !̂yve'shouldn't have to incur the cost, the expense, the
f:*-"vi -K • \

O'.-fear, of tnm nal ccnvicilons in a district court wno may
I, or may not understand claim or questions. * •
i"-:1" -*r.- And the town has basically conceded that theset _ ij.-.' -

'̂•tickets arc,preempted They did not put on any witnesses
i\;whb fjaimed that --

.̂ • /̂•[j, THE COURT- r don't.take that as any kind of a '
^concession ny the town. You'have the sole burden. Go
tiS**?*.1 -^

\ V -; /;̂ MS STBLOW And I believe we have handled that
i.b'urdeo', -"We are in front of'the STB. They are certainly, -

jfjscqurtjs better certainly better equipped to'dea/

wftfjfedera'l questions of 'preemptton than a local district
&*' LL 'f "i • * • " •court r .iL
£•?" •/•^•/* * .1
K'- J<; And again, as I'sa/d, they are certainly not

.'Q to handle certain of the, equitable claims
ve -a-sed "ere.

I

facility, as u sp'ur. T
I t *' • 'L \?.' *

activity in front of me,

to .enforce the-kinds

that were issued mj

If you look.
i t *' /•"•

Issues that were raV

plan, ce'rtificatesV"occt
planning board.'
Greeri Mountain ancTthe;

J ' , • * - * . . ..fl!
local coritror.- ;. ^ .V

•' '-THE COURT"
decisions fronYthe _

November 16th/ on*«
, , • • %• *<

reconsideration, get i
i • •• \'*, i î f*

success? And didn't"the
1 '• ' * KV"

had failed to establish'-1

! ">«:
stay for
cease and desist o'r̂ fei£

THB, COURTS;'"

Qk-fnf theygoj!/st&
i - tf • ~£i
! '- MS BI3""-

nr/e cere 'S.^hsj'Sc

- - . * •

'•%$%£&
ffff-f O-
<?J—"'ff,K*&£&"*&•• *&'*'£••&®m$



-V-" ' I ' : • - •
1 Miavetfone \s, in my view, reinforced our point about*

2 'likelihood '̂ success
3 -*J_ .'' They are saying In that decision you are either

(̂ a'railroad, you are e ther a spur, and they even discussed

rlvate trac< But whatever it is you are, :t \s the STB

• ,6 that has Jurisdiction to control that project: to approve

7 if, to;hot-epprove 't, and ~

8.* - }* THE COURT- Well, this Is the very reason that
,9 I'm suggesting to you that your issue with'regard to your

/10 ' third prong is p-emature before this court

-fit,, " .MS BIBLOW: Your Honor, may I have one minute,
-, 12 'p'leasp' r just want to talk to my client for one minute.

.,13 [ \ ' (There was a pause in the proceed ngs )

14 - , I / MS SIBLOW- Your Honor, with respect to the

15-' • Novemberj 6th decision of the STB and your comment

_J5fyi f

.il̂ feM ŝW1

'Cr 11!

5 if I nave tc make a'n appllcati
; -\ ..»'"• 5x3T; jss

6 th.at. All we-are A^CKflna^
7 the town from'uslog'anwofjV*-

1 '. . ' * *• i-̂ 'S ***$
8 separate and apatfjrpjfojssurric

9 'run afoul bftfie'jurbd^S Î
10 STB. Thatlswhat"_weJvfanjt!^«

ttSfc
tent-SErti&f'ill- - ffitsk•Tt-*~*n!.

that-

court.
MS/BIBLGW '̂

THE COURT: There is a whole section on

18 JikeliH&od of success.
Y9- '.'.!, MS. BIBIOW: Right. But what they did not say

:,* 20 /in.the t decision, and which Is crucial to this court, is '
!$.' . Jf + * t » f * ,

21 '.that they never said that US Rail was not a railroad and

22 not ajcbmmon earner They clearly are. They clearly

23."'we're f They never said they weren't.
• ; .." t\

,24 *•* - ; That Is all I need to show here, your Honor,

basicglly is^ihat we arc a -- ' ^^^
involve senous
them .;.

3*S

, 1

. 2
*- 3

'4

'.5

133
THE COURT- What they said is with a huge gap

i

bctwqcn Ohio and Long Island this probably wasn't going to

be coi isfdered a spur by them "

•.' . MS. BIBLOXV- And thai is a -

^ ': THE COURT: I realize that is not a definitive
1 6 degpTon by them, bul it seems to me If you are going to

"7 • 'argueltp this cotrt that there ft a Iikel.hood of success
. .8^ befor^_ihe STB, that is something you have to deal with.

•\"9"""/>. K "MS BIBLOW: The likelihood, the reason, the
10 Ifkelihppd of success we arc talking here is in terms of

*11 ''p/eerHptfon, your Honor, not in terms of what eventually
-• 12 the STfB al/ows us to do on that piece of property

13 " ~ '; I ijhe question before this court Is whether the
14 STB has asserted jurisdiction over this project, which it

•vIS "-has^Whfch then results In, under the Interstate Commerce
. 16. Commission Determination Act:, preempting local control

17- - ^ "/ T " Tnat ^as Happened • The STB has not said you
18 - clori'f belong in front of us on this project We are not

' 19 ' ,mak'lng^a ruling on it. You don't belong What they have

•

actually,said is, you do belong here

?'**. "H"'SP the 'Ikelihood of success In front cf the STB^ I . V
'22^vis"andifferent question as opposed to the-likelihood of

23//successor! [this case' '
24. " - * C- THc COURT- :s,t really'1

25 ' . '".[,• is. 3I3LCV,'- ^as !o2'aves3.

! With respec .̂tolhe sane
that have bceri'.issuecl̂ we'are'k

| S • *;.f->5oi>"i*iaj&.
$2;000 andjmpnsohrne'hpnot-.exi

violation And evety dayjls'cbns'lc

j ". THE COURT'̂ i WnyWe;̂
town? The DEC has I'ssuecf.striill;

S*i\.V?;i""fa* - *•*-•'Dlationsr

MS.

is, they issued_us,a ]e_tt

which basically sard-to'.i
preempted and In frpnt:ipr'i1Lh"e*?T£

shown that you are'not-p'̂ e^mp^

about it ! ". * :l;fs"̂ .1 *?^
". . They i

order.

MS. BI3LOW*
returnable before there
hear.ng

Craig
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;"1 : communication There iS a letter from the 3EC that says

-• 2 .f yoilra.-e" not under the STB preemption, then you have to

r 3^ go"tnrbugh our proceedings, "but if you 'are, then the DEC

Agoing to oac< o'f, oasically That :s where i-.e.are . ...

6.
r

-.7

_8

. ff
"10
11
12

13

14

15

16

17

18-

-19.

20-

• >'
22

%* »

:24;

: ;,( U_ They are not in front of your Honor. We do not

"needl and there was no imminence of harm because those

tickets are not returnable any time. As I said, tKey were

basjcall/a request that my clients contact the DEC, which ,

they aid There is no hearing scheduled There is no
'"" ,. I .r

. neturn.-date on those tickets And.that is the position of

the.rJEC presently They have ssid if we are preempted, we

"are preempted And that is what they are waiting for,

. your honor
1 Some other penalties that may be imposed by

thesq tickets/ your Honor, with respect to the Tree

. Reservation standard are again violations that are not

Insignificant:. They are wrttcn as a per tree, the way we

, look at it, v olabon. This was several acres of clearing

I (fiat had-boen done Arid we arc talking about fines of
* - • » * ' .

" $250. or not more than $1,000 and imprisonment for again ap> "1 < i
-period of 15 days

/' '** r',. With i espect to the site plan and the

-nonapproval and the lack of a certificate of occupancy, wo

•.are lopkihg at violations that every week is viewed as a

1 L

2 wnich we

•3 talking about losmg'cjstbrfi'* ^ i * r/^s^-s*
* 4 - Mr. Dnjmrn both te£tifie'#g

5 As-yoii 'arftreftym
-.- ~^"$Hv

6 pending against you isicer

7, may impair.the reiatidnsriic

8 may Impalr'the'ability to
, - • ? • ' " 5 -Jfai*&

9 things have to be dj|cf<fceo>

10 business reRutatl'onSus'Bfeelhg'
»;• . -, i$'9Q££u

going on here,

i,. And'

11
12

i • ••
13 tickets were

14 Issued to get"a
| ' "-^JiffSvVVE^J

15 -tQwn has expenenced _w(tn?esp

16 ' Wokave'f--'^-A-fi?

17 plaintiffs after the u. „,.«-«-«.„».
- • , w^wt'S1'1' *<S

18 Uiey have junsdictlon4>sThe tovyc
-« -«' *• * * v'v» syfeSa19 They were parUclpahn^g^R^hT

20 ! In addition;, rol-getvii
.' j *,'•*?«i"SsSi

21 yolur Honor, jusc to '̂shov^y^

22 the town had knowlccfgetgr'"
• ^ . -ifffl^

23 the entities. 'In fact'̂ bejie^ _

24 onjs qucstion^r&ponb^ccht̂ tĵ

25 looking at the connedhonirjt'w^

ifcrJ

1'
2

' 3
4
5
6
7
8

.' 9
,10

"*1
12
13
14

15
*

16

.17"
"̂
18-
f "• "
19,,

* - " ' (37

hew/uioladbn under the town code. Again, we are looking- ,"f, *
dt vio a'tioni that have fines and imprisonment We have

fines.of- $500 and imprisonment of not more than 15 days

. for; the firsc offense

' " / I , Fcr the second offense wilhm a 5-ypar period we

• are looking at fines of $350 not exceeding f 1,000 and
""i '

- imprisonment fo- 15 days or both. .

. ' f for a tnird offense wihln a 5-yeor period/ of

'fines go up'to $750 not exceeding $2,000 and d jail term

' of6-rponLhs.

'", V f ' 'And again under their code every one of a
* i—*'

""conibnued.violation is considered a new violation. So
- !• *-.| ,'-

* these penalt-es andjail terms are cumulative

, , -I'1 1 T!?IS IS the kind of irreparable harm that our
; clients faceV these tickets are allowed Lo proceed or
* i ' ,-.""
''additional tickets are Issued. ' • '*' , r> * * •'
".*^ • '.; Again, when you look at the tickets, the kinds *

" f ^ * j « h * * * J i

of ticketskhat were Issued, these are precisely the kinds
^ ^ » f - *

ofJopal control that the case law clearly says the STB

*K

1 companies > , j'"''x-;'ly^K

2 j • These tfdcet̂ jfdy .̂lo!

3 defendants wh'afyoLTseeJjs^ ""

4 received In August jalSpuUnoi!

5 The tickets are wntfen^up Se

6 the actual co'rnpia'mt'fromithe'tc
n--' i i-• .V1^?-- ?*$}

7 September 28th. * /&id:tfidsr

8 until well after.the STB*'rja'd
- . ' . ':**' S*--"^

9 appearance tickets were;jssued:i

10 what is going on

11 ' ' THE

12 I 'MS: BIBLOWrj
- !•" * i ^ J^ • • *

13 think you canjook aV.tK

1*4 . THE'jCpURin, •T

15 InterrelatfoniSnip^beca
i - ' • " *'»S'*

16 involved in dffferer.TOrSit̂ s

m

22 )

23:'
24
15

'• That that statute preempts

'̂,fc f r And there is a reason *br that. They do not

wan tip leave local control to local discretion because

they are going to be unduly interfering with interstate

conrrercCBnd ./ith ihe co.nt'oi of conrnerce Thdt 'S an 5T3

fun ebon

20. think the town is

THE COUR1

away.

' ' MS.-BIBLOlw
i

o=e"ated W many,; ma';
. . *• i • ; *'^A - i.i isn vcL1 lc:i* ar"?
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•• 7-,
8

/ 9'
-."10

;11
-12

"• 13

• 14-.

' ? 5.
l£

*17

-IS,

.-'",20

''it

23,
:"24
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- •« lj ' - ' .
issued. .

i _,v,ien you* 'ook at the compla>nt thai was issued,

•" the complaint talks about a whole variety of different
••*?•"' v * 1 .""

Selauket that are located In the whola.area, none'

has to do with Empire] none of which have M do

my clients' onnc'ipals

'•-' "*'• • -"h'e only entity that ended up getting a ticket

' .with respect to this complaint tnat is two months old with

'respect.to a noise violation was Empire. That is the only '

%en6ty|_Meanwhile, when you look-—

„ ' I ' THE COURT: That was part of your joint

submission

'•7r [£ 'tfs BIBLOW. Well, actually it is a Defendant's *

Exhib'lt-.' I believe it is Exhibit C *

''" [ - T^ COURT What are they supposed to do,-ignore

the-res:dent complaint because of this, quote,

'' interrelationship >

r/JJ,' N15BIBLOW- I think what they should do, your

."Honor--" f didn't moan to interrupt you Tf I 'did, 1

apologize.

'?, THE COURT- You didn't.

'.' -MS BIBLOW: They should Uckcr the entities
«- .** '

abou whom they are compljimng, dnd they did riot do chat.

_*' When you look at the complaint and when you look

M

2

3

4
5
6
7

pa

Otherwise I'will

qu-ckly

MS: BIB

8 three things, and tfje
1 ' * r • _•£

10

11 get the town'to noYtake a
,. f ' . 'v.-S£vf

f&i
12 th.eir.code enforcements^

13" afoul of the juVisdfction;and^
1 * " *•* T-î fc î.

14 proceedings in fronVof tht3»
I « " . ,11™'. t* *v*>4>

15 ^seeking' -' - ,r ; jC? *~f!&
1

 % ' ' . ' ,'. " \ !' " Jf^fv?.
16 >i In order to dojthat

17 likelihood of success Sn'thj

18 '(I'm hot going to i -̂ .̂  ,-,

19 cleariy the axfiviUogpa t̂f ^

« i
'"•*• 'I1'.- •.)
a^be alleg

. .
allegations in August and in October that are in

141

1 f th.psejletters from the neighbor, she is not complaining

' ,'2 -dboufj'activities of Lhp asphalt plant that Empire runs.

3 * She1 is complaining about activities at adjacent compdnles

* 4" that Jave 'nothing Lo do with Empire Yet, rt is only

5~EmpiiJB.'r f

"/a" '. /K.-THE COURT So defend iL. f .

.* J.-lrt/-j. J-, MS BIBLOW. We will. But again, this goes to -

. Bi. .the'third prong, your Honor, which Is that this town Is

" 9 '"'doingjpLher tnmgs with respect to its code enforcement

10 th'atj is Impacting our clients

,1 ? ' '-_[ r
 And tfldt IS the kind of thing that we are

12 looking tp avoid, and we believe that we nave demonstrated

13^, why Itj is frreparably harming us

14 ̂ '" I 'v.That is the issue with respect to the third

/iS^prongpThe. frst two prorgs, the tickets issued to five

"•"*' "-'^"- six;(5liiintiffs because they did not serve US Rail.

•r THE- COURT, [he issue on the third prong is *

to the Empire situat.on' Is that what you just

20
21

22
23
24

tickets to enforce

the STB and

THE
Mr'CuthfafertsonV

" -i * -— ~a» '̂••'•*=; i
25 take the wail-'and-'see'la'Ctit'u'cl

JI6
'i?

£J4S BIBLOW: No, it is not hnited to them. It

^^ fi/ifhe' enforcement of their'code in a manner that runs
22"Va"fout;'byhe'STB's jurisdiction. And that is wnat it is

23, -'they^are'pVeGmDted from

24- "- ' y/ But if the/ are going to enVce their cods •* a
11 i i * -*'

25 i* manner whicn s an stuse of srocsss. tr.s: ,s csrrsiny
r. '* f

1
2
3
4
5
6

8

9

10

11

12

13

14

15

16"

17'

18

19

20
21
22'
23

24
25

Biblow

-?;-- .0 : :'

Because they actually d5v£beflei
. l . \-... >•.'..̂ .̂afcaft

• ,rt 1 1" ^jrfit'

indicate, Lhatorielcjih'eipo l̂î

Is that it is prjvate line-oftraljrSi
. \ , V' "' iS'̂ %tv™St

stato and local jupsdfctlrtnj"njlly§

, THE CXJURt̂ f-fjaKi,"^7

myi point. Why.donltrvpu tafe
'I - * * ' 'Hj'̂ "'"'1 ^i

regard to'any further uc"-*-—'

will to wait and^seb;WL

private line, rfhetfierjl̂ isla^

railroad fine.

•i - THE
. , v • * *s.*> --̂ Kr-sr

reasonable position fbc ajtoiy

I - •/ - ". r£?*i
relates directly to the l̂

talking

the1 STB is
,construcDon-ls'perm,jjje"a/

tnat vouspckc of
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1 be a*!rple for the tc//n co play based on the."- local.police

2 -'.Ro'iversA specif-ceily based on the sand m.'n rg thac nas

3 gone'orfacihiss'ce

COURT, Presumably1, it would be exerc-s.ng .
r*\vhatever. powers it did have under Green Mountain and,

.'"under the structure that Congress has set up, w th

knowledge, of what the.STB had done Because what they do

in'this case is determinative of how far you the town can

'go' Would you agree with me'

'' . i' ' MR CUTHBERTSON- If this is a private line

THE COURT: As you argued before the STB, then

entitled to enforce all your rules a'nd

•regulations or your ordnances
--'i

 J * * i '

- • | ''On the other hand, if th'ey were found to be a

rail earner IL seems to me there would be (imitations and

theref fnighl oe federal environmental review, and I think
1 i

that £ what you argued to the STB.

'[ -.{ "'MR CUTHBERTSON- Your Honor, before this

hearing I 'm.ght have agreed with that statement. I have
- "']

to tell, you, based on the evidence that was presented

yesterday, ] don't agree with that because I think what '

was presertftl, granted the nature of a pre'immary

irVjutictlan h?anng is very rast, was a sham lease for the

property

'?"
- J?'

8
'9-

10

-12 •'

~13 -

'14 "
15'

16 "

17 .

18-

19

•20

j-j*
*22...

23-\

2*"

1 co^tnattheyhiv|^

2 tney are paying to cgnse^Jt—

" and that they.havsjioJftf'jIhl
* r i ?*^ **££

AM hL*_k LL* A. .J&VABdj

A^^^

. All that

3

4

5

6

7 trie property and'trte^ntracW

8 million

9

• . • THI
" ** fyou rpay'be

10 ' can't say exactly, bjtfcne^o
i * , . * >i- -r-.~ * jc&

11 going to get ''

12 The conf racton ' *•

And I can explain to you why I believe that ,s,

13 general contractor fyhoUsjjjs&

14 Sills Road entity, the:Jnbl#tha£ow

15 Adjo gels the iiT>f '"te:<1*B(

16 ' There-Is'another pa!

17 agreement That iff "me own1 - -. ^f ti%rfiil.TT
18 of the property,is Sllls.Roaa,V.

1 - !,*: =SLj£
19 Sdfcd mining that carrtpfce^

20 urider this contract,̂

21 , - Nuw/thereVwa ĵ

22 court that there "wWe rrfns'tnfetlo
* «••* lit J".'fr)M

23 we're unsigned thdt'jwere Inco,

24 agreement

25 Tliereis

1
2

3

4
5

6

7

8

10".
11 -

121
13'v

14
15'

16 ••

17.̂
187'
rfrti'

-S

I - 14ti

Decause/ and a sand mining agreement that doesn t involve

diy construction by a ra.-l earner.

,l Let me be specific about that because F believe

at the end of the day that this Is a sand mining operation

that K seeking to clodK itself urider a federal

preen ptien.

' ., • The 'ease that they provided your Honor is a

lease be a"'28-acre industrial site. The rent fur that

28-'acre industrial site that is to be paid is $1,000 a

year..jThot wouldn't even cover the taxes for a month on
• - -1 • . "• '
this property. The taxes are to be paid by the landlord

jhetqrfSnt doesn't pay any of the taxes under this lease
* " • _ • ' • »

"-= -f.< j '-.The lease also says at any time during the lease '

US Ra

/entity,

cSh dc

22
23"
24.
25 .

Lean transfer the day-to-day operations to another

"'It doesn't say that it has to.1 be a railroad

/And-liere ic specifically says that alf US Rail

at.this s-te is to provide for the loading and

unloading^of rail cars as requested by the landlord or

their customer.

. f> The 'ease is not for che fee -nterest in the

. i.. "
lease Is for the right-of-way on the

property -̂ .."̂

; ' New, even more trcub'ipq n tn s situatirn ,*

th'e excavation agreefe'it The D'es'dent of US Ra'l .'.25

sr.i ^e ~.?s s:*t=c

1

2
3

4
S
6
7
3
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

'25

that at lease construction it

Hie court nghl now is^^arn I

mining agrremenf. ".*-'< %,̂ .7;

1 Wna't is neCL'sVa'ryjieiSm
-, •-•X'A'^&flpreemption is for them to'conr*11*3

1 *"•'"- ^^LS?
TTiere is no evidence rlqhrnow _„„'.." • '*-'-* •:K«W*|-§
are constructing a,ra.il facility *-;:35

" *"•?, as I sa'icf, 'yodr-HonM1'
«P rrn\b-r*'- rv&frntr-tftiH

So

THE .
i-iW^^

desist order had~sprn,e thing cW( th
: • . P i/".ia*-*5

''MR CUlHBE
• ' / f-"

THE COURT

cease and desist order'jiauVs;

i- .MR>CUTHB.EJdlD :̂
• *•»" tftSî !

MR. CUTH[JERTS ŷSh"l

do w,th stopping 4^Hfoxms£ra

;tift
MR CUTHBERÎ JimBt!

suspicions about what wa;?goirig^
THÊ  cbURf̂ Voî ^̂ ii

chis court that this J33$&3SSS]B
23 and] I'm sugqc'̂ g t|̂ ^^5
^A l_l_ _ _ l__ J _ ._ . !_• ^^-fe^Tfltftfj
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*Y-
' 2

MR CUTK3ERTSON Perhaps it did

.'/THE COURT; Yes.

6 belieyp/" oased on the evdence tney have produced, ther
• " ' . ., i

-7 --federal preempt-on 15 going to bs applicable

8^4*1-,j f% .THE COURT Isn't that a question *6r the STB?

ft, , j /. N* CUTH8ERrsOiM- Tney have presented here I

-"10," mean; they ere asking for your relief. They are asking
'~~ * u * "*
11' -i for aA înjunction, your Honor•; - - •* r ' i
12 " :V I % So the question is before you And the question

MSO&tjne'of likelihood of success 'on Lhements. And Miss

14-,* BlbldWsaid it, before that it goes to whether preemption

1S\;is going,to apply.

Ifi' '••?'• *•*.̂ "".tewwl or

>. *r f ' ^^ 'V'-*Y r«• *S>V ,• ' ' r "£'- *-"< "*|

!,f TUB milOT.': ThAi/r/-Ji'aR/S?n îSR^??rtnfin'̂ nA'£V '̂̂ -J^:ITHE COWTai.ThTO
*. ,? " /r-ys£*s»j!

2 proceeding; didn't\the"y',v#^
- . * - "?:-̂ S ĵ'>*3 r I was rea

4 nfght, aid it seem£d*to rjje t̂b/
e circle here. >J '̂ i''-."'y

. MR, CUTHB'ERTJSOt'fc''.,
•i ."-.'',-f::y?:-V

agreement with the owner.oAtT - --V*.:»B '̂*

**-'' -c I " •..

.Based on tfio evidence they have presented, I
v .,..

-, 17 1 ' don tibeljevc preemption ,s going to apply

' "

- "19 '
cbse.-

22-

If I can contTiue, your Honor. I th-nk what may
j

,'to try and sum up, is- to look to the Coastal

ft is a case you are familiar with. It is a'case

Ornately familur with '

f.̂ ln Coastal the town issued a stop-work order,
.'. •<**" ''- .• '•-..
23,\and"-tnVe'was an existing' operating rail facility. Tfiere

-2^ '.Jivafs1"̂  frnding by this court that there was going to be
-OEi .MrrvinWraKlA harm An Hial haeie 'harm on thai basis

149

fn this case is tftdt is not the case. 7nere is

2 no town stpp-work orJtir The two agencies who ostensibly

3 hdve made !he work-stop, the STB and the DEC, are not l

• . * i '

5 t:"* -{'. fThc plaintiff sought to enjoin the STB's cease

6 ~ arid d. sis't in order in the Second, Circuit. They were not

7 c succe; ;sftjr/n doing that.

3 ' -% ";TKere is d long history of procedure before the

) =STB a ready in this rase, as opposed to Coastal where

THE COURT: v __.

MR. CUTHBERTSO'W:.
• • *.'-l^3J,̂ S'

10 tfi'e present their appfica ' *'

11 * ' l/We'n

12 agreement,'they

13 preemption." \

14 ' ' Here'you

15 ST£'undei a" different

16 ''got the STB to

17' based on their- statement tha

18 at the property'.
19 - Their

20 . Rtfad entity

23 property Oh, and by.ttie.way
', i-A^JpfVW

24 agreement we said"we h£d
' • . ' * - - - * - "

25 to be in front of you

was none

-* - /" f • I would say, though, these facts, are very

.•'d.'̂ encfpt.frorn Coastal as well In Coastal you had a

Vetterfrbm the DEC tnat said we don't have jurisdiction,

^ere'is'federal preemption, based on what we have

~*ejafrjinec^at the facility And, as J mentioned, at the

vtim '̂tj icrie was a business that was up and running You •

also nad the involvement in Coastal

-, :, l* ft a very different legal argument of the New

rtjrkfand,Atlantic Ra.lroad The New YO.-K and Atianbc

"' 'J' ^as the fre-gft r-ghts for al.1 of Long Island

a^e EMs entity that can use the Long Island Rei.' Road

aefcffjnfb'rder to move freight on Long /slantf " *

. V'New York and Atlantic Railroad has actually

rflcip'ated, in the STB proceed'n'g and mads'submrssions in

•L proceeding and uiev o=cc? 3 ̂ — trrrt.
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it was not
THE

"

US Rail, ostensibly US'~Ra(/, jfo

In th'is case the bVsi
* *-i • » • ' if *•*,' -

, don't think, there is.np Ubsis fo l̂rn

' The flckets. :5fî !ta^
. .-,•• ̂ ^ .; *sfi

alluded to, to defend/in.that ease
i - •p.-M .41, *•' ~-:.y,

trnpire company, 20 m/les-awayjin
' 14***

; - > ^\^
and the recurring vio/atiorjs/'

» • .''^jM

•' : MR. CUTHBERTSpN:
.•' \* - '>•', -̂ îl'i

or pay money It is it "

companies cah^gair.a'chmlhc

there may not b&any
. -MR.

petihcn

to a'djudicate.
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. -,„, powers, your Honor. ' '

.:'2^£ ~ * ;''̂ 'rHE CCURT: s°lf tnis cotjrt were to a9rea w'tn

'3'̂ o'urjreasoning, what would prevent the town from j'jst
_>_••>-> \--.. ' tnroughout tne duration of this case before-

6-. CUTHBERTSOM- What would'

7V ,j' " THE COURT- vvhet brevencs fro town from doing

THE COURTS
- ' /'•s,'4'?''

prosecubon? 'You-Ha ji

•untflyoucarvget

application7 .

."9;"^*I^\,MR CUTHBERfSON: There is nothing to prevent

10 t̂he.tbvVn if you do not enjoin our acbv.fy.

It1' -V:; I. •, THE COURT: To you reaify want to do that here7

12* ?".. -,'} "'-"MR CUTHBERTSON.1 It Is not̂  your Honor --

13 r.-.{" I' THE COURT: Tnat is" not what the state, the
* •'"•J i

14, position.I

15''
16
17

position. the state has taken, either

'
- I- •

MR CUTHBeRTSON- ' Your Honor, we don't went to

be hahdcufed into being dble to do nothing

'' j ' ''•'(There was a pause m the proceedings )

- 1

2

3
•4

5
6

7.

8' time. I assume)i * • *
9 be before the

10 continue to* prosecute\ - , •-,.;*•**.
11 Why isn't that irreparabTe

12 '* MR. CUTHBERTO

19

" [ "THE COURT: Excuse me, finish your sentence.

. • - The court, reporter-has been summoned ,We will

20: take'a'short break and when he comes back we will resume
-i *» 4 V N ,- f

21 '-ihls argument.

I 22. /-•';• ipMR. CUTI/BERTSON: Sorry for the interruption *

" • 23f ;̂ ust*fbr your line of thought if you would.

24 Thcne is the potential here that the STB is

'allow the plaintiffs the limited ability to move

15

16

17

18

19

20

<" 2*
"
3

4

5

6

r
•C9 *
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, forward with construction Construction that we don't

bcfieuc will be —

-•\",-| ' THE COURT. So why don'r you wait and see what

• they do and then you are dealing with a definite rather

" jtKaVljyp'otheticafs.
V: l' Tfie two of you'are dealing with hypothetical
- - Li' '•*

.and you are asking this court to anticipate everything,

"- whehjthiVis the exclusive agency that has been designated'f. -ff^ \ /
bV'Co'n r̂ess to deal with the very Fssue thai you are

""I'O',-talkfrig'about - •

-ll'1"' t'o'fV MR CUTHBERTSON Your Honor--
* - (. ' *

12' . THE COURT: The extent to which there is local
- /•• -y I - •

-13 . control'over ordinances and the project

*14'.;."• "j^'Ml} CUTH8ERTSON: What I'm doing is resisting A

15 '•••pVongjor' an injuncfon that they want that would bind my

16'"/hdridsjiritthc event what Is now speculation comes to pass. - •
-- ",- J -.-« • -r" mjt .1- THc COURT: We are go:ng to take a break and you

"-" *!'.' ftcan pick .up after
••f i> ^ +

> •" '*'•{ ."(Recess taken from 12'35 pm until'l2:50 pm.)

•̂'j;. [j -THE COURT. Back on the record.

gr«v* i^TWtf CUTHBERTSON- I will bring rt to a close: ,

•*""" -1 b We talked about success on the merits
it • :'-f '*"
•__'" , »r in terms of irreparable harm. With respect to

the econ'oVnic harm arguments that are marie here," the STB,

nas^already rejected lir1 noocn r'ist there s r-i-aia-si's

THE

is.'a'cnmlna!

i - MR. curtieiiSfiso!
by; the paymen

testified here's-" ' ,̂ -

i THE cbuRT:̂ tjj£si

21 Is a criminal proceedmg7E.£>Ji

" i i. "* * •
23 that normally* h

24 acquittal.

25 said, they don't soel̂ fo/jhasIF

I
2

3

4

5

6

7

8

9
10

11

12

jai| senterfce"fL..l— .̂̂ .̂j....-̂ -̂

• I ' 'THZ cbuRT::'So"bSc|C
• *" - V. Î'fcfc^J" ;̂

a fine ag<ilnst the cofroraDbnjf1

corporation to jail/t̂ re îsjip'

that your position7.* &st£ *' *

MRV.CUTH^E^O

statement of the positio f̂̂ ^

up?
THE COURT: .jHave'v

• ' '• - "̂'S£5;E
i v ' 1* i/.*»wrtf»'"

I/-.

18,-
19V-

i
22 .--

when'we submit flnd'n

• T̂HE

13 be very interested in/SMlSg-tff

14 ! 1̂R. .CUTH6EW1 ^
• . ' , - -A.S • S&3&

15 | THE.COUF"

16' -[' MR?;c6'THB;

17 just, your HonoV, wh

18 And, is thls'Jusf the tojSn
*n • "piJe1. r^M in-ffJm»f'.
19 '"^^-^ '̂jtSgin

20 theitown is .nteî stediotgi
i i i.̂  t-r f 3% *%tK,

MR CUTHBERTS

23
24*
25



*WIHV-« s

• •' ' '56 '
"* • 1 . ; * Your Honor, f just want to address a few points

2.{ raised b'y î r. Cuthbertson
-,-3_ ,^"' •' -'/'ith respect to h.s claim tnat th's is a sand

JJfLjrimipg operation and not.a railroad. .Fî st o.f all, I
•SW-fr/ouf/'/ike. :o say the test/rrony yesterday clearly

6 - established whet was happening at this faculty.

7 ; "We had testimony from Mr Hall that it is a rail
:8 _ facility and going to be a rail facility and not a sand

9 . operation Mr Cuthbertson can recast the excavation

TO agreement any way he' wants, but he did it incorrectly.

11 " I You have to excavate in order to bring this
12 " property down to grade -You had the testimony of Mr Hall

13 'as tof why that was being done. You have in the record the
14 schernaticV the plan We ha've'testimony about the,

15-* purchase/of locomotives' We have testimony about the
16 purcnase"of 104 rail cars We have testimony about

17 .interaction with the Long'Island Rail Road and New York

18 , and Atlantic to put a switch in to have an interchange - *

19 agreement • ' . -
H "I '

20'/ , ,,-"'Thesedreollpartandparcelofoperatinga

21 *-rait fi qlity, not a sand mine operation, your Honor.

22 ''' . r" ' THE COURT-' Did you mention the locomotives? -,

'23 s; *j MS. BIBI-OW- Two locomotives. I thought I had

24" ' * /V'v And so to suggest otherwise I think is just

i t'disingenuous, quite frankly. This is a rail operation.

157
•* ' j1 And tt is be-ng done by US Rail, a Class III shortfine

2 rai/road, that is authorized by the STB already.i *
3 j , With respect to the question about what the town

4 - is or is not willing to stipulate to, that seems to be a

moving'tfirget, quite frank.'y, and that is our concern

f Yesterday they sold one thing. When they were

'ta'ffcmg about we had this eppficrition, they said they
_ would; do something else. A seems, absent this court

enterifig'an order telling the town what it can a/id cannot

- do.dyfrng this interim ponod, we have no guarantee that* • i.1
• they li'jftffve up to any representations they have made

because they just --
-"*• * I
fr-J- rHJf COURT. J intend to rely on the town's

'position to the stipulation, that they are willing to hold *

off with regard to any further tickets of any of the
plaintiffs and any prosecution with regard to aiy of the

present tickets, with the exception of Empire, 'until there -
s.a decision on this application.

/ j. MR CUmSERTSON^Tn'at's correct. Until there
• a'defclsion on this application.

r '• f , MS, BJBLOW: And the last thing I would like to -

irjfy frith respect to the November.l6jth.rleclsion and •
of success. '
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. 'v'*''H'̂ *^-^33S5i5?5j!
*\'' ; *C '-V*.-V

• C;: . *££*.$^%f"
whether oftiof wferv""" 7--^J"J

not we were un

it had to do with iyhethef-Wg
•v •" -i >„• T-!

spur— -, -i.\.? "-V-- '*•'
THE COUR'T̂ GoVre, " " •'Tif'%f-<

didn't see anything^̂ ereiy '̂

th'ls would bija raSradlling
MC nrnifniJi/̂ Vfiî :'

mw
MS.

• THE CQURfNS&lj
''' • .'.MS. BIBL6w.̂ fij%"

;t; * ."• * ̂ -s;;1' 'tf't̂ K.̂ ^• It Is the STBs'yî î im

, m'ay not be an exemptspuri

th t̂ is a ruling fbr-fhUs

court. And t̂fiatf'isjbfjjrXt. -̂

.yo^ur Honor. ',-:,' •^4^"'

j " ThankVou;;vJ;l*:f
THE COURTf"biay^:

' . -; s-.î ./.-rWu-a
; Now, you wantfto'subf
' ^" * * *î ' j V j. tf _vjj>y^t'

• fact and conduslor̂ '̂law '̂if
1 . * f-' /̂ ''sSwsi*-How- much.'ftme do^ypi

yo('ur actions to.ih^r^^fof^
} . Tins. IS'wh'̂ tfigrojiJQ'

to.'me, because it taî ^e prj

Ddccmber 13th' date- s^fr> J

JiT'j- * -r?-;

^̂ ^>1'l̂ l̂ itf-- i-«\.j . * *» j»
pnianp v*J •>•••"a-j- •*& *f .f -t.

press.*. S_A.< ls*-*S>'*Tt"S: .r.̂
fa*r*?$ffij£'̂**y-5*.& ̂ J-
^T/'-iL-^-*:

1 *"i That decis'oi was dealing with" whether or not we

•a likely to susrseo 35 in evemot ssur. Mothinj as ro
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.2t'
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24,
25.

;' ' "'£»
adjourned. •*.- * •»Jr̂ 5" "y?-1

1 • 'Three weeks"Â |o'6r̂ c
.fS&s&y*

niE COURT:̂ -

Do you1

^rsa*
.vfca S -'-'• ,? .SB«r!<.4a(« j

reply'

M

cfojoff
'-Ct'B-l.tvS!1

y* * -"'--c^
"-il-i Ji'ssr-Tr1_i_-*vir*j«T

JW/rTh^oW

transcript. ' "-vv;/,̂ '̂11. v'ZeSv-hJiI assume we^need tov"
I <- L "I I ^t * >'

£@
r^ î^^*A:--i>

ate the reconl *' • ' JJ *̂'
- * it f •• *v,

THE COURTS^How*ab:
'''^ fs^st?

of the transcript? '̂ .-x?" "
1 • MR. OfTHBeRT"

waif

rjf«

f»-;:*:iaS-V
ysF#- f̂t-««f

MS. BrBL
-

Jusf so rm
so that* my. clientŝ

verV clear -C

,i-j»f-.-?:j*
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V^t-V.-r.-^rA •-•-:*-• ••^^^r^
•r^fi^M.̂ Ml;

incorporates the. towfrtaSppulm
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 r ' • ttvi&fs&SR*

tickets and no fijitheS'tlMSX-?
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It sesms'to me^Ehaftisjfiffl.

•> -, fsg&g-vx

•-R. CLfrHSSRTSOgJ f̂iag



e'."*/

* . •: * \ . ;160 . .
• / : ,

:1'' representation I will send a letter to my'client to that

'£?*%\ "XfffefS t'wr f^at IS exac'lY wnat '* to happen" I don't
-_' ' . 3,Vfee"l frhere <s the need for the entry of an order«" • * * , ' VS. EISLOW: Jf r may suggest because as, J said ,

vt • -ft * ' " ' '
•t\\e nave been heanng different things from town, the town

•. £. '6., board is 'changing m January, I would be certainly much

-, 7," niore comfortable if that tetter was so ordered by the
' VS' .'court

.9 "'i THE COURT: Why don't you draw something up if

10 "you would i'00-e someth-ng in writing, a stipulation, and I,
" 11 ..̂ woufd be gted to S'gn it But counsel has made the

12; r̂epresentation that he has

•Si'13 V.'-.: !̂  .MR CUTHBERrSON- J really don't think it is '
14, necessary This is a case that has been in the med-a. So

15 .-nowlwc arc going to have an order reported that the town
16 is-restrain'..̂ / for a time period, and there is going to be

17 • something imputed to that.

18s

19

, - • I don't think th'at that ii necessary. I'm
'̂t •? * -
makmg a representation in open court. I don't think a

- -20 \ signed brd?r that becomes a public document is something
1 21:. tfiatr/s necessary

22 ' ' ' THE COURT: Why don'l the two of you discuss it
-,,23 irfurther/arid if there is any need for,intervention, I'm %.
'24-

Anything further from either s/de' Dcaslon

161

reserved
(Proceedings concluded at 1 pm.J
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IN THE UNTIED STATES, COURT OF APPEALS
FOR THE SECOND CIRCUIT

SILLS ROAD REALTY, LLC, SUFFOLK &
SOUTHERN RAIL ROAD, LLC and
U.S. RAIL CORPORATION,

Petitioners,

07-5007AG

DECLARATION OF
JOHN L. TURNER
IN OPPOSITION TO^
PETITIONERS MOTION
FOR A PRELIMINARY
INJUNCTION

v.

SURFACE TRANSPORTATION BOARD;
and THE UNITED STATES OF AMERICA,

Respondents.

John L. Turner, under penalty of perjury pursuant to 28 U.S.C. § 1746, declares as
follows:

1. £ am the Director of the Division of Environmental Protection for the Town of

Brookhaven ("Brookhaven"). I am folly familiar with the facts and circumstances set forth
% f

herein, except those set forth on information and belief.

2. I submit this Declaration in Opposition to Petitioners* motion for a preliminary..

injunction.

3. As the Director of the Division of Environmental Protection, I am responsible for

the environmental review of land use projects that are proposed for Brookhaven Town. In

Brookhaven we have comprehensive rules and regulations that govern environmental review for

facilities such as those proposed for the property in question. In addition, in siting and regulating ,

such facilities we are required to follow New York State Environmental Quality Review Act

("SEQRA") to review the environmental impacts of proposed development projects and to
* ,

ensure, if such projects are built that adequate environmental mitigation measures are

implemented.



. ^ 4. After reviewing the plans that have been submitted for this sits and inspecting die. f

*property in person, I am of the opinion that if this project were submitted to my divisi9n for a

review, that a positive declaration under SEQRA would be required.

5. The need for a positive declaration stems fiom, among other things, the fact that

this property is in a deep flow recharge zone and is ecologically part of the Long Island Pine .

Barrens and therefore development of the property may cause significant hydrological and

ecological impacts.

6. When a positive declaration is required, an applicant is mandated to prepare an

Environmental Impact Statement ("EIS") The EIS is required to look at, among other things,

the environmental setting, the resources and features of the property, the impacts of the proposed

development, the strategies that can be implemented to mitigate those impacts, and reasonable

alternatives to the sponsor's project, one alternative potentially being an assessment of

alternative sites.

7. Overall, the EIS is required to detail the impacts the project would,have on the

natural resources on site and in the the surrounding environment. Among the impacts that the

ETS would examine are the effects of the proposal on water quality, wildlife, traffic, air

pollution, noise pollution, the removal of soils. In this case, in particular, the removal of sand

between the land surface and the water table which is the uppermost expression of the

groundwater system as reflected by the upper glacial aquifer reduces a filtering capability of the

soil and subsoil regarding water which is recharged into the aquifer.

8. Prior to the preparation of an EIS, a scoping session typically takes place with

notice to the public. At that session, public input would be solicited as to the relevant topics that

would be considered in the EIS.

9. The applicant would then prepare an EIS, which would include a description.of ^ _
_,». . j $ r * , , .* * K* • i>

the action, a description of the physical setting, a description of all the environmental resources!



a discussion of the impacts of the project on the environment, as well as strategies for mitigating

these impacts. In the case of this property, due to the nature and scope of the project, many

mitigation strategies might be considered.

10. Under SBQRA, as stated above, the HIS must also contain a discussion of

alternatives to the project, including a "no action alternative" where the possibility of no

development would take place. In addition to the no action alternative, the EIS would have to '

examine whether this project could be developed on another property in Drookhaven where it. .

would have less of an impact upon the environment.

11. The draft EIS would be submitted to the Brookhaven planning staff for their "

review to ensure accuracy, adequacy of content and to ensure that all the issues raised in the

public scoping session were addressed If the EIS was deemed to be complete, a public hearing

would be scheduled. At the public hearing interested parties would comment upon the EIS and

further revisions to the EIS would likely be made. When and if the staff and the applicant agreed

that all environmental impacts had been identified and sufficient mitigation measures could be

employed, the SBQRA process would be closed and the Town would adopt a final

environmental impact statement and adopt findings related thereto.

12. It should be noted that applicants often submit (he most aggressive plan for its

business enterprise, which does not take into account preservation of the natural environment.

One of the many positive attributes of the SEQRA process is that it seeks to allow the use of land

but requires that consideration of the environment betaken into account In this case the

applicant has submitted a plan that makes maximum use of the site and involves significant

vegetation removal, grading, and mining to the Property. After the appropriate SBQRA review,

it could be the case that ways are identified to allow the Petitioners to operate while reducing or

minimizing environmental impacts through less grading and mining at the site and establishing

greater buffer areas.

3



13. Based on my site visit and a review of the plans submitted by the Petitioners,. ,

there are a number of items I anticipate would be examined in an EIS. First, I believe the layout

of the facility would be closely examined. The assigned staff people would inquire as to

whether there were other alternative layouts of the site to minimize disturbance to the

environment and thereby create layer buffer areas. ' '

14. Another issue that would require close examination is the grading of the property ,
i

and the mining of materials that takes place in connection therewith. There is a significant

change of grade from the northern portion of the property as you go south to the middle of (he

property. Based on the plans it appears that the whole northern portion of the project would be

lowered approximately ten feet. , . -

15. During the SEQRA process, the applicant might be required to examine

alternative ways to lay out the site so that less vegetation removal and grading would be

required.

16. Another issue that would likely be examined during the SEQRA process is (he

impact of the traffic generated by the facilities' operations. The traffic generation and

configuration of the site would be reviewed and traffic mitigation measures (e g, reconfiguration

of the site, requirement of road widening and turning lanes) might be required. " -. '

17. 1 have been advised by counsel that the purpose of the Declaration is to provide •

an overview of the SEQRA process and to provide illustrations of what types of mitigation

measures might be required. As such I have not touched upon the many other facets of the

project that might require further examination. Suffice it to say that a project of this size (28 •-

acres) and intensity (11,000 square feet of rail trade and associated facilities and equipment) -

would entail an exhaustive review and assessment of the many environmental impacts and

mitigation measures. - - . .."



18. The SEQRA process always occurs before construction. In this way unacceptable

environmental impacts that would be identified by the SEQRA process can be avoided before *

they occur.

19. I am advised by counsel that there is a possibility in this case that the SEQRA

process would be preempted and that the federal environmental standards under NEPA would '

apply. . •

20. Upon information and belief the NEPA process is very similar to the SEQRA

process outlined and has been described as follows:

The NEPA process consists of an evaluation of the environmental effects*
of a federal undertaking including its alternatives. There are three levels
of analysis depending on whether or not an undertaking could
significantly affect the environment These three levels include:
categorical exclusion determination; preparation of an environmental
assessment/finding of no significant impact (EA/FONSI); and preparation
of an environmental impact statement (ETS).

* * *

If the EA determines that the environmental consequences of a proposed
federal undertaking may be significant, an BIS is prepared. An EIS is a
more detailed evaluation of the proposed action and alternatives. The
public, other federal agencies and outside parties may provide input into
the preparation of an EIS and then comment on the draft EIS when it is
completed.

If a federal agency anticipates that an undertaking may significantly
impact the environment, or if a project is environmentally controversial, a
federal agency may choose to prepare an EIS without having to first
prepare an EA.

After a final EIS is prepared and at the time of its decision, a federal
agency will prepare a public record of its decision addressing how the
findings of the EIS, including consideration of alternatives, were
incorporated into the agency's decision-making process.

Source: United States Environmental Protection Agency web site,
http -/Avww. epa gov/compliance/basics/nepa. htmltirequirement



21. Presumably the same environmental issues would bo identified in ihe NEPA

process and provision would be mado for similar mitigation measures. Braokhaven would
.1*. i—

participate in that process as an interested party and otter the comments noted above, which, as

noted above arc illustrative ofthe issues involved and is by no means an exhaustive examination

of the environmental concerns,

22. For the reasons sol forth above, Petitioners request for a preliminary injunction

should be denied.

Sworn to before me this

BttBNDA A.
Nbuuy Publte jBtat* of K«w York

L. rrurnor


