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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35141

U.S. RAIL
— CONSTRUCTION AND OPERATION EXEMPTION -
BROOKIIAVEN RALL TERMINAL

REPLY TO PETITION FOR EXEMPTION

Set forth below is the Reply of the Town of Brookhaven (" Town™ or “Brookhaven™) to
the Construction and Operation Exemption Petition (“Pctition™) filed by U.S. Rail Corporation
(“U.S Rail” or “Petitioner”) on August 7, 2008.'

PRELIMINARY STATEMENT

Suffolk & Southern Rail Road LL.C (*Suffolk™) filed the first application to the Surface
Transportation Board (“STB" or the “Board”) relating to the proposed facility in May 2007
under STB Finance Docket No. 35036. Since that time, Suffolk, Sills Road Realty (*Sills”), and
U S. Rail have filed numerous pleadings with the Board, the U.S. District Court for the Eastern
District of New York, and the U.S. Court of Appeals for the Sccond Circuit. Over the course of
those pleadings. the theory of the would-be railroad builders and operators has changed many
times. Most recently. U.S. Rail has filed a Petition for Exemption seeking to invoke the Board’s

jurisdiction for the project and claiming that it is proposes to build a linc of railroad over which it

' On August 25, 2008, the Board granted the Town a 20-day extension to file this reply. U.S Rail Corporation—
Construction and Operation Exemption—Brookhaven Rail Terminal, STB Finance Docket No 35141 (served
August 25, 2008) Because the Town did not want its interim silence to be interpreted as consentto U S Rail's
request for cxpedited handling of the Petition, on September 2, 2008, the Town filed and served a 2-page letter
responding solely to the request for expedited handling and proposed schedule set forth in the Petition at pages 17-
19 and Cxhibit E thereto That letier did not respond to the merits of the 20-page Petition, which are exclusively

addressed herein



will operate as a common carrier. Despite all of the information that has been accumulated and
prescnted over the course of the proceedings before the Board and the courts, the Peution does
not include anywhere near the level of detail necessary for the Board to make a reasoned
decision on the Petition. Further, the limited facts that have been presented reveal that the
project as proposcd would not fall under 49 U.S.C. § 10901, because U.S. Rail, which opcrates a
non-connected track in Ohio, is not a common carrier for the purposcs of the proposed track in
eastern Long Island and the project is not “rail transportation™ as defined by the Interstate ’
Commerce Commission Termination Act (“ICCTA™). Further, even il the proposed track were
to fall under the Board’s jurisdiction sct forth in 49 U.S C. § 10901, U.S. Rail has failed 10
establish that an cxemption is warranted based on 49 U S.C § 10502(a). For all of these reasons
and the reasons sct forth below, the Petition must be denied
PROCEDURAL BACKGROUND

On May 18, 2007, non-carrier Suffolk filed a verified notice of exemption under 49
C.F.R. § 1150.31 to lcase from non-carricr Sills approximately 11,000 feet of track that Suffolk
claimed was currently being constructed in Yaphank, NY, and to operate over the track. Upon
revicw, the Board found that Suffolk’s notice of cxemption was incomplete and directed Suffolk
to file supplemental information describing the construction of the trackage. Sce Suffolk &
Southern Rail Road LLC — I.ease And Opcration Exemption — Sills Road Realty, LLC, STB
Finance Docket No 35036 (scrved June 1, 2007); Verified Statement of Robert F Quinlan in
Support of Town of Brookhaven's Reply to Petition for Stay (*Quinlan Statement”)(Exhibt 1
hereto) at 2-3. The Board made no decision regarding the exemption at that time.

On June 15, 2007, Suffolk sought to withdraw its notice of exemption without providing

the additional information ordered by the Board Quinlan Statement at 3.



On July 12, 2007, Attorney John Heffner faxed a letter to then-Town of Brookhaven
Attorney Robert F. Quinlan stating that he represented U.S. Rail. an Ohio-based company and
common carrier short line railroad operating pursuant to authonty granted by the Board. Lctter
from John Heffner to Robert Quinlan (Exhibit 2 hereto) at 1. His letter stated that as a common
carrier railroad, U.S. Rail’s construction of the rail facility is governed by federal law and subject
to the exclusive jurisdiction of the Board. Id. The letter further indicated that U.S. Rail had
leased the property and intended to construct and opcrate an “exempt spur” within the meaning

of 49 U.S.C. § 10906. Id.; scc also Quinlan Statement at 2-3.

During August 2007, the Board again dirccted Sufiolk to file a substantive rcason for its
attempted withdrawal and a detailed cxplanation of “whether it or Sills anticipated that for-hire
scrvice would have been provided over the irackage that was to be constructed.” See Suffolk &
Southem Rail Road LLC —~ Leasc And Operation Exemption — Sills Road Realty, LLC, STB
Finance Docket No. 35036 (scrved August 13, 2007)(“August 13th Decision™); Quinlan
Statement at 4-5. The Board’s decision explained that if for-hirc service was intended for the
trackage being constructed by Sills then the “construction that has cither already occurred or will
occur in the future is construction of a line of railroad subject 10 the Board’s jurisdiction, and the
Board authorization for the construction is required under 49 U.S C. § 10901.”” August 13th
Decision at 1-2.

Based on the record at that time, the Board was justifiably suspicious of the situation and
warned:

The Board increasingly has grown concerned that persons using
the notice of exemption proccdurcs to obtain authority for the leasc
or other acquisition and opcration of a railroad line may not be
making a thorough review of their circumstances prior to filing a

verified statement that a proposal should be exempted from
environmental and historic reporting because the thresholds at 49



CFR § 1105 7(e)4) or (5) will not be met. See 49 CFR §
1105.6{(b)(4), (c}2)(i). Suffolk filed such a statement, but failed to
provide any explanation in its noticc of excmption as to why the
anticipated movements of intermodal containers and up to 500,000
tons of construction aggregates would not meet or exceed the
Board’s 3 train per day threshold for environmental documentation
under 49 CFR § 1105.7(c)(5)(ii)}{A). Nor did Suffolk explain why
the anticipated increase in truck traffic would not meet or exceed
the Board’s thresholds under 49 CFR § 1105 7(e)(5)(11)(C).
August 13th Decision at 2.

Suffolk responded on August 23, 2007 and stated, snter alia, that “Sills never undertook
any construction of rail facilities at the Sills Road location at issuc here.” Sce Document No.
220127 in STB Finance Docket No. 35036, at 3-4. On that basis, in a dccision scrved September
25, 2007, the Board allowed Suffoik to withdraw its notice of exemption and noted that it would
“view with disfavor any future request for authority to commencc rail operations over trachage at
this location unless the construction of that trackage has first been authonized by the Board.” See
Suffolk & Southern Rail Road LLC — Leasc And Operation Exemption — Sills Road Realty,
LLC, STB Finance Docket No. 35036 (served September 25, 2007)(*September 25th Decision™).

Nonetheless, in October 2007, evidence of construction occurring on the property came
to the Board’s attention. Based on this evidence that “rail construction may be occurring or
contemplated on this property™ — including a newspaper account indicating that Sills, Suffolk
and/or others had cleared 18 acres of land and excavated mountains of sand (estimated at
approximately 30,000 cubic yards of sand with a value of between $330,000 and $750,000) at
the Property” — the Board, sua sponte, issucd an order to cease and desist and joined Petitioncr

U.S. Rail as a party to the action lisied as STB Finance Docket No 35036. Specifically, the

Board held.

2Gee. e g . Smuth, Jenmifer, Work Staried for Yaphank radl site without approvals, NEWSDAY (October 1,
2007) Exhibit 3 hereto).



. . because no party has sought authority from the Board to construct

any rail facilities at this site, this proceeding will be reopened on the
agency’s own motion and U.S. Raill will be made a party 1o this
proceeding. If U.S. Rail, Suffolk, Sills, or any other related entity is
undertaking construction of any rail facilities in Yaphank, Brookhaven, or
anywhere in that vicinity, it is directed to immediately cease that activity
and to either obtain Board authorization pursuant to 49 US.C. §
10901(a) or a Board decision . . . finding that such activity does not
require Board approval,

Suffolk & Southern Rail Road LLC — Lease And Operation Excmption — Sills Road Realty,
LLC, STB Finance Docket No. 35036 (scrved October 12, 2007)(“October 12th
Decision™)emphasis added)

The Board's decision prohibited any rail construction. By the time of the October 12th
Decision. however, cighteen acres of land had already been clear-cut and tens of thousands of
cubic yards of materials had been mined without any cnvironmental study as to its impacts — as
required by both the National Environmental Protection Act ("“NLPA”) and the New York State
Environmental Quality Review Act (“SEQRA™) — or whether measures could have been taken 1n
mitigation. Quinlan Statcment at 9-10. Additionally, such clearing was done 1 violation of
Town Codes relating to clearing, site plan rcvicw. construction activities and sand mining. Id_

U.S. Rail first sought to continue construction by way of a petition for a stay dated
October 18, 2007. It claimed that the trackage it sought to build was disconnected and therefore
an exempt “spur” pursuant to 49 U.S.C. § 10906. See Document No. 220465 in STB Finance
Docket No. 35036. The motion for stay was denied on November 16, 2007. In denying the stay,
the Board noted that Petitioner did not have a reasonablec likclihood of success on the merits of
its argument that the trackage was an ancillary “spur” because “the track cannot reasonably be
viewed as used for a purpose ancillary to the operations that will be located hundreds of miles

from U.S. Rail’s existing operations in Qhio.” Suffolk & Southern Rail Road LLC — Lease And




Operation Exemption — Sills Road Realty, LEC, STB Finance Docket No. 35036 (served
November 16, 2007)(“November 16th Decision™) at 4.

Next, on October 26, 2007, U.S. Rail filed a petition for administrative reconsideration of
the cease and desist order. Sec Document No. 220546 in STB Finance Docket No. 35036 The
Board denied the petition for reconsideration on December 20, 2007, holding that U.S Rail had
not allcged changed circumstances or submitted any new cvidence that would warrant
rcconsideration. Suffolk & Southern Rail Road [.L.C — Lease And Opcration Exemption — Sills
Road Realty, LLC, STB Finance Docket No 35036 (served December 20, 2007)(“December
20th Dccision™) at 4. Again, the Board noted that there was “no evidence on the record before
us” that the proposcd trackage would be classified as an ancillary spur. Id. at 5.

While its petitions for stay and rcconsideration were still pending before the Board, U.S
Rail also appealed the cease and desist order and sought a stay from the U.S. Court of Appcals
for the Second Circuit, which denied the stay on November 13, 2007 and thercafter dismissed the
appeal 1n latc December 2007.

U.S. Rail then filed an action in the U.S. Disinict Court for the Eastern District of New
York sccking to preliminarily cnjoin Brookhaven from taking any action to prosecute appearance
tickets it issued to Petitioner on October 4, 2007 or from issuing further tickets on the basis of
preemption. Petitioner also sought to enjoin Brookhaven from taking any other aclion to
interfere with or obstruct U.S. Rail’s construction and opcration of the alleged rail terminal.
Afler a two-day hearing, on July 18, 2008, U S. Magistrate Judge ‘Thomas E. Boyle issued a
Report and Recommendation (“Report™), which correctly concluded that (1) the federal court
should abstain from interfering in the state court action based on the doctrine set forth in

Younger v. Harrig, 401 U.S. 37 (1971); and (2) even if Younger abstention was not appropnate,



Plaintiffs failed to establish that a preliminary injunction was warranted because the 1ssue of
preemption was not clcar. See generally Report (Exhibit 4 hereto) at 13-27.2
Not content with two petitions before the Board and two separatc attempts at judicial

review by federal courts, U.S. Rail filed a so-called “Petition for Clarification™ on May 2, 2008
seeking permission to engage in certain “preconstruction” activities at the property. The petition
sought — “in advance of receiving construction and opcration authonty,” clarilication from the
Board that “it can begin certain activities at the site of the Brookhaven Rail Terminal, and that
those activities would not be subjcct to state and local permitting, zoning, and cnvironmental
requirements by virtue of the Federal preemption contained in 49 U.S.C. 10501(b) ” See
Document No. 222259 in STB Finance Docket No. 35036. at 3-4. On August 26, 2008, the
Board denied the petition for clarification and held that the enumerated activitics were not
preempted. Once again, thc Board emphasized that the proposed track cannot be reasonably
viewced as a spur, stating that:

Although it is a licensed rail carrier clscwhere, U S Rail cannot

operate as a rail carrier at the Brookhaven Rail Terminal because,

as explained in the Board’s December 20, 2007 decision in this

proceeding (at 5), there is no evidence that this facility is in any

way connccted to the carrier’s existing operations in Ohio. The

proposed construction and operations in Brookhaven are locatcd

hundreds of miles from U.S. Rail’s operations in Ohio, and there is

no evidcnce that U.S Rail presently has authority to operate over

the track of NYAR in the vicinity of thc Brookhaven Rail
Terminal.

Suifolk & Southern Rail Road LI.C — Lease And Opcration Exemption — Sills Road Realty,
LLC, SI'B Finance Docket No. 35036 (served August 26, 2008)(*August 26th Decision™) at 3.

To date, Suffolk, Sills and U.S. Rail have argued to the Board on multiple occasions that the

proposed track is preempted and the Board has rejected the argument each time

*US Rail filed objections 1o the Mag)strate’s Report and the 1ssue 1s currently pending before U S District Judge
Thomas C Platt.



On August 7, 2008, just days before it filed its objections to the Report in federal court,
Petitioner filed the instant Petition for Exemption claiming that it is a common carricr secking to
construct and operate a linc of railroad For the reasons set forth below, the Petition should be
denied in its entircty.

ARGUMENT

49 U.S.C. § 10901 governs the STB’s authorization of construction and operation of
railroad lines under the ICCTA. Exemption under 49 U.S.C § 10502(a) from the requirements
of § 10901 is only appropriate when the Surface Transportation Board (the “STB” or the
“Board™) finds that:

(1 regulation is not necessary to carry out the rail
transportation policy of 49 U.S.C. § 10101 (“RTP”), and

(2) either (a) the transaction is limited in scope or (b)

regulation is not necessary to protect shippers from the
abuse of market power.

Keokuk Junction Railway Company d/b/a Peoria & Western Railway — [.ease and Operation
Excmption — BNST Railway Company, STB Finance Docket No. 34974 (scrved December 6,
2007) at 5 (discussing standard under § 10502(a))(emphasis added). A petition for exemption is
only appropriatc where the proposed facility would otherwise bc subjcct to the requirements of §

10901, See 49 U.S.C. § 10502; see also Michigan Central Raijlroad, LLC — Acquisition and

Opcration Exemption — Lines of Norfolk Southern Railway Company, STB Finance Docket No.
35064 (scrved December 10, 2007)(denying petition for exemption where proposed facility was

not subject to § 10901).
First, because U S. Rail has failed to provide sufficient information about the nature and
extent of the proposed facility — and because the information previously provided by Suffolk,

Sills and U.S. Rail raiscs scrious questions as to whether this 1s “rail transportation” at all — the



Board is not in a position to make any determination relating to the nature or scope of U.S. Rail’s
proposed project Second, the facility it not “transportation” by “rail carrier’ subject to § 10901
and, as such, the petition is inappropriate and must be denied. U.S. Rail has not demonstrated
that it 1s a “common carrier™ for purposes of exemption, and the proposed project 1s more
accurately classified as a private track than as a line of rallroad Finally, in any event, U.S Rail
has failed to demonstrate any of the criternia necessary for an exemption under § 10502, and the
Board must therefore reject 1ts Petition.
L U.S. RAIL HAS NOT PROVIDED SUFFICIENT INFORMATION FOR THE

BOARD TO DETERMINE WHETHER THE PROPOSED TRACK IS SUBJECT

TO § 10901

A party seeking an exemption under § 10502 is required to “provide its case-in-chief,
along with its supporting evidence, workpapers, and related documents at the time it files its
petition.” 49 U.S.C. § 1121.3. U.S. Rail has not provided the Board with sufficient information
to make a reasoncd decision whether the proposed construction and operation is subject to its
jurisdiction. In support of its Petition. U.S. Rail appends a “description” of the proposed facility
by U.S. Rail President Gabriel Hall, which includes, at most, 8 scntences relating to U.S. Rail’s
plans, with no supporting documentation. See Verified Statement of Gabriel D Hall (“Hall
Statement™)(Exhibit A to the Pctition). The Hall Statement discusses generically the intended
operation, but provides no dctail whatsoever regarding the construction or location of the
proposed track on the Property. Sceid. [n addition, U.S. Rail has providcd a map printed from
“mapquest” and two maps of the entirc span of Long Island with handwritten indications of the
proposed location of the new track (Exhibit B to the Petition). At Exhibit C to its Petition, U.S.
Rail attaches a “site plan” that is largely illegiblc. Finally, U.S. Rail has offered the two-page

Verified Statement of Gerald I'. Drumm (“Drumm Statement,” Exhibit E to the Petition), which



describes generally the proposed operations over the track, including that the freight cars will be
interchanged with the New York & Atlantic Railroad (“NY&AR™), connecting through a switch
to the existing Long Island Railroad (“LIRR™).

This background information mercly scratches the surface of the project and lacks
necessary details regarding even the most basic concepts, including the funding, design,
ownership, or opcrations of the facility. For instance, the Petition docs not includc any:

o financial data relating to the construction of the proposed track
or the operation thcreon;

e agrcement between U S, Rail and LIRR to access/use LIRR's
track,
interchange agreement between U.S. Rail and NY&AR;
information regarding the construction of the connccting line to
the existing line;
detailed construction or sitc plans;
information rcgarding length and location of the trackage to be
constructed;

e information regarding the type and location of all proposed
structures to be built on the property;

e  description of the degree to which construction would involve
excavation or the movement of soil;

e description of the locations where transloading would take
place;

o facts regarding the proposed grinding, bailing, and other
processes to which construction waste and solid waste could be
subject at the site; or

e information about operations, including how U.S. Rail
proposes to move their its cars on and off the NY&AR track,
whether the train cars will be required to sit waiting, and
whether that will disrupt service on the LIRR;

See generally Pctition. The Board has held that such “complete and accurate information™ is
necessary for it to weigh the possible transportation benefits of the proposal with the

environmental and other impacts. See New England Transrail, LLC d/b/a Wilmington and

Woburn Terminal Railroad Company — Construction, Acquisition and Operation Exemption — in
Wilmington and Woburn, MA. STB Finance Docketl No. 34391 (served May 3, 2005) at 4-5.

10



In New England Transrail (2005), the Board granted New England Transrail (“NET™) a
conditional exemption under 49 U.S.C. § 10502 subject to an environmental review, in
accordance with 1ts prior policy * Id. at 1. During the environmental process, which took more
than a year, NET had presented its project to the Section of Environmental Analysis (“SEA”),
which commenced a “detailed analysis™ of the “potential environmental impacts of the proposed
project ” Id at 1. Afier completion of the environmental review, NET returned to the Board for
“final approval.” Id. When the Board dctermined. however, that the project NET proposed to
the Board materially diflered from the one it had proposed to the SEA, 1t dismissed the
procecding and cautioncd NET that, if it werc to re-submiit its petition for exemption. it would
have to “be as forthcoming as possible with all project details.” Id. The Board specifically
requested that it submit. infer alia, “information such as the length and location of all trackage 1o
be constructed. the exact types of structures to be built, the degree to which such construction
would involve excavation or movement of any soil, and the locations where specific commodity
transloading activitics would take place.” Id. Distrustful of NET due to its past conduct, the
Board also cautioned that “the information provided to the Board should be wholly consistent
with the information NET prescnts to other agencies.” Id

U 8. Rail has similarly demonstrated that it has not becn cntircly forthright in its prior

filings. The lack of detailed information in its Petition is particularly disturbing given the

* The Board no longer grants conditional approval while the environmenta! process Is ongoing absent some

“unique or compeliing circumstances ™ Sce Alaska Railroad Corporation — Construction and Operation Exemption
— Rail Line between Eiclson Air Force Base (North Pole) and Fort Greely { Delta Junction), AK, STB Finance

Docket No 34658 (served October 4, 2007)(*we believe that the better course is that we not decide the
transportation ments of a construction proposal until a complete record, including the environmental record, 15
before us.™)

11



information that U.S. Rail has previously filed in federal court, which suggests that the proposed
track 15 nothing more than a sham transaction to disguise a lucrative sand-mining operation.’

The Board has the explicit statutory authority to obtain from carriers and persons
information necessary for it to carry out its responsibilities under the Interstate Commerce Act.
49 U.S C. § 721. Without “completc and accuratc information,” the Board cannot determine (a)
whether the project is “transportation” by “rail carrier” subject to its jurisdiction; (b) whether
regulation of the construction would further the rail transportation policy set forth in § 10101; or
even (¢) the true scope of the project both in terms of construction activity, environmental impact
and nterruption to existing rail service. This factual deficit is fatal to U.S. Rail’s Petition and it

must be denied as insufficicnt.

3 The evidence and testimony presented at the hearing on U S. Rail's application for preliminary mjunction strongly
suggesied that U S Rail’s involvement at the Property is a mere subterfuge by which U 8 Raul and the parties that have an
nterest in the property arc seeking to cloak themselves in federal preemption to avoid state and local oversight of their true
business venture —a lucrative sand-mning operation. Specifically, the following three documents were introduced into
cvidence. (a) a “Railroad Operating Agreement and Property Lease™(*Lease™){Exhibit 5 hercto), (b) an Excavation
Agreement {Exhibit 6 hereto), and (¢) an unsigned Proposal for construction at the property (“Proposal™)(Exhibit 7 hereto)
The Lease — which 1s for a 28-acre industrial site — has a 3-year term and an annual rent of $),000. Under the terms of the
Lease, UJ.S. Rail has no obligation to pay property taxes and was paid a signing bonus of $10,000 The sccond document,
the Excavation Agreement, allows Adjo Contracting Corp (“Adjo™)a gencral contractor for the BRT and partner in Sills)
to sell the sand it excavates from the Property and be paid from the proceeds of the sale of the sand up to $3,000,000 plus a
25% fee or all of its costs. For its part, Sills gets up to $6,000,000 plus a 50% fee The third document, the Proposal, 1s an
unsigned document that contams specifications for a rail construction and indicates that it 1s a “Bid To" Sills Road Realty "

At the hearing, U S Raul claimed that the Proposal had been incorporated into the Excavation Agreement and that
these documents demonstrate U S. Rail's obligation to construct a rail facility even though neither document
contains any reference to the other Transcript {Exhibit 8 hereto) at 39. U.S Rail’s President and CEQ, Gabriel lall
(*Hall") tesnficd that he was making payments to Adjo for rail construction but produced no praof of these
payments at the hearing Id at 42 Hall was so ighorant of the details of the transactions occurring at the property
that he initially testified he was unaware of the provisions of the Excavation Agreement by which Adjo was pmd
from the proceeds of the materials that were mined from the property. Id at42 When presented with the text of the
Excavation Agreement, Hall acknowledged that it appeared that payments were being made for sand mining, but
could not confirm that this was the payment arrangement. 1d. at 44

Together, Hall's testimony and the three documents present a very clear picture U S Rail, the STB-certified Class 111
rail carrier, which is allegedly constructing a rail facility (in an cffort 1o secure for the parties the protection of federal
preempticen) has only a nominal role in the property as evidenced by a sham agreement under which it pays $1 000 a year
to rent 28 acres of prime indusinal land with no obligation to pay properiy taxes In submitting these documents to the
court at the hearing, U.S Rail was asking the court to believe that it would obligate itself to pay for the $5,450,000 of rail
construction improvements and equipment in the Proposal even though its lease for the property could be termmated on 90
days notice and there 1s no express provision for repayment of the 85,450,000 in construction improvements and
cquipment

12



In addition, the lack of information submitted here and the questions raised by the
information produced in fedcral court (sce supra footnote 4, at p. 12) warrant discovery. As
such, the Town is serving discovery requests on U.S. Rail pursuant to Title 49, part 1114 of the
Code of Federal Regulations concurrent with the filing of this reply bnef and intends to notice
depositions forthwith. See 49 C.F.R. § 1114.21 (*Partics may obtain discovery undecr this
subpart regarding any matter, not privileged, which is relevant to the subject matter involved in a
procceding other than an informal proceeding.™)

II. THE PROPOSED TRACKAGE 1S NOT TRANSPORTATION BY RAIL
CARRIER SUBJECT TO 49 U.S.C. § 10901

By seeking exemption under 49 U.S.C. § 10502 from the requirements of § 10901, U.S.
Rail has incorrectly presumed that the proposed facility would be subject to the regulations sct
forth in § 10901. The Petition for Exemption must be dismissed because the proposed track does
not fall within the scope of section § 10901. Sce Michigan Central, FD 35064 (served
December 10. 2007)(denying petition for cxemption where proposcd facility was not subject to §
10901).

A. U.S. Rail is Not a Common Carrier at the Proposed Site

The STB has already heid that, while U S. Rail presently operates as a rail carricr at its Ohio
location, it has not cstablished that it is a rail carrier for purposes of the proposed facility in New York.
Sce August 26th Decision at 3 (*US Rail cannot operate as a rail carrier at the Brookhaven Rail
‘Terminal becausc, as explained in the Board’s December 20, 2007 decision in this proceeding (at 5),

there is no evidence that this facility is in any way connccted to the carrier’s existing operations in

13



Ohio.”) There has been no finding that U.S. Rail is a rail carrier for purposcs of the proposed track
because U.S. Rail does not intend to operate as a common carrier at all.®

A "rail carrier” is a “person providing common carrier railroad transportation.” 49 U.S.C. §
10102. ‘The term “common carrier” 1s not separately defined in the statute, but 1s a common law term
that predates the ICCTA and refers to “an entity that holds itself out to the general public as engaged
in the business of transporting property from place to place for compensation.” New England

Transrail, .LLC d/b/a Wilmington and Woburn Terminal Railroad Company — Construction,

Acquisition and Operation Excmption — in Wilmington and Woburn, MA, STB Finance Docket No

34797 (scrved July 10, 2007) at 11 (emphasis added). “The fundamental test of common carriage is
whether there is a public profession or holding out to serve the public.” Id (emphasis added).” U S
Rail has provided no cvidence that 1t has “held itself out™ to the public. As described more fully
below, the only evidence in the record is that U.S. Rail is secking 1o construct ;md operate the track in
order to fulfill 1ts exclusive arrangement with Sills, its only customer.

Not only has U.S. Rail failed to demonstrate that it is a common carrier [or the purposes of the

proposed site, NY&AR, the entity with actual common carrier authority in this area, has not been

* Incredibly, knowing the history of the proceedings before the STB m Finance Docket No 35036, U S Ral
nonetheless states in its Petition, that “there 1s no question that US Ratl 1s a *rail carrier’ within the meaning of the
Act insofar as 1t 13 providing railroad transportation for compensaticn over its existing line in Ohio and will be
providing transportation for compensation hereupon inception of operations ® Petition at 10 However, US Rail
has offered no information in 1ts Petition that would alter the Board's prior conclusion on this matter.

7 In New England Transrail (2007), the STB found that the petikioner was a common carricr because it was a
regional rail company that had provided evidence of interchange agreements with local rail companies (Boston &
Maine Ratlroad Company and Massachusctis Bay Transportation Authority) and established that it was offering
“transportation” to the general public. FD34797 a1 3 In so finding, the STB specifically distinguished other cases
where the camer was merely transloading and/or operating pursuant to an agreement with a rail carmier
These facts distinguish this situation from cases such as [Town of Milford, MA — Peution for
Declaratory Order, STB Finance Docket No. 34444 (served August 12, 2004)](where the entity
involved would not provide transportation, but would only eperate a transloading facility n a rail
yard pursuant to an agreement with the rail carrier for non-exclusive use of the yard) and Hi Tech
Trans, L.LC v New Jersey, 382 F.3d 295, 308-09 (3d Cir 2004)(where the cntity involved merely
loaded cargo from trucks onto rail cars via a hicensing agreement with a rail cammer)
Sce FD 34797 at 11, n 52
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approached regarding an interchange agreement and strongly opposes any common carrier designation
of U.S. Rail. As the STB noted in its December 20th Decision:

In his venified statement on behalf of NY&AR. Mr. Licberman explains
that NY&AR supports Sills” construction of a private facility to receive
carloads of stone and aggregatc. He strongly opposes, however, the
introduction of another rail carricr to operate the facility or 10 invoke
federal preemption, and stresses that ncither petitioner [U.S. Rail or Sills]
is its agent or opcrator. Mr. Lieberman states that NY&AR has the
common carricr freight rights to provide service over the portion of the
Long Island Railroad adjacent to Sills’ property, and that NY&AR stands
ready, willing, and able to provide rail service to the proposed facility,
including performing intra-plant switching within the facility.

December 20th Decision at 3.  Unlike NY&AR — which as a common carrier by rail in castern Long
Island, serves and offers 10 serve customers within the public at large — U S. Rail has not “held itself
out” as a common carrier on Long Island.
B. U.S. Rail Has Been Hired by Sills to Transport its Product Over a Private Track
Further, the proposed track is not subject to § 10901 becausc it is a private track, over
which the STB has no jurisdiction. See B.Willis, C.P.A. Inc. — Pctition for Declaratory Order,
STB Finance Docket No. 34013, 2001 WT. 1168090 at *2 (served October 3, 2001), afi"d sub
non. B, Willis CP.A. Inc. v STB, 51 Fed. Appx. 321 (D.C. Cir. 2002)). [n B. Willis. the STB
stated:

Operations over private tracks can be conducted by the
shipper/owner itself, or the shipper/owncr of the private track may
arrange for a contractor to conduct operations over the track. As
noted in Hanson, in New York Cent. R. Co. v. Southern Ry., 226 F.
Supp. 463 (N.D.IIl. 1964), aff"d, 338 F.2d 667 (7th Cir. 1964), cert
denied, 380 U.S. 954 (1965), rch’g _denied, 381 U.S. 907 (1965)
{(New York Cecntral), the court indicated that a common carrier
operating over private track would not fall under the statutory
requirements of [the ICCTA] with respect to those operations. so
long as it does not perform common carriage service on the private
track and docs not maintain that track with its own funds.
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Willis, FD 34013, 2001 WL 1168090 at *3. U.S. Rail has been hired by Sills as a private shipper to

operate over the track for the purpose of transporting Sills’s own product (crushed stone) As such, the
STB should find that this is a “private track,” outside the realm of the ICCTA and subject to state and

local regulations. See JP Rail, Inc. — Leasc and Operation Exemption — NAT Industries, Inc., STB

Finance Docket No. 35090 (served January 17, 2008)(*The Board’s junisdiction does not extend to
wholly private rail operations conducted over private track, even when such operations are conducted
by an operator that conducts common carricr operations elsewhere, if it operates on the private track

cxclusively to serve the owner of the track pursuant to a contractual arrangement with that owner™);

sce also Devens Recycling Center, LLC-Petition for Declaratory Order, STB Finance Docket No

34952, 2007 STB LEXIS *8 (served January 10. 2007)(“where, as here. track is built to meet a
shipper’s own transportation needs and there is no holding out of the possibility for any other shipper
to obtain scrvicc, the track is a private track. Neither the construction of such track nor the wholly
privatc opcrations over it are subject to the jurisdiction of the Board. This is so cven when such
operations are conducted by an operator such as Boston and Main that conducts common carrier rail
operations elsewhere if, as in this case, operations over privatc track are exclusively to serve thc owner
of the track pursuant to a contractual arrangement with the ownecr.”)

A review of the facts in this case demonstrates that U.S. Rail is not a common carrier. but
rather, proposes on behalf of Sills to cngage in a private busincsscs operation over private trackage.
Sills is the owner of the Property. See Lease (Exhibit 5 hereto) 5. Sills has contracted with U S. Rail
to conduct operations over the proposed track and with Adjo to construct the track. Sce generally
Lease; Excavation Agreement (Exhibit 6 hereto); and Proposal (Exhibit 7 hereto). To date, the
evidence presented suggests that Sills is U.S. Rail’s only “customer™ and that U.S. Rail proposes to

operatc cars and perform transloading scrvices for Sills on the proposed track. Sce gencrally Lease.
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In its Petition, U.S. Rail notes that the proposed facility is “essential if Sills Group companics arc to
meet their contractual commitments to customers for the supply of stone.” Pctition at 8. Where, as
here, both the explicit and implicit purpose of the proposed track is to serve Sills’s private business
needs, the Board must find that this is a private track not subject to STB jurisdiction

Ill.  USRAIL HAS NOT MET ITS BURDEN FOR EXEMPTION UNDER § 10502

A. Continucd Regulation is Necessary to Carry out the Rail Transportation
Policy of 49 U.S.C. § 10101

Exemption may only be granted wherc further regulation is not necessary to “carry out
the trail transportation policy.” Keokuk Junction, FD 34974 (served December 6, 2007) at 5
(discussing cxcmption standard under § 10502(a)) In this case, regulation is required to carry
out the rail transportation policy.
Congress cnacted the “most recent expression of rail transportation policy™ in 49 U.S.C. §
10101. Petition at 15. The section lists 15 separate goals of the government in its regulation of
the railroads. relating to, inter alia, competition, safety, fairness, efficiency, environmental

concerns. and federal labor and discrimination standards.®

* Specifically, Section 10101 states.

In regulating the railroad industry, 1t 1s the policy of the United States Government—

{1) to allow, to the maximum extent possible, competition and the demand for services to establish
reasonable rales for transportation by rail,

{2) to minumize the need for Federal regulatory control over the rail transportation system and 1o require
fair and expeditious regulatory decisions when regulation 1s required,

(3) to promote a safe and efficient rail transportation system by allowing rail carriers to eam adequate
revenues, as determined by the Board,

(4) 1o ensurc the development and continuation of a sound rail fransportation system with effective
compctition among rail carriers and with other modes, to meet the needs of the public and the national
defense,

{5) to foster sound economic conditions in transportation and to ensure effective competition and
coordination between rail carriers and other modes;

{6) 10 maintain reasonable rates where there is an absence of effective competition and where rail rates
provide revenues which exceed the amount necessary to maintain the rail system and to attracl capital;

{7) to reduce regulatory barriers to entry into and exit from the industry,

{8) to operate transportation facilitics and equipment without detriment to the public health and safety,

{9) to encourage honest and efficient management of railroads.
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U.S. Rail states in conclusory fashion that “a grant of the Petition would satisfy
subsections (2) and (7) by minimizing fedcral rcgulatory control over and granting expedited
considcration of Petitioner’s request to construct a sclf-contained rail yard ™ Petition at 15. In
this case, U.S. Rail is wrong. Although the Petition is the first document filed under Finance
Docket No. 35141, this procceding actually began when Suffolk filed its notice of exemption on
May 18, 2007 See Document No. 219330 in STB Finance Docket No. 35036. Since that time,
the Board has served more than ten decisions ordering Suffolk, Sills, and U.S. Rail to comply
with the law, and the parties have filed numerous related pleadings. In addition. the obstructive
cflorts of Suffolk, Sills and U.S. Rail have resulted in unnecessary judicial involvement by the
U S. Court of Appeals for the Second Circuit and the U.S. District Court for the Eastern District
ol New York. The tactics employed by Suffolk, Sills and U.S. Rail have maximized federal
regulation and resulted in substantial delay. The deficient Petition filed by U.S. Rail will only
add to that delay.

Equatly unsupported is Petitioner’s statement that “[granting the Petition] would also
satisfy subsections (4) and (5), by providing a shipper lacking adequate rail access the option of
rail transportation, ensuring the development of a sound transportation sysiem, with effective
compctition and coordination betwecen railroads and other transportation modes, and fostering

sound cconomic conditions in the transportation industry.” Petition at 15. U.S. Rail’s statement

{10) to require rail carriers, to the maximum extent practicable, to rely on individual rate increases, and to
limit the use of increases of general applicability;

(11) to encourage fair wages and safe and suitable working conditions in the ratlroad industry;

(12) to prohibit predatory pricing and practices, to avoid undue concentrations of market power, and to
prohibit unlawful discrimination,

(13) to ensurc the availability of accurate cost information 1n regulatory proceedings, while minimizing the
burden on rail carriers of developing and maintaining the capability of providing such information,

{14) to encourage and promote energy conservation, and

{15) to provide for the expeditious handling and resclution of all proceedings required or permitted to be
brought under thts part. U.S Rail has mentioned only four of the fifteen listed factors m its Petition.

4HQUSC §l10101
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is simply unsupported by its Petition: it has not provided any information regarding agreements
with either NY&AR or LIRR, nor has it submitted any evidence concerning track availability or
usage, much less any evidence of demand for rail service by any party other than Sills. The
NY&AR serves Long Island. If there were a demand for rail service for stone aggregates, it 1s
likely that the NY&AR would provide one of its facilities, without the need for additional rail
construction. There is no proven demand for rail service, especially in light of the ulterior
molives that U.S. Rail and Sills seem to have.

Finally, U.S Rail states that “a grant of this exemption would satisfy subscction (14) by
promoling energy conservation through increased use of energy efficient rail transportation.”
Petition at 16. U.S. Rail does not offer further explanation for this statcment. Having no details
regarding the nature of the proposed track or train cars, it is impossible to assess whether this
statcment is truc. There is no evidence of the number of trucks currently uscd to transport stone
agéregales and the fuel thcy consume, compared to the fuel that would be consumed 1n rail
service. Indeed. rail scrvice would not eliminate trucks, because the proposed facility would
require transloading from train to trucks. Further, U.S. Rail does not cstimatc the fuel
consumed by the trucks waiting for the train to arrive or waiting for the train to unload. In
addition, the trains themselves are likcly to sit idling while waiting to switch tracks. The
cxhaust attributable to trucks and trains during the transloading process has not been estimated
or addressed at anywhere in the Petition

Contrary to U.S. Rail’s unsupported arguments, regulation is necessary to advance the
rail transportation policy. U.S. Rail has demonstrated in the past that 1t 1s willing to mislead
both the Town and the Board in order to avoid any rcgulation at all. While profcssing to the

Town that its laws were prcempted by federal regulation and at the same time, arguing to the
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STB that it was an “exempt spur’ not subject to federal regulation, it began unauthorized
clearing and construction on the property in the summer of 2007. Compare Heffner Letter
(Exhibit 2) and November 16th Decision, with Newsday Articlc (Exhibit 3). Specifically, by
the time the Board was alerted to the unauthorized activity and ordered 1t to stop, U.S. Rail had
cleared 18 acres of land and cxcavated mountains of sand (estimated at approximately 30,000
cubic yards of sand with a value of between $330.000 and $750.000) at the properiy. Afler the
Board issued its cease and desist order, U.S. Rail filed three separate petitions (for stay,
reconsideration and clarification) unsuccessfully attempting to pcrsuade the Board to bach down
from its position. In addition, U.S. Rail appealed the ccasc and desist order to the Second
Circuit. and startcd an action in federal court seeking a determination that statc and local laws
were precmpted by federal law (while, at the same time arguing before the STB that it proposed
to build an “exempt spur” not subject to federal regulation). To date. U.S. Rail has lost each
and every attcmpt 1o evade the jurisdiction of the Board and the Town

U.S Rail's past conduct illustrates that it cannot be trusted and that [urther regulation is
necessary to ensurc the implementation of the rail transportation policy Lefl 1o its own devicces,
U S, Rail has no regard for thc cnvironmental, safety or community impact of its actions
Indeed, U.S. Rail’s Pctition does not attempt to arguc that cxempted construction and operation
would serve the remaining rail transportation policy goals relating to safety (subsections 3 and
8), and labor and discrimination standards (subsections 11 and 12). What is clcar based on past
conduct is that further regulation is necessary “to encouragc honest and efficient management of
railroads.” 49 U.S.C. § 10101(9). U.S. Rail’s failure to demonstrate that the rail transportation

policy would be scrved by the exemption is fatal to its Petition. Keokuk Junction, FD 34974
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(served December 6, 2007) at 5 (denying petition for exemption because regulation was
necessary to further the rail transportation policy).

B. The Proposed Track is Not Limited in Scope

U.S. Rail claims that the construction proposal is “limited in scopc within thec meaning of
49 U.S.C. § 10501(a2)(A).” Petition at 16. However, U.S. Rail omits many facts and dctails
from the six-sentence paragraph “supporting™ this conclusion

First, the construction proposal will have significant environmental impacts on what has
been characterized as a “deep flow recharge zone” that is ecologically part of the Long Island
Pinc Barrens. Declaration of John L. Turner in Opposition to Motion for ’reliminary Injunction
(*“Turner Declaration”)}Exhibit 9 hereto) § 5. By the time of the Board’s October 12th Decision,
the unlawful activitics on the property resulted in eightecn acres of land being clear-cut and
30,000 cubic yards of sand being mincd without any environmental study as to its impacts, as
required by both NEPA and SEQRA. Quinlan Statement at 9-10. To compound the problem,
the clearing was donc in violation of Town Codes relating to clearing, site plan review,
construction activities and sand mining. Id.

In addition, the massive scope of the projcct ahead cannot be undercstimated. ‘I he grade
change alone will require excavation and leveling on a grand scale. In the hearing on U.S. Rail's
application for preliminary injunction in the U.S. Distnet Court for thc Eastern District of New
York, a representative for U.S. Rail testified that there is a grade change of 12 to 13 feet from the
railroad line adjoining the property to the proposed track. See Transcript (Exhibit 8 hereto) at
24. This translates into either cxcavating and removing approximately 293,627 cubic yards’ of

sand from the Property before construction cven begins or building a track connecting to the

* Assuming, conservatively, that half the property (14 of 28 acres, or 609,840 square feet) will be affected by the
grade change, and that there will be a 13-foot grade change throughout, the project will require the excavation and
removal of approximately 7,927,920 cubic feet (or 293,627 cubic yards) of sand
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NY&AR that is much longer than portrayed on the diagram attached to the Petition at Exhibit C
in order 10 keep the grade of connection usable with heavy stone cars.

Despite the fact that the environmental impact of changing the grade of a portion of a 28-
acre site 12 to 13 feet will be very sigmficant, U.S. Rail did not mention this fact in its brief
discussion of the scope of the proposed project. Moreover, numerous agencics, organizations
and individuals have expressed concern regarding the potential environmental harm that may
result from U.S. Rail’s activities at the site, including the New York State Department of
Environmental Conservation (“DEC”), which has already issued summonses to the construction
confractor at the property for mining without a permit. Quinlan Statement at 10-11.

With a 12 to 13 foot diffcrential between the Sills® property and the line of the LIRR,

U S. Rail would have to build a 1.200 to 1,300 foot connection track in order to limit the grade to
one percent. A connecting linc with a grade of three percent would have to be between 400 and
430 feet long.'® Bascd on the sparse information presented in the Petition. a linc of between 400
and 1,300 feet would likely require construction under and beyond the two overpasses of County
Road 101. The diagram submitied by U.S. Rail in Exhibit C docs not appear to provide for a
connection between the LIRR line and the proposed track long enough to result in a grade less
than three percent.! Such a grade would exceed many grades in mountainous territory that exist

throughout the country. See, e.g., Roseburg Forest Products Co : Timber Products Company,

L.P: Suburban Propane, L.P.; Cowley D&L, Inc.; Sousa Ag Secrvice and Yreka Western Railroad
Company—Alternativc Rail Scrvice—Central Oregon & Pacific Railroad. Inc., STB Finance

1 1t should be noted that a hine with a three percent grade would require at Jeast five locomotives to haul a 40-50 car

train loaded with stone up the grade Sce, ¢ g, Roseburg Forest Products Co_ct al. FD 35175, Document No
223507 (filed September 3, 2008) at 13 Nowhere does U S. Rail indicate that it plans to maintain this number of
locomotives on site, or even have them available

"' I'he diagram attached as Exhibit C contains substantial information that is illegible The Board and parties should
be able to clearly see the proposal and not be forced to guess
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Docket No. 35175, Document No 223507 (filed September 3, 2008) at 13 (describing one of the
steepest grades (if not the stcepest grade) in the United States, as 3 6 to 3.8 %).

U S. Rail also has not provided any cvidence that LIRR or NY&AR would consent to the
conncction of the proposed track to the LIRR line. To construct a line with a utile grade, U.S.
Rail would nced to build significantly within the right-of-way of the LIRR."* Not only would
U.S. Rail have 10 build within the LIRR right-of-way, but it also appears that U.S. Rail would
also have to build the connecting track under the two bridges of County Road 101. There 1s no
indication as to whether there is sufficicnt clcarance cither vertically or horizontally to construct
cssentially a sccond track.

In addition to the problems that U S. Rail has not addressed concerning the construction
of the track from the LIRR into the proposed track, U.S. Rail has not addressed the operation of a
50- 10 60-car train along & commuter rail line. In light of the recent tragedy involving the Los
Angeles commuter railroad,'® Brookhaven urges the Board to closely examine any plans that
U.S. Rail might have for operating along the LIRR commuter linc  Onc opcrational problem not
discussed by U.S. Rail is the movement of its train from the LIRR line into the proposed facility.
A 40- to 50-car train is gencrally betwecn 4,000 and 5,000 feet long. Based on the minimal
information presented, the siding that U.S. Rail intends to build to access the proposed facility
from the L.IRR will not be that long. The means that when the NY&AR brings the train to the
proposcd facility, it will have to leave at lcast 3,000 of the train sitting on the LIRR main line

waiting for U.S. Rail to pick up the cars. U.S. Rail has provided no information as to how it

2 Brookhaven cannot determine the precise distance because of the lack of detail and illegibility of the maps
provided by U S. Rail

" Sce, ¢ g, Steinhauer, Jennifer, A¢ Least 18 Killed As Trains Collide In Los Angeles, NY TIMES (September 12,
2008}, availablc at http //www.nytimes com/2008/09/13/us/13crash.htm|?partner=rssnvt&emc=rss (*A freight train
collided with a rush-hour commuter train in Los Angeles on Friday evening, killing at least 18 people and injuring
scores of others, many of them critically ™)
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intends to interchange traffic with NY&AR. U.S Rail does not cven have an interchange
agrecment with NY&AR.

Brookhaven urges the Board to deny the U.S. Rail proposal becausc it has failed to
address the very important issues of safety involving its use of the LIRR’s line, much less how it
will avoid creating delays on the LIRR. U.S. Rail has failed to address the critical safety issues
concerning its intcrface with the LIRR commutcr opcrations.

Finally, U.S. Rail asserts that it will “initially handle about 5.000 carloads of freight
annually afier construction.” Petition at 16. Contrary to U.S. Rail’s assertion, the interfacc of a
minimum of 5,000 carloads of stone with a rail commuter opcration is not of limited scope. Rail
cars filled with stonc arc very heavy and densc. Rail commuter cars. by contrast arc built to be
light, cven though their lading (people) is very precious and fragile. U.S. Rail has not cven
addresscd its interface with the LIRR commuter operation. Bascd on Petitioner’s past conduct,
Brookhaven contends that U.S. Rail should be required to spell out in precise detail how it will
operate with respect to the LIRR. U.S. Rail has not addressed this issue in the Petition, even
though it was required to submit 1ts case-in-chief 1o the Board 49 C.FR. 1121 3(a) Because
this construction involves interface with one of the largest rail commuter authorities in the
country, it cannot possibly be limited in scope.

Without any analysis, U.S Rail cites to four STB decisions in support of its brief “limited
scopc” scction. However, none of the cases make any findings with respect to whether the
proposed projects involved are of a “limited scope ™ Ellis County Rural Rail Transportation

District — Construction and Opcration Exemption — Ellis County, TX, STB Finance Docket No.

33731 (served February 8, 2000) at 2 (“we need not determine whether the transaction is hmited

in scope™); Pemsicot County Port Authority — Construction Exemption — Pemsicot County, MO,
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STB Finance Docket No. 34117 (served July 2, 2002) at 3 (same); Alamo North Texas Railroad

Corporation — Construction and Qperation Exemption — Wise County, TX. STB Finance Docket
No. 34002 (served November 16, 2001) at 3 (same); Southwest Gulf Railroad Company —

Construction and Operation Exemption — Medina County, TX, STB Financc Dockect No. 34284
(served May 19, 2003) at (same).

In addition, all of the cases cited involve “conditional approvals™ pending environmental
review Elhs County, FD 33731 (served February 8, 2000) at 1 (“Wec will grant a conditional
exemption and issue a final decision after completion of the cnvironmental review process™);

Pcmsicot, FD 34117 (served July 2, 2002) at 1 (same); Alamo, FD 34002 (scrved November 16,

2001) at 1 (same); Southwest Gulf, FD 34284 (served May 19, 2003) at 1 (same). However, as
the Board announced last ycar, it will no longer grant conditional approval while the

environmental process is ongoing abscnt some “unique or compelling circumstances.” Sce

Alaska Railroad Corporation — Construction and Operation Exemption — Rail Line between
Eielson Air Force Base (North Pole) and Fort Greely (Delta Junction), AK, STB Finance Docket

No. 34658 (served October 4, 2007)(" we believe that the better course is that we not decide the

transportation merits of a construction proposal until a complete record, including the

environmental record, is before us.”) U.S. Rail has not argued that its situation is unique or

compelling, let alone presented any cvidence of unique or compelling facts or circumstances.
C. Regulation is Necessary to Protect Shippers from the Abuse of Market Power
U.S. Rail builds much of the case for its proposcd track on eastern Long Island’s

purported “lack” of “access to adequate rail service.” Petition at 9. See also Petition at 8 (*The

need for the BRT is critical.”) In short, U.S. Rail argues that there is a growing and immediate
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need 1n the eastemn Long Island market for a rail facility. Assuming, arguendo, that this is the
casc, how docs the proposed track foster competition on the open market?

Behind the vaguc promises that “more customers” will use the track in the “future,” is the
fine print: Sills is U.S. Rail’s only “customer.” Sills has commissioned U 8. Rail to build
(through contractor Adjo) and operate trackage for the privatc purposc of shipping and
transloading Sills’s own product (crushed stone) to Sills’s customers. Secc, e.g., Petition at 7
(“There arc very few industry sidings located along LIRR’s main routes available to serve the
Sills’ Group’s requirement for crushed aggregate stone™); 8 (*While customers [of Sills Group]
are currently using truck and inadcquate rail capacity today, truck transportation will not
economically handle the expected volumes of crushed stone the Sills Group has agreed to
receive and will only add to the congestion afflicting Long Island’s road system)(emphasis
added), and 16 (“The line would initially serve one major customer™). If constructed, the
proposed track would allow Sills to have unfettered access to the linc, to the detriment of any
other aggregate stone shippers in New York. Further, without regulatory scrutiny under § 10901,
as owner of the track, Sills could charge other shippers exorbitant rates to access the track and/or
make such access cconomically impossible in order to retain a monopoly on the market  Rather
than “protecting shippers from abusc of market power,” U.S. Rail’s proposal actually harms
shippers and potentially creates a monopoly on the market. See Keokuk Junction, FD 34974
(served December 6, 2007) at 5 (denying petition for cxemption because regulation was

necessary to promote the rail transportation policy’s goal of fostering competition).
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CONCLUSION

For the reasons set forth above, the Town respectfully requests that the Board deny the

Petition for Exemption filed by U.S. Rail on August 7, 2008,

y submitted,

/1 (70—
A. CUTHBERTSON ¥
Offices of Mark A. Cuthberison
4 New York Avenue

Huntington, Ncw York
(631) 351-3501

Attorneys for Town of Brookhaven

Dated: September 18, 2008
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CERTIFICATE OF SERVICE
I, Mark A. Cuthbertson, certify that, on this 18th day of Scptember, 2008, I caused a copy
of the foregoing document to be served by e-mail on all partics of record in STB Finance Docket

No. 35141.
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EXHIBIT 1



VERIFIED STATEMENT OF :
ROBERT F. OUINLAN -

My name is Robert F. Quinlan. I am the Town Attorney of the Town of ‘ -
Brookhaven (“Brookhaven™). Iam the chief legal officer of Brookhaven, a large, towm of _
approximately 480,000 people and 532 square miles in size. Brookhaven is locatggi in

central Long Island, in the siate of New York.

-

As the Town Attorney I am responsible for significant facets of local land use | .
regulation and code enforcement. In Brookhaven we have compreh‘en'sive régu;latioﬁsf:
that govern, among other things, the zoning and site plans for facilities such as th_q&e “ .
proposed for property involved in this prc;oceding. Those regulation.;; arc intend'qd: to . .' _ ;
ensure that these facilities are sited in appropriate places. In addition, in siting and | ]
regulating such facilities we are required to follow the New York State Environmental
Quality Review Act (“SEQRA”) (the state counterpart to NEPA) to review the :,
environmental impacts of projects and to ensure, if such projects are built that adequate- .
environmental mitigation measures are implemented, ; L :
I submit this statement in support of Brookhaven’s reply to the petiti-o‘rf'for stay. -
submitted by Sills Road Realty, LLC (“Sills™), US Rail Corporation (“US Rail™) (S_i_lls‘;- .-1 -
and US Rail are hereinafter collectively referred to as “Petitioners™). ‘The procéeding ‘

-
i
.

before the Board involves property located on Sills Road in the hamlet of Yaphank in
Brookhaven (“Property™). Ihave set forth below the histary of this matter befote the.”, ‘ _::

Board, which clearly evidences how the Petitioners are abusing the exemption system to

b

avoid appropriate state and local regulation.




On May 18, 2007, Suffolk filed another verified notice of exemption for thie

Property. The exemption was sought pursuant to 49 USC §10901 and 49 CFR §'LISO:§.1, o

r
-

and indicated that Suffolk has reached an agreement with Sills for the lease and opérati;m
of railroad trackage and facilities currently be constructed at the Property. The lea;e o
involved the use of approximately 11,000 feet of track on a 28-acre parcel. “In the
summary of the transaction, it indicated that the excmption involved a lease in commorf T
currier operation by a new Class III shott line railroad (Suffolk) over railroad trackag;“ e
and facilitics to be constructed. It contained an extensive description of the pl:bposgd.
facility, including that it will make provisions for rolling stock and construction ofanon-’. -, |
site overpass bridge, cross dock, intermodal container storage and receiving, héndling and’*
siorage bunkers with sufficient capacity to accommodate 500,000 tons of cc;nstructié'n “
aggregates per annum. On June [, 2007, the Board issued a decision indicating that, a

based on Suffolk’s intent to provide for-hire service over trackage, it appears that Sils |, .

was constructing a line of railroad subject to the Board’s jurisdiction. It rioted that under .

49 USC §10901, Board authority is required to construct a line of railroad and that Sills

has not sought Board authority for this construction. The Board further indicated tha;.;: if,

the Board were to accept Suffolk’s verified Notice as complete, Board action mightbe: -~ -
seen as tacit approval of Suffolk’s lease and operation over a line of railroad that has be%:n’- ’
constructed without Board authority and that because the Notice of Exemption did not -
provide sufficient information to make a definitive determination that exemptit-)p was

appropriate here, additional information was necessary for Suffolk’s Notice of Exemption“.- b

to be considered complete. Suffolk was directed to file supplemental iiformation by J une




21,2007 describing its construction activities on the trackage to date and any
construction anticipated in the future. "
On June 15, 2007 Mr. Heffner wrots the Board a letter indicating that due toa .

change in circumstance, Suffolk had decided to withdraw its Notice of Exemption, .-

Yo

On July 12, 2007, Mr. Heffner, faxed me a letter in my capacity as Town

Attorney to advise me that he represented US Rail, an Ohio based company and com;p'q?;-
cartier short line railroad operating pursuant to authority granted by the. former ICC now:r, e
the STB. His letter stated that US Rail has leased real property and intended to canstrl.;cl.'t .
and opcrate a “excmpt spur” within the meaning of 49 USC §10906 a line of rail and ~ o
related side tracks, yard tracks, turn outs, switches and connecting tracks (collectively,::.f " |, '
the “Rail Yard™) thereon for the purpose of opcrating a common carrier rallroad and -
transload facility at that location. The letter further indicated the Rail Yard will provide .

rail transportation scrvices to customers shipping and receiving and/or transloading

aggregate stone or other stone products as well as lumber, plywood, sheetrock, and

related construction materials and other merchandise freight and that as a common cartier

railroad, US Rail’s construction of the Rail Yard are governed by federal law and subjci:'t

to the exclusive jurisdiction of the STB.

1t is important to note that at this point I was not aware of any activitics at the
Property or any proceedings before the Board. At no point in his letter did Mr. Hei-'ﬁ:f::r.
ndicate that there were any pending proceedings in front of the Board.” Also_,
conveniently missing from Mr. Heffher’s letter was any mention of the involvement'éf_ s
Sils or Suffolk. I was left to investigate the location of the property because ail Mr.

Hefiner provided were tax map descriptions of the property.




On Tuly 25, 2007, L_/Ir. Heftner addressed and mailed a [etter to me that w;as
identical to his July 12, 2007 letter, which was received by my office on July 27, 2007 )
while I was away. )

On August 13, 2007, the Board unaware of the new involvement by US Rail,

1ssued a decision in response to Suffolk’s attempt to withdraw its second Notice of ' n

Excmption. It noted that in its June 1, 2007 decision Suffolk’s notice of exem-]?ﬁon was -
found incomplete and it was directed to file supplemental infonnati;!n describing in detail .
the coustruction of trackage, which, it noted, would appear to be line of ra.i].roed suhjec,t-—-: "
10 the Board’s jurisdiction based on Suffolk’s stated intention to provide for-hire service {'
over it. The Board stated that Suffolk had not provided it with the supplemental’ |
information required by its June 1, 2007 decision nor had it provided a substantive reaéén ] ‘
for its withdrawal. In failing to explain the situation, the Board stated that Suffolk le';i"t-‘" -
unrefuted in its verified statement that for-hire service is intended for the trackage being
constructed by its affiliate Sills. The Board’s conclusion that Suffolk and Siil-s were

affiliated was based on telephone conversations between Board staff legal counsel for .

Suffolk. - “
The Board's decision denied Suffolk’s request to terminate the pré:cee'ding. Giv;:n ]
the concerns raised, the Board directed Suffolk to file the information required by its Il'-!'tie_ -
1 decision, directed Suffolk to provide substantive reasons for the withdrawai and expliin
whether it or Sills will provide for-hire service at the trackage. The Board comn'_lént;d- \I L
where, as here, a party concludes that environmental thresholds will not be.exceeded, the

notice of exemption should explain why the transaction would not exceed the thresholds

= L)

or otherwise warrant the preparation of environmental documentation. -




The Board’s decision explained that if for-hire service was intended for the
trackage being constructed by Sills then the “construction that has either already ocem:r-e(_l

or will occur in the future is construction of a line of railroad subject to the Board’s =

.

jurisdiction, and the Board authorization for the construction is required under 49 USC ‘. o

10901. The proposed construction of a line of railroad also requires that the'Board

conduct an environmental review under the National Environmental Policy Act, See 49" )

CFR 1105.6(a)(b)(1).” -
In its decision the Board was justifiably suspicious of Petitioner’s activities and

wamed:

The Board increasingly has grown concerned that persons using the nohce

of exemption procedures to obtain authority for the lease or other

acqunsmon and operation of a railroad line may not be making a thorough s,
review of their circumstances prior to filing a verified statemient thata .’
proposal should be exempted from environmental and historic reporting .
because the thresholds at 49 CFR 1105.7(c)(4) or (5) will not be met. See

49 CFR 1105.6(b)(4), (c)(2)(i). Suffolk filed such a statement, but failed”

to provide any explanation in its notice of exemption as to why the

anticipated movements of intermodal containers and up to 500,000 tons of
construction aggregates would not meet or exceed the Boards 3 train pér

day threshold for environmental documentation under 49 CFR ,
1105.7(e)(5)(i1)(A). Nor did Suffolk explain why the annclpaxed increase

in truck traffic would not mect or exceed the Board’s thresholds undcr 19 o

CFR 1105.7()(5)Gi)(C). Lo
In response to the Board’s August 13, 2007 decision, Suffolk filed a response that

can only be characterized as evasive, .

It is important to note that, when Suffolk received the Board's August {3, 2007

decision, which inquired about its construction activity, it had planned fo or was in the”




———— —— — —— -

process of commencing construction. Newspaper accounts’ make it clear that

r

construction commenced at the Property in late August.

Mr. Heffner wrote to the Board on August 23, 2007 and stated that th_e simpl‘e.'-"_

answer to STB’s inquiry is that Suffolk and Sills never concluded any agreement or other

relationship with respect to the lease, construction, or operation of the rail facility and : "
incredibly also stated that “Suffolk has never undertaken any development
construction or other activity at this site.” He further stated Sills never undertook a.ny -

construction of rail facilities at the Sills location for the simple reason that Suffolk and

v e

-~

Sills never consummated their agreement.

The statement in Mr, Hefiner’s letter of August 23, 2007 that Suffolk and Sills:
never undertook any construction at the site is not only contradicted by newspaper -
accounts that demonstrate that construction began in late August, but also by Mr.
Heffner's own letter to this Board of October 9, 2007, attached to the present Petition.

Attached to Mr. Heffner’s October 9, 2007 letter as Exhibit D is a timeline
submitted by Mr. Heffner which indicates: “August 20, 2007 — Site clearing
commences.” Clearly Mr. Heffner should have known of this clients’ clearing activities, g
before he wrotc to the STB three days after they commenced, perhaps craftily, ]
representing to the STB that his now former client “Suffolk has never undertaken any .

development construction or other activity at this site.” Knowing full well that his client,

Sills Road, had already started clearing. As both Sills and Suffolk had already been

! In 8 newspaper account on October I, 2007 in M ewsdqy, a Long Island daily newspaper, it was revealed’ in-

late August, 2007 work was begun at the Property, which involved clear-cutting I8 acres.of the site and the:,
mining of hundreds of thousands of cubic yards of materials. The article Indicated that US Raii had s:gned
2 30-year lease with Sills. In this article, Gerard Drumm, the chief financial officer of Sills midicated that -
they intended to bwild a rail facility at the site, The article also made 1t clesr that Petitioners were '
attempting to make an end-run around the Board procedures that would have required Board authbnzauon

and environmental review.

~




identified by the Board as “affiliates” in its prior decisions, the actions of one are' .

attributable to the other in spite of Heffner’s efforts in his August 23, 2007 letter to

distinguish them,

Additionally, upon information and belief, the sourcs of such information and
grounds for such belief being conversations with the Town of Brookhaven’s - L
Commissioner of the Department of Waste Management, John Kowalchyk, e-md reviévg of °

a letter attached hereto as Exhibit A, one of the proposers who responding to'the Tovm’ $
tl

e

Final Request For Proposals for the disposal of the Solid Waste Stream generated by-the wE o

Town of Brookhaven, indicated that Sills Road had represented to others in the waste”

LI
'
., "

management industry that they “had commenced development efforts™ at the Sills Réa:@l )
site prior to August 23, 2007. Attached hereto as Exhibit A is a lctter from the President’ A
of Sills Road Realty, LLC to Tully Environmental, Inc., a proposer for the removal of - - A
waste matcrials stating the above. This also shows the real purpose to which the facility
18 intended to be used, as I have been advised by Mr. Kowalchyk that Tully submitted the
letter in support of their proposal for waste removal to show that the Sills Road site eould- )
be used as a potential site for loading waste on to railcars in the firture. '

Thereafter, the Board, in a decision dated September 25, 2007, a;llo'wed Suffolk-to_ e
withdraw its Natice for Exemption. This decision was based, in large part, on'the '
misrcpresentations set forth in Heffner’s letter of August 23, 2007. Specifically, the

Board relied on the misrepresentations about activity at the sitc when it stated that

“because Suffolk states that neither it nor Silis has undertaken any cc;rgsu'uctior; of rail .

facilities at the Sills Road location or consummated any agreement with Sills Road to™




lease or operate over the proposed trackage, Suffolk has provided information to support

its attempted withdrawal of its Notice of Exemption.”

Petitioners’ response was so rife with misrepresentations that the Board made

note of this in its decision when it stated:

Suffolk also asserts that Sills never anticipated providing for-hire rail service.
However, this statement appears to contradict Suffolk’s earlier statement that it - .
“has reached an agreement with Sills for the lease ard operation of railroad .
trackage [at issue here],” through which “Suffolk intends to hold itself outasa .-
common carrier to provide service to all potential customers . . . Suffolk’s

filing also appears inconsistent with the statement made by Suffolk’s counsel ina-
telephone conversation with Board staff that Suffolk and Sills are affiliatcd parties.- .

(in that one owns a significant portion of the other).
Given these suspicious activities and the patent misrepresentations that had beeri & '

r

made, the Board concluded with the following admonition:

r oy
.

At the same time, however, Suffolk and Sills should be aware that if e:ther '
entity anticipates providing for-hire service over trackage to be

constructed, approval under 49 U.S.C, 10901 and [sic] an appropriate -
environmental review would be required. While Suffolk has stated that . _ .
Sills has not undertaken any construction of “rail facilities” at the Sills '
Road location, Suffolk has not stated that Sills has not constructed othér

facilities at that location that might be converted in the future to rail

facilities. The Board would view with disfavor any futurc request for

authority to commence rail operations over trackage at this location unless .

the construction of that trackage has first been authorized by the Board

Newspaper accounts that reported on activities at the Property made it clear that

-

Sills was constructing facilities at the location that would later be converted to rail

.
.

facilities, which was in direct contradiction to the representations Heffier made to the

Board.

It was only after review of the above referred to applications, decisions and other _

documents, as well as leaming of the reported activity at the site, that the full scope and * -

-

? See Suffolk’s Verified Notice of Exemption at 3-4.

- gt




nature of the Petitioner’s activity became clear. Given that Pe';iﬁoners’ did not appear to
have any approval from the Board, [ wrote to Nancy Beiter of the STB nn chober 2,
2007. In that letter, I requested information as to what, if any, authorization US -Rail-ha.d
received from the Board and to advise the Board that if such information was not
forthcoming that Brookhaven intended to file a petition for a declaratory ordel:.

On Qctober 4, 2007 Melvin F. Clemens, in the STB Office of Compliance apd _‘
Consumer Assistance, wrotc to Mr, Heffner and recounted that information that-wehad A
provided to the Board with respect to the construction at the Property. Mr. Clem-ens - b «
noted that Mr. HeFncr did not deny that construction was taking place at the site . 7 '
(although he had done so shortly a month before that) and did not assert US Rail'had ,
received authority from the Board to undertake these activities. He noted that US Rail %
had sent letters to mo in July, 2007 claiming that it was exempt from state and local law.,

Since US Rail had received no authority from the STB to construct a rail facility,

US Rail and Sitls Road were directed by Mr. Clemens to cease activities at the-site and 1o .
provide the Board with a detailed account of activities taken in the area and to explain-'t -
why it did not believe Board approval wes required. By this time, itwasmy .. .. "
understanding, that US Rail and Sills Road had already agrecd with the New ;for]éStai:é ."

Departiment of Environmental Conservation to cease all activities until a mutual

agreement could be rcached.

At this point it was clear to me that Petitioners had pulled what could be *
characterized as a “classic developer’s trick”: build now and beg forgiveness fater. Here, N .
however, forgiveness should not be forthcoming. Eighteen acres of land have been clear-

cut and hundreds of thousands of cubic yards of materials have been mined without any

By e o4,
=




cnivironmental study as to its impacts as required by both NEPA and SEQRA and what,if”

any, measures could have been taken in mitigation. Additionally, such cleariné was done -
. .

in violation of Town Codes relating to clearing, sitc plan review, construction activitif:s :

and sandmining.

.
el

Thereafter, US Rail did submit a response that alloges that whatiit is now seckin X '
to do does not require Board approval because it is a spur, industria'l, team; switcl;jng or
side track within the meaning of 49 U.S.C. 10906, The merits of this argument are . R
addressed in the foregoing reply prepared by our counsci.

Petitioners disingenuously argue that “Although the Town of Biookhaven has ~ .

indicated their concem that no review of this project has occurred under federal or New .-

i

York environmental laws, the Town concedes that US Rail’s actions may be, in its words, -
‘justified’ (i.., exerapt from state and local oversight) if it is acting under Board
authority.” This letter, which was written by me one day after I learned about the

activities at the Property, acknowledges that federal preemption may have application in- -

this matter based on what little it kncw about the Petitioner” activitics at the Property and:
should hardly be viewed by the Board as Brookhaven’s acknowledgement that the - )

issnance of a stay in this matter will not harm any other parties. Brookhaven believes ™ * -

"

that significant harm may be visited on its environment and on behalf of its . . ' -

approximately 480,000 residents. For this reason, it has indicated its.intention fo R

participate actively in this proceeding, commencing with its opposition to the stay sougﬂt
by petitioners.

There are numerous agencies, organizations and individuals that are concerned ,

-~

with the potential environmental harm that my result from Petitioner’s activities at the . S

10




Property, i_ncludir}g the New York State Department of Environmental Conservation
(“DEC™). As sct forth in a newspaper account in Vewsday on October1, 2007 (annexed |’
as Exhibit B), the DEC has issued summonses to the construction contractor at the . )
Property for mining without a permit. In that article, the regional director for the DEC;- &~
Peter Scully, states that “The most serious concern is that a development pr;ajec‘t that ca-llg‘ '
for the clearing of a 28-acre site and the mining of hundreds of thousands of yards °f::

cubic material could move forward without nay environmental review.” Tn that article,
US Rail’s president acknowledges that had received citations from DEC and that it was- -_.
“in discussions” with the DEC about the citations that could lead to administrative . ' .,,,. -
hearings. Annexed hereto as Exhibit C are two letters that DEC has sent to counsel fof :
Sills and Suffolk about the sandmining activities that have taken place at the Property.-a"ln
addition, in the same Newsday article, the president of the local civic associatior .
expressed her concerns about the potential environmental impacts of the activities at the
Property.

Petitioners suggest that “Although the Town of Brookhaven has indicated their
concern that no review of this project has occurred under federal or New York ]
cnvironmental laws, the Town concedes that US Rail’s actions may be, in its words, , A
‘justified’ (i.e., excmpt from state and local oversight) if it is acting under Board ) R 5 ‘;_
authority.” This lctter, which was written by me one day after I had learned about the { N '
activitics at the Property, acknowledges that federal preemption may have application i:; -
this matter based on what little it knew about the Petitioner’ activities at the Propt;lty and

should hardly be viewed by the Board as Brookhaven’s acknowledgement that the

issuance of a stay in this matter will not harm any other parties. Brookhaven belicves

11
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that significant harm may be visited on its environment and on behalf of its
approximately 480,000 residents For this reason, it has indicated its intention ta

participate actively in this proceeding, commencing with its oppositiori to the stay sought”

by petitioners, "
I note in closing that given the lack of information given to the Board to' date bx
Petitioners, the shifting nature of the parties and the outright misrepresentations? that

have been made, the Board should use whatever means are at its disposal and i mqulre info .

L

the true nature of operations proposed at the facility and the parties involved. o

3 As further proof of this, I submit to you as Exhibit D a letter I received from counsel for Sills on Octobcr
5, 2007 indicating that it previously advised the Town that the Property will be used for an “intermodal <
transportation center that will incorporate swatching and a railroad siding from existing Long fsland * .
Railroad tracks located on the property’s southem boundary as well as freight ransfer arcas™ and further - . =
states that no municipal solid waste will be processed at the site, Counsel offered on behalf of Sills to enter’
into an agreement to that effect. Conspicuously absent from tho letter from Sills® counsel is any
representauon that it would not process construction and demolition solid waste at the site. A newspaper °,
account in Newsday on October 5, 2007 (anncxed as Exhibit B) explains the close ties that, Sills Road has to*
the garbage industry and also reveals that IS Ra:l has stated to this Board in a letter dated February 25, ,
2006 in the New England Transrail (annexed as Exhib t F) case that indicates that US Rail "generates a
large part of its revenue from haulmg soltd waste materials” and further states that its.research md:cates -r,
that solid waste in the Northeast region of the Umited States 1s that region’s mzjor outbound component for
export. It made these statements through its attorney who wrote a letter in support of the application of -
New England Transrail, which, as the Board knows, was seeking approval for its solid waste transload - f'__.

L]

factlity. &
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" VERIFICATION

I, Robert F. Quinlan, declare under penally of perjury that the facts statad in the

foregoing documnent are true and corvect, to the best of my knowledge, mfo:-matlon aud
belief. Exccutod on this 5™ day of November, 2007,

y 24 aﬁc&

Rabert F. Quinlan
Town Attomney
Town of Brookheven
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EXHIBIT 2
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Jo=w D. Reryyee, PLLO - —

- 0 1000 3 Genuwy, N.W,

VAR

S 800
WasEniguox. DO, 90088
@O 2404100
Fax 808 1085980
jhelliner® verinen 2et

31) cotrier and faceimila to
July 13, 2007
aotnr Quinlm, Ran,
Dqtuln!hw
Town of Bvookbaven

Ouas Independence Hill
Faoingvilis, Now York 11738

Re: Real Froperty Desoribod i Attachmant A (the “Real Propaviy™)

Detr M. Quinlan:

Rail has icased the Real and intends to constract and opersio &8 &n “sxsmit

pu” vitkia the mesning of 40 U.4.C. 10006, & finw of rell and relutnd oide trecin, yand

trucks, tam outs, awitches aid commecting track (collegtively, fe “Reil Yard™) thisrsos fiw
the putpose of operating a cotamop carrier sailroad and mwwnmm

The Rail Yard will peovide rail canspatiatiog servioss to customers shipping and

mnhmmgwmummm-mum ,
shentrook end related socstruction satecials and other merchandias fhelghit: 2

& cocimon caxrier radlvosd, U 8 Rail's constrietion med operation of fhe Rail Yand ask -

goveted by foders] law, rules sud regulstions sad subject to the exclosive jutisdioticn of

the Surthos Tramsprwtation Board thermumder,

U 8 Xl desipin i’ md other cormmumity eaders fo develop
positive ;::vnlﬂlﬂuhmvlﬁ syun-:rlimn: lﬂ
mmmdﬁ-nﬂhﬁwﬁhhmmm

Shauld you Save aty questions, plasso foal fee fo contact me at yaur soavegisnce.

RERAORFFRY 18IRY sony rea 8



oc: (abeiel P. Hall

U $ Rall Corporation.

Very truly yous,

Jotm D. Heffher, Boq.

. - -
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Section §63.00, Block: 03.00, Lox(a): 001.00, 027,001, 027.002, 027.003 & 027.004
Secelan 704.00, Blocik: 04.00, Lot(a): 001.000 & 003,000

Suction 704.00, Block: 05.00, Lat(s): 001.000 & 002.000

Saction 704.00, MMWNIMWMMMIM 032,000,
33,000, 034.000, 033.000 & 036.000
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newsday.conm/news/local/ny-lirail0927,0,3592796.story

)N ewsday.com : R
Work started for Yaphank rail site without approvals.

[}

BY JENNIFER SMITH AND ERIK GERMAN ’ . Lot

erik.german@newsday.com

10:59 PM EDT, October 1, 2007

An Ohio rail company working with Long Island asphalt +*MC & i

plant owners has cleared 18 acres in Yaphank and - P et o B
excavated meuntains of sand in preparation for building afid
rail-to-truck transfer site — without having sought any

government approvals.

o

The state Department of Environmental Conservation has
issued citations for mining without a permit to Watral
Bros., the Bay Shore subcontractor preparing the site, and
to the owner of the land -~ Sills Road Really, a

) consortium of local asphalt plant and construction
business owners with offices in Syosset.

Work at the site was voluntarily halted by Wednesday .
. T L

evemng, said DEC regional director Peter Scully. "The
most serious concera is that a development project that calls for the clearing of a 28-acre site and the

mining of hundreds of thousands of cubic yards of material could move forward thho’ut any- _
environmental review,” Scully said last weck.

KFederal defense ] : P

The railroad involved -- U.S. Rail Corp. of Toledo, Ohio, which has signed a 30-year lease thh SJ.lIs
Road Realty -- says federal law allows railroads to undertake such projects without stite and ]oca], .
permits. Earlier this year, the same landowners attempted to set up their own railroad to'operate "atail )

spur af the site only to abandon the tack when the process became "unduly complex and.cnmphcafeﬂ 1
.said Gerard Drumm, the chief financial officer and council for Sills Road Realty. And this munm&r,tﬁ’e
staio rejected the company's bid for reil bond funding in part because the Depa:tncnt of Traﬁsporté’tlon
didn't have evidence that Sills Road Realty or U.S, Rail were authorized to operate as rail compames In-

the statc.

_ The DEC vistted the Yaphank site Monday to make sure work had not resumed, said- Scully Drmnm
and U.S. Rail president Gabriel Hall said their companies are "in discussions” with the DEC about-the”
citations, which could lead to an administrative hearing if the parties cannot resolve then' dlﬁerencgs"f .

‘~)Ab1ghaul A

T
.
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@Vork started for Yaphank rail site without approvals -- News®y.com ) . ¢ '

Page 20f3

Brookhaven town spokesman Tom Burke said a town inspector estimated about 1,000 cubic yards of -

sand was bemg removed from the site each day. "Judging by the size of the hole it could have, bEen
going on for six weeks," Burke said. At that rate, at current prices, the sand could sell for $330 000‘

$750,000.

"We'renota sand-mmmg operation,” said Drumm. "We're excavanng for a constructipn proj ject -.. under
state law that isn't mining," Drumm said Friday the sand was being sold.

Residents say they first learned of the project in late August, when they saw machmery topphngt.rées at
the site, which is about a mile from homes. _
"We had no clue who, when, where, what was going on," said Fran Hurley, president of the Yaphank

Taxpayers and Civic Association. Hurley said residents are concerned about the traffic from the project,
and whether the excavation could affect groundwatcr resources deep below the site,

Representatives of U.S. Rail and Sills Road Realty say they have commumcated a number of ﬁmes with
the town and that they are working to address residents' concerns. .

Drumm said the industrially zoned site is suited for their facility because it is close to the LIE. He added
that it also lies within the town's Empire Zonc - an area where businesscs get state tax credits for™
veptures that atfract capital and create jobs. Ile also said the facility would reduce local truck tafﬁc

Sills Road Realty first discussed the project with Brookhaven officials in January. They then mcimth
the Suffolk planning department, Drumm said. Town and county officials characterized the'discussions

as preliminary.

) ) Quite a surprise
County public works department's chief engineer William Hillman said his department had no idea that
work had started until late August, when they saw bulldozers in action. Hurley said the ¢ company only
metiwith ber group after she contacted them hexself, )
Brookhaven town spokcsman Burke said the town exercised "due diligence® and recgmmended‘ﬂiat the
railroad contact local civic groups. )

U.S. Rail told Brookhaven officials in a July 12 letter that they intended to start work in the néxt 30
days. On July 20, town officials met with a project backer, who they said repeated that they could "
bypass local and state controls because railroads are overseen by the federal Surface Tra:nsportauon
Board. Said Burke: "It is arguable whether the town should have demanded to see the excmgtlon, but 1t

.——_ certainly exists in law and____we presnmed they. qualified for.the exemption," Burke-said

Earlier this year Sills Road Realty had tried to set up its own short-line rail company under the name .
Suffolk and Southem Rail Roed. In May, Suffolk and Southern filed a notice of exemptmn with e
Surface Transportation Board seeking federal authority for the project. But the board indicated: that the

o

project would require Board authorization - as well as an environmental review. T

Fall into disfavor

t's when Suffolk and Southern withdrew its application. The board's decision in the matter 'relcascd

The
Jlast week, said that it would "view with disfavor any future request for authority to commence rail. ‘.
operations of trackage at this location unless the construction of that trackage has first beén authonzed ~

S © 1lshgor
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by the Board."

) U.S. Rail has not submitted filings on the Yaphank project to the Board. Railroad presideint Gabrie] Hall
said his company does not have to file a notice of exemption because U.S. Rail is already rec&g;mzedby

the Board as a commeon carrier in Ohio.

A Surface Transportation Board staff attorney said the board could not determine whether U.S. Rail has
operating authority for the Yaphank project unless a complaint is filed. As of Monday, nobody had

formally dore so.
Copyright © 2007, Newsday Inc.

J

Rittp:ffwwew newsday. com/news/local/ny-lirail0927,0,2391596, print story T 10/6k007




EXHIBIT 4



o o

EPEIE R ,__‘_,HI,., P T Y - o ,..-_: e v.\;-ﬁ—
————— ~r C38 2:07-cv-04584-TCP-ETB  Document 23 Flled 0711812008 Page 10of27 o

UNITED STATES DISTRICT COURT * AR
(EASTERN DISTRICT OF NEW YORK . . ‘ _

SILLS ROAD REALTYLLC, US RAIL
CORPORATION, WATRAL BROTHERS;: -INC,,

PRATT BRO'I'HERS ING.,-ADJO:
CONTRACTING CORP. and SUFF OLK & ' .

SOUTHERN RAILROADLLC,: ~ - . . . . . . -
) _ Plaintiffs, * . RECOMMENDATION
7 - -ageinst- - . CV 07-4584 (TCP) (ETB)
THE TOWN OF BROOKHAVEN, -
' ' De_fen;:lant:-
-X

TO THE HONORABLE THOI;JLAS C. PLATT, UN['I:ED STATES DISTRIC'I" IU DGE:

'- ’ Before the court is the motlon of the plalntlffs Sills Road Realty, CLC ("S:lls Road”)

US Rail Corporatlon (“US Rall"), Watral Broﬂlers, lnc (“Watral“), Pratt Brothers, Inc. (“Pratt™,

Ad_;o Contrécting Corp. (“Adjo”), and Suffolk & Sgl_lthem Kail Road LLC (“Suffolk &

N Soul:hern") (col_iectivelf r_eferred to'as “plainl;iffs'”)-,:fbr a preliminary injunction e’njoinin'g the
dcfcndant the Town of Brookhaven (the “Town"™ or “dcfcndant"), from (l) taking any action to
prosecutc certain appeanm‘:e tickets issued to plamtlffs by the Town on Octobcr 4,2007 (the
“Appearance Tickets™); (2) issuing any new appcarance t:ckets in cqnnectlon with the :
construction or operéfiorfof a rail termin‘al plainti,f'tis seék to build in Yaphank, New.York I(th'q'.
“Brookhaven Rail Terminal’; ; and (3), taking émy other acts to intcrférc with or obstnict tl;e .
construction and operation of the Brookhaven Rail 'I'ermmal on the grounds 1.hat the’ Inte—rstate
Commerce Commnss:on Termu;;tlon Act of 1995 (* ICCTA”) preempts the Town from enforcmg
its local regulations. An’evidentiary hedring Wiﬂ:l respect to 'plaintiffs' appli’catigin was helgl
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before the updérsigned on Deéémber 5 énd 6, 2007. For the following reasons, I recommend
that plaintiffs’ request for:preliminary'- ifijunctive relief be denied.

L]

[INDINGS OF FACT
I ThePlantiffs '-

Sills Road is a New York limited liability corporation that Gwhs a twenty-eight (28) acre
parcel of real property located in Yaphdnk, New York, “within the Town of Brookhaven, and on '
which the proposed Brookhaven Rail Tehnmal is fo be built. (Tr. 52-53. ) US Rail is an OIIIO
corporation and an existing Class III short lmc, or reglona] rail camcr, authonzed to operate as
such by the Surface Transportation Board (the “STB™). (Tr. i5 2 Adjo, a New York.corporat:on
is the general contractor hired by US Rall to grade and excavate the site on whlch the
Brookhaven Rail Terminal is to be constructed. (Tr. 25I 30) Watral and Pratt are both New
York corporatic;n's and su‘b::.orit-raqtors hired by Adjo tc; p-crform certain construclIon activities at
the Brookhaven Rail Terminal site. (Tr. 66.) Suffolk & Southetn is & partner in Sills Road" and
was initially-formed to become a common rail carrier but never received such status, (TT. 59)
There is no common ownership between Sills Road and US Rnll (Tr. 39.) Nor is there any '
conncction or infenelatedyess-}:chween US Rail and Suffolk & Southcrn. (Tr.40.) -

All of the plai:ntitfs, with the exceptit?n of US Rail, were'_issued Appearance Tickets by

the Town for alleged violations of the Town of Brookhaven Code regarding the construction of

' Other partners in Sills Road mclude AD Callins, a large quarry operator and
construction company located in upstate 'New York, Adjo, and two: unpamed individuals in thé
asphalt industry. ('I‘ . 58—59)

2-
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' - the Brookhaven Rail Terminal.? (Tr. 25, 65-66; PI: Ex. 1-5)) R

: i1. The B rogkha”ven Rail Term lng] L .,..f ' P

wt

< )

The quokhaven Rail Termmnl isa proposed ra:l termlnal that plamuffs scek to construct
in Yaphank; New York to serve as an mtermodal transloadmg faclllty for the purpose of
intermodal loglstles rail transfer, transloadmg of constructlon pro_;eets and similar commodities.

(Tr. 16-17. ) lt is intended to be an lnterchange pomt‘1 on the New York and Atlantlc Railroad;

'. ) which would make ‘it part of the natlonal rall system (Tr. 22-23 )

Stlls Road acqulred the pro[Jerty on whlch the Brookhaven' Rail Terminal is to be
constructed |n May 2007 whlch is located w:thm the Town s “Empire Zoné,” an area of thé .~
Town speclf' ically deSIgnated for mdustrtal and commerclal development ('Ir 33,33 2 Sllls'
Road then leased the property to US Rall in or around August 2007 for the purpose of - I
construetmg and operafmg the Brookhaven Rail Termmal 5 (Tr. 18-19, 63; Ex. 7.) The lease is
for a term of thlrty years and, pursuant to the lease, US Rall is obhgaled to construct the . °

Brookhaven Rail Terminal and, upon c_:omple_tton of.-the eonst;uehon, to operate the Tacility. (Tr.

» ’

’ Sills Road; Ad_|o Pratt and Suﬂ‘olk & Southern‘“were each issued nine Appearanee )
thkets (Tr. 65-66; PL. Ex.-1-4.) Wat'ral was issued eight: (Tr 65 66; Pl. Ex. 5.)

3 Intermodal is a specialized term in'the. rallroad busmess'that pertains to products bemg
transpotted from one mode of transportation to another.. (Tr 16.) -

.. ,'3 4 An mterchange pomt is where two rallroads exchange cars between their systems. (Tr.
L22) .

5 Suffolk & Southern otiginally intended fo eonstruct and operate the Brookhaven Ra:l
Terminal but, due to unforeseen clrcumstances, SI"S Road leamed that Suffolk & Southem )
would not be able to achieve commion cartier status Sills Rdad then. sought out US Rail, as
discussed infra. -

-3-
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Construction activities at the Brookhaven Rail Ten'ninal began in July or August 2007.

(Tr. 31.) Such activities included tree removal and the initial grading of.th‘e property. (Tr. 2'4.)

.  The STB Proceedings
On May 18,2007, Suffolk &'Southei'h filed a notice of exé'mpﬁon with theSTE,

mdlcatmg that it had entered into an agreement with SI“S Road to lease, construct and operate

the railroad trackage and- f‘ac:lmes mtendcd to be constructed at the Brookhaven Rgul Terminal as

an exempt spur. (Tr. 61 Suff' k&S,

Realty, LL Q STB Fm Docket No 35036 2007 WL 1576775 at™*] (S T.B. June I; 2007)) Ina

-

decision dated June 1, 2007, thc STB found Suffolk & Southem 's notice of exemphon to be

mcomplete and d|rected '.t.to file supplemcntal mfonnatlon descnbmg the construction bacause,

based on Suffolk & Southcm s “intent to provide for hire service gver the trackage, it appear[ed]

.
-l

that Sills" [Road] [was}] constructing 2 line of railroad subject to the [STB’s} Jurlsdlcnon d

(Suﬂo: Ik & 5. &,B LLC, 2007 WL 15767‘75 at *1.) Suffolk & Southem did not prov:de the

" supplemental information rcquested but mstead on June 15 2007; sought 1o w1thdraw iits notice

s

of exemptlon before the STB “due to a ‘change in circtimstances:"™ Suffol S -R: R LC:

Jgs

¢ Inits August 13, 007 decns:on, the STB stated that Suffolk and Southern “did not -
provide , . . a substantive. reason for its attempted withdrawal. ”“(Suﬁ‘glk &S RR. LLC, 2007

. WL2299734,at*1) However, through testimony elicited during the'preliminary injunction .

hearing, plaintiffs asserted that the reason Suffolk & Southern withdrew its notice of exemption
was due to incurable title defects with a smaller “acility owncd by a company called Nicolia that
Suffolk & Southern had planned to operate out of asa commpn carrier, and for which it had -
sought STB approval ‘(Tr. 54 58,60, 84-85, 90.) Upon leamning of the defect in title, and that -
Suffolk & Southern would be nable to lease rail trackage from Nicolia, Suffolk & Southcm
withdrew its notice of cxemptxon (Tr 84-85.) Sills Road then contractcd with US Riil for thie

4.
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. provide “a substantive réason for its attempted withdrawal” and to “explain in more detail

~ -~ - - n l . . - w-a

~ ‘Case 2:07-cv-04584-TCP-ETB  Docuimeént23~ Filed 07/18/2008 Page 50f 27~ -

- Lease & Qperatiori-ﬁxem‘ ‘ptigg = Sills Rd. Realty, LLC, STB-Fin. Docket No. 35036, 2007 WL

2299734, at *1 (S.T.B. Aug. 13, 2007).)
By decision dated August 13, 2007, the STB denicd Suffolk & Southiern’s requiést to. |
withdraw its notice of exemption and directed it to file the supplemental information as

previously ordered by August 23, 2007. (Id) The STB further directed Suffolk & Southem to

whether it of Sills [Road] anticipates that for-hire sefvice will be, povided over the trackage
being construct'e:d.” ad)
On August 23, 20b7,' Suffolk & Southern filed a response to the STB’s Auigust 13, 2007

decision, stating that Sills Road never undertodk any construction of-rai! facilities at the

* Brookhaven Rail Terminal. (Suffolk &‘é,- R.R. LLC -] ease & Operation Exeinption - Sills Rd. -

M STB Fin. Docket No 35036 2007 WL 2778092 at *1 (S.T.B. Sept. 25, 2007))
Suffolk & Southern furthet stated that "|t never concludcd any agrcement or other relattonshlp
with Sills {Road] with respect.to lhe lea§e, const_ructlon, or operating of the trackage, and for

[that] reason, had attempted to tennin.:xlﬁc'thél proceeding.” (Id.) Suffolk & Southern also

asserted that SilisRéad “never anticibat_ed providing for-hire rail service.”” (Id,)

Based on ts submission, the STB permilted Suffolk & Southern to withdraw its notice of., -

exemption. (lﬂ_;) However, the-‘S'_I'B wai'hcd'i-l'l“at if either. Suffolk & Southern or Sills Road

-

construction and operatlon of the Brookhaven Rail Termmal (Tr 62-63 )

? The STB noted that the submlssmn by Suffolk: & Southern appcared 0 contrad:ct its
“carlicr statements that it ha[d]- rcached an agreement with Sllls [Road] . for the lease and
opetation of railroad traclcage o through which ‘Suffolk [& Southem] mtend[ed] to hold itself
out as a common carrier to prov1de service to all poténtial customers <..."™ (Suffolk & S.RR.
LLC, 2007 WL 2.778092 at¥l) - ) -

. '.: . _'_5_-
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anticipated providing for-hirc service over trackage to be constructed, approval'h_y the STBand |
_'.‘ .. . - -'-a_ -

an environmental review would be required. (Id.) The STB further stated that it would “view

with disfavor any future request for auﬂ10rfi_ty to commence rail operations over trackagc'at [the

T

Brookhavcn Rail Terminal locetiop] unless the construction of that trackage has first been
authorized by the [STB].” (Id.)

+ On October 2, 2007, the STB réceiyed a letter from the Town concerning a proposed rail
facility being constructed by US Rait bn the BrbokhaVen Rail. Terminal srte {§uffolk & SR R

LLC - Lease & Operation Exe mDIIQI'.I - Sllls R4, Reaity, LI.C ST'B Fin. Docket No 35036 2007

WL 2973596, at *1 (S.T.B. Oct.’ 12, 2007)) After recewmg lhls letter, and uponrfurther -
‘._1

mvestlgatlon, the STB found that the’ property the Town was concerncd with appeared to be the .

property and proposed rarl Faerhty a[ready at issue before the STB. (Id.) The STB also noted

that an article in Newsday, ~dated October 1, 2007, appenred 1o concetn the same property (d)

- Citing “new evidence that rail construction'may be occumng or contemplated on this property,

and because nG party has sought authonty from the [STB] to construct any rail. facilities at this °
site,” the STB reopened the Suffolk & Southem’p'rbceeding on.its own motion and-US. Rail wis'
made a party to the proceeding.- (xg; at "'2.)- The STB furtfier ordered US Railfgﬁffo!k & -

Southern, Sills Road “or any other r"e!aj,ed entity” that wa$ éngaging in construction on the -

Brookhaven Rail Terminal site'to “i;npgediately cease” such activity and to either obtain'STB

authorization or a decision from the STB that such activity does not require the STB’s approval.

(Id)

US Rail and Sills Road thereaftcr ﬁled petttlons for & stay and for reconsnderatlon of the

\

STB's October 12, 2007 declsmn on Qctoberfl 8, 2007 and October 26, 2007 respectlvely

- - -l e e
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" (Suffplk & S.R.R. LLC - Lease & 0 peration Exemption - Si!ls Rd. B.g 1y, QQ. STB Fin.

Docket No. 35036 2007 WL 3437581 at*3 (S T.B. Nov. 16, 2007).) By dcctsmn dated
\Tovcmber 16, 2007, the STB demed the petmon for a stay, fi ndmg that US Rail and Sills Road
had failed to make the requisite showing to warrant Lssumgl a stay.. (Id.) In rendcrtng its
decision, the STB found that US Rail and Sills Road were unlikely to supceed on the merits-of

the argument underlying their petitién for reconsideration: that construction of the Broc_)khavel;

. Rail Terminal would not réquiré prior STB approval because’ it would qu‘alit‘y for an e:gdeption to

the licensing requirement as an ancillary spur (1d.) The STB further found that US Rall "and
Sills Road had failed to cslabhsh that they would suffer any lrreparable harm absent the issuance
of a stay becausc “clalms of opportumty costs and construction costs are strictly monctary in'
nature » (,[d_ at "'5 D) Fmally, the SI'B found Us Rall and Sllls Road’s argument that a stay
would benefit th_e pu.bllc interest unpcrsuaswerand stated that “[w]hl.le petitioners cite the need
for more frei;ght-facilities on Long Is-land; the Cease and De‘s‘i.st 0';'der d;)'qé not pfe;:t:nt the
facility fr-om.being constructed once appropriate approvals are obtained.” (Id) '

On No_;-rembcr 9 2667. wWhile their petitfon for reconsideration was still pending before

4

the STB, US Riil, Suffolk & Southern and Sills Road filed a petition for judicial revicw of the

" STB'S Octobef 12, 2007 decision with the Second Circuit, Tequestilrig a tcmpo}ér'y resu:aining

order and & 1:Jreliminar'y injunction-énjoining enforcement of ihp STB’s decision. (Jéint Ex. I,

> Tab-10.) The request for injunctive relief wes denied and the pctitidn was dismissed by tl'1e|

" Second Circuit on November 13, 2007 on the grounds that the October 12, 2007 decision of the

STB was not final. (Id.) US Ra:l and S:lls Road’s petltlon for recons:deratlon to the STB was

also denied - on grounds similar to thc deniel of the petmon for a stay - on December 20 2007




and representatwes of Suﬂ"olk & Southern, as weIl as the New York and Atlantic Rallroad met
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and the STB directed, that the cease anddesxst order would remam in effect 8 (§ ‘ffglk & 8. R R,

LLC - Leasg & Qperat.lon Exgmpgg,g - SlIIs Rd, B g, 1._. C, STB Fin. Docket No 35036 2007

WL 4466696 at "'5: (S T.B. Dec. 20; 2007) )

Iv. | imon nceming the J erat' atthcl} haycn=Rail <

- - e

A. Plain:li ﬁé’- Testimogx

Plaintiffs called two witnesses to-testify on their‘b.eh’alf. Gabriel Hall (*Hall), the

Prosident ind Chief Executive Officsr of US Reil, and G‘Jard Drumm (“Drurkini), the Chiet o

Financial Ofﬁcer and General Counsel for Sl"S Road. (Tr 15,52) In January 2007 Sllls Road

L]

?. M

with the Dlrector of Plannmg for the Town, Dawd Woods ("‘Woods“) and his staff. (T T. 52-53 D

At this meetmg, plalntlffs prowded Woods w:th a schcmatle et‘ thc Brookhavcn Rail Terminal

N

and explained their mtentlons for the fac:hty and that Suffolk & Southern would construct and

~
-3

operate it once they obtamed- authortty from r.he STB to operntc as a common camer (Tr. 53,

90.} Drumm testlf' ed that Woods was receptlve to plamt:t’fs presentatlon (Tr 53 ) Subsequent

meetings with other Fown off' cials also took place in February and May 2007, prlor to t.he

Il

commencement of any constructlon (T - 64.)

In approxlmately Iuly 2007 plamtlﬁ's learned that*Suffolk & Southem would not be able

3,

. s On May 2, 2008 US Rall ﬁled 2 petmon seekmg clarlf' eatlon of the STB's October 12,
2007 decision’as to whether it can bégin certam activities at the Brookhaven Rallﬂ'I'ermmal site.
k&S R LC-Te erati emption - Sills Rd; Realty STB Fin. -
Docket No. 35036, /2007 WL 2[40792 (S.T.B. May 21, 2008) (grantmg the Toiwn additional
time to respond to'US Rail’s petlon')) A dec|s10n on that petmon has not yet been issued by the

ST'B ) * - - - 1 'i'
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to obtain authority to |oper;te as a common cdrrier, and therefore could not opcratc the
Brookhaven Rail Terminal. (Tr. 62- 64, 89,) Sills Road then dectded that it needed to pastner
wrth an emstmg railroad fo opcrate the faclhty (Tr. 62-64.) Drumm testified that platnt:ffs did
not apprise the Town of thls change in Circumstances. (Tr. 90-91.) .

Hall testified that a member of'SifIs Road ccntacted US Rail - an cxisting railroad'- to
discuss the possxbxhty of opcratmg the proposed Brookhaven Rail Terminal facility. (Tr. 1S, l':'-

18.) After negotiations, Sll!s Road and US Rail entered into a th:rty-year lcase and operatmg

f agreement for the Brookhaven Rall Tcrmmal site, pursuant to whlch US Rail witl lease the'

Awenty-eight (28) acres of property ﬁ-om Sllls Road and is obligated t6 construct and opcrate ‘the

proposcd rall’faclhty on the propcrty (T,'r 18-20 24, 63 Pl. Ex. 7.). There are optlonal pcnods

.of renewal available upon the cxpiration of the thirty-year lease. (Tr. 24.) US Rail intends to act

as a‘common carrier at the Brookhaven Rail Terminal site.? (Tr. 24.)

After entering into the agrccnicnt with Sills Road, US Rail had the property surveyed and

had 2 track fayout created .wuh the assns'ia.ncc of Sills Road and the New York and Atlantic

Railroad. (Tr. 20; P1. Ex. 9. ) Fursuant to the truck layout, approxtmatcly four thousand (4,000)
feet_of track is to be placcd itlto' the Brcokhavcn Riul Terminal; however, the amount. of track
may b increased up to seventéen thousand (17,000) feet. (Tr. 21; P1. Ex. 9.) In Hall’s opinion,

the track layout.for the Brool_d'lavcn Rail Terminal rep:rcscnts a spur as opposed to a linic of

reilroad or a private track.’ (Tr. 21.)

3
Y.

? Suffolk & 'Soutliem now ;ewes only as an investor in Sills’Road. (Tr. 85.)

' According to Hall, where 2 common camcr. such as US Rail, operatés a transload
facility, like thé Brookhavén Rail Terminal is expected to be, it is considered’a spur. (Tr.2L.)

‘Conversely, where such a faclhty is opcratcd by a pnvatc entlty, such as a lumber company, it

*Case 2:07-cv-04584-TCP-ETB  Document23  Filed 97/18/2006’ " Page 9'of 27
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With respect to.the constructioﬁ'of the Bmok}rave:\ Rail Terminal, Hall testificd that
limited construction, such as tree removal and grat-iirlng of the‘property began in July or August
2007. (Tr. 24 31.).US Ratl hired Adjo as the general contractor for the construction of the
Brookhaven Rar! T ermmal" arid-entered into én excavation agreement 'with Adjo for purposes of
cleanng the property n ('I‘ r..30-31; PL.Ex: 8. ) Watral and Pratt were conductmg some
excavat:on énd trucking wrk on the property as'well. (Tz. 66 ) I-Iowever all construction at the
Brookhaven Rail Te_rmin'al 'site has been halted as a result of th_e. STB-’E"cease and desist order.
(Tr. 24-25.) US Rail did not seek -aiii-thorization from the STB before coinmencing construction
of the Brookifaven Rail 'l:enrl_inal on: the belief tilat the facility is an exempt spur and t-heret'ore.
no authorization from the STB is'r;quiréd, (Tr. 32) '

Hal[ testified that in prepairirt‘ion for the operatiorl of the Brookhaven Rail Terminal, US
Rail purchased two locomotives, at-a cost of $175,000 each:' v;hich are in Indiana, awaiting
delivery to the Brookhaven Rail Terminal site. (T r.'26-27.) In addition, US Rail has undertaken
a sales and marketing effort, such as negetiatiné rates and destinations, with some of its other
transloading customers. (Tr. 26.) HoWe\'fer, US Rail has not entered into any contracts as of yet

because it is unable to accurately determine when the Brookhaven Rail Terminal will be open.

' 3

may be dcs:gnated as a private track.’ (T r. 21.) Hall does not consider the Brookhaven Rail
Terminal a- lme of railroad because it does not connect with any other rail line-but inistead is both

the origin and destination"at that particular point. (Tr. 22.)

Hall testified that US Rail is the only éntity responsible for construction of the
Brookhaven Rail Terminal and that Suffolk & Southern is not, nor, has it ever, undertaken any
constructjon activities on the property (Tr. 38.) Noris Sills Road in any ‘way constructing or
operating the Brookhavén Rail* Termmal (Tr. 63.) .

12 As part of its agreement with US Rail, Adjo is permitted to sell the mater:al it
excavates from the Brookhaven Rail Termmal site as compensation for the excavaflon (Tr. 43-
44; Pl. Ex. 8) -

-10- .
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(Tr. 26.) US Rail has also purchased computers and an officer trailer that i is currently on-site at

the Brookhaven Ra1l Termmal and has ordered steel rail track cross-tles, and some ballasts to be

~

- used in the conspuction of the facility. (Tr. 2?‘-28.)

.Between October 12 and 16:-2(-)-0-7, each of the plaintiffs, with ti1e exception of US Rail,
were issued Appea}aiice Tickei:-s By.an i;lsﬁector for the Town Attomey’s office, Brian Tohill,
which are virtually idehti‘eaf:l‘ éxee]ii for the ;pany named. (Tt. 65-67.)° The Appearance Tickets ‘
were issued subscquent to the STB's October 12,2007 cease and desist order. (Tr. 66.) Drumm
testified that although f.heb'I"own'Was ot formal ly participating as an intervenor in the STB
proceeding at the time it issued the Appearance‘Tickets it was aware of the proceedini;é that
were occurrmg (Tr. 66-67.) Almost all of the Appearance Tickets pcrtam to the wolatton of
zoning ordinances. (Tr. 67.) Plamtlffs nsk potentlal criminal prosecutions as well as fines as a
result of the Appearance Tickets that heve been issued. (Tr. 69.) '

Both Hall ar;d Drumm testified that nothing in the Appearance Tickets issued by the

Town directed US Rail td cease constructiél; of the Broekhaven Rail Terminal; nor did the

issuance of the Ap_pearance_'l"iéicets cause US-Rail to cease its construction. (Tc.'40-41, 73-74.)

- Rather, the S;I'B’s ceasc and desist order, as well as tickets issued by the New York State

Department of Enyirohmental Conservation (thé “DEC™) for sand mining violations at the

" BrookHaven Rail Terminal site are wlilat prompted the cessation of construction.” (Tr. 24-25,

4]-42,74.)

' ' . ~

B The DEC tickets for sand mlnmg violations are riot included' in the plaintiffs’ request
for injunctive relief.

-11-




o ...:-;.-\.I- - 3 -'-___ ; cpr .. - .’. oo
"Case 2:07-cv-04584-TCP-ETB  Ddcumenit 23 Filed 07j 18/2008 Page12of27”

B. Defendant's Testimony

Brian Tohill, an inve'siigatoi' for the Town, was the defendant’s only witness. (T r.

94.) Tohill testified that he has been employed as an investigator for the Town for eleven years. _

(Tr.94.) As such, Tohill works in the Town Attorney’s office, I:esponding to.complaints
received by the Town.Attorney, which typically-pertain to violations of the Town Code. (Tr. 64-

95.) . . . . R

Tohill testified that, at the direction of the Town Attorney, he conducted an’investigation
1] ' . ' .

of the Brookhaven Rail'TérrnmaI sité in Octobér 2007 and took photographs of the site in

connection with his mvestxgatlon (Tr. 95-96 102; Def. Ex. A.) No other i mvcstlgat:on of the

Brookhaven Rail Tcnmnal site was conducted by the Town prior to Tohlll’s mvestlganon (Tr.

102.)

L3

In connection wi;h his {nvestigation, Tohill determined that upwards of 18 acres of the
Brookhaven Rail :l‘erminal site had been cle-aEed and that there were sevéral largaho.les on-the
site indicating that material had been removed from the site. (Tr. 96.) .'l"'ohill testified that he
was unable to make a clear determmauon as to how much material was actually rcmoved (Tr.

96.) Asa result of this mvest:gauon, I.'ohlll issued Appearance Tickets to the plalntlffs " (Tr.

96.) Tohill testified that he did not issue tickets to US Rail, evenrthough he knew: that they were -

affiliated with the Brookhaven Rail Terminal site; because he could not find any corporate

record or corpbfate information perta'ir}ing to US Rail within New York State, (Tr. 97.) Asa

¥ Tohill testified that the DEC also issued ttckets with respect to the Brookhaven Rail
Terminal site, which were. for lllegal mining-activity on the site. (Tr. 96-97.) Tohlll does not
know the status of the DEC tlckc.ts (Tr 97.)

-12-
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result, Tohill could not “reach™ US Rail for purposes of service of the Appearance Tickets.'s (Tr.

T

97-98.)
Tohill testified that the Appedrance Tickets issued to plaintiffs are for violations of the
- Town Code. (Tr. 106.) Interms ;).f the category of offenses, tl;e violations for which plziintiffs
were issued Apbe;@nce Tickets “fall under civil or less than crimina_l in nature,” although some
are misdémeanor violations. (Tr. 107-08.) The Town does not seck the impo_,sition_ of jail

sentences with respect to these violatiois; however, if a state district coutt judge were to issue

penalties for the violations, such penalties could include jail time as well as fines. (Tr. 109-10.)

CONCLUSIONS OF AW
I. Federal Jurjsdiction

The Town argues that the court should refrain from intcfféring with the pending state
court proceeding based on principles c;f abstention. Abstention is a judicially created doctrine by
which the ;:oun “is primarily copcep:eg, in an equitable settipg. with considerations of comity
and t'edcra.lis;n, both as‘ they relate to the State's intércsi in pursuing an ongoing state proceeding,
anld as they mvolve the ability of the state courts to consider federal constitution-al claims in that
context.” Qigx' Partners, Ltd. Y._Jmaig S_a\;, E, gnk-. 45-4 F. Supp. 1269, Ié?l (E.D.N.Y. i_978)
(citing Ohio Bureau of Em : . v. Hodory, 431 U.S. 471 » 477 (1977)). Under the

Younger abstention doctrine, derived from the Supreme Court’s holding in Youngt_er v. Harris,

401 US. 37 (19’]1),' federal courts are generally r'equire(f “to abstain ﬁ:om'takingjurisdictio‘n .

S Tohil[ explained that typically, the Town can only “go to just one county over as far as
service” when issuing summonses of: tickets. (Tr. 98.) )

13-
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- over federal . . lalms that involve or call mto queshon ongomg statc proceedmgs " Diamond

“D* Constr. ng. ,McGowgn, 282 F.3d 191 198 (2d. Cll‘ 2002) (c1tmg oung 401 U S.

43-44). The Younger abstent:on doctrme apphes to pendmg state crlmmal acuons,'sec, eg.,

Citizens for g Better Envrmnmgg;, Inc. v. Nas;gu Qount_u, 488 F.2d 1353, 1358 (2d Cir. 1999) .
as well as state civil or admmlstratwe procccdmgs _S_e_ aﬁhmgt_og . County of Rockland, 373
F.3d 310,318 (2d (_:Jr. 2004) (‘ Younger absterition has al§o been exfended beyond the ambi! of
state criminal prosccutions to state ci‘vi[ procecdings and ';drhfnisti'ativc proceedings ”)' 2
Diamond “D”, 282 F: 3d 191 198 (2d Clr 2002) (“Although the Youngcr abstcntlon doch'mc ;
was bom in the. context of state criminal proceedmgs it now applles with equal force fo state .
admlmstratlve proc.eedmgs ™). Younger abstention is appropnatc if: “(1) there is an ongoing
state proceqdiqg;_(2) an important state intcrest is implicate'd in that proceeding; and.(3) the stat;'

proceeding affords the federal plaintiff an adequate opportunity for judicial review of the federal

=

.. claims.” ) : T

The first rcquircr;icnt is. that there is a “parallel prof:eedingl pending at-the time the

federal court action was filed.” Int’L Fid. Ins: Co, v, City of New York,No. 00-693, 2003 WL
v 21142985, at *5 (E.D.N.'?.-Apr. 24, 2603). Here, it is undisputed that there is a pending ;!ate

court proceedmg conccmmg the Appcarance Tickets isstiéd by the Town to plamtlﬂ's ' ’ Lo
Accordmg,ly, the first requlrement for abstentlon is satlsf' cc; : -, o B

Regardmg the second requlrement, the Circuit-has héld that “itis a.xiomatic that a state’s
interest in the administration of, cnmmal Justlce within its borders is'an |mportant one.* H_ansgl

: v. Town Court, 56 F 3d 391, 393 (2d Cir 1995) (citing Mlddlcg;; County Bthlcs Q_qmm v,
* Garden State Bar Ass'n, 457 U.S. 423, 432 (1982)); sce als Davis v. Lansing, 85 1F.2d 72,76 .

T 14
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(2d Cir. 1988) (“The_re is gb_ques'tion'that [an] ongoing prosecution impliclates important state
interests.”™). S_-iinila;rly, “the right'of a fni:nicipality to regulate land use an-d'_enforce its
regul;ations through criminal and civil enforcemen't nctioné irr':plicat;.s important .r;tatc interests.”
Sendlewski v.- Town of SQu;hgmpton 734 F Supp 586, 591 (E D.NN.Y. 1990). The testlmony at
the ewdentmry hearing held beforc the undersugned estabhshed that at lcast some of the
Appearance Tickets issued to plaintiffs are for mtsde!neanor offcnses, which arc uneq't!wocally
criminal. Moreover, to the extent that any of the Ap;;earince Tickets issued pertain to civil - -

enforcement violations, as noted above, Younger ab:s;_en'tion is appropriate in such circumstarices

_ aswell. -Accordingly, the second requircrpént for abstention is also satisfied.

As'for the-'ghi;'d requirement, the-Ciréuit has held that for Younger abstention purposes, it
is enough that “a ;'alaintiff‘ is not barred on procedural o technical grounds l"rorln raising alleged

. .infirmities” in the state court action. Hansel, 56 F.3d at 394 (citations omitted). Although

"Younger abstention typically arises in ac'tioqs involving constitutional claims, the Supreme Court
. has also found it appli¢able in cases 'w;\?h'efc, as here, plaintiffs are challenging a state court action

- based on claims of federal preemption, provided the plairitiffs have an opportunity for judicial

review of their-;ir(;empt-i.oil dlail;ns in the State coutt. ‘See New Q‘ tleans Pub, Serv., Inc. v. Council '
of the City of Ngiv:Orlean._s, 491'U.S. 350, 365 (1989} (reasoning that preem'ption claims and
constitutional claims should be treated identically b;Sca'Lise “[t]here is no greater federal interest
in- enforcing the s{l'premacy of federal statutes than in enforcing th‘e supremacy of cxplicilt
constitut'iona‘l guai';.ntees, and copstitqtiqnal,challengcs to stat-e action, no less than prelegnptic;n-

based challenges, call intb_quest_i'dil the 'lggitimacy of the State’s interest in its proceedings

reviewing or enforcing that :-lct‘io'n”);'m also J.W. Seligman & Co., Inc. v_Spitzer, No. 05 Civ.

-15-
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7781, 2007 U.S. Dist. Il_'.EXIS 71881, at *11-14 {S.D.N.Y. Scpt. 26, 2007) (stating that the
Supreme Court has held “that cc;unp-shc;ﬁlfl apply Younger abstcntic;;'l principles even when a
case asserts a ‘substantial claim’ that a state action is.preempted by federal 1law“). Here,
plaintiffs can certainly defend ag'ainst aqd challenge the Appearance :I:iékets issued to them in
the state court action clm th-c grounids asserted herl;in - tha\t‘ under [CCTA the Town is preémpted
from enforcing its ldcal regulations. “Where the fcdu'al plamtlff has ‘an oppormmty to raise’ its
[federal] clalms in a ‘competent state tnbuna] abstention is approprlatp ” J.W. Seligman, 2007

U.S. Dist. LEXIS 71881 at "',18 (quotmg Mldd]eqex Coun;x Ethics ngm v, garden Statg Ba

Assn’n, 457 U.S. 423, 437 (1982)) (rejecting plaintiffs’ claim that Younger abstention is

-inapplicab'le to claims of f;:‘dcral'preemption-and granting motion to dismiss).

Notwithstanding the fdregoin-g, & federal court may still excrcise its jurisdiction and

enjoin a state 'procceding wﬁen‘ab:«:tention would lead'to “‘great and immediate irreparable harm

.. when a state court is ex:agag'ing in’ﬂ;g‘rantly; unconstitutional acts, or siatutes arg being '
enforced in bad faith.” Hansel, 56 F 3d at 393 (citing Williams v. Lambert, 46 F.3d 1275, 1282
(2d Cir. 1995) The party,secking to mvoke federal jurisdiction bears'the burden of establishing
that an e'xopp_tlon to abstention apphes. See Djamond “D”.Constr. Corp,, 282 F.3d at- 198 (citing
Kirshner v Klemons, 225 F.3d 227, 235-36 (2d Cir. 2000)). Here, plaintiffs attempled to
establish that certain Appe‘aralioe Tickets issu:ad to a related entity, Empire Asphalt's (“Empire”)
-who is not a ‘party to this action - were partofa scheme by the Town to enact retnbutxon or

pumshment against plaintiffs for their activities at the Brookhaven Rail Tetminal snte Plaintiffs

.
L)

¥ Drumm testified that Empire is an asphalt company that is owned by several of the:
partners of Sills Road. (Tr. 75 2D

. : -16-*
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failed to make such a showing.

As the Town’s investigator, Tohlll testif} ed he was the individual l'eSpGl‘ISIbIc for issuing
the Appcarance Tickets to Empire and, at the time he did so, was unaware of any connection
betweeri Empire and the plamtlffs (Tr.-98-99.) Tohill t'urther testified that the Appearance
Tickets issued to Emplre were not in repnsa! for the plamuffs actwmcs at the Brookhaven Rail
-Terminal site; but rather, were l‘ssued as a result of Fon;plamts of a sepa.rate incident received
from a resident who lii;;:s in the vicinity of Empire’s facility on or abé;it'Sepltember ‘28, 2007,

. (Tr.98-101, 105, Def. Ex. C.Y Moreover, the testimony elicited at the evidentiary hearing '

established that Empire is located approximately tweniy (20) miles away trom the Brookha\;en
Rdil Tetminal sife. (Tr. 1063) Based-oi;- the téstim(_)n)-f and evidence submitted, I t:in‘d tha_&t the
Appearance Tickets Empire re'ceivec'l were not issuéld in baci faith or to purposely harass -
plaintiffs as part of ‘a c:,oﬁsbirac:;r, as claimed. As suclf, plaintiffs hgvp failed to mect their burden
of establishing that an exception to XMgt_::-abstentioh é;cists here. '

Plaintiffs herein request an inju:?ction enjoining (hq' Town from taking actions aimed at
enforcing its 1ocal :r'egulations,- including prosccuting th-eprP;.h'raﬁcc Tickets issued to plaintiffs.
Such relicf is unqucstior;ably'sdught in an altcmpt “to derail the state proceedings” currently
pending. Segdlcwslq 734 F. Supp. at 590 Were the court to grant plamtiffs’ requested relief,

“the result would be mterference with the state court proceedmgs an underlying concern of

-
L

-,
)

1 Tohill testified that the resident informed the Town Attomey's office that she had a
complaint against Emplre on Septémber 28, 2007 but did not actually fill out the complaint form
until October 5, 2007, which she then mailed to the Town Attorney’s office. (Tr. 10].) The
complainant also wrote'a letter complammg about Empire to her town councilman on August 30,
2007 (Tr. 1013) TOhIll testified that he used all of this-information when investigating and
issuing Appearance Tickets to Empire, {Tr. 101.)

Y17
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Younger abstention.” Id. (cftingi)&is,’ 851F .2d' at 77). gfore sp;ciﬂcally,:in ~m’dcr to afford the
relief sougi1t by plaintiffs, the entire si'qte c;urt pro;:eeding'wou!d have to I;e'enjomcd.; This is
exactly what Youngér abstcntxon seeks to prevent Sec Br g_an; v. Comm’r of Soc. §g,r_x§,, 530F.
Supp. 1175, 1182 (S.D.N. Y I982) (statmg 'that “the sine qua non of abstentton under Younggr_ A

‘ Harris is the possibility that a findmg for the'plaintiff would.involve enjoining a state

proceeding™) (emphasis, in original).: Accordingly, the court should abstain from interfering with
the state court action cui're:"ntly pending and the plaintiffs’ request for preliminary injunctive

relief should be denied.

IL. Legal Standard for g' f_" rclim’iq‘g Injunction .

Even assuming arguendo thit Younger abstention is not appropriate here, plaintiffs’
application for a preliminary injunction would still fail. The purpose of a preliminary injunction
is to prevent legal harm and preserve the status quo until final determination of the action. See
Wamer Vision Entm’t v, Empire of Caroling, Inc, 101 F.3d 259, 261-62 (2d Cir. 1996). .
Generally, in or|der to prevail on a mc;tion for preliminary inju;mtivc relicf, the movant must
show “(a) irreparable harm and (b) either ¢3) iiléclihoo.d‘ of "sdcces-s on the merits, or (2) -

sufficiently serious qucstions going to the merits to make them a fair ground for litigation and a”

_ balance of hardships tlppmg decldedly toward the party requestmg the preliminary relief.”

Forest Clgx Dalg Housing, Inc. :I'_Q_Wn of:N, Hempstead, 175 F.3d 144, 149 (2d Cir. 1999); -
chkson Dairy Ipe, v H,E, Hgod & Sons. Inc, 596 F.2d 70, 72 (2d Cir.1979). However, “where

a prehmmary lnjunctlon ls sought agdinst: govemment action taker mn thc pubhc interests

pursuant to a statutory or regulatory scheme. the Iess-demandmg ‘fair grcund for hugat:on

.n.:
'
o,
Rl
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‘standard is inapplicable, and therefore a ‘likelihood of success’ must be shown.” Forest City

Daly Hgg;ii:g,' 175 F.3d st 149 (citing Int] Dairy Foods Ass'n v. Arhestoy, 92 F.3d 67, 70 (d
Cir. 1996)); sec alsd Mp_y_C_QﬁILmJng__._QLy_QMgg 252 F.3d 148, 150 (2d Crr.

2001). The movant must carry the burden of persuasion by a clear showing, and the harm must

be imminent or certain, not merely speculative.. Sce Tom Doherty Assoc., In¢, v, Saban Entm't,
Inc., 60 F.3d 27, 37 tl995). Moreover, it has long been held that “[w]here there is an adequate

remedy at law, such as an award of money damages, injunctions are unavailable except in

extrhordinal"y circumstances.” &'(c_iting M'grg!ﬁ v, Trans World Airlines, [nc , 504 U.S. 374;
381 (1992')-; m‘aﬁq Metro. a Ass'n’Inc"v. L < I Hote! Employees & Rest. Empl yes

IntUnior;:239-F.3d 172, 177 (24 Cir. 2000, .
A Likelihood of Success o the Merits
' In order to prevail on their application for a preliminary injunction, ;'Jlaintiffs must
establish that they are likely to succeed (;n the merits of their underlying claim - that, pursuant to
ICCTA, the Town is preempted from enforcing its local regulations. Plaintiffs havé faiIedrto

meet this burden.
State law is prcempted by federal law when:
(1) the pn;cmptive intent is ‘expiicitly stated in [a federal] statute_’s
language or implicitly.contained in its structure and purpose’;
(2) state law ‘actually conflicts with federal law’; or (3) ‘federal

-law so thoroughly occupies a legislative ficld as to make
- reasonable the inference that Congress left no room for the States

to supplement it.’
Green Mountain R.R. Corp, v. Vermont, 404 F.3d 638, 641 (2d Cir. 2005) (quoting Cipollone v.
Liggﬂﬁm:n.@g,, 505 U.S. 5_04, 516°(1992)) (additi'onfal quotations and internal quotation

marks omitted) (alteration 1n original). “The ‘ultimate touch-stone’ of preemption analysis is

«[9
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congressional.intent.” Qg_e_ﬂmnp;n, 404 F.3d at 641 (quotmg Medtronic, Inc. v. Loh[ 518
U.s. 470, 485-86 (1996)).
Where Congress has ena:eteo:hn exﬁress'preeniptionlnrovision, the scope of the

preemption iy determmed by the language of the preemption provision and the surroundmg

) '. statutory framework §_ Meg_m 5]8 U.S. at 486. The statute at issue here, the Interstate
Commerce Commission Termmatlon Aet (“ICCTA™, 49 U S.C.-§ 10101, et seq., was enacted by
Congress in 1995 and stares, that the remedles prowded by the ICCTA “with respect to rall
transportation are exclus:ve and preempt lhe remedles provrde-d’under Federal or State law.” 49
U.S.C. § 10]10L. Flirther, the legislative history indicates tl}at the.principal purpose of the -
[CCTA was fo eliminiate the r:emaining areas wheré states retained regulatory authority over
raitroad faerhhes and operations.” See H.R. 104-311, 104th Cong., Ist Sess. 82-83 (1995),
reprinted in 1995 U S.C.CA. N" 793, 807—08

In general courts have eonsrstently held that the ICCTA preempts state and local

regulations. Se g;e g, R.R. Ventures, Ine: v. Surfaﬁ Transp. Bd., 299 F.3d: 523 562-63 (6th Cir.”
2002); Er lbg gy v. Kansis Q;!:x A B;g Q " 267 F. 3d 439 (5th Cir. 2001) ng of Auburn V. the

18 SpeciﬁEal‘ly, the legislative history states as follows:

“This provision replaces the raifroad portion of former Section 10501,
Conforming changes are made to reflect the direct and complete * ,
pre-emption of State econornic regulation of railroads . . . The former
disclaimer regardmg residual State police powers is eliminated as -
.unnecessary, in view of the Federal policy of occupying the entire field
of economic regulatlon of the interstate rail transportation system.
Although States'retain the pohee powers reserved by the Constitution,
the Fedéral scheme 6f economic regulat:on and deregulation is intended
to address and encompass all such.regulation and to be completely excluswe

H.R. 104-311, 104th Cong;, 1" Sess. 82-83(1995),r_emmg_ml99s US.C.CAN. 793, so7-os
" 20-
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States, 154 F.éd_ 1025, 10_30 (9th Cir. 1998); mww
Dakota, 236 F. Supp 2d 98§, 100-5:'(!).S.D. 2002), aff’d-in part & relv‘ in part on othe unds,
362 F.3d 512 (8th Cir. 2004). M Florida 5t R ity of West Palm Beach, 266
F.3d i324, 1330-1332 (11th Cirl. 2001) (holding that the ICCTA did not preempt a municipal
zoning regulation). '
n Mountain Raill ad Cor’ :rv Vermotit, 404 F.3d 638 (2d Cir. 2005), the Second

Circuit stated as follows: “[T]h; plait; language of Section 10501 [of the [CCTA] rcﬂ;.cts clear
congressional intent to preempt state and local regulatlon of intcgral rall facilities.” 1d, at 645.
However, the Second Circuit also notcd that “not aIl state and iocal regulallons are preempted

"iby the [[CCTA]]; local bodles retam certain pohce powers whlch protect pubhc health and

' safy.” Id, at 643 (quoting ngn Moun!gln RR.Com.. Vermont, No. 01-CV-181, 2003 U.S.
Dlst. LEXIS 23774, at "13 D. Vt Dec. lS 2003)) (first alteration in orlgmal) According to the
circuit court, “states and towns may exercl._«.e traditional pohce powers over the development of -
railroad property,” but only to the extent that such regulations “protéct public health and safety,
are settled and dgﬁ_ned, can be obeyed with reasonable certz;inty, entail no extended or open-
ended delays, ,a'ﬂtc‘l ‘l::e"approve‘q (or rejected) wit‘hout the exercise of discretion on subjective
questions.” _Gfeg’n Mou'mtain, 404 F.3d z;t 643. The Circuit noted that “[e]lectrical, plumbing and
fire codes, clzirect-envimr;mt;ntal reg_ﬁ'lations enacted for the }'a'rotcction of the public health and
safety, a.ngi'otﬁer gcncr_'aily applic-a!:lc; non-discriminatory regulations and perm'it requirer:pents

would seem to withstand preemption.”™® Id, (citation omitted).

L L.

\.

'% The Circuit furt.her stated that it "need nof draw a Ime that divides local regulatmns
between those thatare preempted and thése that are-not, because in this cdse preemptlon.ls clear:
the tailroad is restrained from developmerit until 2 pcrm:t is issued . ..."” Green '_\dountaln, 404

? - . -21-
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fiere_. lp.l-a.if;ulif‘fs aslsert that thiey are likely to succeed on the m-erits of their claim: hthat the
Bmokh§veh Rail Terminal is an ancillary spur, over which the STB has jurisdiction; that neither
STB or Town authorization is required for ;Eonsnuction; and that the Tov.:'n,will be preempted
frt;m enforcing its local regulations. 'Plaintiffs further assett tht the STB has already mede a
clear assen;on of jurigdic;ion over the Brddkbavcn Rail Terminal in its October 12, 2007
decision. The Tow1; dispdtes plaintiffs' characterization of the S"I"B’é October 12, 2007 decision
and argues that the Brookhaven Rail Terminal wil! be found to- i)c either a line of railroad, over
which the STB has jurisdiction and its auﬂ{orizationlfor comnstruction is required, or “private
track,” over which the STB has no jurisl:liction whatsoever and, to which, state and local
regulations are fully a‘pplicable.

A review of the lllovcmbcr'-l 6, 2007 _dec}sion of th; -S'I‘B indicatés that the STB appears
to have already rejeéte;! plaintiffs’ argument- that the Brookhaven Rail Teg'mi'nal is an ancillary
spur. As tllle STB stated ir; its decision, which rejected pl?i;ltiﬂ's" petition for a stay of the
October 12, 2007 cease; and desist order, plaintiffs “have not shown t!:at there is a strong
likelihood that they will be sugcessful in their petition for reconsideration of the Ceasc and
Desist Order™ on the grounds that the proposed use of the Brookhaven 1I1ail Terminal qualifies as

an ancjlidry spur (Suffolk & S. R.R. LI.C, 2007 WL 3437681, at *3.) The STB further stated as

follows

The key test to determine whether construction and use of a track

F.3d at'643. This is a crucial dlstmctwn from the within action.where, ds discussed infra at
Section II(B). fothing in the-Appearance Tickets issued by the Town directed the plaintiffs to

cease construction. Accordingly, bascd on the reasoning of the Green Mountain case, it appears
that the issue of preemption here may not be as clear ag plaihtiffs would like to persuade the °

court to fi nd

-22-
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requires [STB] approval (and an cnvironmental review under NEPA)
is whether the ‘purpose and effect of the new trackage is to-extend
substantially the line of a carrier into new territory’ not served by the
carrier or already served by another carrier. Texas & Pac. Ry. v. Gulf,
Etc.. Ry., 270 U.S. 266, 278 (1925). The track cannot reasonably be
viewed as used for a purpose ancillary to the service that US Rail is
already authorized to provide, as the proposed construction and
operations will be located hundreds of miles from US Rail’s
existing operations in Chio. .
(Id) Accordingly, it appears that plaintiffs will not prevail on the merits of their underlying
claim that the Brookhaven Rail Terminal is an ancillary spur.

If the Brookhaven Rail Terminal is not found to constitute a spur, which, as stated abdve,
seems likt;.ly, it will be deemed either a line of railroad, which is part of the national rail system
and requires STB ap;')ro-val for construction and operation, or “private” track, which 1s not part of
the national transportation system and is not subject to the'STB’s jurisdiction. (Id,at *1 n.1.)
Plaintiffs argue that the STB has clearly asserted its‘jurisdiction over the Brookhaven Rail
Terminal by its October 12, 2007 decision, implying that the facility will be considered a line of
railroad as opposed to private track. However, a review of the October 12, 2007 decision
demonstrates that the STB made no such assertion. Rather, the STB stated that if any of the
plaintiffs, or any related entities, are uridertaking any construction at the Brookhaven Rail
Terminal site, or anywhcre in that wcmlty, they arc directed to immediately cease and desist
such actmty and “t6 cither obtam [STB] authorization pursuant to 49 U.S.C. [0901(a) or a
[STB] declswn . . . finding that such activity does not require [STB] approval.” (Suffolk & S.
R.R. LLC, 2007 WL 2973596, at *2.) One such exemption from STB authority and approval
would be if the Brookhaven Rail Terminal is delineated as “private™ track. If the STB makes

such a finding, the Town would not be preempted in any way from enforcing all of its local
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regulations. Mbreover,' even if the Brookhaven Rail Terminal is found to constitute a line of
railroad, while the ':l'own .“iould be preempted from enforcing meny-of its local regulations, it
would, as stated sﬁp;rg, still retain the aixthori;y to enforce its traditional police, powers.

Based on the forcgoin'g, I find that plaintiffs have failed to demohstrate that they are
likely to succeed on the merits of their unde"rlyi:ig claim. Accordingly, plaiﬁtiffs car;not meet the
standard necessary for the issua;nce of a preliminary injunction.

B. Irreparablé ngm'

Plauintiffs, similarly,-canrot establish that, in the absence of a preliminary *

- ]

. injunction, they will suffer incb;:i'ablc harm. Plaintiffs assert llll;lt they will suffer irreparable'

harm withotit a -p!-eliminary injunction in th'l"ee ways: (1) byl'being denied the right to _;:onstmct
the Brookhaven Rail Terminal, and accordingly, pqrticipat; in interstate commerce; (2) the
potential of being punished -thro-p{gh jail sent‘ences OF monetary ﬁ'r‘:es; and (3) that the money US
Rail has ex‘pcnded in'preparation for the Brookhaven Rail Te:nninal, §ﬁch as purchasin:g
locomotives and rail track, will have been for noﬂ]ing_if the 'I"c;wn is allowed tg e‘pforce the
Appearance Tickets-issued to pl;intiffq. I ﬁ;ld pldintliﬂ"s' éssé'rtim;s meritless.

Asa threshold'm'étter, it- is blalck letter law that “i}reparable injury lﬁeans injury Ifor which
a monetary award cannot be adequate compensation.” Jag_ kson Dairy, 596 F.2d at 72.
Accordingly, where damages ;n'e clearly ‘regonomic” in nature, they “do not justify injunctive
relief.” Stand Igge‘theg'Agf‘ainst Neighbothood Degay. Inc. v, Bd. of Estimate, 690 F. Supp.
1192, 1999 (E.D.N:Y. 1988). If plaintiffs are foreclosed ﬁ:om constructin_g ti-ne Brookhaven Rail
Terminal, the purchases of Jocomotives and rail track will c'oriétitute 'purely_economic damages,
for which plaintiffs may be coﬁape‘nszl\te‘d monetarily; 'should they choose ;o pursue an action.

Yo~
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Accordingly, the money expended by US Rail in preparation for the construction and operation
of the Brookhave;i Rail Terminal canhotbcons-titute irreparable harm for purposes of a
preliminary injunction.application. - -

As to the potential jail sentences and fines that may accompany the Appearance :I'ickets.
the mere fact that plaintiffs may l;e subjec;‘t to criminal prosecution does not ef;tablish frreparable
hap‘n. Sece Feerick v. Sudolnik,’816 F. Supp. 879, 884 (S.D.IN.Y. 1993) (no‘tiﬁg that “the cost;”
;nxicty, and in'c;hvcnience of habil;g‘ to-defend against a . . . ctiminal ];ro'secution” does not

constitute irreparable injury). Morcover, plaintiffs will have the opportunity to defend-against

E the Ap'pearance 'Il‘i.ckets in the state court proceeding and the additional opportunity to appeal

any decision rendered against them, “The fact that Plaintiffs] ha[ve] the opportunity for redress

...instate court. .. neccssarily'defeats Plail_lltiﬂ[sl] claim that {they] face[] irreparable harm

absent a preliminary injunction.” Hart v. Felder, No. 07-CV-5045, 2007 U.S. Dist, LEXIS
89915, at *5-6 (ED.N.Y. Dec 6, 2007)

With respe;t to ;)lair;tiffs’ claim that it will suffer irreparable harm by being denié;i the
right to engage ir; interstate commerce if the Town is not enjoineci from issuing and enforcing the

Appearance Tickets, this argument fails as well. "Plaintiffs appear to argue that the Town is in

some way; pre\;enting them from engaging in construction activities on the Brookhaven Rail

Terminal site and that the Appéaranec Tickets were issued by the Town in an effort to halt
construction of the Brookhaven Rail Terminal.- However, such an assertion is clearly belied by

the testimony and.documentary evidence-introduced at the evidentiary hearing. The testimony

_ elicited from i:l_air;fiﬁ's’ own witnesses at the evidentiary hearing clearly established that nothing

n the Appearancé Tickets instructed the plaintiffs to cease their construction activitics. (Tr. 40-

. 25-
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41, 73-74.) Rather, plaintiffs were directed to cease and desist from perferming any further
construction by the STB’s October 12, 2007 deelslon. whlch st:ll remams in ‘effect., (Sgttolk &

S.R R LLC 2007 WL 2973596, -a ‘2 (1ssumg cease and des:st order);_ uﬁ'o]k &S, 3,5. LLC,

I'

2007 WL 446696 at *5 (denymg petltlon for rcconsnderat:on of the October 12 2007 cease and
desist order and sl:atmg that “the, Cease and Desist Ordqr will remain in effect"). Tr. 24-25,41-
42,74.) MoreoVéi:;:plqintiffs' own \Nimcspcs, Hall and Drumm, testified that the PEC tickets
for illegal sand !ninin|g-, which Bre hor.pza;t'ot‘ this hction_.-funih‘ér caused the cessation of . .
construction at the site. (Tr. 24-25, 41-4_2, 74.) Accordihgly, the relief that'plaintiffs seek, cven
if granted, will not permit plain‘tiffs to resume construction pf‘ the Brookhaven Rail 'I"t;miinal A

decision by the STB lifting the October 12, 2007 cease and desist.order will apparently achieve

the result plaintiffs seek here coupled with a‘favorable resolutlon of the outstandmg DEC

violations.

Based on the foregomg, I f' nd that plamtlffs have fmled to cstablish that, in the absence
-1
of a prellmlnary mjunctlon cnjommg thie Town from cnforemg the Appearanee Tickets,.or takmg
any further action w:rh respect to the! Bmokhaven Rail Termmal site, including i |ssumg new

Appearance Tickets, théy will suffer m'eparable harm

- -
- : . - -

*_* {-RECOMMENDATION *'

For thé fo}egoing_ reasons, Lrecommend that plafritiffs’ motion for a pféli'mi‘n’gry‘

r

injunction be denied.
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OBJECTIONS TQ THIS REPORT AND RECOMMENDATION

Any objections to this Report and Recommendation must be filed with the Clerk of the
Court with a copy to the undersigned vs;iti1in ten (10) days of the date of this report. Failure to
file objections \_wi'll;'i'n ten (1 05 days will'pigclude‘ﬁlrther appellate review of the District Court’s
order. 28U.8.C. § 636(b.)(l); Fed: R. Civ. P. 6(a), 6(¢), and 72(b); I AFL-CIO"Pension Fun
v, H-g;m‘ ann, 9 F.3d 1049, 1054 (2d Cir. 1993), cert. denied, 513 U.S. 822 (1994); F_mnk_\i,
Johnson, 968 F.2d 298 (2d Cir. 1992), cert. denied, 506 U.S. 1038 (1992); Small v, Sec’y of
Health and Human Servs,; 892 F.2d 15, 16 (2d Cir.'1989) (per curiam).
SO ORDERED.
Dated: Cer;ti-hl Tslip, New York

July 18,2008

Is/E. '!hgr_r@s Boyle
HON. E. THOMAS BOYLE

United States Magistrate Judge
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EXHIBIT 2
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~ N I Nw?ﬁmw.hwuumlpdﬂmofbmuufumm .-*3{-:-, IRV AR “if
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i 0 as “U S Rail") and SILLS ROAD REALTY LLC, 8 Néw York Timited lisbijHy Bat r N
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. & "Oweer”). L ¥ SR
.. 1T WHEREAS, Owner bas scquied land in the Town of Brackhaves, SufRiE Coui
T more fully o Exhibit A hereto (the wwummﬁ -
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e ' ;i- - f J 2ol
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.. oo installation of the Rail Terntimal; : -2
o PRSI U3 wmms.nrm:ommuhmuhwumm- ( ‘_'; 4
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L " Coutmctor. : A PRI
’ '. " "a.-'}"-;:-.; .:5' :‘ a4,
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(b)TemmmbyUSR.ilemr Either US RllldOthlermylemmlhls'Al;'" f i .
(60) days notice to Comractor. | % #-:.'?"'» Sooaas].

"" .-n' ' %

{c) Termination by Any Yarty, This Agreement may be tummlad by any plmf npﬂf- M 'ﬁgﬁ_ .,,:'_‘ ',' . 1
oecurrence of any of the following cvents: Lt g. 1 .::,?‘_ -w‘-;:“"i{?';‘*' : {:
mmmwuummmmwwmaum«mmm;mjdm.ﬁf"
written dernand therefor:

('me-wmmd-wuummw-m fid-of-
which is sot cured witlun mﬁy@ﬂ}dnyuﬁumﬁpufm

of :

".\..._ e b -.'_..‘3_

LAY Sl SPY PR
VIR

Mmmmmdﬂhmummhmmw st A
imapossible or impractical by scasonzl or weather conditions; | O --'1_-'- AT, :".fj'* .
| o 35 e

(ﬂi)hmdnﬂhrmmh&ﬁmw - -‘. ’

(iv) entry of an "Order for Relief” naming any other pasty 15 2 deu". R TN
Sates Code or upon the catry of a decree or order by & court having comjietentjix AN v Sl
sny petition filed or action respecting such party disectly invelved in s redegh *S - R ﬁ}'}-' o2
creditors compesition, readjustrent, Nauidstion, dissolation, Bankruptcy or simitai ritie e T A R .;}
present or fture statuto, faw or segulation, whether or not resulting in the aphbintSed b REMbEVErT- =0 lrietr e 0 A0Yy '
lquldator, assignos, trustee, custodian, or otier wimilar official, and the continuatiof iy Ribh GRS piti a1t X
ondes js unstayed and in effect for's period of ninety (90) consecutive dayx; or ey » P Stierst f--‘:.’:éf:‘.g_‘r B
an AU BTRA 5o 3 o) L
(vi) making by any olhu-pmyofmmmnulkrlhbunﬁlofadlun.m ) ‘-:f}{ 1
party in writing of its inability to pay its debts generally az they| become dus’, or the tal e N4
party ia fartherance of any such sction. : . ‘ ¥
4, PRICING; PAYMENT; QUANTITIES. 2 @
(). hmnﬂkmmhwumbm.wmammwmﬂ& e i
(36,000,000) (the “Mhmﬂm(loﬂwpwtsmdﬂnmm' e, VR I
any, of sll Ravenues (as hereinafter definsd) over Contractos’s Y rdafinad): S
shall bo paid in installments as set foris in Exhikit mmim-r. ey
ﬂﬁnwy(w)mfolhwluﬂwedthmwmb« nation &f this Agroes QoG A i
MRuunmdﬁnmﬂuSub,eﬁhmﬂuMhdmnrndmmea"l‘ nstllg BRRE 2 i RO AT
St Poperis. p i TR
{b) For the purposes of this Agreemont, (i) *Revenucs” shall mean the mm_dqﬁd‘“ - i .?3- E:ﬂ;.-e:.'.':.' ‘.-‘*-31; ""‘:‘3
dmmnuumomummdcwudﬁomﬁemﬂumdm &'mii? E_}‘%f A =t '.-"tl?'.;?'l 3
Properties and (if) “Coniractor’s Expenses” sfall mesn alf documented cocts of C .;agmr‘« R g R Hh B
obligations under this Agreement'(“Costa™), udhumqﬂmmnyﬁh SRR AR
umwmmwmmwlmumfm P i g

,-‘.. ti"-

Contractor's hooks and reconds ta confirm any determination - __.{‘ if .

{c)Omwbdleumwmwmlndmﬂmuqmmyaracﬁi‘;’" ¥
meﬂmmdwumﬂmwmhmqmmﬂnﬂdoﬂybytﬁe
Excavation Plati snd the depletion of Bank Run rescrves on the Subject Properties. j'.'.rt-'
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(b) Contractor and U S Rail will consvlt, confer, and eaopeme in planning exici ﬁilp i‘; ;
Properties and establishing stockpile or processing aress, lnd amrenging bnith- lnd‘hnhr asi of
soch purposes. ; 4 s )
”‘l. .,..H _;"'"i""}l ¥ o " _;I_'" "..""'.- :l
(c)lnodumouunmmthes»bjeumpenlu.mdiounymmopam‘oﬁn giéieﬂ iy e o L _-'-_:_3
the right to make use of and, lfmn&mlmlﬂm&mmp ing’ o’ Jhe *ff _";-‘;-- TR T
Properties, and shall have the right to build such additional soady vs mey be SRR e, Y I
processing, stockpifing and removal of Bank Run and to otherwise perfonn its S L] I
Agreement. In maintaining, improving, or building such roads, Confeactor may & ; -"i- R I
m:h%mm&muwmhmdlbmmaﬂ R
not in nse by Contractor shail be Jeft m & condition st least ab good us existed <Ll
upder thus Agreement, Contractor shall consalt and confer rhusnmlumdn AR
standards of mew yosds that may be required, but U § Rail shall not unregsonably wi PIRIR TR I
such new road. Contractor and U S Rail shall negotists in good faith to thare.the Sosh TR R
mimmceofmwebruaummlbeudm-dpmwubyusm,. -3
wse of such roads by Contractor and U § Rail. Contractorund U § Rail may con "
roads an cither may require, ot the cost of the party so requizing, provided that the gths 3
(qcmuwdnnhmmen.mmpmmmwmdmmnm: ¥
mmbmmlmuudomﬂmwmﬂwhmm "
mhllnﬂulonmvedllbeMm.qﬂmuﬂmmﬂnnmhwﬂ LA
sfier lermination of this Agreement. i :. a3
6, PERMITS; TAXES; INSURANCE ' s 3
(a) U S Raif and: Contractor sinll coopersie, conmlt and confer t plei opemeghally by
mwllmmbnullwmsnﬂlmamdd.ﬂmwm -
om,hﬂmﬂemmd-ﬂwwﬂsddp“lhlmnmbmﬁg. .
permits end licenses. | j: _='_'
(b} Contractor shall be respontible, on behalf of Owoer, farpmmol'udﬂ lﬁ"'| ] 1
excavation or similsr taxes relating to the Subject Properties. Owner shall be rehpmq"ble‘hrjﬁ b ¥
uﬂﬂﬂulﬂﬂpﬂbmﬂumﬁrmmnnhdnghﬁwm v g TR L :
-'9,,1"';: '_\‘F"":-:"‘ 4',.' . .
(c)Con\lllberupm'bleﬁrmymmnymhm.nqufwu’. orlllddnl thiat' : i ﬁ#i:}% IS I
-‘.\ -'._\:‘ srsivhl -l-s"‘ .. L L
{d) Comtractor shall muimtain in: fill force and cffect o all I!mudllting Iln allu AR "‘f\“ﬁ; LA
fnsurance with mmusmwmwu ﬁ,@#:: vt T e
against Usbility to third pastios arising from Contractor's uuaﬁeg_ ) AT g
with indusiry standards for sirailar operations. Prior to extry oo the Subjéct Propg : Comtmeooaball .63y ¢, !
muswwmwﬂmmlnﬂmmlwmﬁb - Se‘édig‘ud)'.-,}.“;-,,{:-;;“_g'f;.-:- N & 5
dl -. _'. ' _. R b} __.f;h-;:'w' -:'::. . e ‘i
7. RECLAMATION ; b :.En.,l g VR L
"&'\-k*“'%"".*.ﬁ.‘k RN EY
On conclusion of operations of xay significant povtion of the Mjﬂd?ﬂpﬂﬂu gt ioh,ofAhid ‘*"’ _;'J_'_-'_- i ?\',',
Awmu.comwnnh:npufomulmunnyudlmdmmwﬁ: Avatign P ““':‘-,'i“ A
luwwaﬂewemmwnmwmm W&‘W %‘ AR
8. COMPLIANCE WITH LAW i R
i vl
Each party agrees to comply with all applicable luws, stututes, MR
regulstions applicable to the subject rutior of this Agreement. U S Rail and Ownier dlal >y
mwmﬂn&duoct?mpmnudhmm&dnﬂmhpﬂfmuwhmumaﬂﬂ i IS I
Contractor's camipliance with its obligations under this Section. 1 Al .._:43*‘-:‘. -
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S R ﬁCmm"llhMUShﬂndOmhmﬂuuhmdlddemyuﬂfgfnﬁof 't
L dﬁedeuhqumsmduﬂhmbyhmemynmm o8 3
. e sha!] indemnify and defend U S Ral and Owner against any sul, claim, judgmeént of demiamd:y L I
Wi ' wrising ot of the breach of this Agresment by Contractor or the nepligefice. of willfb X ReR1E W]
N . o ConNImlrlnlhcmuuflnynflnndlummlnhs{wmgh;mly‘b“ % gt S . ".'-'":':‘ '
Sl ¥ Rail or Owner, uheuun-yb:.unulem‘hmumllohm,minga "'_";—-l!' . el
- y " demand or judgment. ; B8 e
2ol 7L ) Owner ad US Rail, severslly and not joindy, will hold Chatsactor baridess "L X ¢ =l
S atise out of Owner's or US Ruil’s ownerthip or wse of the Subject Propenics S -1
Coae sy 4 defend Contractor agaiust soy suit, clalm, Judgznent or wm“iuw.wi ik
s e Ml s Agreement by Owner or US Rail, ulllcllemylle.wﬁnqlipm mew LA i
o1, USRail busonlyto the extins thus Coviractor i not a contribiuting cess o the ¢y givigy rifiidk :
DEEE B suit, claim, denmend of judgment. . _c,~; ;-" pFD 4
. . i I . 2
S 1 - (c) The obligations of the parties under this Section shall sirvive mupmlont it ke Iy
S B LEEE SR IR L
AR BT 10. FORCE MAJEURE R D ;;n.";gés,-g}#f;;gﬁ:& :; 3
veete 1 Lom IRt e, L D]
H No party chall be lisbie Mmuupuﬁmwdiuobﬂamwﬂwiﬁ;‘nﬁ. '{i"}%*f_g Ny -;|-:l"":r g
) T‘_'i.- T ntliphmhlhcmiormy during xny period in which performitnon ifirsvititid b e Yo A A
_i";'" - beyond such panty's control, whick causee sre callod “foros nujeure” belgw Vi e X ‘;ta,i-f‘?-g _-;I:
REEREIN I Agresment, "foroe mwfudndu.bmbmlhuﬂu“dt)d.ﬁu. oo Ry
L energy or power, strikes, insurrection or mob violence, requiramants or regulatiois ot i N e oy
‘ v whmhamumwyWy.lnzc&-m 'nnhrmhnilﬁﬂ::e Fath e ".'.'.a,:" f..Jt"
e e a puty. The panty whose performance fs proventsd will | notify the, ather :piitiey; 8 PAPAUREE N
- mm.:uumwmamormmm mwma‘iﬁuﬁ? 50 v ; :",-_jf-' -
" o o I
. ' 11. INDEPENDENT CONTRACTORS ! ,y ot
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SR b mswmnuummwdwduuammohpw“,* g N DY
B partica, All sctivities by & pasty uvnder the tesm of this Agreement shall be i -
LI contracting pasties and ool &s an egent for or enplayoe of any other party, drid,esich pl o B
o, *oaldr,  responsible for the ncty of iis agents and enpioyees. Nom-hllhmwngﬁ‘ '
5 5o muuymmwuumﬁd.onhhlfdwdhlm G Wy
RV IR 5}:‘ H
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5 I; " ) -:- | .-‘ b 1a
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* o+ el T snd desmed given when band delivered or by dacumented evemight delivery servidk, igriéa JteraH e
. V| ie 7 elefax, or other electronic treasmission service, -mnm.umeuw:uub sedbpl; R i
Yoo T T next business dey by first clzss nuil, retum receipt roquested, 1o the party to wioni i .-";;E“‘;_f
= . it addvesy s set fouth ip the first paragraph of this Agreerent or to such ‘ofher sd Rrviioy
ST deaignate by notice under thi Section. . R 3@
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IR I (c) Severabilty. Whenever possible, cach provixion of this Agreement shall be |
1 - astobe effective and valid under applicable law. The delenmifation by asly.court B o
RV thal one or more of the sections or provisions of this Agreement sre unenforceabls, shillihot i
. R Agreement, and the decision of such court shall be given effect o 25710, limit tb o gxtebr
T 4 sections or iﬁuu,orthhamwichmduudmdﬁukbh'tﬂ_g ;
Tt 7. s[ 7", determinstion has @ material impact cpon the coonomic expoctations of the partied herélds;
R to make gpproprinze modiBications to this Agreement o take quch impact irito accoubd. " -*
- -t ' y '
.+, 1N " (d) Headings; Construction. Section headings contained in this Agreement irg fof,
EREEL IR only and skafl not In any way affect the mesning or interpretation of this Agreeniedi.S &
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-1 . {Cal ta Order of the Court. Arpearances stated 1 prq:.ecutlon o! thdsé’“ matters. whl
2 as mdlcated above.} 2 what Is it, the federal SUr;fac}e. i
3 -} THE COURT" I set this down for an evidentiary 3 ; Ms. BIBLOW .3er h§§‘e 2
\ ,he_anrl':g today, and I assume both sides are ready to . |4 have not go"ten any ‘1-1a| comxgggm
. prdi:ejed. § wnting saying ¢ that they ﬁould agr,
6. | Before we proceed with the hearing, if someone® 6 | THE COURT What'“aﬁ :ﬁ“' (s
7 could|br1ng me up to date. I'm famihar with th- 7 fact, as you sce them? e _'."5.‘ :
8 bacquound on this case, and the assigned district judge I -8 ' MS BIBLOW Qulte fran fy;
9 behe\Je was under the impression when you [ast appeared 9 know that there are anv dlsputed Fs%
10 before him that this request had been resolved and 10 : We are In front of the’ST B
11 settled. : 11 cohcedes that. *In tﬁe jOInt ex'thlt—t ed ¢ o
12, MS BI3LOW: Iwiil give you an update, your 12 yols Is the proceedlngsan& the d" I'sio‘g b_ 3 __é,"" _“"f: '_- i ]
13 Honor. We thought so, too. 13 of; from the ST B '-"‘_' :_t-' f? 2 ,aj..‘ :';.i' R e : *‘-.:I': i
14 - | THE COURT* I Yave no objection if you want to 14 ‘on .- T _::
15 ,remain seated - 15
18 ' Tf you want to use the podium you are more than 16  3na
17 welcdme to do t. Make sure the hights are on. There 17 1S5 : ?ET :
18, shou:ld' be a uttle green light at the base 18 show that we are an e:!empt SpUr k. ravertielle v vfeiel an -
19 _Thank you ' 19 exemptspur; - :*'.'_E:‘_'. o ":e;}g*k'ﬁ“ ‘:,:3"‘ Lo :1_ ,
20 .1 MS.BIBLOW. Can you hear me now? 2 But In cither sn.tg?tlgn,-g“ yHontr, fecatse a5
21 l Your Honor, when we were last before Judge 21 there Is excluswi a_nd p' e rpsl\?e. % ST
22 *Plattjwhich was on November 2 whien we filed the order to 22 thle town has Issued a.s_' eSri') -,t_l t With :;
. 23- show! cause what we were seeking was a temporary 23 slte plan preparahon and thlngs b_ I
23 restrainlng order and a preliminary imunction. - 24 preempted from dolng- that Th‘é%us- y
_'| What the parties had sad at that hearing was -- 26 to the TRO. % * ‘- ool T : ;--;,’f: -:éq;}h ._-.~‘.-=€ v‘“;-,-:-u .f:'{%.,:;
t [ _ 3 RN L IR e
1 and these concerned, related to a transloading facility 1, . TI-IE_COUR_]":-‘ :Thgt'lé I':'hé'cl-pra H re:;fhére‘ - .a Lo
2 beng bwilt in Brookhaven town. 2 any dlsputed factual |ssues7 "EF'.;,'? ﬁ:&i#“:‘ AR g
3 ! What the town had said at this hearlng was that 3 MS. BIBLOW..-.Thc onlv'dls %,‘d;ﬁ'%’-'s;:?t‘ ‘ PR ':-
4 _thev,kvould agree during the interim phase, while we tned 4 THE COURI' FI'Om t?l TE j6rS f:"‘_ » ‘*,:; ;’:‘__‘-,.:4
5 tq wérk oul a schedule for the briefings, was they 5 MS BIBLOTN rWé‘da?_tﬁ ha ;re-arg_?ﬁ;‘fi ‘J’«:__ Ei-':'
6 wouldn't Issue my more tickets and wouldn'i pursue the 6 factual disputed Issues becausej‘: ‘ h:rfaétg?fi‘.;’,::j
7 other tickets on the record. ) 7 are as they are. They I‘;SUEd tl_ck her v _ﬁ"_l Wl e _“:.:._?';
8 .. Thejudge aiso indicated that he didn't want any 8 wére already In front of thc SI;B- 1 ¥ RINGH- al?’é‘ady? Pl
. 9 ofd the activity to proceed as well, although 1t wasn't 9 aqserted Jurfsdl'ctron, ant‘:l' these tlE erey m::gﬂ :E‘: -’igl
10 culn‘ﬁnated In a final written order 10 of the Interstate’ Commerce Co'mml éﬁﬁéﬁ%ﬁqﬁm* b v
1 F e matters were supposed to agree to a 1 Clearlv oo et ‘}\, . \s‘,; s 2 o ‘3'.' T _s"";'.:-- )
12 - scheduling order, 2 The only dfqute 4 l%u road S
13 * - ,' " Mr. Cuthbertson went back to his chent, we had 13 they contend that we don‘t'behg A ted i
14 . worl!ed out some proposed language on the temporary 14 tfiere was a et of t!ckets that Y a;‘éﬁ‘ hf,
15 restr ming order, and he could not get the town to agree., 15 td a facility that rs npt a_ipla{ntl q n i:,IE_‘I‘ 2 f_ ;‘; ¥ -:.‘p-‘e"é
16" 50 we wrote to the court saying that we needed the court 16 They were Isstied a*ogyp vﬁff ;5;@% 5 Bote y, ) TPy
"17™ to infercedle, to set a briefing schedule and to Issue the 17 called Emplre it s ‘rela'tqd T teey J: MRAISERANd = 5t wadite
%18 - TRO because there are two sets of tickets of concern. 18 |t!|s an asphalt faullty‘\'l*"?"- mi‘?f SRS " ;
194, .- ‘ =One set of appearance tickets are returnable - |19 : . They were Issued by" the ' f}r;_i - An -"They_., ] o ﬁ;." -
» 20 ne I,week which Is why we brought the application at the 20 wlere ssued for Iack‘of s:te plan ~ac ""‘f‘_iz EPL"'?:-.‘ _-__‘w-n;.—_,-:',;
"beglnnmg of November. And there Is a second set of 21 occupancy, and for. PoTse for aya i .' R _::,g_i.f‘:i'z ‘r‘:,.:
4 -tlcketg, that are refynable in. December 27. ) 22 preexlstlng nonconforrhmg_,use-an i -,J,,J- ed -tﬁat-.klndff-“ :: ]
23 = ", Sothatis, you know, a thumbnail sketch of 23 approval ) ,‘-' £ ;:.-‘.,,; : Basond 3, "E:.-‘- _‘.«.5"'-_";’--:
24 - \"here warz, 24 ) ) And he n0|se \"loj'atmﬁ's'?r%!a E3t0 methmg ."’_.“1. o "':,*
25 i, THE CCUR™: T2 <awn ~zfuses ke ng'd off 21 zny 25 hat napoarad at 7" 30 =t 1|ghﬁ“?§%%§ﬁoq-4 2t _- v
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| 6 oo | '_: .-} . f:_-if,ir;%t':%‘é-}-f:}i.i:.;g" -‘ -.-‘ ,;' ";
0, 1 that pendmg the ST8: proceedmgs# B ;E'._.r'? A LI;:?_ue-C_l_{tE or, "
2 i So to tha extent that they dispute Lnis that 2 issLe furthar tlckets-' ‘s I':, il '?hqf 3 ::.‘f:.'f'-‘.-_'.'-'.f‘-": S
'3 fac Iltt} Is some'lcw ~elated here, we bellave It 15 and we ' 3 TRE CDURT' “rhe c.nent'ia f“?]i'l:"?ﬁ ulr v
.‘ ,behewe that that 15 & violation of what they saic they 4 chent s net wil to accepl; tha;’ x -‘ﬁ;’;' EA o .',\,_ 5 PR t
. ., wererj't gomg to do In front of Judge Piatt. 5 MR. CUTHBERTSON " WE'_{\* % ’to__o t§ C
: 6 _° : THE COURT. Emprreisn't before this court, are 8 the client with that orfer becauge 'Eh"fﬁalntl ag\;:f: ‘--’ s
7 they? 7 ""urd partof t, a settlement’that,t'l%ﬁﬁ?; :F_;{:rf_was.; ' ; ‘
8 .+ M5 BIBLOW: Empire 1s nct befcre this court, 8 we wouldn't taxe ary o*h?es actlon "ﬁ\iﬁ’ﬁqpﬁ?ﬁ‘g@ ave
9 but .:.."iose tckets are 9 vnth construchon. . . . -;1- o A 1‘;;\: B VAR
100 - ! THE COURT That is the éntity that was served 10 We are not- w:lllng tq d6 Halbs u?feﬁgggp:g‘_-j' Do
11 wwh those tickets? 11 be'llﬂve that this jurusdlctfona_i fSSIi_ -é';-:;"r':‘, ¢ "
12 ° 1 Ms. BIBLOW That's correct. : . 12 they have'stated to'you,. your Hogi “tt5,the - E
13 1 “THE COURT" What dees the town have to say? 13 sSTB Junsdlctlon s " 5 "‘i:h-_:}""' 5 X it L E
"14 What|ls disputed here and why aren't you agrecing o let 14 The STB, wh}n 'Itcl ;egf" Al E‘- o :1,:*..,' vl °3
15 the fécferal surface -- what 15 the name of that board?", : 15 partlcular case, |ssued a feat gort” Eg’re"three oo 1
16 | MP CUTHBERTSON., Surface Transpertation Board, |16 possibilitiés Here in t;rr;ls".‘gffaie 0Rg s the < ey
17 your Horor 17 spur theory that Lhey say wh|s'h"ﬁ ,5-%‘-' n“gh‘at the STB . ) i
18 ) ' l ThE COURT The Surface Transportation Board 18 has ]UI'ISdlClIDn but does not |s‘.iu [12) %ﬁ,: : PR s !
19° Thank you very much. 19 oncls thatit Is‘armlnor‘l’allr'ggd-,‘\y* Tﬁa-.s@.s. 2l
. 20 { 'Why aren't you agreemg to let Lhe Surfaco 20 thb STB has Junsdi’cl:lon and Jt‘a'lsp S5UES 3 g:‘;ay Lqul -n:": '\-::-'- A _':
21 Trandportatron Board declde whether or not it has ' 21, -, The third Is tﬁat thls WP_:: : :jlr:e w ‘ "_. >
.22 exclusivé Junsdiclion? 22 rallroad, which would lz'e Fuﬂy subJ t’to'lﬁ'élf-‘t i ; i 3
z‘!s_ﬁ oE MR. CUTHBERTSON: We are and have been actively |23 juhisdiction. -_.:' . "E?- f‘-"-‘ '3.-"; _;9:-,:;4’3}' ), ""*‘_1\.' :-. N -
24 Iltlgahng i front of {hat board. . 24 So we bellevc' unhke:plalrfh 'tmgl;g_|3 f‘: w0
i j Wa had proposed a settlement with plalntifs 25 achance that this wlll bé ﬁ:‘und EB,’sti pq}éﬁml‘lﬁé” w-om _’ Lo ;j:
1° that hould have involved us not 1ssuIng more appearance 1 ralroad, In itiich caset gtov!n‘,_ss"Ec‘g‘hland’.'us:?*; « ge X o
. '2 tlckets durmg the pendency of the STB proceeding; that we 2 JUI"ISdICtIOl‘I wii apply _,'? ) . -="-~E"r .g’,\‘. r_‘_.._ w"; o ‘--' "-.—".-'_ 4 i
3. wuuljl not prosecute the tickets that are currently 3 u 11|E COURI‘ il,understand‘ '5ut 'the,@gj?‘asus‘:to s -‘a,'_ :4
4 outstanding dunng the pendency of the ST proceeding. 4 the apphcatlon Is to’ énjom prosgc t| hsan |s§ a‘rfce Jof }--.,"7 " “-;
5 ' | The plaintiffs wanted another prong of the 5 any further bickets, not;any oﬁtﬁeﬁe‘.oth’érglséues“;ﬁ‘atl e i -: i
6  settidment that said we won't do anything efse that would - 6 you say the plamul'f has}adi!ed b.n.:"l’llei'ﬁ?x?—g?'far ds anw} L€ ,e - s "':
7 ."interfere with their construction at the site. 7 settlement. LA “"; we.;'ixe %;}i@ s _: : ‘_.-'\',g. o j
8. E We are currently itigabng before the Surtace 8 MR. CUTHBER'ESON 'Ag'él ﬁ\’fv ﬂéﬁalked‘ab&ut ] .‘ 3
9 TransportaZ on Board The tawn has made two filngs 9 settlement, thcre was a J:hrrd’pf'bng‘,_‘ ﬂ_ Hgment “hat’f{’ ' f.
10" IJefoie the Surface ransportation Board one to oppose a 10 said we are not g_olng to’take-any s rEtha_bw‘ ) ‘.'=:.: 9 3
1" mqh{m for a stay that they made to the Surface 11 nterfere with construr.tton al.' l:bé‘=facu ”ﬁ 'Wa vl '- ;_ :;'_::- ) 1;
12 "Tran'ppprtatron Board 12 what was problemam: ~.’“r- ‘_:t. :“":ra 5 "_.g,.:;"" X '3-'.‘,."-;: o ...,,_
13. - © |  That matlon, tre petton for a stay before Lhe 13 THE COURT ‘Lat e heai;_frbm Tam ﬂ’s"counsel_; ;
. 14> Surfce Transpartation Board, was dened, so trey have 14 on that. g :;n- ga% e '. 3y {_ "
15: 'l.nedlto show irreparable harm and a chance of success on 15 MS. BIBLOW 1?Thh thl rong; Jr; r:éﬁ'ii‘t‘z;.ﬁ J; i ,
-16 _the r!hcnts on this spur argument that Ms. Biblow alluded- 18, the TRO relate that fve d:drl\}t wap | e_ ZE.,,:} i,:.,’;-'_'__ f
7% to, " gnd thie STB said no, we don't think that argument has 17 anythlng - . 'f._)-' 'f‘"‘-ﬁ"*."-' 3 .{E;':‘f-f- Bey n T
218+ ment, nor Jo we think that there 1s ireparable harr. 18 THE COURT - at-'r 3 ' TJ‘ f_\sf___ s b, !
. 19 o . THECOURT What s the town's .nterest in 19 courton this mot on for pr;ghr_p!‘n t-?. __{f"_'. ot '.-: wr ¥ “1
_20%. proslé..utnng these cases when do they come up on the 12th? 20 + * MS. BIBLO_}}: Yes~ *.-,’, : _. ‘ﬁ.:%_‘&.; c_.: 'f."; —"":_,’. -:
Q" [" . MS. BIBLOW: The fst batch are on December 13 21 THE cou'lif'i‘éu Téy ,3 SR L R AN
2+ The second daten 'S December 27 . 22. have your Bpplication, U‘ei;or mext ‘ﬁl : 2 A
23 -. +} THE COUR™ Why do1't you wait to do that? 23 MS BIBLOW., If‘?bu lokefn' hié
24 . '! MR CUTHBERTSON: I wes oreviously w'ling to 24 cé Jse, on page 2, lt fs |t_,en,;fu.'|-r}1 ' 55 "_l
25" "recommend to tne chent, ard did recormera o M2 cuent, 25 :n.'-ang - "'f=:‘? ?ifgféﬁ_\r ;
Jgze 5u 97 14 R .ﬁ.ouzmaca n2, :,3 T
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T . THE COURT" Page 2, No. 3 = : Didntt you ,,ust hhgqte th_lg.;}l:fsés’
2 :  MS BIBLOW Yes 2 and desist, before the c.n:u:t’ ‘-":.:":_:;.J_-".";.,.
3 | THECCURT I'm'ockirjetan affidavt The 3 MS, BIBLOW We ﬁ-ed"é_'ﬁ‘eutfo
CCI‘I‘E!IIEII"E . . 4 Circat. They rast week dlsm ss'ed |t‘as B"e'ln :
. - MS BIBLOW Mo 1t.s the actual order to show 5 TI-E COURT Bu" vgu ret cé.g
6 cause, your Honor It hastin here And 1t s alsoin 6 iotter saylng' Stand stﬂf an't' do ;n _,ﬂ)
7 -our papers but it s laid out there. 7 this'ste. .. ~- : . ,, et ;.n-ﬁ‘:,_g:_} : N
8 * | THE COURT: Do you waht to read what that says? 8 'Ms BIBLOW And we E"e._' t ahy '__\' y
9 { 1S BIBLOW: Would you like me lo read it? 9 THE COURT From the'_ Jrjﬁ? 2, i5} Q@_tuth .
10 {  THECOURT. Yes. 10 Beard . STy ‘-3--’*;.%"15:-;3-%{ e st
11 '. MS BIBLOW The third prong says prel rinarlly 1 MS BIBLOW TI"'at .s'co'l:re T ;.;-\ "‘j}}"'. - - -]
12 enjoh}lng the defendant from taking any otier action to 12 THE COURT. Now ydu hre ‘do ":g,;i_ ;Eﬁ?i’: L_ml: T ) :
13 mterfere with or obstruct plamtifPs construction or 13 toloverturn that LI ';" ‘\{‘-—Eﬁ‘fj .%'.‘i;"_ IR
14 operatior’ of the Brookhaven Rail Terminal That was the 14 MS, BIBLOW g, ne%red'_ ; t-’ﬁ&,’a: el L LYy
15 third !nrong we were looking for 8ut I wou!d ke lo make 16  Izgking for thls cuuﬁt to dq s, ho tell-t & towri-that f\i_\_‘é oo
16 one chmment -- 18 aren frcnt of the ST B end w'hate _%E?_ ﬁiﬁs, to e )
17 .I THE COURT. How can you possibly make that 17 do - 3 ;,‘f:r, -:.ﬁ@::;;f::; - ‘.-J. W10
18. appllca|tlon? . 18 | THE COURT: W ,z thmk EE;‘éf’ f :zw th‘gt-ﬁ‘; - 'f A )
19 7.1 MS BIBLOW Because we are m front of the STB, 18 ! MS. BIBLOW: f!'fxa.:'__' ﬁ%ﬂ%ﬁ B
20 And if the STB allows us Lo continue to grade but they 20 But whatever t.he STB  Yelissus:o o RY-are, - B '_E
21 belleJe that we are a spur, we don't want the town ~ 21 thc. appropnate agem:y ho;sa_y wha!:- g a%}s«‘hha;-: ,’ T -.s
22 stapqlng us 22 whether you nacd authon'v or wheyie ﬂfem?t wre J
23 . ' « THE COURT: Call your first witness 23 And W|lh respect lo wha aptlw Isf.u‘ie are A -' ' -::
24 - | M5 BIBLOW Sure . 24 now figunng out. We Have appllcatlonrbg theSTB 0.t ': -1
, T ;r » THE COURT* I'm very familiar with this As you 25 figure out what actlwtles thew fhay} d'rjg%}hotjl_ow:wuth. ST )
@ S e
1 prcbably know if you did your rescarch, I did this 1 re,spect to consl.rurtron EEE “""-&f*'r‘.‘.‘?"—"-‘-‘-ﬁmfe o
2 - evide ﬂ.lary hearing in the Coastal case that went up to 2 We are not constrﬁcilrl‘g:,‘ﬁuf::.? wS?'B’ talls us - , e
3 the cireuit Is before the STB now. 3 vou cani do certain th|n95|on LhIS: ;slge“!p nh‘*eqﬁ‘rh: 5 - -~ ,,‘" . "E
.4 ;  MS.BIBLOW. We are very aware of that. [fI 4 penod we want ho bedbl'e to do U'léi':—';"v'l' :?héﬁ -y ':.4_ m'-;-_ )
5 just r:nay comment on one thing, your Honor ‘1 5 jumplng In and clos:ng us- down Tlﬁggh' -‘}Em _.":} 3 S - :
6 . ; What Mr Cuthbertson sard to me when he came 6 ' THE COURT! Asl‘bng"‘a ieyshd & ”:'r-t;’n:ty "':, .
7 ." backis whal the town was willing to do end what they were 7 to oppose anyhng berore the Su 1 gm'r o T "_; e , "
. 8 notvillrg to do. 8 Board Does the town ha":e a probﬁ%f af o §
9 | What we were willing to do was that they were 9 MR CUTHBERTSON’ w.:n e adorqgeﬁer s
10 . ndt even willing to deal with the Issuance of the tickets 10 constructon? s, F4e 2 ';u:'. sj{f ok ,,:'.'._"T * :
11 that had been issued And that 1s when the (L THE COURT: Assunyrig;:ﬁfhgatedﬁbe{om';y' AT
12 negoflatlon., - 12 are it gating be‘ore the Surface Try;%l‘én B ﬁ'.l S , -
13 ThE COURT That is not what counsel Is szying. 13 mMs) BIBLOW They a n € nor-ah‘éady m i i
14 MS BIBLOW Tha®is what he to'd us. 14 the STB proceedlr-g, your Hor}or ‘?.'.ﬁ "*‘ A ‘* .
15 . MR. CUTHBERTSON I advised and recommended that | 156 ,'- THE COURT.' That 1 finé. {%‘ "fong‘w:th £ ¢
.16 o thF client. 1 couida't advise them to accept the third 16 that? . . _.r'-l'_’. b f:.:;:'ff";-u i; 2% . ‘,_5!' ;"‘.‘;1 w51
17" prong of th's 17 1 s Breiow- Tiere ST m e Qzﬁ‘s:gf‘t{éy.";'ﬁ' w3
.18 I' THE COURT. Call your witnesses, 18 certanly have the opportur!rty,f__a'— ‘ ) aken? "‘i{;: . _::: :-e aa
1!:) ‘i MS BIBLOW: We ca!l Mr Gabnel Hall 19 oppo-tmty, to cppase oe'r-ialn 'ti; ﬁgs .‘C’??m ; stéav‘:ﬁcll. _' .
N 20 MR. CUTHBERTSQN ;l;lu bt‘:. SUe vglf‘?i.'y_a'an.‘.”f: X
GAERIEL'- HALL 21 At the towns[gve: tHerg;I:: fm—.J_ Ban A o EI
‘:'_ i lr:al!ed by the Plaintiff, having been first duly 22 dlscussgon between the p.{a[ntlffg-‘a ditRa e - :"— it
2:;; o sworn/affirmed, was examned and testified as - 123 hsten 15 there some evel Bf cog;g 3 rn i d_ nat s ¢ '_ .
24~ " follows: 24 vou xoua allow? - " % "_":g AL '
25 ' TUECCURT Befos we g0 ary “u-irer 25 ~ng S7B ‘-s'e"p."fés;.;‘i;a‘%p‘f,__s ke £ Rases L
L1238 i E 53 477 Tt L) s RS S -': ".
- . - SRR AT e
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’ ’ . : i ' L R N
..Hall - for the Plaintiff - Direct/Ms. Biblow “ T ' Hall-for tl-e Plalntnff eraomaialblg’:\rg' ; :;:‘ i ;:: . ‘
UL 1§ T : I N ':- -“-.;—,'-‘:'f_l, R N,
1 local gfoh;e powers that we can exercise in tius context. -1 Q Does the fact that US Rall 5 desg%ﬁ Glﬁ'ss-‘g_' fj.“". "‘-i'f::‘ﬁ "‘.':.;-,
2.+ | An~dthe reason t1e towr: would rot sudulata t 2 -ratroad in any way) um'l;ns-geograph‘lca k] 't°.-‘§2,f;? : T 1 L
,.-:;tl_'ellasl': part o° taa rel'ef that Miss Bibvow waated s .|.-3 buswess? . . o :,"','ﬁ' .';.. "E‘: 5 - N .
that -+ the even: that they go back, the STB says o<ay, we 4 A, Notinmy bellef, no, . -'_ il k#«‘-‘? 7y :?; 2 E e
§  wrl atlow soine reconstruct on actrvity 1% 1S ot rai 5 Q. Inyourrole as ~I'm sSorryiy Whﬁl" 9? =l e
6 construction P 6§ A. My actual tltla |s hresndeqt }Qd 'executlva. '=:".-:-"" L g
7 | The town needs the ability to still be able to 7 oﬂl'icer. LF L : AR ‘ﬁ.,r; _';' 55 -"'",3-':}:_.::_ :»'_‘I-‘- o
8’ Iltfgaté that 1ssue because it is no* necessar.ly; whan . 8 Q Andin you. role as the presu:té'n ind: C_P.'efé'gefuhve A i :"__‘:y__
8 the SIBIs saying it s not rail construction, if it Is 9 officer, have " you had dealmgs wuthqt,'tgggy, E:% _:é\" T, ., L
10 not rail construction, then we belicve It .S not subject 10 Transportaton Board, of th= T ! .;.,3;’;:#_"1;:}‘;? ':Tf_l- .‘"_ L ,..s iy
11 ,to STEI’; junsc'ction ’ 11 A. Yes. . . s _‘ 5 ‘i{_%:.:,%a‘ X "*':":"' f Ld e
12 .ThE COURT Wall, If the STB says thet they are 12 Q' Have yau had dealmgs wuth‘t_’ “'_ Trtc?r\neélgn with' "f; Ao
13 - permltted to do so some hmited construction or to work on 13 thls case? In connectlor} wuth thl'é_':ég ;,-';“-‘-' :E:":’ 3-_ L1 " ;'_ :~ - z
14 the slle 1S it your position that that 1s unacceptableto . o 14 A.] Yes, m? _|a‘m.‘. 5 5 :‘ d ': :"gﬁ; 'E': ;-.E:j':., " 'E.."‘ *
15 you? L . . 115 Q. *Canyou ' tell me, an, what |sé_n- :‘Hmﬁi.rgﬁﬁo:d -"'_::_._:'}'..-, |
16 . MR, CUTHBERTSON. I be .eve it v:ould 16 facllty? . “ - < *&‘%@ A SR A
17 | ThE COURT: You would need rehief n court? ! 17 A. Intermodallsa very spa ‘a‘li g
18 : ! . MR CUTHBERTSON: [ beheve my cllent would take 18 business. , , . . %
19- that ﬂ'osm_mn Yes 19 It means tllat. joul ta:ice a :--.
20 | TIECOURT Allnght. ’ 20 itjs either a boxcaf wnsli‘dry i !‘a
21 "2 | - Okay The witness has been sworn. Your 21 thatis insertad [n iﬂﬁuégﬁhﬁ%&
, .‘22 :-;;uesl_lmns 22 llqul'd olls, | otﬁer dlﬁaﬁntcﬁeml% e i‘::.' 1
23 . 23 And the term mharm_?tl ,ma ) hat. ﬂu_asfroM‘-‘} ¥ E
24 DIRECT EXAMINATION : 24 one made oftmnsporiatlon.m ;’ﬁath I%%g&ngou?d goi - ,-”:5.
BY MS BIBLOW 25 from a customer’s: loadlng doc'k? cadion,a ﬂﬁbad -t '2
.= * | Hall - for the Plaintiff - Dircct/Ms. Biblow - .'  Hdll-formé Plaln’tm m ciWs ﬁ'.‘!;- Wiy " ey “ -
| s - gk SR
1 . Q. Mr, Hall, can you pleasa state by whom are you 1 truck, driven toa r_alf[o.ad Ioadip ht‘g,g ¢ ,gg ot s.x.' .l
2’ emplq')yed 2 proposed slte n Brookha\:erf,;loa i fd\r_‘anlcar ..;n_ - . .:T:-’-
3-A Hs Rail Corporation. . - 3 there, and then trqns'pc‘:frli_l!:'?“ﬁom; PLhon i#}ia‘ﬁ:?p’?}-{f;:;_-;
4’ Q. find what Is US Rail Corporation? 4 once again placed on a h-udciﬁ;d_rfurnload o at ags . . ey 4
5 A. ' 'ore a Class IXI shortline rail carrier. 5 destlnatlon. oo ‘-: ...,3 o ,%:—“ AR Y
-,6 ' ~Q nd whal does that mean? What is a Class TI1? . 6 Q wmt ‘role does me|5[h=hai%:“‘§ﬁ'§,
7 A. Thera are three designations the Surface 7 A' They regulate an’ytjn:g:g_@_quﬁ%éﬂ_
8 .Tl_-ar_1'sp¢:;rtat|on Board has established, as well as under 8 tl'rn railroad opcra'tion srd‘é ?I' %@ B
9 faderal statute there are three distinctions. 9 Q You mentioned the Brookhavgﬁ[t il ;I,.-r'«
10 L. | Waareofthe smaller type. Tha ClassILis a 10 Can yod tell us‘What' H'hal!‘,ls
11 regnonal. A Class L is the larger rafroads, the CSX, 11 A Thatis a propnsed ‘_trasl t‘q_rrq_In
12, Nn alk Suuthern. Thosa type. o 12" hopefullv golng to conﬂ:ruct,ni ap!
*13. Q. . ,What gre your dutles and responsibilities for US 13 tha purpose of lntermudal ;
14:. Rall"l- ' 14 tr.ansloadmg of cor:sl;uct ah:?' :
15 A.- El oversee the entlre operation of the rail compaay. 1§ commodmes. ".-,"" TR R T
16 _ Q And can you just briefly tel! the court now 'ong ycu 18 '. How 1s-it that US_Rall gotﬂ@
17, have been in the radroad business 17 Brooknaven Rail Termmal.{éé‘jqfq%%ll B
18" A. - Approximately 30 vears 18 A' Shurtllnc rallrbadsihlsﬁl'rl 55
719 Q. . And can you tell the court what your varlous 19 In such pro;ects W; do"th"em
- ,.DOSIUDI'IS have been over these 30 years. 20 only In Ohlo but ln Inillana‘piﬁ
A. a.!t started out as a locomotive flreman. Became a 21 onein Paterson, New ér-seyj
a4 221:\r looomotwt_ engineer, Was a train master, . 22 under dlscuusfoh wlth current!v’ hicagais 3|
23 - | . Then went into ‘the shortline raliroad business 23 area. . ° - e‘ ~:;:__:;:_ TS e - ='-_"-?'.'”"I'-.r'34"*-f
24 about 1992 and have been running shortline railroads since | 24 G Angd agam car yau teil u.r; how e“_:t‘g 2kl &‘E; ‘ _-.:?“*_'!: : “’
25 thén. 25 lsarned ¢ ihe facnllt‘,' nat’ Is gomgﬂto*be g__:!:r‘l_‘:}= A ':_‘j,-:-:- :f‘
S of 2 s..gé.. alm 1413 1T 0" 114 - et L B “’e g'f13’§":j= g2 s :‘?-:m-,'. =
ned 2 1
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Hall for the Plafnilff Dlria‘cmg*s.-slbloww%p . .’,:;:::‘:‘5

- S ;—--w\:
. l-\.""‘ .
[=} |ty or'hbw Eg

] - - '. 0‘1“ r ..-l-.\_ K

..- \

1 B"oqklllaven"‘ 1 ch big a fa
2 A A member of Sills Road Realty contacted us, who we 2 A’ Approxlmately 28 a’cres fr%, i el
. . had a previous relationship with n raII cperations, and -3 Q.' And prl::r to you, dolnganv-achwt "“'"di e % 5 ,_-'f
.-me contacted us and asked us to come out and visit and 4 undertake to survev thq property ,.ax ho % . -h? vas
5 discuss the possibility of our operating a rall facility - 5 A. Yes. Wahad It liur!.re:yed'-‘P h d' v_gii:t__ with  * | J
& there. 6 thé assistance of sills’ goad* atic SWIYOIK, &t :
7 Q An:l did those discussions corne to fruition? 7 Rallroad. We produced a trg&lfo
8 A \'es, they did. We entered into a lease and an 8 * the future operatlon of lt, wﬁ'ﬁ
9 operating agreement for the property there In Yaphank. 9 cetera. Ak ‘.:‘ : : -
10 Q. What I vculd like to do 15 show the w tress what has 10 Q. what I would Ilke to do now.ls ,to:E‘l‘Q;J bess’s ~ T, v -
11 oeen ]Iarér‘nark-ad as Plainuff's Exmibit 7. 11  wnat has been pre-narked‘ s Pia‘l"at"nff' M ._,??;::,z’f , 1“:*-_:; ° g
12° | - Mr Hall, can you tell us what PlainbfF's 12 . .  Mr, Hall: can you teII Usiwz%?g: "1'_}' T E'L;}.'
13 Exhibit 7 15? 13 Al isa tradc Ia_yout f_or the-s"ro_ il . "L , -J' -
14 A. ' This 1s the rallroad operating agreement and lease - [14 Terrninal. ', A H*%Z- ".;_'e" = ‘;-," SoaT .:-;'-"
1 5 that We entered into with Sills Road Realty for the' e 15" 0"': Tl'-at 1s the tracllf Iayout fha_t yor‘f:’fv%rEle 9 _g;@;ﬁ't. - v." "_ﬂ : ,* J
16 -Yaphfmk operatmn. 16 that you helped creatq"kﬂ . '..n.'} PR, --“gﬂ = ot Sgns, - __: . "1:.: o
17 . Q. And if you co:.lcl Identify your 5|gnature on the back 17. A! 'Yes. Thatls what I just Im‘%‘dn%?:rep_cld. - l,' ':'._‘l_|= -
18 page. 18 VYes, v v:.‘ R s%ﬁn e ¥
19 P Is that your signature? 19 Q. Can you expla-n what:that g:ack‘t ayo : e ‘H.'r’f.} 0y
20 A - I+es 20 A 1t shovqs on 'tl'i_ail“a'll_"{'lel'g&_ : t;;..-'-:;r"{:?
21 Q. i ' 21  the Yaphank yard, or l: "Qk“h;- B o Tt '“-"
22 | MS 3IBLOW-‘ Your Horor, I would ask that this 22 wiil interchange traftic'wlth l,'h? BW -T:
23 be moved into evidence. 23 Long Island Rail Road systen.? ;.ﬁ_ oW the'in FAi
24 | _THE COURT. Any objection? 24 storage and for transl’c'vadl_pg Pe }’5»." Py 2.7 .,-.:‘:_, ,:-E:i.
‘@ |’ MR CUTHBERTSON Lat me look at it quickly, * - % And it shows vifiers i'if’},%g"‘% Jate’sh ‘:#'e_""bins_‘;‘lj_i:‘n:
‘ | "Hall - for the Plaintitf - Direct/is. Biblow . Hall-for the Plalnllrf Df’m‘, IO
| ' 9 R **;xﬁ“‘b‘*’% A
ey | e bty e e Kot
. 1 your Honor -1 would be. ] a"*-"-;-_ iy -":.,_}’-" : ‘_'-,j-: W
2 ' No 2 It describes, the bridgeEbretr: Lo
"3 BYMS BIBIOW 3 bridge, to enter ﬂ;e'pr'&pért”i‘fm, "f il Tl
4 Q. ‘bndgr this agreement, Exhibat 7 - 4 then entry to it. < o ﬁ-}% '-55:?% "":’
5 - ! " TME COURT  Admutted. 5 | And the’n, whether |t bn@a_ \:,il
6 . | (Plalntl f Exhibit 7 in evidence ) 6 thlngs, scales, otller,thll'lgs_that-h 3 "‘:
7 BYMS BIBLOW: 7 a raliroad travistosd facllll:v. i Lﬁ% %
+8 Q. Vnder,ihis exhibit, Exhibit 7, 1t bists Sifls Road 8 Q. How much track Is Intended to:he'| E ) ,H: N
. 9% _Rea! 3 s the seller and US Rail Corporation as the 9 faallty under this scherrlgtucﬁ_‘. ;"Q: G AR .
10", l&sez 10 A. Approxlmatel;‘ 4.‘00Q feit,i_b o
117 "' What exactly was being leased? 11 Q. And s n your 30’ vears ;)f"“égi) Erice 3
12 "A. - yhe real estate that would operate where the rail 12 tHats in front of you, iloe§ tharrqg : 4 L o : _;-".,‘nf'?
13’ wauld be and where either the transloading of produds 13 raitroad, a spur, or a prrva;g‘e track'k" : :"‘;i" o . :;
14" suc  as shme, aggregate, or ‘where intermodal containers (14 Al In my pplnlorl If:’ls__" Spﬁ?ﬁ‘- - . i'_-g
15" mlght be on or off, or boxcar loads of lumber or brick 15 Q AndcC 5 what, s:F'* s '_..;‘-_:‘;;_::" I_ ] ‘,‘% x ;::
18 might be unfoaded. . 18 A, well, what weé ha\m trad|tigh .
17 Q.- nder this railroad operating agreament and property 17 lndustrv, and what I"""lie (56 2 ;_'“..
18 leas wha. were US Rail's obligations and 18 that a transload facﬁl ,Jﬂt I,‘i;i o mo ::3
19 respdnsmi iLies? 19 operatedby a rallroad i_ﬂ"dlfa U R 3
e *A.; We were, or are, obligated to construct a facllity as 20 consldered a spur Ig_ l ::;;.;.e.o \i A5 i 11-:; gna _Pps'that.--m, ;.‘
W .'f?.f 41: thé rall service Is concerned. And then, once it 21 thesTs affords us t&.ppsraﬁ ot 3 “1 erilggg: ‘;-;;fi:—.{.‘-’
22 01s campleted, to operate the ralfroad there. = ) 2 ! thls wene p,t- pérated:byia‘colr arriar'?'-‘."ﬂ'an'! '
23 Q. Pror to the STB Issuing its Cetober 12, 2C07, order, 23 notbya railroad bu just bg'%. oy " '.?i"ﬂ";‘;‘i.-.;";:-'f 1
24 whal! acuivt es 19 LS Raul undertake - ‘st ma withd-zw 24 ke that, 1t could be corEE!e: 1‘;_,‘1 u:d_ E'ﬁ’gg‘\ -n"*'-i 1
25 a private track. E A - il

25 Lha .

D‘IZ’/Z'J"‘S 'J E.. ok Berajzmm2aicflLs




IHall - for the Plaintlff - Direct/Ms. Biblow PR
- A . 02
1 1" In my oplnion Itis not a line railroad because
2 _there s no other rail line that we connect to. We aro
the dlstmatmn or origin at this point. And becauseof -
. that we don't become a Iina raltroad. Tha definition has
"B hlstor;cally been that way.

6 Q. tiou also used a couple of terms before You said -
7 itefchange Could you tall us what you meant by
8. lnberl:h'a'lge

9 A bnrchange 15 a terms used in tha railroad industry

10 fora hundred years, where two rallroads exchange cars

11 between their systems, = -

12 i
13 Atlantlc, or give the Noew York and AHantic frelght cars,
14 that s called an Interchange movement.

15. . ,j "Itis governed by the American Association of .

‘16 . Railréads’ Rules of Interchange. \
17 Q. ) And daes a raliroad such as New York and Atlantic,

.18 can they refuse to interchange with US Rail? Y,

19 ' A it Is my underslanding, no.

.20 I have never had the axperience where a carvier
21  such as New York and Atlantic could legally refuse to
17225 inte Ihang_ﬂ freight cars with a carrier such as US Rail.

* 23 "Q." SoIf when the Brookhaven Rad Terminal 1s built, it
24 15 yojrntentlon to mtr-r'change wrth the New York and

[

+ So where we would get cars from the New York and

1
1
12

= O W O N BN =

14
15
i6
17
18
19

21
23

24
25

13-

. "

- '. .12_?_
A1 belleve itis q‘ 30~ye
Q.: And does It a!éo‘a'iigig
renewal? - R
A.! Yes, at tha explratlnn. i

Q." And what s US Ra'l _gomg to.‘ﬁo’s_p&
fa(:lllt-,-'-' - ﬁ:’%ﬂ
A. TItisour Intentlun to operqhte_;tag,
carrier. cE
Q. ; Are you also gou'ig-to'
A, Oh Yes. I' ‘m sorrv. - _W__r-
We are gol_lli-tq_ep:l'ié_t_r;_l:f
;.-"'

'
I
i
H

b e
-

'-.-n
i'

1s-a cummon arrler. Yes.

tcll us what steps 'JS Rall.has taken"
TS gt q- o I
consu'ucted v T ‘., '-,':Il-'u- [ ._5-_.1\_

su'bsequcntl\r hired submntmct%rs.,. :
! The prope";tv has"begﬁ‘); de letanyve
limited constructlon, trce_remi'iﬁal. 3 tfﬁ'e'
] - y = ~.

‘arpding 1t/ e i
T

&,

v ¢ Itis appmxlma{ely 12-0??1'3

oo
g

=

by

1 .
- Atlantic Raniroad?
23" | Hall - for tho Plaintiff - Diroct/Ms. Biblow
1 '
23

1 A." Our facility will be an Interchange point on the New
2 vYoikland Auantic. Part of the national rail system,
3 Q' Okay ‘foualso used a tcrm called, I think you said
"4 storaée bins for aggregate
5 -+ Could you explam what you meant hy that
! 6" A. “In the center portmn of the drawing is somae squares
7 w!th Ifras that run from tho track. That Is where those
.~ "8 ‘cars yid be unloaded and then put in an area that
9 cunf‘ ies s the slone or agfiregate so that it doesa’t spuil
10 . all over the place.
1 o ! . It then is transferred into trucks such as you
12 woul'd could into an mtermodal move, and then itls
13 tra nsported off the property to whatever customer.
14 '_ -t .| ‘. “MS BIBLOW Your Honor, I ask that Exhibit 5 be
s movéﬁ-mto avidence

¥

16 I~ T4E COLRT Any objection?

170 ' |. MR CUTPBERTSON No abjection,
.18 [ THE COURT Admutted.

19 . o (™aint Exhib t 9 in ev'dence )

By M? BIBLOW:
£ Q'i- Mr Hall, gomng back to the lease agreement, the ’

I 3
22 mulmag..easq.aqrec-nent

i ?3 ': . ;_ I'm sorry, the ralroad operazing agreement and
24 ‘propdriylease '
25 : *T2 yoLr Xnew'eccs how farg 's thal g2 sament?
a2 sfdeks Fags L
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' Hall - for tho Plaintiff - Dim:’iﬁl 3’7&;"‘;@& i. o0

. N Lt '"E.?‘ ;-.-n 'In.-f -‘I. [ -

1 » \ - q." - t ..‘fhulg‘f_t__‘.'i - J-"'L e, &L " 25_ . - -f

"‘l‘-

"~

Q! * You sald that vou have started "&;’d

currcntly dolng any congtrt;'c'tmn "v:“'-wfv ':,:-
A! We are doing nothing at thls’ 't:l =.:_§3
Q Why? -ﬁ_}';i-.- P i
A‘ well, haslcallv for-twi'i 'ri'a"so;f.

. R
; One, the mattef is befh#*

Tlfansportat:on Board. ﬁT}gerv"_l‘lav

|-..-h%-"

And then, séoondly, ﬂlsc

-:.._,.

Bl

"
i'ér n;f::l Ll _T:'E .

§.
I'g"!
;Il
el e
2 Saa &

smokhaven Issued SoTud SRBEAraNGE § Wik :

-—-- g,,,.- : - AR I T :

of it. And wa haven' t.dorf'e an Ef 51 01 on: % 'w?;l-{:-*" Jga

Q. wel, let me ask vou sqmétl'_;[ng,-s e s DU
K .r-'... - i S 3

! The appearapce-%dc:ts-th \“ ghare i :.-'-::’:;

were any appearance tlcchts Issu S
A’. No, ma’ ‘am., -~ 1:"':-_"' . PR
; bl ey . i T

Q. Now, In terms or wha_gyou ;-'-_.Eh_a-_{:-:i',:'--a-.,. &
' ; e B L [ )

| Who was the co_qt&abtopth l}wlwcj\; 0 t'he: £ e
gradln"? ..ot |!-“ ~ . < P
\ oy S A

A: The gnneral contra r‘ls‘;:co &E’- ';E

Q. Anddo you knaw wl}:; the n m
that they have hlred are’-i‘:\- *"i'i»-."
A No, X don't. -




) . v L ) LT o 1= TS o
yHall - for the Plaintiff - Direct/Ms, Blblow b = H.ll tor the Plalnllff Dlrebﬂl}!ﬁ’."ﬂ.l_ %ﬁ‘*‘?‘: e, .' 3
R RN TN T A O s O DN
1 -A Iil‘l‘l ot sure. I don't know. 1 and some ballasts ﬂl'iltlti“wgl.llﬁ q? e:in;| Dﬂ ; ‘.,
2 Q. .Now, wi*h respect to the activities that you have 2 hope, or March -, :‘.‘:" ,“;'_'f.;,_,.' -f-“ : "_':
‘done go f2r in te-Ts of being evantually abic t2 ocerate 3 ro We also haxe just sund p
‘_'th:’s r'all:ullty . ’ 4 cumputers, an"office traller bh“t! ,
‘5 | Can you tell the court what activities yeu have 5 ' We haven't'p:l.n‘rfl-nafed oI, @_?g.p;gﬁl 2 aq ,gn* T
6 don_l-: n that ~espact 8 site motnr vehicle, o pi k_-l{p ‘%t: ’2'{;] LS rand A ’ :
7 A "l:'his would be after construction 1s completed? 7 otl-ler tools for trac‘k r'n‘a‘lnltg’!-‘l'ai’l ah
g Q \.ll'ell, what you have dore uo to date 8 Q. Andthe track ti'a't v5u are p.l 'hasu L:E i e g:."-. . _':q._:a:a.
9" For nstarce, have you pulthased any eguiptent? 9 al*eady purchased v\.hal: kmd t:l"t,r‘ar.lvr 3 ' ) _::
10 Have lvou done arything in tha* ccntext"‘ 10 A well, It Is made :jf sl':eel —5 ¢ __'.
11 A We have acquired two locomotives, numbers 112 and 11  pound welght t 115 pqauhdf' 1-‘;" , . ;
. 12 115, ; 8y are currently in Indianapolls, Indiana) awaiting 12 P The réason' fbr,ﬂi’gis_ﬁ?;el i % ﬁ
| 13. deliv%rv o Brookhaven. . 13 deslgnated ltfor that ls:l:e\t_:m'i’é‘e : *v Eofo . f'f
| 1'_1' i They were supposed to be dellvered to Bro_o!{haven 14 stone cars and sonie-ot‘hc_u‘; |:'oro_'dll. ‘W_gc ) Ct,:gf_l{ q;:.ed'f e f‘
15 _sometime In March. Early March or sooner. eet 15 hea\ner rail to do tl'lat..-- Forg __;r»! T e P
I 16 .We have also undertaken quite a sales and - % Q. To you" knowledge vt;ll lfg(;’h ' :
17 ' marketing effort with some of our other customers for 17 aggregate =- do'you lénq‘gv ll‘ I:hcl' 'g"re é(,'
18_ transloadmg. And wa have been working with them in terms {18 bebn developed to. bnnﬁ;stqne o &ﬁ ity latst
19 .of ralLes anel destinations and things Ilke that. : 19 ue? T ' J w“" ':;';d' 1y
- 20 e [ Nathing has, we have no contract as of yet 20 . A.: Yes. .l: , L ..-h ﬂ,.'.:‘.l :::fa‘ 3
- 21 hecalu'.e we can't for sure say when the facility is golng 21 Q. could you teil the court ahou_t.t E
22 to qu}opellcd. 22" A, Our flrst_dellveries:i '5 ;
23 Q. The two locomotives that you spoke of, what s the ' 23 in earlv March We'estlmatﬁ-tl_urrl_?
24.. - purpose of having two locomotives at the Brookhaven Rail 24 the stona season, as !_I_:\gwq{lld '.y r* ely
. Texminal?] . . 25 " inithe nclghborhoud_gj,dbo”?im, 000 &2 loads
‘ . l-l-lEm - for the Plaintiff - DirectMs, Biblow' ' Hall - for the Plaint et
. 27 '. L AT Rﬂ;l%?‘%ggi-«‘zg. e
gRRsaie s i
1.A l'Nell we estimated we will be quite busy there. And 1 a Where 1s thcs storle dommg‘lgom'?-egg*‘,' %‘Lﬁ_ R
r 2. you an adually operatc, you could operate two in here at 2 At eomes fr.nm E"“. gan;dlan cgj__c- R gkr,n_", ;I-.'_;... ':,..‘-,:
3 a time. It ‘would be kind of congested, but when you are 3 Upstate New York, nlL allalrge’fqu ATy AL St ,-_f,--'l;‘:a_':\,l}
Ca ru_nn ng onec crew and the locomotiva has to be maintained 4 Uﬁstate New York.. ,Bul: lll-é& dgs T"_ "ﬁf& 2 Sfe. “""_‘::E_- %
57 so wl!en It gocs down there is another focdmotive there to 5 Rallroad and then & ':: fie I‘h!l.:,. a'w i) S
- 5 " take the place of It. It is a machine and somatimes . - 6 tliere and then Interchal:lgaes':ﬁ? oy :.:'a-é
.7 Iécdrpotivés do break down. 4 Q% Is US Radt mvolved m Fny urren i -_:
8 Q. So 15 the purpose, just 50 I'm clear, 1s the purpose | 8" operations unt ong Isla'rd that lrl’;\'fb e “: _-:-;l
< guJof l.hose Tocometives to move the rail cars that are in the 3 A No. L ',."_-‘l" ':. ‘-':' . ,:_:
10 facnhtles once they are taken off the Irterchange? 10 . THE COURT. .When 'fo‘d "'g
-11 A ’l’hev wotld be, the purpose would be to switch the 11 you are refernng to “i'- : ‘-l l.'l
12 cars to'thé various tracks where they would be unloaded. 12 .. THE WITNESS. -lThar.ls J 51 a el
13 | Also to go up into the interchange track, 13 would be for the oonstructlmf:g?lt e.rs o Ty e ':—;—';3
14+ rece_lve cars, pull cars Into the facllities, offofthe ., |14 would be for résale to custsmler';’s“;. Ao ' "i‘ _ Ry, o :»l
5 New 'York and Atlantic, and then take empty cars back. 15 cus"orrier produl:t belng'.t‘;ﬂ;ybgﬂ:t-':fmf - -% X ..: _.;:_:;_l"' ; ;‘:-t_-j
16 - Q. here wouid ycu store those locomotives? If you : 16 By MS BIBLOW: - o e X N '3’1 ? *“’3 B s e S
17 can'tlstorc them at Srcokhaven Raii Terminal n March? 17 Q. Perhaps you can l-ell| ;%I AT |
_ 18 A, We would have to find someplace. We would probably {18 materlals - you mentloned Stonk:/ha _ ; # b at. N
19 sem:lI them to our Jackson, OG, division for cold storage, 19 the faciity; what klnd of r-rl;-ter :‘fl;l': {Eﬁ Fra 'Ié‘t .,,': :ﬂ -::"{-. x_.-;;;|
: -,,9. * How much 2o these locomotives cost? 20 ta king to other people allcut. “: o ﬁs?l%‘“ ) -" e -l.;- N
-A: » Appoximately $175,000 each. 2 A _We have somq nﬁsti;f',-'.e_'* B MRSty L EY "’H
22 Q. Hava you made any other purchases with respect to o p22- degree of Intere:l: n tl'ln;'l" : .
23, eq 'm'rent cr ordes regarding the consructic ¢f the - 23 fact that nartncular cdsta'”"'l.a‘i- Bag
24 fad llty and the evapiual apsration of ? 24 sfl:e in eatrly Febr.:ary' :.The 7
25 A e Have got an order for ral in placa, cross-ties, ] 25 transloading In May orJun‘e , :':* s
423230392 53 T A Fage 26 1 25 o Las oA s
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.Hall - for the Plaintiff - DiroctMs. Biblow . - Ha'l - for' tl"a Plalﬁ'tlﬂ"'Dl RUMES . re ',:‘:;f
‘ ‘ 8’ Y B N a1 ST
o1 . I: . Wle have some customers that want to bring in 1 QL1 ycu can please I- "":"
.2 " Hin er, particie board, plywood. 2 cc-\s'-ruchon activities K
L , I "One customer hay expressed an nterest In 3 Sr8 ta do the work?
-'tran'sllon;.ﬂng brick. I even hava a customer that would 4 A Prior'ta cnnstrucﬂ h = M
5 fike to tran load salt material, salt-based materials. 5 Q. I prior -'._.’ PRI R dabeey 0 ik B
8§ I'm rlbt surr' tf 1t 1s bagged salt or road sait or whatever 6 A No. * * . ." _- Tl R LATT S D ""n:.}
T it is, ﬁut he asked for a rate for salt. 7 O ' «Why not?f'" e : - F
8 0.‘ ‘I’;1e sa!t that you are mentioned, Just sO everyone IS 8 A. | Itis our bellef and ou'i‘a_s"i",s
*.9 clear, that Is stone that would be eventually used i * 9 adv:ce tb us.was, thar.l u'r'é.é g exe
10 - -construction? . . . 10 to the appnarances“'f'e\:e?ytﬁﬂi'
1 1 q:beliéva 50, yes. 11 exempt spur, so ther:: “’?;"E n":? '_
12" .Q. _srlr, you aiso mentioned Adjo as the contractor that 12 withthesTs. ",‘.:-" g “:3?_. 5 i ¥l
13 _ you hired < 13 THE COURT:, 15 US| ha.l‘a 'getItIB?\erf ittie T
14} s Dud you enter inta a1 excavation agreeTent with 14 pror.ccdmg before tthurface ]‘ p-'ﬁﬁ%,, it] 555; n'f-,'}:. - o~ | ‘_':I
15  Adjo to do the work? - 16 i THE WITNESS: \’e.s, W Bre . fel i Rt ,
16 A, Tes, we did. 18 . THE COURT "D[ yt;u lc}\fﬁ_a_t%*
17 Q. \'Vhat I wound hike to do 1s show you what has been 17 THE WITNESS No, I doh'i: ;
18 prernarked gs Exhib t 8, 18" T think it was a responswé"’,"‘,,‘:” 5 _u:?-"_ S T TN
19 . | Mr Hall, can you tell us what Exhibit 8 s, 19 It was a respnpse to th' STBE Sfrbim2 Sy ,-'-?‘_ , ;
20-* A. Itisan agreement to do excavation on the site at 20 someone at the board dlr&imghs‘ t}%ﬁ%l ;&‘:'f;i,“?}:g_ ;
. 21' Yaphil'lk- . 21 actlons T ' ""- -'- "".::'\:* ;l; :',P' .I# ..%_.3-_._. ;"":'-'fé_:-:.
2 Q Arid 1s this the excavation between, in which you 2 Ms. BIBLOW Ynur ﬁdnor.-lﬁ Yort. c'ﬂmegt_s_yoq -—t';
23 hlred ' 23 have a ]ornt exhibrt that ha,s Al o‘f.ti'n:“i-“s.‘l—i'él"%< ,fn"éﬁ o .:,:': : " .
24 AL s. This 1s the Adjo agreement to do the 24  this matter and mcluded s é, .:% 3 -...—- ‘J o) } 15 ,"- 5
, excavation 25 i THE COURT uwno |n}t1 I:ed.: ;@ﬁi’;%ﬁ; 35
‘_7 I Hal - for the Plaintift - Diroct/Ms. Biblow : I Han-fdg the Pidintiit ~D Wy ¢ 20
| S ! ey -f"’*.".;.n;l;;isﬁ-r & 1'%:5..3.% S
1 | MS BIBLOW:® Your 'Honor, [ would ask that this 1 : MS BIBLOW Iecan tell ym%he I'ollovﬁ-n;:g ..I t '."-,_‘: }
2  be marked into evidence. 2 has had a foan hlshon/ er .._, _‘-‘ z: B e ' J-..-..
3 : . THE COURT- Any objection? 3 Onginally thls was smnod,%'}'fari' er'l'htv;calf' & - _' R e
4 r MR CUTHBERTSON- Mo objection 4 Suffolk and Southurh Rall ad wh'aéh, yane:':’g‘-e‘f;ort;um R :' ien
5 1 THE COURT: Admutted, 5 edplam who that I8 : ) -_ + ,., L _:w'."-'.'_'.g-‘ii
6 A (Plaintiff Exhib t 8 10 evidence ) 6 T'1ey wuthdre_w thelr applgmyo i :
7 BY-MS. BIBLOW 7 allowed to be wlthdrawn'. "and the
8-Q.. Sir, when did US Rail start constructicn acivities 8 critered irto the =green]ent w:th U;.Ra‘l"ho
9 at l:hé ste? 9 to'dn the consl:ruchon ,and the’oﬁ'i‘:'l"at}'o =y
10 AL This past summer. July, August sometime, 109 . In Octobei' 0ctober4 ol';ths st e
,11 -Q. And ybu mentioned that you have a project manager 11 a Ie‘ter from the sTBYS dlréctor of & ‘
12. Wha was his name again? * |12 named Mr! Clemens -3 thaf !etter.ls-m He'] 3
13 "A. . Mattm Lomasney. 13 exhlbnls -- that basmall'y s'a‘;d tha.'t
14 _Q. s he on site every day dunng the constructton? 14 odpy of artlde frcm'Né‘wsda\?, ﬁ:"wa_s‘.
15 A . Yes.- 15 and a letter of mquuf/' %n&me‘—:-
18° 0 Is he sul! currently your employee? 16 ar,d he wanted‘ an e:fél'a;a“&
17 -'A. (‘.9. oo 17 asked basrally sard ho s'!:o'_u’
18_Q :And since the site has had construction stopped by . 18 | In rsponse‘to tbafﬁ"qb pol
1_% ,“.l‘f 7B 'what 15 Mr -- 19 why it was that whaE_ vias happe hiRg W
. ..A i~ Lomasney - ’ 20 hés preempted but was, e:gé'ﬁlpﬁ "
QL 1 do'ny? 21 | Cr Octobér.{TaHaH!
22, A:- Talkirig to us on the'telephone every once in a wh:le, 22 the Si's, I'm sorry, ,tl*é‘Suﬂ_’gL“k‘"a? - :
-23 :but dathinq much else. 23 added US Rarf Ac A ri"'arrvtgﬁ-'l':'har- P
24 Q.‘ you are st ' payr~g him, coeos? 24 e-a 2o -';- Rl
25 A. Yes. I25 4t g
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'Hall - for the Plaintiff - Direct/Ms: Blblow . . :
' ’ 34

1 prcceedlng

"+ 2 . | THE COURT. So US Rarl is jolned as a petiticner

|n thas: achien.
:?- - | MS BIBLOW- Itis, along with Suffolk and
§ Sout "érn wno reaily does not Have a role to play any more
"6 and Sills Road is the owner of the property.

7 " | THE COURT: What Is tne relief that is sought in

8 that proceading? ’ '
9 | MS. BIBLCYW: Well, there are a couple of chings

+ 10 that are going on there, your Honer.

11 . i In response to the October 12 stay, we have

12 filed a petiton for recor:S|deratlon, which s sull

13 pend g, saying that we are a spur and should not have to,
14 -+ you ow, the cease and desist order should be lifted so
15 we :dln go forward vath the proeeeaing. e

) In addition we hava flled a petition far relief

17 _from ihe -- stay, I guess 1s what you would call it,

18 Novefnber 16 that was deniad.

12 .> | You have those decisions in front of you as the

" 20 ‘jomt pxhibil. So --
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23 i THE COURT' It seems to me by opetatlon of law
. 22 you Jlre standing in the shoes of, what Is it, the Southern
- 23 Railrdad? ]
24, I MS. BIBL.OW. The Sul'fofk and Southern,
22"~ "] THE COURT. The Suffolk and Southern.
‘ . ' ‘| Hall - for the Plaintff - Direct/Ms, Biblow
. ' : 35
1 :: So what 1s the relef that 15 sought in t.hat :
2 proceed hg?
3 - i.'. I\»!S BIBLOW We are secking to have the STR
. 4 decla{re the acuvity, the ounstrﬁct:on, as an exempl spur,
5§ . MR, CUTHBERTSON. Your Honor?
. 6 ", MS BIBLOW: And obwiously to It their cease
.7 and ilﬁeslst order. )
8 {  THE COURT. Sure,
9 | MR CUTHBERTSON: There s more law I think it
10 s Important because Miss Biblow, as a good advocate, has
11 chamcter"zed Lthe 5TB's record. I think it .mportant for
12 the cburt the know that Suffolk and Southern and US Rail
13~ havelthe same attorney, a fellow named John Heffner, who
14 works out of Washington, DC.
15 - In August, August 23 specifically, of 2007
i 16 Mr: effner was asked to reply to an STB lngury when

17 - Suffolk and Scuthern attempued to withdraw their

-18 appld:auon

19 - . *I Hesad et that time that Suffolk and Southern,
on ALgus. 23, 2007, was not do:ng any construction at the
s'te !that Sils was not domg any construction at the

‘22 . site; However, US Rall, who he also represented, had

23 - ‘starl:.ed full core cn constructan,

24 °- '+ and the ST3, m 2llowang Suifolk and Soutnern to
withdraw: ther acol cat'en -- ard thas sera vars sceanc
Q1/22/208 02 53 .7 PM
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NEOD: e ";::,H‘é"w R
authonty Prior to I:hat the-STB‘h*d,%%?ﬂ :E;:\.‘: "_L;_ oy
warned Suffolk and Soume-q-,-' 'l:_ag__!;s-f_a relﬁ"'r e‘r;l it :'F'.f__ K
this, they wamed them m a dé‘El on’J:efoféﬁhq-{lrﬁE{: ",,';3'..‘,!"-" 3
Atigust, andedI Ue"'very b'nef" ‘_ na 4 ,3'5';.:‘%::-""’- % ‘:_‘;EE
wcrdmg 15, add this is fr?mﬁa'ge atEdAL Mh‘fi:_:‘::';,.';‘g . o
from the STB, the board hemg:t ;‘u= Shasiing ?ﬂgp;_"vqﬁﬁ
gr‘own concered th_gt persorsn? 7 ;ex‘gr:m |§h‘;—‘s‘, ..-;
pracedures to obtaln” aut:hor:tv]’ fg__ i t't'aé‘r:" g 1 5 "
acquisition and operatl?n of ralfroa.ll B5ima /0 b '_'T""fa-""__*;-l‘,
making a thorough rewew of'th'elr. ﬁ Snon to~ i 53wl

ogld t:ie"ff:.
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; EH‘II - for the Plamtiff - Direct/Ms. Blblow T . Ha’ for the Pla!ntlﬂ Cross-'Mr“' Cu!}'{l’a’
- - . - N I T ,E,,z;' 7EEY S5t )
1! . Woud yeu like to contmue with yo.r 1 I'm the fourth §‘é ;;“-: )
? examrnat.on7 . 2 working are f'fth generatl .:.:’7?'% H ﬂﬁ ghe - ,,::1 "3
s i VS BIBLOW Yes,sir 13 . usralis all'farm!v own,g,gf' T Lo
-‘-_B‘Y‘_r-'ls" BIBLCW: 4 Q! Anddo you L2 ow, |s'th§'e a'hv ?: v
.5 Q.- st to “ollow up on something that Mr Cuthbertson 5 mterrelatedness I::el:ween Suffolk;a d 6?5
6 sad | ~° ‘ . 6 usrald . Ui AR
7 ' i To your krow'edge Is the US Ra! tne enlity thal 7 A, | None whatsuever. ;'__ -
" 8 15 dong the consiruchion wvia its hiring of obviousty 8 MS. BIBLOW I’IL\a\ze‘i
I .9 contractors? 9 THE COURT Thank yo!
| 10 A. ‘f'e's. We are. 10 ' Cross—exammatlon. .
-1 Q. Is Suffolk and Southern doing anyth'ng o1 this . 11 .C;\ AN
12 facmt 7. 12 CROSS-EXAMINATION TN
13" A. Notatall. Notto my knowledge. 13 - BY MR CUTHBERTSON “‘-5‘ -
14 ' Q. ,'{o you 2now'edge has Suffolk and Southern ever done 14 0. Good attemocﬁ Mz Ha‘[l.t 3
18" any cltxrfstrurtron activiies at this site? . - 15' Aot been 1ssued tld<'é§<=§_m+‘|:i‘lls-_.i ‘s_..:
T 16 A A L to my knowledge. 16 Ai: That is corract. '.~.‘. Pl s e RIERPRC
17 -1 MS, BIBLOW: Your Honor, may [ have one moment, |17 Q. Okay. Do you Rnow whiigﬁ'hﬁ:zl?ﬁ ':: ts: P :-:' T
19 I . THE COURT  Surely. 19 Q: Now, itIs not e rggugnce os?; ;‘{,a}-,!‘? a f'_:‘,_; M
20 BY MS BIBLOW: 20 s"opped yourconstruc'ﬂoq..-Cglrect?&e’ i : A :1-:;:;7;'
21 Sir, what 1 wouid ke to do S0 is show you what has 21 A" No. . ‘,j, ':-.}*‘n" ";" SEANSTEET, | vaant -
22 been ,!prémarked as Exhlbit 10, - et 22 Q' Okay.” ls lhere anyt_hlng jn"t'lfo‘ﬁa tlc'k H'i ‘fg’ufﬂ '..;f:}_: :“?;‘:‘uﬁ
. 23 I* Sir, have you seen this before? . 23  know of that has told.y you tp st'b??? s't Ve 3073 ";isflr:l ::fee: ' :Nf‘.'"-t"'
24; A. "Yes, I have. 24 A The faf:t that gigj..\yer‘é.j;ﬁs fed; f dc’d;_i __“‘ft‘bf'as;-: “
Q. And can you lell us what Exhibit 10 Is. ‘ 25 as US Rall that —;33 ' & ' CTRESAE R el
‘ * " T Hall - for the Plaintitf - Direct/Ms. Bibiow Hall - for the Plamtlft._ Croe?s?in:&nﬂf”::ﬁh LT
! 3 o et
1 A’ Itisa proposal for construction work at the Yaphank | 1 Q, I would like you to a swer tﬁe}qu&t‘stn’o?\ [ay S ed-*" -~ - ';-;::j
2 quo.kilaven' railroad termenal by Adjo Contracting 2 " Is there anvthlng if uﬁ:;%ﬂié&%%:;;ﬁ ~ ’~:_ i .;"'.-."i
3 Corpnratlon. 3 : MS BlBLOW' Ypurﬂ?nﬁ'}s-—%‘ﬂ ‘3*::"'":-‘ _..,_,;"; ".._‘.:.‘Z:‘i
< 4 O ' And was this proposal eventually adopled into what* 4 BYMR CUTHBERTSON""‘-'- X -,_ ﬁ;’ K, ..:, .'.',“ " _,'..':_:?.—f;‘;
5 now !las been Extubit 8, the excavabtion agreement? 5§ Qi — thattoid US RBII I:o stop, on ’,_ 7 a o2 5:';_; ;.,1
6 A Yes. 6 BYMR. CUTHBERTSON _.'-.’i.f‘.ﬂ 52;'%_«_;;:, LN
7 .. | MS.BIBLOW. Your Honar, I would ke to have 7 Q. Coud you aliude to .:,f%_fi? f*‘i"\'.- . ’::,:J'" -' ""iﬂ
8 Exhibit 10 admutted into evidence 8 - THE COURT' 1 th;nlz ﬁeﬁéﬁ t':. y L':::- : ?ﬁ
g | THE COURT Any objection for purposes of this g . Woutd you Ifke"to. and ""g‘fs Ic-:;sé? Ao, \..-,a-
10+ hearing? 10 THEWITNESS HihankyouRb ‘4
1} MR, CUTHBERTSON. You are saying that this was NET ' No, there :s notp:ng m’th Al
12 incorporated into the excavation agreement? 12 to stop construcl:on. - ‘ “;:ra- \,1
“13_ . ' Ms.BIBLOW- This s the bid. 13 BY MR. CUTHBERTSON.,..:_'.. g
14 _- ! . MR CUTHBERTSON' And that was the testmony 14 Q) Okay Andyou dam%ﬁa"’{}'@. T
18 !+ Ms. BIBLOW" Yes 15 work stoppage that 1§/agilio S
16 ! MR CUTHBERTSON Mo objection. 16 A Correct. O, yegi;|" ' 322
»17" |, THE COURT: Admitted , |17 Q. Butthie harm that yqu-ar:'e'"'ﬁ_ 1005
18 ol (Plaint:f Exhubit 10 In evidence } 18 gomg to be caused, bv thqge cketes 7
-.19. a. Fir, 1]5t want the ciznfy ene thing. 19 A That X can ttell you.: I "é".‘.’ jldrEkno
- J* s there any common 0wnershlp between US Ratl 20 that, T :_'wﬁ' L
& . ' i
J-and Sqlls Hbad Realty? 2t @ The New York s:atiz Depart 1oty
“22 A. Nonewhatsoever. -+ . %« : . |22 Conservation Issued l'.tckets“as wé'll _“‘“
23 Q. }\nd wio, besides yoursel, are the officers ana ) 23 Al . I'm not aware of th'a’t. R
24, ﬁlrecto.-s of US Ral? . 24 Q@ youzrdndt a-varé‘ t'1=|: ..h
‘26 A. Wearea famlily-owned railroad company. 25 L oerors? S
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" e SR e
. 1 A, Oh, yes. That I'm aware of. Yes. 1 Al Yes. . .1 s -.‘-’-‘:‘_.

2 Q, And the DEC aiso exacted from etther Sills Road or US 2 Q. And thatls the way lq wh:ch—t :

a2 _Rail an agrecment to stop construction. Isn't that .13 cor:npensehon for ‘hequ.vnrk ~Is tj:r,al'&
'co'rréqt? 4 A_.I' I can't tell you ‘;ha;f w0 -"'-..',.

5 A. Ibeliave so. . 5 Q. But you sigied this “contract ;“"'L

6 Q. ﬂow, you provided to the court an excavation 6 A.f Yes.’ . ‘.'. !'.'z- g_‘

7 agrqe[ﬁent that you entered :nto with Adjo  Is that 7 0.' And dca you rewew the coritl;g :

8 correct? 8 A. Yes. .o ---.1-! ..‘;_;.,‘:.“.

9 A Yes. ' 9 Q. 'Butyouddn't know'that that Wa
0 Q. And in Lhat it provides for certain payrent to Adjo. . 10  to'be compensated? . ", .'._1, '“_:,,w.?, .

11 Cérl"'@f:t" 11 A, Notentirely. . i_ s :.;_ 5
12. A. ‘That's correct. 12 Q, Okey Yoirhad mentlor{éd}g;a 4 Y
13 -Q. - 1ave you had to wnita a check {0 Adjo? " (18 thitwhatis shown on tha rﬁaﬁ!sg "
A4 A. We have written some checks to them, yes. 14 A, Yes, - . Ny & t::.,:' :
15 ) Q. . A-'ld 15 the mettod that they are baing paid w.th hy™ 15 Q. ‘And the STB has drsa'gre 2d in
16 seljmg the materals they pull‘ out of the site? . 16 yc'ur understandmg? ot “"; A )
17 A. 1can'ttell you that. I don't know. 17 Al No, - i “'; 31.- AR
18 Q. Are they being compensated for ard allowed to sell 18 Qi Thats not your undef'standmé :g':;t v :?;' I
19 the] materlal they take out of the site? 19 A That Is not my und_ié__rstal'll Ao 8, ‘-,a__,,;, . ,”: 5
20 A I'm not aware of that. . 20 O What 15 your understari’dm'g‘bfsw i TP T
21 Q- Lot me direct your atiention, if I could, sir, to 21 determlned rhus far'? - s :.-. # > £
. 22 paradraph one of the contract, Lthe excavation agreement 22 A' The STB has reallv_.onlv pig i
23 - A’ _+es. o 23 cértan tl'ungs. Thevqh;\;"a:"it;i;; _e'l_:;-r-:}_:: e
o4 Qi EI'e'rh‘apr » you could read for me where It says 24 cdnstruction. . ¢ 3.7 '”"’"‘"# $h 'f';;- %
- appoinfrnent excavation plan. 25 | Idon't bel:eve't'hev:g& ding or % TN
F | Hall - for the Plaintift - -Croes/r. Cuthbertson . . Hali-for the Plainhl‘lf‘gqgg‘ Nir ‘.;v‘-,'f o i ;:_"*;:,.J
o “ ' RS - LY

1 A. That entire paragraph? 1 ary decision that thi is-a IInE of. rall L 5;'?;!" kempt -

2 Q. +'es, 5. 2 spuror prwate traclgr. ?’ 3 M ‘:— ! ¥ _:;F’" v Mo > i‘:-"-ﬁ
3 " well, read the first sentence, if you would 3 Qf You don't belhcve —- et me ]II;S X Dort - i “‘;‘é
-4 F'Iaybh that will refresh your recollection 4 ofthe jont axhubits that hdvg_bg.m-sub 1-—- idon: e

f 5 A. US Ra:l agrees to retain contract on the terms and 5 kr'ow offthand whlch riumbf_r |t Is; s‘aﬁ%l
- 6 itions set forth in this agreement to excavate In, on, |i & _ 5]

7 aml nder the subject property, and remove aH the 7 3

8 materldl and any products derived from such material, 8 Dcfendant‘s Exlubnt’ f : ’-2"' 4--:

' collell:tlvalv bankrun, from the subject properties. 9 : MR. CUTIiBERT'.%b‘Ii'-'- o Scha] i‘ Pk
‘10 . "|i Contractor shall use its best efforts to conform 10 also part of the jmnt'exhrblrs “155;' o ‘ﬁ; J_P'._‘-. i --:‘, " % "".-f"%
1M, |l:s ‘operations on the subject properties during the term 1" - THE COURT M‘ark thaﬁ a Sfendaf -S‘E%FIIDIF A .:- ik, T . ‘
12 here‘:f and in the performance obligations hereunder In | 12 for Identfication at’this pomt ";\.- % :jﬁr '__::.'?;-',ﬁ;:{ il 3o i
13 compllance with the excavation and site preparation plan |13 . Does. counsel have a.-co p g ! " k‘?:; _,,;-‘"is:‘:’ A ‘-'-fé‘;-;
18! ect at that from time to time, the excavationplan. {14 | MS BIBLOW FYesr rau -11 ;.tg,i R e 01 e

. 15 " * +'.* For all excavation and site preparation work 15+ . THE couair, Eaécuse-m T IES| LOL,_
+ 18, here{.lnder, contractor shall be entitled to recovery from {16 all‘eady have A, B, ahd G “‘;-:." "’3 2
17 the proceeds of the sale of bankrun the graater of, (1)$3 (17 ! T|'l|5 15D, Come'ct}},;-\-"» v
[ milll n plus 10 percent theraof for overhead, 10 percent |18 - - MR. cumaemg_on-ﬂr,ﬁa -
1? thereof for profit, and 5 percent thereof for management, 19 D, your Honor. Cél; &t & ';-'_-::,_‘:f::: 5 A
:_‘ -coll flvalv the 25 percent allowance or -- 20 ' - THE COURT,“Does I;rr; i 5 {‘.-;'.L‘_:_,_-' .- ':-f_'-fj
o et me stoo you there. , 21 ! s, BIBLOW’ o have{E BEnivn § 7 s
"22 1 e+ Ir appears from that ‘anguace that the excavator 22 BYMR! CU"HBERT§0 5y ..‘:1 5 -:.;;_'{:",:_“;.‘3‘; ’
~23 . and the tortractor Ad;o 1s be.rg permitted to sell the 23 Q. Directing vour aﬂ:enhcrﬁ-M -'—:Z'-‘fi'f-‘: wI '_lﬂ "-.
25 ° }na:elhal from the site . 24 “his peruculer ......:sm-i'- "‘:__f:_' = : —‘z A
. s o s e .
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.I-iall for the Plalntlif - Cross/Mr. Cuthbertson  ~ ' : - i Ha!l-fog,tﬁe_ P!n'ﬁ;tlf!:
. e - — ..._is .._:.. . ‘n . -_; O _t.:,h--lr‘., .-
1, success on.the merits. . 1 has opposéd yaur eﬁt?i'io
2 \".- +: Do you see that? 2 thls case? . _‘_-ﬂ?j\
"'A" Yes. * ’ - 3 A That I'th notlawarq:'&f_‘.- : '::? e
" ‘ Q - II' you could, just read that first sentence : 4 G.‘ , Okay. Twill ri'love é_'_l;:'g::;'..* ;
5 AS [, ) ; 6 The lqoornou'v"éé fha’cj@ oft
6-"‘_: » - |.* THE COURT. Before you read it. Iunderstand 6 lnt]'entton I5t0 ¢ eventuall é‘p!o!,gi%_
.7 " thérg. vio objection to this, 7 thatcorect?” . ?3:-"&',&"‘-?;“.;':1}:-.:5’ ;
.8 -7 "l. Mg, BIBLOW: There Is no ohjection, your Honcr. 8 A. That's eorrecl:ﬂ:; ,5;5' :::g %'-r‘ ; Y
9 ° | THECOURT. This s all part of the record. © | 9 0 Butthoss tqcon:ﬁ;’f @'EI%.be" st My i
10" Géad] + - 10 fogations, correct?.-* - _‘%‘,_};,;E'f R i
1 - MR CUTHBERTSON: So there Is no need for him to 11 Al 7ex had a uss'f v tHem some, Tl I
12 madlt. . 12 Q. And aré you obhga d. : y '::'T;i"fifﬂ-'
43" 7 . THE COURT: Proceed. L . 13 thls polnt? "+ = -'i‘-f;.;;j:-.- i St s 3“{}
1% - . THE WITNESS: Petitioners have now shown rhat * |14 AJ X have slgnod,contg&s‘; Eth ':'.'.\ 7 _.1*.1_:'5“-2 ‘r:é
15., thereis a strong likelihcod that they will be successful , 15 '0'1". And are yoii obﬁ"gag o ﬁie Tt 0 Y E 3= ':'J';‘E
16 In tﬁe{r petiton for reconsideration of the cease and - 16 A Yes. -.'.' S .“*’ i :::#};- NS s 'I_v?"‘ '_‘_‘:_'-fl
17, desiit order |17 ol ieteivatner Wa?ﬁ‘ln "“ Qaes ot
» 18, J - Petitioner's argument [s that the proposed use 18 i.ong Island? - ' S iy "'i’: 4, _'. T ::'
. 19 of th track would not require prior board approval for *119 Al The only-othur \i\"iiivh o "'{::;‘-".-5;"-_‘;‘%:?: ;

' ; =3 ' : AT TRe et

O! Isn't It I:rue tﬁat_gt%x{ 200 Rargeds: g i :":“'33

Al It |smyunderstan ngo :

thak it coutd b muggrﬁﬁ
Py

whutd bringon to- th’ql‘%ﬁ

! Sa lr.could bé mqv

20 * ponst uc_l:ldn under 49 USC 100901 or operations under 49
-21 . USC'.'. 10§027\ but rather quallfles for the exception from
22"’tﬁ rd‘s entry-éxit hcensing authonty in 49 USC 10906

I'p,‘ T

23"‘ tieca se I:he track has some of the characteristics of spur

SRBNES

-\-24 " ickithat would be used as a disconnected ancillary spur ad s
: a» of anlgxlstmg carder, USRall, - ' Al On avery lin ﬁd,ba_sl.}'
‘:‘FT‘* |;|u1| ~for the PlaintHf - Cross/Mr. Cuthbertson ' . Hall - fdr thie Pﬁl
e a7 o _-;--»
’, . The key test to determine whether . .. . d Now, have yofg -
i ":u'\e

wfm rcspect to your plans
A Not wnth the
Q. Andin fact but
. lefter. Is that cprrbct?"l" 5 = BB R
Ol And have anv oth ﬂﬁg, eﬁ:‘{[‘;ﬁﬁ%”% B

oc'msuuctton - .
L@ Let me stop you thare, Mr. Hall, just m the interest
bf

4
. 5 SR .‘ Based on that sentence, 1sn't it correct that
8 t!\e TB_has not accepted your argument when It comes to It

_‘MS BIBLOW: Objectlon Mischaractenzation. met with theTown of| _,B

N = O 0o Ndomes od N =4

) ‘;QJ‘J- :f " S “THE COURT. Yes, I wil sustain that. T think Al I'm not awari‘a'”
10", this'decision really speaks for rtself 1 f~' MR cur'naen. % ; 5 .
1 : ="~ +| -, MR.CUTHBERTSON: Okay, vour Honor [ wl move 11 your Honor. »; u-‘:“-"“.J;;.., A J:_ R,
. 1zhon- . 12 THECOIJR‘I:! AR fu : J, S R
*18 - BV MR CUTHBERTSON- ' 13 Fs. msmw.-vés % S <\
14 f -G. . FPW the railroad that you operate, the raiiroad line 14 | Sl _:-;:.- La:ilé'g?f ;,'t}.-
15; -Isln hio. - _ 15 REDIRECT ExmmAﬁo o T ;-:'E
B foe- ‘; ¢ 1.-5 that correct, Mr. Hali? R Ms, 3IBLDW L v. J' £"1~ ‘1-'-;-;?"’ ??'{ ;':?:'Ei
171—A \Oite of them. 17 ‘- M, Hall, you"wenrlelt' ed-dur us’E“L :'il‘&.ﬁr Y
= 4 e e B J"‘}EL" i . s
d: you currently don' t have an agreement with New 18 a&reement w:ﬂ'l IileviYoﬂc, -"‘}'E‘ﬁ"h.,.. ; -'-»%‘ % R
~‘19r f'ork tfanhr Railroad to move freight from this facility, 19 REay S ht;
zo*,|, Do'jrqhﬁg'"( el 3
e gor Wa do not. S akle to Inben:hang_e w AL o
= fu’t in the future you are Iookmg to Interchange with 22 Al: Well, you’ ne so rﬁ L
- 23 New fork Atlantic Railroad, ' 23 Yee. I 2*‘.'@}'5’;‘5}“ {&'E
24 AL~ rrect. 24 (‘.‘1 And isn't Newy York?hd Adlant 0!
L2587 @ y kay ", But isn't it tha case that New York AHantic - - |25 interchange 1 Wlthout such hﬁé‘&' € -1* Fay ‘-:
13 of425h st Page 46 to 49 of 11, Coned er'l'.‘-. "3. 2 o zoba"n‘z"ss 7o
. ' -y, [ . Tax S5 " ik r-n.-\. 3
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1 A +es'. n .
‘2 v] Q : S0 When you sald you need such an agreement, I'm not

- S

. quute uré what vou meant
t mte ange without wrltten agreement, but l'orliabllltv
é pur
"t ls st t,o have an agreement delineating thosa things
.B for rer.aflng of cars and such.
8 Q $ut %o you need one?

.10 ‘A {'No. _
1. Q au were asked about the locornotives that you were
12 talkln about.

13 '] And do you have a need for locomotives except

1"’ 'fo;-‘t Brdokhaven Rail Terminal?

1§ ‘A. tthl'stimeno,mhavemotherneed vt
16_. Q."., And you were also questioned about truck

17 hans;:rtatmn of stone.

13 . Could you explain to the court the difference

19 and e issues that are assaciated with truck

20 trans ortation versus rail transportation of the stone.

21 Al " Wel, to be as generalized as possible, your Hanor.
22- < 0} the truek transportation hag for a long time,

237 jn'&' aAve ta get on the isiand via the bridges. And the
34 WBH

1&, tr;o condition that they are in, they are now

S
o A gll, there are some AAR rules that provlde !'or basll:

es - derailmenu, wrecks, and other such things —

'redu ng the weights of the trucks, which means when you

'
. —— ———

DIRECT EXAMIN

1
2
3
4
5
8 B\FMS BIBLO

L ol i Sy
8 Aa | memploved bygla
8 .Q] wnat Is Siils R:ﬁu_ﬁ%fﬁ ‘ 3

10 Ati sitts Road Raal}:y

11 Rait Termlnal.. <.--.«_-,

12 G' Ard wuuld’ltbemrre “tﬁ'dt’Sl *

13 P"PDErtYowner? PEC I %

i
fhaﬂ

e ; ul, “q.g. 19;\, i
14 Al ntisa properlv wher: s -
13 bl -What are yuurdutles.’at_?&; ’“f‘l':r es it

16 resped: to Sifls Road Realt??
17 A1 I'm the_l:' dnetﬁna{ clal
18 cqunsel. ‘__. ' ! . q,_-a"- |§_,.
18 Qi And euu[d yoh expmghm us:'- ;
20 What roperty ‘does
21 A[-silis Rozd Real.t;‘.‘gms' o
22 Itlls the onlv pro
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%7 **.|Hall - for the Plaintitt - Redirect/Ns. Biblow |,
.‘ - ‘ 51
cohld trarlepurt a certain quantity in 1,000 trucks, you

2 now eed 12,000 or 1,500 or possibly 1,800 trudcs to
L3 aecummodahe the same tonnage,

) 4 - ‘_'," . Ithasbeenreporbadrepeatedlyinour
‘8. lndu;trlal trade newsletlaers about: the condition of the
6 blfldges, et cetera, and the need to begin transportation
7° *6‘F af ‘hlternate plan, and rall seems Yo be the aumber on

And could you 3 {

' ke i LY, T Tie

24 where tils Ioated 7y .,,_u{t’: ﬁr SR 3y ok, 03

25 A' Yes., mepmpqt:tv B % f’!

| Drumm- I'ortiigE F}la "' R

:. "\ l"'}-"' I!'" L‘.'r 3k ",:.'.:";l'

1 inwhat, really Is an rd 5 i i‘.é

2 IBI‘I 1 :- . et

i P g By 1

3 E);:presﬂna‘y.msout m bo ‘,’
4" Road. Rt

5§ | Thiére Is aji‘e

6 sqns Road, Which I ico;}ji o

‘7 dfveloped\mth roi i" P -**f-,%
ey

8 turn lanes both for,f ; -

‘-ul"

__-» 8" sel nbvall af the pnllﬂeos In and around New York :
Jee B v fan_'e it on to Long Island by rail, to move thestone, .| 9 . It's locetba g:'j ;
1_0 4. Rall moves it without any interruption on the 10 Zone, whldl isa sbeilﬁ 3 l_“h i
11.- hlg’h ay. There is less polliition. Less fuel consumption, | 11 so within the Tow,n:_of ﬁm ;
12, Tt is fust & much, much better mode of transportation. 12 l'qr industrisl Sofawicieiat
13 n "ﬁnd how much? Can you do some sort of companson of 13 the town plannlng dépp . en
1 4\1 how much stone or aggregate you can move In a rail car 14 c:‘msustent wlth.-,k{;;i'v wi"'
- 15 versus a truck? 15 0 How do'you know'ﬂn ﬂ1 ﬁ
16-- ﬁ ar !n a single rall car, up to 210 tons. Excuse me, 115 16 pIanng depal’fm
17" tonslln a rail car. Whereas, in a truck it Is going to be 17 AL In Januarv bﬁﬂh
‘18 red_ d.down to about 18 fons and eventually 15 tons. 18  of Suffolk and_So b
9 v, " MS. BIBLOW: Thankyou 19 Auanuc mét wlth‘b
=28 b E » . THE COURT: Thank you very much. You can step 20 plnnnlng l’on-the --
FdoWn._':-‘ . " . 21 al'l'. We provl
. 22‘-“= -.+ |=¥ (The witness was excused.) 4o 122 falried to hll%
237 . {7~ 5. 313L0W: Gerard Drumm. piease. SR E e wera '_;u:.l?. = X _h%:f-;ﬁ
285, 4 ; .l24 receiveda fairly favdrtha. : *{;—.-gﬁ_‘, 2
2& SERARD DRUMM .oz
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o lumn-.m for the Plaintif - Direct/Ms. Biblow R LR T o o the"P!a'l_ "". ioc
L . TTTTTretTTTRTT *53*"”—"'“.""'“']'“"*:“,‘3;';",_'_;;?; z;;é}, 2
' 1 catal*tb'for other developmant Inside thelr zone. Thelr 1 mt'lch of It acl:uan_v is \?h‘éa{'h’?ﬁ: ;_ ‘—‘-1‘-‘-'1,523-
2 Empl e zone was attractive. The :ouutv officials and 2 wl‘:lch have beEI; e Pl«pﬁ'cl;.i (
* jccal hm:lals have been grappling WIth wiys of reducing ’ 3 elopmeht. hut tﬁ;EIE‘&H uneld
‘;'tru lc, not only on the Lnng Isiand Expressway but ! z;}ned for ﬂirlher :3 e :ﬁh ?‘.m
5 on co, gestud local highways as well, This seemed to fit 5 1 “To ﬁie east o;'f is‘a"?!p e
6 - gery ll into what they fait was the appropriate use of 6 a élnt- Dlrecily to tﬁa‘é m'ﬁi"iﬁ Qt_[j.
-7 s ry. - ’ . ' 7 forhigh tension wlre.rh y
-8 ' | And the reason Sifis Road chose to do this. . 8 I: ' Furthnr‘éa's'r'é'f ;hat i‘hﬂ a &
9. A'slii' from the focation of the pmpertv from a business .- 9 thlht is pﬂvﬂelv awrfed but%;% H 1
.10 ‘parsgéctive, members of Sills Road and tts partners have 0 T And furtller eas_ﬁo_f s j “'ji ]
11 been: dvolved far the last three vears really In bringing 1 acra county fa Bilt-ule l
12 - stnuj lnto Long Istand, much smaller facilities about twa 12 wlthin sight of t_ms,uefggy“ :‘;‘
13 nites éast of heve, That facility as of the and of 13 Q] From whom did sms d-acdt
11- vae ber was really no longer available to us and wasn't 14
15 sufficlent to meet our needs In the first place. It t.oul& IR ) i5 °
167 anly l‘:rovlde a small percentage of the stone that we need 16
17 - for lated businesses. 17
. 18 .7 . . This facility was viewed as ‘an opportunity to” .. 18
19 mef all the needs for construction aggregates that the 19.
20 . me ers-llad. Stone would be provided by another member of | 20 . -
. 21 - ﬂm ) ny, which was tlu quarry owner up in Saratoga 21 : . MI;. Cﬁ'!‘HB‘:Hi
i 5 i ‘And so it provided an opportunity for the '22 claiming mafﬂ\ﬂr pmem
‘: 23, -men 'é;s':f Sills Road to obtain material for their 23 Nowwe  havl, had ahng(t.
.24 bushicsses ot a lower cost and also pravided an 23 patnerns Sl 1 4‘ 5
< njwo“ﬁnlw to actuailly sell to generate third-parly 25 i toe o I'n not Sima wha‘é
‘ : IDrumm ~for the Plalntiff - DirectWs. Blbsiow . : Drumt- mﬁglpnhm
- ! 85 . . ' ™ *": —
1 sal !L ‘ 1 paer nwner was qnlng % ?:‘
2 ! THE COURT" Generate what? . ‘2 scheme B‘ln view of the cla;m
3 | |° THEWITNESS: Third-party sales 3 ' e pm‘.ofli--‘ﬁi_"éﬁ i
: 4 “la _ Sales to third parties. B propelty:m;ti;-.‘:f *_,,"'*."
-8 By n% BIBLOW: o 5 | "THE CDURT...._Kebp
6 . '0. - [*lr Drumm, the property that was pun-.hased bv Sills ' 8 léaf;ues are as far'as I;h‘ls 3 i
) 7 Ridad when did you acquire that site? 7 i ms, BIBLOW 't u Eih; AN
B Aoy My o i v o | ool TEg SN Bl v i
' Q. "nd what kind of zoning district i it In? 9 s MS. BIBLOW. | v " ’_:,—,, ; ‘ aﬂ-w, 3%
10, "A. ‘belidve it is L-1, which is Bight Industyial und 10 t)i You mentiGned Ir? oo ’a:g& S ; AT ‘E"F‘.;E‘
it cmhwterclal . 111 Cin you cxplé:' m;‘t'h"g"r"i A Ncace
@ Q.. fAnd’are there any residences anywhere near, residence .| 12  Bicukhaven R Rall Terml‘nal.' '\6‘ X e;s.. 'E,;\'
3" proy  anywhere near this? 13 Ai. Yes. o : _: '_fi ';?ig-. i ACRE el
""A., is site wus, 83 T sald, it is 28 acres. To our " 114 i AT s2ld, 1 rthi sl I;'H i - e AR
)--"-lu;a hdgn it had never been developed. There was no use 15 sirlteglc partners, bbug }fh i T
'ol"ft Lﬂfui-ehand. ' 18 fnr stone. Arid sa‘nig'g p" 4 55 Eiona: 3
W o I_. The nearest property owners are notth of the 17 stone by rﬂl for s,q_u_g ; ety i
. LOI! _Isla‘nd Rali Road, roughly. Resldence property owners 18  Agmaller slteup ; & J " _':;;;j: A.? 2
+« ave rjorth of tha Long Island Rail Road, roughly a quarter 19 g This ?"; ‘%:g ‘ﬁf T % -’%4
""o_f‘a Ile away from the property. 20 acquire thls"prop iy _ “ﬁﬁ' ' ope 1 ;h‘}‘
e 08 at’about the adjacent properties? What are they 21 agarail tenninal tha '- O 12 g o et
.,"’“59“’ Yoo £ b a2 bllnqlnq stone in, fra‘:h Buting g:iih';.f;_
“A. + TF you go to the east, I'm sorry, If you go to the 23 itlon l.ong Is[a{l;‘l.‘ju:r"c\ X N '1; i Sl
\‘u of the property, an the other side of Sills Road, 24 q, You mentmne’:i'ﬂie'oth’er el
,muc  of that is also in the Empire Zone of the town. So 25 ‘blenusing . ' S,
zs_he'rs-'- PageSiteSTofige T 7
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._ rumya -for the Plaif - DirsctiMe. Biblow . " * L promm! formﬁga
e e o L e - ! I o -"'i;.':'-?::';..:':_':"-.
1 A . lllght. 1 gNe us examption 'sg thalﬁ ﬁou
' 2_{(!:-: rst'of all, who owns that faciity? 2 casner, we found out thab
..A.' : As it furns out, we now know that the trackage, . 37 ledse that we thoughtﬁe
Jtseil'!‘ls owned by the Long Jstand Rall Road. 4 G.E Of whlch syte'-'. ' .:, : 'n. .}
) -5 The property surroundmg ftisownad by a 5 A.} Of tha Nlcolia slte‘} %'_,’.-""* B 2
+ & dompany called Nicolia. s | Sowe u:e{s g‘b
7 Q. why Is 't that your strategic partner, as you called - 7 Southern was golri ‘_,; Lk
8 & no Janger can use there Nicolla' factlity? 8 sn;aller alte, the Ni'aul kfta.!
9 A. hera was a lease of that sita that expired, 1 o atisthorlhrto do that_.- .,{r‘._jyj,f R 4
10 i€ is at the end of November, and It is not going 1 . It was grantﬁﬂ 5'&-;; e 73]
11 to, ha,renewad under any clrcumstam:es. T bqslcallv In ourreg_ (eeta f*f -
12 G: . much stone? ' 12 in'thal: e, we actua[.hé?;s_ ke ﬁ
13- THE COURT: I'm sotvy. I'm not understanding 13 applI-tIon n ahevan,__ ,pﬁhl,l' 3 :—'E
14- mlsu:l'tness - |ia atien. , -, " -9t ““ ? 8
15 - You are gomng to have to tafk siower Please °, - 15 @ What kind of defé&’ fa : ‘3
18 t.alk o the microphene, 18 Al ottumed Sut thi ﬂfu ‘gl?; 5
17 1 “*Maybe the court reporter could read back the 17  the rail sité was ad:l'l"a_' ?: nEdzby; y
18 ‘*lasiq Je_§ﬂon and answer, 18 Rc‘fnd and there ﬁ%&f -
19- . (The record was read ) 1 .. Thqn.onge:?fam ) g;
|20, Q.- Can you tefl the tourt who are the, you mentioned 20 that site for some ] .}:f;i; o
21 strabqgtc partners  Who are they? 21 thev wera in the pr&&q?‘ SR
22 A rtners within Silis Road? 22 ning It up or oﬂ'l‘enw'l
‘23 a. 23 wI:cgmng'mbea : 'E;Et
T24. A Tﬁc.partners within Sifis Road dre a company called 24 interestin that we LS B
= AD Cpflins, which Is a large quarry operator and 25 Q) o Su‘folk and Sbuth,e R a
‘ " {Brumm - for tie Plaintif - OirectiMa. Biblow ‘ 3
L .59 - 'La i 3
1 nops%ruction company in upstate New York, in the Albany 1 apprtwal to do any acﬁ‘inﬁﬁl A
2 areal 12 A.c At the Brookhayeﬁ‘ <
3 .. 1+ Suffoik and Southern Rall Road, which wasformed | 3 Q! Yes. . ’ e :.', & 3
4 ,inftd Iv to become @ common catrier. It never has bacome | 4 A.. Yes. Our plan via's}: o
5- a cummnn carrier but It was formed by people, indwlduals & aqt 'as a common c‘_a}d‘éi!)
6 who ppve had experienca in rail fogistics and rall ] th:a entity that as n‘éa‘ll:ljr?p_‘ )
7. m{portatlun. 7 add operate maaz‘é% Khiaves o :
8 -, - . Anuther one of the parthers I§ an affifiate of 8 : Once !t_bgoagg?ﬂqp OE it
3 .Ma! onstruction, which [z i the construction business | 9 ; d 3 & AL
) 'i:g_u’! a nead for stona In Its businesses, 10 ﬁlrd the aﬁgllcaﬂ&ﬁ fza."éé
- ‘Another parter, tha last portner actuajly, are’ 11 operate the Bmk'it‘if:’\;éf'ﬁ,l y "h‘;;
; 't'fm idividuals who are in the dsphalt business who hava |12 sgjur. KA Ry
. slgnlflcant nead for stone in the production of asphalt. 13 0. You bre talking ah_g@qt'}-;g\si_ _g_ﬂ;‘_g 3 -3
7Q: - You mentioned Suftolk and Southern Rail Road In your 14 AJ As Suffolic ahd; S'éf e REAEdE 5
, ahswer? -, 15 t:rl'lt;:'a'u:"'%‘iift ' clear: ﬁ
. Az Yes. ; . 16 wi madaaﬂt.lﬂ‘t'e -,q-_ i-}!
”ﬁ ?auld you explain to the court what that 15 and - . 17 that wa ha;l'at‘ Nlcéﬁuﬁ:-:w 25’:::
. w r'Suf"olk and Southern -~ wall, first explalr what 18 thin STB thut we wpfé-”w 0 w'f. é :
“that 19 refpect to the _nrpgkhg P
4. ; & llf and Southern Ra!lroad was formed to becoma a | 20 Q Has Suffolk afd_ 30 ﬁ%ﬁl;ao a-f".'_"ﬁ -
com:pen ‘catrler. _ : _g1 | ¢ THE COURTALY e
* 1, Suffolk and Southem made an inlha) ftiing with Py " Ed the temrw;." ;é\.“ ‘% ae %&
he 'STB to actually get authority to operate 38 3 common ' 23 ! THE w}ﬁu'sgs "‘?“'"':' }
Brriel st the Nicolia site that T mentioned  ARer that - l2a F THE COURTS _dbn't 7 3
ing was mMade, and In fact after tha ST had agraed to 25 1w .
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;' DI"I-lII“'I‘I for Ihel:lglpf E, % 2 hloy .’ ‘.l}:;' -!"_" ;:a.".-e'. : Ea:'-;'"
e ifs __‘_... _...,%_ {.wé: RS ; B- :‘- ﬁ.{’%ﬁ-’:‘ﬁ‘
1 'l tobeea i vl ﬁ 3 ﬁ;ﬁ’iﬁfﬁ'l
going pa ﬂ;‘ ‘Bt % f.ﬂd?ﬁﬁ"?

. llerrnrn for tha Plalnﬁﬂ‘ Direct/vls. Biblow I
— ety pef el p——— — - — — ) —--l-u-r———
‘1 "> [+ THE WITNESS: Suffolk and Southem,
2 . ln my capagity as CFO and gene:ai counsel of

~qill§. Road Realty, [ alsa act In a simular fashion for
‘Suffp,:t»and Southern Rail Road.
*E° 7 i THE COURT. Thatis who you are referring to
- B whén jyou are referring to a single entity.
7 THE WITNESS* Yes. We, meaning Suffolk and
8- Southem Rail Road in this case.

9 " THr. COURT: You dont have any financial

‘10 mterest, In that or any offtcer position other than

1t qeneral counsel [s that what you are saying?
122 - THE WITNESS: Correct. Yes Iactin that

13 e ity for Lthern,

-14. Q. , has Suffolk and Southem ever done any .
18 oonstmcuon activitles at the Biookhaven Rall Termwal? ="'~
16. A I mean, we recagnize that — ) .
AT Q) wE fou can, be very clear about the we. '

<18 -A. -I m sQrTY. . .t
19 ° - Suffolk and Southem, because we reeognlae that,
20- lic and Southern recognize that because of the

21 probfems\with the lease, our Jease of the Nicolla site, we
22; rea,ll?e that were not going to be In a position to obtain
23 thef mon carrier status that would be necessary to bulld

-’H 1

2 expected, that’ we I‘aad'
3 op’eratmg rallrcad lno llk" ¥
4 0.1 Prior to entering mtu ﬂhe ol
5 Rarl which Is Exhlbit,v"&i& s {g, ‘

<] di sSfONS w}th represen_gat?ve
7 Brookhaven?._. LAY

8 Al Oh, yes. * ,,:‘__l, ._,,_'
9 Q WQuldvouheu th !

1 A . Ee o _'-:;,1.* o5 Sy g
0 Sure ‘..-'r'.*ah'%i-: oo
11 As!sald,‘m.‘lamlhrv We

13 thp subsequeni mu

14 meetlngbutltlkna t1

15" & direétor of. ’lannlrﬁ""'
&{dhty * - ERE LY

16 “ There' watgjneeﬁrﬁ- .
| ANt

17 cqnstructlonwé F.thi

ch -;.,,_.q -\F." A “‘-‘ﬁ.‘
18’ thle town supervle‘gjr”asﬂu_i 28 M
19 Ray Donnelly Wiho s ok

20 for the town. - "'

z .l“
21 ! I think umai;: ;
22 w‘th the town.. . . 't.;-;-:ﬁ: =) --._-.

23 0' Was there any aiscussidm
§ W v h‘{"

24 ‘therl khaven Rall Terminal and operate it as an exempt | 24 topn, ‘about needmg towh ap
S';’hl' e = 25 Al Oneoftheﬂnngsﬂ{i'tﬁ;‘
3 Brunim - for the Plainif - Direct/is. Biblow ', Drumm- l&r% :‘ & it ZDirectnie

' o3
1 .." |, And so it was decided that In order to bring

2 this pl_ar; to fruition we needed to, and the best way to do
3 fthils was to work with an existing railroad.

4 - At that time then Siils Road Realty contracted
5 - ﬁlltllientered into a lease and operating agreement with US
,G'J"‘lﬁn in order to build, construct, and operate the
e Brookhaven Rail Terminal,

- 8 ','Q h ‘Sir, I belleve you have in Front of you Plaintff's
9 Exhibjt 7, which is the rallroad operating agreementax\d
.10 pron{:v lease? .
11 A
12 0 .+ Is that tha agreement that Sills Road entered Into
13 Fitth Uis Ral? )
14 A r#es. That's correct. . - '
15_'Q.% 6‘ 15 1t your understanding of that agreement that

16, yS Rall was the entity that was operatmng, constructing
17 5 and dperaﬂng, the Brookhaven Rafl Terminal® .
18 A >
lg" ﬁQ“ 4 as Silts Road in any way constructmg or operating -
1:the, Brookhaven Rell Terminat®
“No.-

25 0 jowe wes it that'you came to krow about US Rail?
13- A. undereland that some of tha principals of Sills

‘q. . Roa have had previous business dealmgs with US Ralt, and
5 : .56 ofjGe it became clear that Suffolk and Southern was not
of 42'sne

1,!-

‘., -..-_, < 5

s
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1 siuthem ecbuallvpvl:la pa:g

2 frum our STB eouns’ul

3 wére del'l‘vered to'tl"ca
Iafe June; whlch explaﬁred ”g

R b

5 understanding ofwg_at alegal Ll

6 re,speetl:oSTBurth'é déi-affa e

7 lokal enwrenmeutal

3 ils fadlltv was g In

9 federal Iaw. ' ;
10 oF Did the fown ev'e.r s h ok
11 desciibing the nreembfaﬁhs ¥ 15
12 A’ Not that I'm awa‘ri'i_'af.a oyt -_,:;.g

st
i
%

13 al s mtrmlqlmew,dq"e

3.

14 béen premaﬁced as.Plaintna,F :ﬁ?gz "%-:':{.'ﬂ

15 beleve. = . ,'?".:;,ﬂ 25 A

i L <

8 !} Actually, 1 wa:’_t joﬁ_l A3

7 shst ' <o, " "‘t%:t 3

18 | I Slr,haveyoﬁ;r? ,s‘;in *3

10 Al Yes.,. . .73 PEd S

20 . 0 Canycﬁtellthe Ef‘ﬁ "9‘"'
21 Al Thev}‘_m‘-ee'y'. R ,,m

. b Pi_l L

22 . tickets, vlrtually]d‘_l;ﬂ'. al gxce é‘f

23" named In them. Andth‘f _gig

24~ "sills Road Reaity, SUffg “_;&_g Pt

25 Contract!ng, Pratt B"'rb. ""i-'i;ﬁa . 3:

T a-':ﬁ.’h?. ‘ __-‘:

R 2 o
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H { -r-\,{ﬁ fr‘, A
. . [Drumm - for the Plaintiff - Direct/ls, Biblow 3 0 g'umm lor lhe Plafmltl‘ =B
- -.._.-!. - - 88 - . ‘! . Y \g? ‘tq-t &
- ' " | iﬂ
1 Q.. Whd'dre Pratt and Watral? 1 soh'lethlng related !:o*s}gﬁan.
2 A.‘ ; att and Watral are I bellave subcontractors of Adfo 2 Nd;npermltte‘d use., .\.r}:‘ - r,?.-
] ~_ *COntr‘actors. . AR I 0.1 Sir, s II; cledr In\)our mmtg i
’ 'Q.- \Jlere thay domg work at the Brookhaven Rall Termmal" ' 4 tnckefs deal wlth healtl'!'ant_ln" s“a‘fety‘
‘5 ‘A, ‘Yes. They were doing some excavation and X beliave 5 Al No. ~ .7 ¥Ed E{-‘ :_i- S
6 'l:ruck ng work, - 6 . * MR, CUTHBERiS?N' ’gj A
7 _ Ms, BIBLOW: Your Honor, [ would ask that these 7. 1Y  THE COUR1,;* O?e:gg? g;v‘.. ’ﬁr»
8 _serlesjof tl_cicets, marked collectively as Exhibit 1 8 BY’ MS, BIBLOW * P-'-f“-“"":"""'a' G iRy
9 through 5,be entered into evidence. . 9 0; Is that your undersﬁqdl:!' ;
10’ , L. MR, CUTHBERTSON; No objection. | . 10 dd'that? g Y 3 “" L‘%_ --:. 3
11 |l .THECOURT, Admitted, . 11 Al No,Theyall app’agr#‘bo ais
12" -] (Pantff Exhibit 1 through 5 m qudence,) - Lz THE coun'r;;' B Al B
13 By MS. BIBLOW: ‘ 1 i ms smLow- 1‘tﬁa§rg 0
14 Q. |r, ‘when were these tickets served? 14 sn=i1'v. v ' -_" ;: F-ﬁ'
15 “A... rhemory serves me, they Wwere served over'a fertes |15 -rs‘- - 11-IECOURT NG e.’kt" sustdjpea
16~ of dalys!.. I Lhink It was from October 12 through Octobeér 16 st:uck thie answer.: :- R ff v
17 - 160 o1z 1w BIBLOWH ’Ir'q'f‘sorﬁ
18. Q. And at the time that they ware served, had the STB 18 MR cumsE&ng_m{-;l_ el
19" entered Its-October 12 ruling regarding the cease and 19 Blplow, you dld say ovenuled ‘a
20 . desisy order? 20 THE COURT- Dld-iréﬁav"'
21 A - Yes 21 aniwer. T ’Arp’.["} s I
22 "a. And to your knowfedgo, at the time that decision was - 22 |, + THE WITNESS* F‘ ‘s'a T ‘I
23 |ssuc by the STB was the town parhclpatmg In the STB 23 I THE éOUR'f..-Iﬁ'tvnp, wank _' ,;"*‘E
- of, procehdlng? i 24 question? Youcarigda ‘,_'g; L e
o '[hey were not formaily an intervenor, as I understand |25 BY Ms, B1BLOW: * 5T ,:': L};’? : il -;4
‘.%’_ ‘,] Bdmm - for the Plaintift - DirectMs. Biblow Drumm for.the glgﬁiilﬁ R o
Sl e ' o7 . T ) _";}E. '-i"""_ée!‘-ﬁ £573.69, " ; A
1 itb they certainly were aware of the proceeding since 1 O.i Is'it your, understang‘!hng ?m b- thesticke = | &_ * ,‘.*;"‘ o ;‘
2" it was in part engendared by their lettér to the STB, 2 whre Issued deal w:t'h‘slhé Pla'ﬂga 5 P 7
3 Q.- Who served these tickets? "3 Al Yes. i " 13 ;'F Y ; 7 3
‘4 AT e town inspector, TohlHl, who I understand is an 4 Q:L Do any ; of the tickeE % Yours 83
) 5' Ins d:or with the town attorneys office. ' 5 héall:h and safetv l'ssues"-t fb o L .;:
. 6 Q. : ‘l’ou mentioned that the tickets there are a series of 6 MR CUTH& m;u:" i ; "_i:
* 7 "Hicketk' And 1 believa, if you look at them carefully, 17 ' THE Courrr“ sms ?ngg'- %
8 therej‘are nine tickets 1ssued to everybodv except Adjo. 8 . MS BIBLOW., l'“‘ °W-§-. ] tyou =4 _ﬁ...-’ ;
9 - And jo ,has eight tickets? e 9 sa!ld your Honor -, a“‘ A‘_E 5&;‘}-,;:5_-,1 v_.-’
_jo.-A, think It was everybody but Watral. Watral had 10 | THE coun'r., 5u§tai veil 42453 ﬁ&::i‘;:?g'%i,5 w1
11, elghl and all the other tickets there were nine tickets 11 BYMs. BIBLOW: . ) -‘-{' ‘f: o e 5
_12 ...,bd edch of those entitias, all of which cited the same 12 Or What have'you d'one ag -8, 'r'es 't'd "?‘#\'}: Eﬁ-,_’..‘f%
T 13. -vlnl:*lons. ) 13 thes'u tickets? ' |, '_‘,‘r.- i ;-:'.E': :ﬁ ?_-;’_ _17:.
14.-Q., And the violabions that are noted In those tickets, 14 Al well, ohviousty Wét’aﬁ‘g‘ e 1 *"‘?ﬁlk?é".“}f
15 first qf all wren are those tickets returnable? 15 seriously. © | f(_ .. 4'.‘_;-"":,_.“ £ ah U T
16" A. The 13thof December, I bellave. 18 ,' . 11';.39:\;|5!:“¥'j,",';&'., ,, 3o 3
' 17 -+¥es, all them are returnable’on the 13th of 17 prosecution 2a v i S flios]
' 18 ‘4"“ n afharwa h"ap_?oep notift
QL '..,5|r, 1o your knowledge what are the Issues or tha 19 no longer pemltte;!g; SHKRE, TWeE
: code 24 rovisions that are being raised in these tickets? 20 hgve taken thm tié i b _’_{z;’g‘é;‘; 2_5‘5'»‘_:;
. Fost of them, almost all of them, had todowith _ 21 crlmlnal prosecutldn- % %) b ?J,@’f‘f-}
3 !'ﬂlﬂhﬂﬂ of zoning ordinances. . Cae o Fes |22 er vlolatlonswu on‘%' | xl,. = ‘,;‘-. 7 {:‘ﬁ'ﬁ%
‘23 { -’ Mining withaut permits. Not pasting a bond 23 QL Can vou ten the courtfwhat‘ : 'L f_s E_'F-::
. 29 agallLt mining, I believe: Fallure to have a permit for ) 24  taken, or its gartnsrs, hag ‘5‘_@; @;II,‘ ‘iﬁf i;:::-;__:
25 tree mwal There was no build'ng permit. I believa 25 nithe stohe buslness’%ncr' acuv.:t A :4
uuzsfzoos 82.53-47 P ] . " Pagecsmeiorilg - i B 2e 5’5%
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.,nrumm for tho Pfalntlﬂ' Direct/Ms. B:blow .

— =

1-at th Brankhaven Ran Termunal -
2 A. 'Wlth respect to tha stone business. As I said, we

I_r'.-a -\.\‘}'h_"i T 3 r"'ﬂl‘. N

- .
-

70

. mntl ue, we havn sat up a sister compam) ‘called Sills
"‘Mate als I.LC, which Is ownad by the same entitles that

R i own llis Road Realty, to be wholesale stone distributor -
6 ofs ne on Long Isiand.

7

+

8 upstgte partner,

9 Q

10, A...
.11 apre

ho Is we? ..
1:: garry. Sills Materfals has enterad into a

13, Islanﬁ from qurarrles in upstate New York.

'14--

1_‘5' leal

J’ Our upstate quarry partner has undertaken to
a fleet of cars, roughly 104 cars, that would be ¥ -

Wa hava entered into an agreement with eur

-

[

1L I

ent that Siis material, has been operating under
12° really‘smce‘Apnl of this year to supply stone to Long ) ,

16’ usadlrto, has been used to transport stone down to Long
17' Isla from the quarrles,

18-

21, to
2 agg

-

and‘aged in, which is the wholesa!e sale of
ates on Long Island. '

] "Q ; J’:ah you describe these rail cars that you have

4" mentfoned that you have gotten.

*‘Wae have been providing and seliing aggregate
ton' 'Eo principally to our partners for related entities.
' “We have been actively engaged in what we expect

L

i" Drumm forlhe-i’hl*“ "D? d B -J - 42
1 t‘h'ie busmess a\: theB 'Tr k
) H Theseareexp‘e 25t

.. P _I"j.‘-

2 (Eesken

2, th
3 Th'gée are c‘gptra,cts ﬂ;a’t,li é: T ‘ REE
4 an expectatlon that the bua %‘:&1
5 Aprll. And these are'ggl pa,[t_anﬁ “i&l A3

‘A,

+F5
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)
L]
P ey
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B9
R
>
s
-5

17 A.- AsIsald,l:l'l ﬁ'l'stl‘gfb,_

T abs
18 cumaen"rsPN A
S b T £33
19 as}eed and answeré'd ‘}:"'e";d :{‘;,: Mgl

- O Mlsslétblou_ré_tsli

'
Co. 0T,

21 ,m}Mr. Drumm arid he Fait
2 s hfraJd of-that. 1, thlnk i

o-!
3
!:."11'

o

S E,
e
Bkl T 5

5
LEEas

8
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‘f}:.l

1
-

o .,.-: ' J THE COURT: Do you really need this testimony
WV *=°>"{ Drumm - for the Plaintifs - Direct/Ms. Biblow

7t

'l for purposes of the application that 1s before the court?

2 .
4,

B -
i
6

"

Ms BIBLOW: I believe it goes to Irrepanbl

‘3 han'n{ vadrHonor

THE COURT: Okay. Proceed.
: MR CUTHBERTSON: If I can be heard.
. . Your Honor, it is an upstate quarry. Thatis

‘7" not.bgfore the court. I don't know how the upstata
'8 -“"q'ﬁany's.' Ie'ase for ratiroad cars goes to the issue about |

: ) -lr;ep mble harm i this action,
10 - “1= IHE COURT- I'wifl permt it Goahead

1 S

. :I1 . { { . _Try to get some focus on your examination
+12 ..1s ) ry'lrmlted purpose that ware here for. \'be are not
. 13° try: l:he whole case.

“14 " [ 7 MS. BIBLOW: Iunderstand that,
Py ™ g . '
-15 o2 3 41 “THE COULRT: The hopes and aspirations of the .

’

16 [ead alntlff I really don't kriow what you have In th.s

1T B;'é'&dedlng

18! -‘:’

zz.uc

23'.' lssuen:.l actua'ly.
24 - ; .. And we also have to show reparable karm.

‘15 'act!v.t:es that has been undertaken In order to go Into

lor425
é-‘

.MS. BIBLOW" “In our view, your Honor, we have a
19 dual Qbhg_a.lon in order to get preliminary relief: To
shéw iikelihood of success, which we think 1s very clear
dﬁtﬁ"respect to the STB who we “ara in front of, and these
shiould be held in abevance, or shouldn't have been

Ths

23 } - THE cooa;r- Hay 9‘"_ " 3 j_$‘
Fh Y o

24 S, BIBLO'{;, .vi;? St -‘-}.‘f‘_ﬁ?

25 aspects to i, IF the it Wil Lo I

! Drumm- fortheP ugghﬂ.,; -_a“J"‘ &

1 r 7;’ -t i =

1 T Ean ""E It % 1N

.- e, "' ﬁ“}{%’ A .\-,---I

LI THE ¢°URT Yﬁ'f' IR To8 "-cﬁﬁ_ 2

2 thht you haven't ooyered?*‘r 2 ‘..‘I f-‘* o Sy -‘..—: "

3 ! MSBIBLOW: Yhe! Wi v i
Vo, oy """:"-‘ e -4—; T i

4 arid noneconomic Issuer, Un 0y :.“: 4 54

5 . THE COURTY$ {ease Go'oes : §

6 | _Ms. BIBLOW'q,,T[ma""'ic" B .

"7 BYMs, BIBLOW: 43 f'i:{\'ﬁ

a Ql.' Aslsaid,lfvodﬁ;’nme g} E

9 :mpacbs % apposeﬂ Jurt the

10 A. Well, agaln;theﬁ'fa& th"' :
" stopﬂ\aconstrudi o!.this V
S S

12 goingto adverul! afmng °.'.' ;’ !

13 allmtv to be “able to‘m e’tl _ts

14 servlces to ﬂ\trd_ a “"3"" "':,
15 | mwini :‘ y ¢ i
16" } . THE counrf F«n 2

18

19 '; I --" " -:..‘;:j: :‘ .
20 vlolat!ons, the ceasé ’"a'jnd_.ﬂ v:' Ade
2t | "me t’m“" e

22” sa'\rs corng Into 'il"cm?"x

23 crimmalvlnlét-on to b?aftﬁ’-‘g :

24 THE coua'r Ycu“are" )
25 Iebal questidn. Dow}ou séé""ag;ik

F ."l..--l

y

- page70t07307114 ) Lol 4.:" é:_ 0323
. : wh e SRR Ry b o

L——"



" .y . Dfumm - for the Plalntiff - DlrectIMs. Biblow °- -

- ~ '

"_"-""T".' TP T - .74 :
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2 « " L THE WITNESS' There is no specific Ceasa and
| -.?' T THE COURT* However, the STB has issued a cease
-5 ana d isCorder. . - - .
"8 . P |'-' THE WITNESS: Yes That's rlght : v
7 - "." THE COURT: Isn't that the reason why youare -

8 nbt pnPceedmg with your oonstructlon?

- . TRE WITNESS: No Frankly, ! think if the 5T8

10’ had nbt ssied a cease and desist order, we would be

"11 mnoel’ned about moving forward with ongong violations of ¢

‘12 town’j- |
,13 Wow

14 en
.15

’

i * THE COURT: Butthatis my point They have .
er a# cease and desist order

[ THE WITNESS: Thatls comrect. - - .
16" . _{ THECOURT' And you have taken that to the
17 cli"cu and they have sald we are nat gong to review it

18 . becausa that :s not 2 final order.
.18, " 7] THEWITNESS: Comect. )
20 .. THE COURT: So it not really these Hekets that
é‘l arg s pping anything, Is 1? . . '
o2 -711-'5 WITNESS; No. -
-.23 ¢+l . Ms. BIBLOW: Your Honor, If I may be heard on
. 2& - |:his pmnr

.THE COURT: I just ask the witness questlons I
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'vt‘:u ample opportunity to be heard at the end of ‘
5." ' *
K raxsl.ow '
r brumm, who Is Empire Asphait? ) .
" plm Asphalt is an asphalt be ‘company that Is owned
eral of the pariners of Sllis Road Roalty. '
; .« '- It acquired the asphait operation's previous
mJany In Aptil of this year.'And it Is one of the
use.‘rsl',-ona of the purchases, of stone from Siiis

10 ﬁ‘
o il Q. And “after the commencement of this action and the

- 12 -‘ﬂling the order to show cause, was Emplre Asphait

"l:3 .Iisuef tlckets by the Town cf Brookhaven?

18 - 7. ]! " MR. CUTHBERTSON: Objection, your Honor., I

41 5z "dkon't believe that Empire Asphalt ts relevant to this :
~16 a"w -‘mevarenstapartytnltandldonl:seethc .

AT relevance. . -

18« -=[.’ TTHE COURT: Iwill permit the testimony.
1w f > ' MR, CJTHBERTSON: Okay
i '-r:;‘\'_;' "f.m sorry? Were they Issued tickets? .
a\m . BIBLOW" - ) .
22""0 Vi, Wera they Issued tickets? .- ‘.o .
235 A--- es,thev were,
g4: 7Q. fmufd Iike you to look at premarkad Exhibit 6. .
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e iF7does the Town of Brockhaven use the'Empire
<’z f;dl!ty, ltself, to obtain asphalt?

F

-: . MR.| CUTHBERTSON: ,Objection.
;" THE COURT: Overruled.
it

M dn,d to your knowledge Empire have to provide a
cg;ﬂﬁcument to the town In order to get this business?
Q wou'ld like to show you what has been premarked as

11 Exhlbfl: 12

'MR CUTHBERTSON: Your Honar looking st this I~
r[bh were going mmpletely far aﬂeld

'ﬁ
1..8"1'1‘!

Lo .
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ent may use this asphalt plant, and to attributedz™
; r{owledge that there is some connechion in what is
> b )

e of this 1s really ludicrous. And 1 believe -
teh_f far out. -

°f 1 -
s 2t 1 JHHE COURT: I believe COUITSQI IS tryingto '
29 sﬁ?knowledge on behalf of the town which is a

I wm permit ik,
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:'HE:EEI an'd who their |ndlvfdual awners were.

3. \;v'hen was this submitfed to the towh?

: ;m&*was Submitted In April of 2007,

..15 _,_0 slr, ;:an you just briefly describe, and'T do mean
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, 17;-; s '65" gnd whether or not, In your knowledge as an .
18 atfG rt £ requires any permlts to operate.
19n R CUTHBERTSON. Excuse me, your Honor. e
2ch there. - A .
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1 'THE WITNESS' I do, actuaﬂy m terms of -
2 - ,T': COURT  Overruled
Py ‘ﬁ‘{HE WITNESS:

n }formmg Empire Asphalt and In represeniing
¥ "I:he acqulsltlon of the assets. - .
For the: dile diligence that we undertook.
,org. in connection with that purchase, t was clear
?ﬁlanthad been operahed bv the previous awners
a5 3 The previous awrers wera in busingss and
12‘ 3 va ?' records indicated that the plant had actually been
13 -;."'orlg!h ¥ blut and m cantinugus operation since 1969.
ﬁ* " v; it : THE COURT. Ddd you say 19697

“ : : : Tgie WITNESS. 1969,

3

- In dong due diligence I was'  °

Tf’J B fis ‘o ‘ '
17-- 2 your knowledge in representing 'the enttty that
N ]
8 g 'thls, had Empire Asphailt ever recelved any other '

Sipesc
Jrelahl‘!g to nencanforming use such as the Hcket
ps:ssued n those other tsckets ‘and Exhibit 6
we didn't sce anythlng In thelr ﬂla lndlcatmg
&

l
2] . ' ]

'.;E, 5 And we got represcntntlons in fact from the
5 that there weré no v|olat|ons. . .t
".'.g.qan‘you explam to the court very briefly what the

.
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vl e Drulnm for the Plaintiff - Direc‘ms.slbluw h¥, . 1. Drumm-for the Platiif
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B et :- ) ) . A P . 1 ‘ﬁ 'g“‘l lﬂ 3
TR F ] FHE WITNESS: Wel, § have - : 3 ans BIBLOW; . - % "
"I & . -
?‘f\ P 1- THE COURT Db you have any personal knowledge? - 2 *lf!mapshmt:f YO

efstanding, mat fh is
. te:m sused?, s % IARAE
5 Al Thatis ebrreq:lf.'*" o 'f
8’ t‘u And l:hat you a0 i
7 onm ‘the zoning tm%. ;
8- mmnforuung‘use
. g .. MR’
10 : .m&‘oo
11 duﬁtlom ) ‘,;_
12 BY MS. BIBLOW

" v-“!

1 nbnc?lnfummg preexisting use fhaans.
2 A ¥ ﬁéenhally itis, as X understand It is a

.

3 ,comn.l-erdal. essentiatly a commerclal use of proputv that' )

g was lutmzone:l for othar Hlan that use.

B l

:s really mlevant.
l b T -TH: COURT. I will permit it

: tﬁng. You form a sepdirate corporation for the
p&hrmbng flatahty. What relevance Is Je that

o

sjrh Intiwfduals happen to have other wrpomtlons?

£

ew:rmt you to rnake your reaord. But trv to keeo
7\@5" the balf here. . '
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'rﬁrﬁ for the PI&ingiH - CrosNr, Cutibariedn
— :— = sa—l—rrl:--n,-
g with regard to what Is happemng‘rn M

. v Ao

’-be submittin

; MS BIBLOW: Your Honor, we have already
'§p I t'l:ed sand 1t 15 Joint Exhibit 1'which you have

ot ente id lnto evidence. .

: .I will sum up in a couple of questlons this

s.*-[f I might. ‘

- p- " THE COURT: Proceed. ' .
- -9-'5“ M rami.ow . . ",
J0.-.Q:, lr, Is Siils Road Realty and US Rail before the STB

1 ;’.m‘co nequn with gettlng pen'nlssuon to operate
.12, "'Broo Haven Rall Tarminal?
18 A.*-' Yes! we are.

-14:, PRI Ms BIBLOW: No fur‘r.her questions,
L3877 ), THEWITNESS. Thankyow. © . Y .
B[R 3 THE COURT: OKay. Cross-examination. .
17 ' o . Co ! .

- (»CROSS-EXAMINATION - .

iR clsyrBERTSON-
:‘ r:j:Drumm, you testified before that Iegal memorandum
ere rodl.'lced and provldec[ to the town.

i = Your ‘counsel didn't bnng them here today, and

e ym. menhoned that Suffolk and Southern had made
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1 a ﬂlmg with the STB?
An f Correct.
3 Q ‘md vou have an attorney that represented you in

ar

.“.
4

i '
\"f' _{A ;ﬁame is John Heffner.
:;‘5:0“* Ar‘fd vou referred to two filings. One was the Nicolia

3 s
95 fllig| 11s that correct?

2B >yl

10 ~TA ":'.Yes,

«1_1 v Aﬂd then the ather was for what you term ine

12?- &rﬁbﬂﬁa‘;’r‘e?' Raif Termmal., Correct?

i.

1? "',9_ 3 ith respect to tha Brookhaven Rall Terminal. You
r1!*1.- subif Jed that i May of 2007. Is that correct?
th'fi[r, veas, I thlnk thit's cotract.:

'
LYY

I
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A.

.-}‘

Py )
17 2Q% nd at the time you Indicated that Suffolk and- - -
~18" S ] ern ‘had reached an agreement with Silis Road Realty

Jease and operation of the raH track in Yaphank

ﬂ.f Z e bject to our abillty, Suﬂ'olk and Southerri's
;ﬁnﬁ' '%o perform that agreement, yes.
‘@"lf ‘say anything to that effect in the submiss:on"

J14..Q" with respe?t:tﬁeﬁ’?:%ﬁ#
7 ,’)

,'.17
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.9 Raﬂ 18 pursulng? i‘i" "'H’ ”ﬁ“ l
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13 A.{ In tarmg of wha

Wi
f{

15 A Oporatewhag?

A.i Oh Sorrv. __{q. f ¥
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20 A.P Yes; thalesqo
"y S Ry 2 f s
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] _-.MS BIBLOW: Can we Iet the mtness f'inish?
THE COURY: Did you fimsh your response?

} < THE WITNESS: No. . ‘

. Wethen turned to US Rail, bacause of that

because they are an éxisting Class Iif camer.

i CUTH BERTSON: '

. [

;13- get.a thon;v to become a carner Is that correct?

" L )

14, . R"x+g§t.1hat's correct.
"18% 'a. “\{nd

P "

US Rail drdn' t because they are a Class IIf

A, es.-'That's correct. '

thls faclity. Correct? -
l;ls correct.
; You ever go back to the town and say we have

.

© - gp=

ar

an our plans; we have changed our legal theory; we -
“n‘ww going to operate as US Rail?
,i \ MS. BIBLOW: Objection.

Ayt AT
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1 a carrldr because of thé fact that tha first filing had .
é'mq‘aetecls fnit. And so, as I sald, the reason we then
grnéd to ‘us Rail --
l!et me stop you "So you needed to get euthority for
“'5’ &uffo “and Southern --

shffork and Southern needed to go to the STB o
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THE COURT: Overruled. .
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you-have indicated, by a slngie, the majonty of

ShEL)
1% .:E‘l:-by Singie vendor Correct?
ésd:As far as I'm aware, ves.

A«:—.lggregate does get hare to Long Island for-
: on Right? ’

d_ll' malces Its way here by truck Correct?

Sd{ne.by truck and some by bar!e-

vou want to position yourself to be a compehtor

#s iarge vendor, correct?
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(The witness wag excus-d )
" THE COURT: I think we will break for the day
‘ How many more witnesses da'you have? ;,
. MS BIBLOW. T have no further w'tnesses, your

L - .

5 Hd’no;rl: -- '

" g ™2} .* THE COURT. Okay :
x4 oy :cHR CUTHBERTSON: ihave ofia witness who would
"8, "be br k£ On the order of five minutés, ten minutés. .
.""8. . | THECOURT. Okay. -
SO0 u :

ape TOHILI. : .
12 g c _lled by the Defense, having been first duly
15 mfafhrmed was examlned and testified as ’ '
L 18 o - SR
a15 . :- Lt . s N

-

16. 'DIRE EXAMINATION
- -17.,.:BY M .aO.lTHBERTSON LY -

18 ~0.= Mx Toh:ll by wham are you emploved? :
own of Brookhaven. ' :
aE ls your btle?

-uJ\

qwn Investlgator. .

s hr- o !

~M‘ ma el

1

jee 2
Cd Seme ‘daic g‘r- i

;:mp. Some_more qu_,gm m:.

. mfachlne..nnd severeI‘_"?l"e'l'
Q- And forumatpua‘rgo% Re!
A.{ An Investlga:lon‘ ~ '

Q, Andd!dyhul

ln#estfgatnon? -

10 A.{ Yes,IdId.

1 .0

12  cléared on the slte'at‘tb

13 A% Itwesdeaerln,'“ ‘%‘

14 ades. © ‘> ,_%f I -

15. d‘“Anwdea‘ﬁaw rﬁ'm 2

18 slte? . .,l!:c:‘_’:"\{;*‘

17 A] Xtwasit c]eaéﬁbw

18 deitenn!naﬂo;\ i'&;m (G

19 7 Thiere wais qijite:2

20 slle and thers b wersasl EVera

21 holes.

-

o -

s -*a--i

‘:- e --"-
23 tsded tickers wit cERRh
24 Al No, rnrnotma"?il‘y';:a;” «?
25 Q} What c-bherageﬁ

s B 2 bown !nvesugabur?
et A. own Investxgator works In the Town Ath:rnevs omee.
23, And \|ve respond to complaints recelved by the Town .

4.- _.Auo eys office. These complains rlermally lnvolve
5~...yiola ons ol' the town cdde.
f _-1§hqw you what has been marked as Defendant's .
bit A

-' ! ‘:-Exh
g F'-'.' 1, Can you tell me what those are. -

--J- .

ef'il'-.- -..-TﬁE COURT;. Anypb;emmn? oL

(Defense Exhibit A ln evidence.)
BERTSON: €’
n Ypu generally deschbe what tite photos depuct.

,.a

. .

SEE '
zs::r-;z_sheés = A
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. PN

.

'tli'e photos genera Ity depn:t the front entrance of the " -'
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10 Slﬁs Road srte’ ' "‘-" A 23 ’
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12 - Q' And why d:dn't ye " e { }r

14 . ln”ormetion;reger&ln Rl Wi
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16

19 thesmeomew?
20‘. P .Ieo_yldgqiﬂn A
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o . o ; . [ R 9_8_— I‘-_—E —u_--——:'—!—-'—: .—‘:—"“;‘;'
res o ) ) i ' - *{1 Al Yes, Lo,
::oul_r.ln't reach them. \ ) .| 2 of wenk IS'a
*_Thase are vlnlatfnns, they are hormally 3 take a look at lf fi
. j lons Fof misdemeanors, normally we just reach from 4 Al Yes.
': Su?folk County and we go 10 just one county oyéras | 5 0! * And are these
~8 , faf "‘sei:vice. CL . 8 Br:pokhaveh"
-7 wou:;ld ask you to take a ook at, it should be in 7 A{ Yes. ~ . :'_: A
A8 f you Plaintiff's Exhibit 6. 8 Q! Andare l:hese reoo ot
- G Do you recognize those? . - 9 oo}mplalnt orf the Empl 'As pH
*.10 ;AR es,Ido. . 10 Al Yes.
i o at are they? . ’ "o 7191 017 And are theyxé
. h'i‘2 : A’. L m arel appearame tldcets Issued to Empim 12, In'ldatlgahm?
_'1 iy e . - 13 A.; Yes,th?gv;'é.’
14 -O - i nd‘vou Issued those tlckels Correct? ) & 7 T N 3 Cfn"H
Yes X did. . w115 éved Jrito evjdencefee-'ﬁ
Q! AqJ was thelr Issuance based on a complaint? 16 . ' 111§ COURT.,;}'_A ob
: 7 } oM BIBLD\(.t:?.ﬂ]
ddtd you, wereyou meonewhoinvesﬁgatedthat 18 togdust look 3t this: ¥ 5
. 19§ -, THECOURT
(2 {as,-‘r was. o 20 1 s B)IB!’.O 7]
d"al': the time you recorded that complalnt, you . |2t | . THECOURF/ZAd
l|:1‘;‘¢é1:lga_|§ed that complaint, did you know of any 22 "hq‘an_ng. : 4%
.. %bﬁ'between Emipire and Sils Road? . (28 |, {Defense Extybit/crint
¥ 0, 1 did not. ' 24  BY,MR. CUTHBERTSON:
25 fthes hime the tickets were vinitten, did youknowof - 135 @] Capybul
#55 Tt - for the Defenss * Direct/Mr. Cuthbertsén . | Tohll- far fhé O
. 99 ' -
nnecuon between Empire and Srlls Rnad? 1 & 5
L2 X did not. ) 2 Al 'rhesednwme u’a 3
-, ::? . ;re the tickets wntten i repnsal for the C 3, copstlluent Iiving ] ln :
s -+ were taking place on Sills Road? . 4 fadllty lev m!'& -
r' ti,fthev wera hot. . - -5 mile“s, emana::lngr'g‘),m-ﬂn'
-6 Q lji'nd there come a time you learned rhal: Empire had . 6 Q.{ And when did ydu Jistire
'lrelatlonshlp to the Sills Road site? 7 cof'npralnant that i |s mgnt
. --}_ ) A | .8 A our éo'r'!‘l‘él:alln f
. Q .-. 'ﬁ hnw did that happen? CFe jus:af s0 wa ‘i"!-'e :
o :':A'.-i_-::;_ @e !ssumg, physically issulng Ihe tu.*kets, the 10 pa‘ge of the SIOGIII‘H%I :
1 j}} Sis "‘ngqs. at the Emplre faciity, I retumed to my office {11 | The’éompl"lm
'}a"n d-a corporata search upon Empire Asphalt Inc, and , 12 thr had a cmnpla nth
5} rg r' djq:a: thelr corpiorata address Islocated at 485 13 They filled g_uttl} "com
ik Road in Syosset. - - ME mdited & olnEmaER
gt |s the significance of rhat? * ) 15 E ) ‘f_g o
. lrI;Jn(ierhill Road In Syosset is also the Iocatlon ol' 16 talé'lémr sens!rom i
e I‘.!{ and Suffolk and Souf.hern Rnll Road. - " 17 mundlman‘, Mr. Fu Fey:H
Id thare come a point in tlme when you were directed” Infomaﬂon,wﬁfu"s fot ]
‘J_":,_ng tg lséﬂe any further tickets at the Sills Road site? L ‘IS Bn:.mkha!qen 'é'om'pl'aing b} ,-gu j
'i'"-‘l ra fasked, after ny insestigation into tha Silts 20 . Q. D you s :m
d fe.and my multiple tickets issued, to back off," - 21 .E pure" e !’" 3 ’1 L
llvto stop my invegtigat!on Into anv furth'er 22- A. Yes. " s
tons, and to wait untif the federal case wes heard. Az 1 W
24- ‘1('.5",, 1 how i you what has been marked as 'Defense Exhibit C, & - {34 Ho{:o?'. N
. . v il2s [ E
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PREEE -
6hm 'who dlrectedyoutogommeamkhmn . 5 A-: *No, um,_nqt

fid what was your discussion with Mr, Quirlan about

1.8 Qf! - When \f_a& E?'.-..!“?;:‘
7 A Idon't'li'a\'t'u'tlf 4-;3*
8 o cument' rgach fick
9 0.! . Well, ls .ci,e‘a* ;

] 10 .ya}lgotl:hes:o E?}ﬁt’?ﬂl ‘ri ,u’f‘»

. 11. A.! The confy iplaint the 4;‘3‘*;3&

12 Town Attornfy:_go ERIFIine '"r{.‘

complaltiant tQ'cBu‘ : T

L=

."-"'--‘"i!'-

¥

- ’-"-3.':2“1,' 13 . nts cory
15 eﬂy, 1 just let him know what I ohserved op the 118 ‘_dl T elthd 'Hhe?
15.*.’1‘3!&. R R T i office !'_.. :
n ja_'{'-‘ 9,;'.‘13‘5_5?" you read any articles (n Newsday before going 16 Bl “,5;"" ; il
L 17 e slm about the Sills Road Realty site? . . 17 ks of these dif o
. 18 ; ggmg*’ 3 E:;
When was that® . ; . 19 or they don't un .-;ﬁ

‘ R

N |=: |\.~H-

2Q"'- A. 5 beli'eve the articles began appearing on ar about 20

péwrtomathadvouevergonemu\atﬂhe . 22 m\hstlgam,

- ’ - 22
e C. 124
d 'awtodv else from the Town of Brookhaven - ’d‘S ch
- for the Defensa - Cross/is. Biblow . -
v 166 . ;
- 1 -~ (nves I'ature office to your knowledge ever ga there? 1 |
2-A ‘rj,o. , ; \ . ‘2 wbervlsérs o’fﬁc:h ici] pe
,3 Q.-_ . ::ulrg-peat to the Empure ticket, i, -] 3 tmpmuas call thd Attoroy
47 . "7 |- I you look on Extubit O . 4 foimal mmplaipt\  thatiwe Ea
!‘;_ ' .' ,Tha compiaining w:tness. Catherine Goidhalt, 5 dopument'aélb;l: : E-‘: ﬁu ﬁ"_”' '
N bn October 5, 2007. Do you see that? 1 6 al ang it-lsyburh-s)_i_: "; 5
r::?-;" o ..‘7 corrplamt camu‘i‘ln froir, rL i
:‘gfi thhtwhen it actually got to the Towrt of -, |8 : They £ '““”1
‘@ . . 48 Att'ornuv's office § on- :
() - - 10 Q. Hedyou i g _ ie
T "What is the s‘rgmﬁcance of that 10/5/07 date? 1" waf the Arst tlrne'_vu
2 e"formas vouseeuponthatop,mwardsﬂnetop, 12 A.--mbemd'n
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_ré ‘you got the complamt
The date s September 26 2007.

hCA

-

g stated previously, the second page of the |24

aat} the 07 and 10/05, atso has » dates of 9/28/07.
;l'hls is the dau the complamant Initially
-'rown af Brook!muen Town.Atbnrnev s offices to 15

pl“e.bcket. It should bk i front of you.

o )
you explan to the courf why thase are dated two

16

W vou'get‘the- ey

also refers to a Ietter forwarded from the '35
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lder to be a rafway spur?
THE WITNESS: itis gssentlally on l:he North

< THE WITNESS: Yes, sir.

And code?

-

;' ThE COURT- About 20 miles away?
. THE WITNESS' Yes, your Honcr.
| .5 THE COURT: Wh’at are these offanses? Are they

Y

2
H

*

o
« THE CQURT: Are they cml in nature or

, . LYol - for the Defensa - CrossiMs. Biblow -

N g..-....l-.-..--...,._-. L e el el e I

s .

.

MS BIBLOW: Nothihg further, your Honor.
g ! THE COURT: Whare is this Empu'e stz as
- 8 ;-du?ﬂ: frg_m the site where they want to operate what

e

- =

océted on Comsewogue Road in Setauket It is quite

THE WITNESS: Town of Brookhaven town code,

THE WITNESS, They are violations, sir. Thev

s

’

»

. THE‘COURT; ‘: 3 141_“&}11. i
R ¥ orlaormereal;O.U' _-b ot 2.1 .ﬂ;,;{;::uﬁ
3o 0 A s kg At
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*‘Tue COURT: Would this all be defined
in the town code?-
-1- (THE WITNESS: Yes, 1t would, your Honor
,, MS BIBLOW" Your Honor, if I may follaw up on

II’*€ yau !nok on Exiubits 1 thmugh 5, they

.

m general They all seem to be verv, very

107

-

.. “THE COURT: My recoliection of state taw Is, you
gones of felortios, misdemeanors, And then
Wh‘lch would be proseduted in the dlstrict
reallv consldered noncrirmal In nature,
THE WITNESS: Yes, your Honor.
PR ‘ “THE COURT. Do you know what category these
r-’@la’ﬁ;boa.are n?
A= THE WITNESS weit, I beteve that they cnuld
L&r’élvd or less than crimmal 1 nature. They

- ) ':-, P
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v o ITothI for the Defensé - RecroseMe. Biblow- . |, ~~ | - . %

i
A}
Ll
—_
o
1]

L ——
rom o —— -_._-,...__._---..-._‘.._-..-.. ._110 -
B "

4
t2-3
B el e Yes, they are. Yes. Yes, the first one, tight” |1 al%qments, %ob

) _—-?-t -~ bn-u-l.

‘ -1. r ~ Al
l- -2, he .lAdjo Contracting cOrp., ticket number 91293, 2 . [ Lo Tlip"ﬁl
. * esa are returnabie in a drstnct court . -3 for what I'get-:::a _§ 3
E “This 15 People of the State of New York v, for & asking thiscou rt.tﬂ"in ":’! o
- ,insfa ce, Adio Contracting. , . 5 prpceedlng‘-hn}ferﬂétl\i *’1'
B h' - F’ *These are criminal appearance tickets. Correct? 8 Lirt of Apﬁegls has.a ?Ea
- 'i’ ’ ‘A.: d‘ha*‘l‘own of Brookhaven versus. Yes. 7 way and where I?\ zg‘f 1

-"}38_‘ 4. A nd-as far as you know, f a district court judge - ] sti-ucture oﬁhbwewem ;

L 9. et :_imssue a penalty, could that :nclude faif time -, ‘9 l Ii\tétﬁéﬁ‘*

. Y10 Fas,wveilas] .- o e Trhnsportatfon Rev
1. Ar : -1 détermmatlon zctfha

L F R L 'Ms BIBLOW: Thank you: ) . 12 'S4 If you, tolid e
A3 , "MR. CUTHBERTSON:' No further questiops. 13 helpful, © r_? P r:f“;

. ,!'A}r?:‘-,_h_:,’ y THE COURT: Thank you very much L7 TN N | Wﬂf'?eﬁa;sg_e
15" ‘: “You may step down, L 15 ° R your prgg'?;eq_""
1877 | (The witniess was excused.) % ! The,othe'r- g Tid

AL THE COURT* Have you offered alf your exhtblts‘? 17+ address is why any fad .3;‘
.18 '-tt’lflén £ recall anythlng with regard 108, "~ 118 ‘raised In tl'l’g“dfstﬁét cp rr-‘”:
' j_qx_; . 2f %-MR. CUTHBERTSON: Actualy, £1couldjustsed |19 o these casés, - ._%,?,.al;, 3

'-“20 “I;he uisf." I'apologize, your Honor. .
2 ﬁ'.i; : A i 81 believe is PlaintfPs Exhibit 6. So yes,

“ “ * athq:t asjeen offered so it would not be offered asB .
f‘:" . ?,f:--rT { “FHE COURT: So ﬁzat is part of Plaintiffs . °
‘ZExh: 8%, 5
,;»1,4- ,,MR CUTHBERTSON: itis identical to Plalntlﬁ's .
e T
ST [ : 111
4 Exl"i]btt 5, your Honor.
2 “ < -|" ,THE COURT: Al nght. T -
‘3", :1 {¢ In light of the hour what I would Hikes to do s
4. put HilS"over until tomorow.
5,7 . A1, Both sdes rest? g
6.2 5% e MS. BIBLOW: . Yes, - your Honor.
7 M MR CUTHBERTSON Yes, your Honor.
RS A BOTH SIDES REST .. L
by _;:; n _* 'THE COURT: I assume you would like to be heard..| 9 adjoum tﬂe;éﬁfsb ‘%:
>,§' -~ nfls BIBLOW. Your Honar, if we are going to be - 10 - such tlme as th% ‘é'o' T
{.sggar_}'l hombrrow, 1s tt possibie that we are heard in the 1t ‘ . THE OOUElT
?."3191' g7 Only because 1 have another matter in the 12 { Thg plainll:i_ e ? S
3@: i oorfaa" 4'o'clock with the Town of Brookhaven andl 13- wriether thé urrepa:?? :
fwoul l]_ke to make 1. . 14 cegse énd'destst 0
g ‘- i ;‘H:IE COURT* I don't think I have tomorrow 15  vidlation" or vfgla s fappeat
’: . i RPN L
fr'ée. S b -} Lo el tOkay.-;'I;w_ i| seetyo
'f"""r ’ MS BIBLOW: As iong as It is before 3 o'clock. 17 <1 -(Prg‘%:idtl fgstadion
.'-7_..':," i3 ~1_'HE COURT: What I wes gomg to suggest was 11 8 4. - ‘If'f':". L
“fock; "'morrow. 19 PR Y
T i MR CUTHBERTSON: Fine, yout Honor. 20 . AR
23, ! - P S i,
'f!gfx ~Y5ur Honer, iFeveritually the couts does askus  « f2° . 1~ | 57522
J:gubiihy t ﬁndlngs of fact and conclisslons of Iaw, would B . -
5;1“';: l:er.that In beu of an appearance tdmorrcow? - |28 -
%Léf "['HE COURT: No. Iwould prefer to question bom. j2a .. ,
you'a httle bit more in regard to your arlgwnal - ! 257 "y L
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SILLS ROAD REALTY, LLC, . TR s
US RAIL CORPORATION at al., [07-Cv-458 = (TER)SH
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' P1a1nt1ff, P s R
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Tt s pr(Call to OrdeFof the Court. “Appearances sta’ted- "+ [ 1° dgmonstrate to thesy)
I Icated above.) ' ‘ * i ] 2 Ao tt}a't:drdei'-, -r,4:1
. = THE COURT: This 5 the appllcatlon of the * ) 3 ‘conihucuan o;t e, 1
- laln lff So Miss Biblow," IF you would iike to start, . . 4 ’ i Under the:
T ..oﬁ'“ {7+ . 5 o th!ngs.-One ls"‘dgg_
.6~ T \; Y 1 MS BIBLOW: Good mormng, your Honor. What 1 6 d esist order,-and ;he otfhiel
L7 woulj Ike to de In my summation is to address my 7 reeonslderatlon o'f Ef{é‘én
B Sumi atlon kd three questions that you asked at the end of 8’ g Tﬁ'eb"etiﬁ'c')’ B
,-9 Eh,eﬁp' 'ceedmg, and do it in the order that I belleve you -9 you have the aballﬁ-' .‘L 1]
;1 10. tn|chellenge thg de ?; ifak)
giy “ The first question had to do with the Second : |1 wl?lch we tdok thatDBpHANE
*12-"!" "Crreuit; ‘me second questlon had to do with raising 12 " Thé Séc lf%iCl ik “t_
o 5 133” E‘edértl préemption In the local district court. And the 13 the case, _the hpld ILIg '_ab
W 14*- .thlrd ubstlon, which Is really the crux of the™ matter, 5 - {14 premature pend:ng H
15 the-‘i arable harm. . "2 16 g:ecenﬂdaatlon "".*’:’.‘t'*., :
" 16 ) l What we have done for your Honor's purposes ls, - (18 “j What we \freiiéi alie ¢
T '17 \heh ve ‘cPeated a binder with all of the mabena!s that 17 an'd mn the petnuon Was ‘) &
18 ? fv;eré.-%bbmltted to the Second Circuit, We have a copy for . 18 WE‘COURT{-,_I all gr ,l:
19" ,.Mr.:chl'ilbertson, although I'm sure he has his own,set. 19 : Ms"quBLO T
20::&?ut‘l we}vould fike to hand that up to you so that you 20 l - An‘d_ }jé*"
- ,:\3-:.‘": ,gll—ﬁ & a “complete set of everything, mcludlng the 21 restralr'mg erdét ay 45'
S22 bass, - © 22 construcﬁori ‘actvith % \J-
A% N THE COURT: And Mr. Cuthbertson has seen that? 128 o Ihanket restrlc,tloig j.' ig
,,- M’R CUTHBERTSON: 1 haven't seen it. T trust’ 24 |, ‘THECOU 1}:;5' yoli
ls,.\yhat Miss Biblow represents itls. .- ] 25 application beﬁare ttie?é
5 our ! R ’f*‘
SOt THE COURT: Just to set the framework for your | 1. yophadn't sopght bers 4 ‘
2, arguny ent. ‘ i 2 i’ ‘ MS. pIBLd 3
e 3 . . I'assume that any appeal from the STB goes 3 :hadn't sough't ttle apl}l )
4 &u'-ecflm Hhe cireutt? ¢+ : - 1.4 Ocl'ober 12th orde'r-r,; f €
i 5 V51 STMS, BIBLOW:- That Is,correct, your, Honor, “1'6 ‘wedd ask Fot 10 our'd { TR ﬂ;a;g;g
- 6 e ; -, THE COURT: Is that your understandmg? -6. petmbn for re;:‘énst@erf%o%r'h ,.C"" :
7 ! "1, MS BIBLOW: Yes. Thatls correct - . 7 cm?tlnue con‘shucﬁn% _h
M f- THE COURT-” So any adverse determmation that '8 L " . THE couﬁfln . youtiE
g :ﬂst aintiﬂ’ would recelve before the STB would not be ] 2 I MS BIBLOW W;éfi, _, J;f'
10% res 10", -1° Inour appllca wi -4 th
T «“Ms BIBLOW- That is correct. " welfocused tn n u‘a,;rko e
: "_;, i A "Appeals of decisions go directy to the arcurt - (12 cozdntnons that b' caif eﬁ pa :
,h:,l-élther the Second Circuit or the DC Circuit. In 13 tw petltlon The tv?
5 |t-would goto the Second Circult. And this .5 14 bas:cally safety lssu%s,,
15 .. - on uqdmﬁ__tg
50 I would like to just explain the Second 116 constructlan oo e_gtgtg__ 2 .%
"17.. Ctrcul b&ca‘use I think there was some corfusion vesterday 17 tnee'e were these |a|'b { '
) i:"Imvf.- been some misstatements as to what 'Is golng on 1'8 “were comtng on mefs] ,~
'I'iaE 15 bethg challeriged there, and what the ' 19 Al T ;5 :.;'3
f-the clrcuit was, . ' 20 i 'In ad"dmdrf‘ _j
ﬁ. - ‘EM we were dlscusslng yesterday, the ST8 Issued - 21__ pe‘r,e vie re co nl',{ r'i’g 5 R
22 lﬁn“ﬁ'ﬁd F on October 12th that contained twe-thlngs .- 22 tl'uelho'les mat}farergh Il
“Zt:giitg‘ ,aa clear assertion of jurisdlctlen by the STB 23 ;" TH='C§.W :L%L Sea D
@E* i_il‘rur“g'_smskoad US Rail‘and Suffolk and Southem to, . - |24 L . Ms *g;a_i._‘i:) B il;
2'5'» e:..be]’-' pP'Iy to the STB for approval asarallngorto - 25 certainly a fence ml E‘%"‘?
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hey were bnrging in ATV vehicles. And because
?l been stopped from constructing, we were also
ed fmm putting in utihtres.
- So we had this condltmn of people rldmg AWs, -

1.“"-,""‘

M
J‘I:,,.‘

16. l? What the Second Circult did Is, they denled our.

: réq'ﬁisll:‘fg{ a TRO but they expedited our hearing on the
macy mjunctlon. And we had 6ral argument on that
be‘r I think it was the 27th.’

-THE COURT: And you are see!ng to contiriye

s ctlon .~
. _:1;_?_. lI"IS BIBLOW: We are seeking to continue
’ 1f‘€1 ctIOn, yes,
SRR ""I"i-lE COURT: , Before the 5TB:
TAgAE AL " -4S. BIBLOW:, Yes. And in front of the Circut.
‘_’;2.0 ‘;:.E Pk 3 "What the aircult'did rule on our preliminary
. 21:‘,-5iﬁju'h::ti6n that Is In the binder is; they decided that the

-,

1 ": cas‘.e was premature,. "1t 1s before the STB Go to
’?{m qSo that is where that stands.
THE COURT: Don" I: we have the same situation *-

1~
- fn
.
a

’
.
1

P &

Tr;ey,are nqt-talklng g .
1 entities - 5, ° . ¥
12

T DV
WLd Vs
;

Y, "'.
-&a"’"s‘?

14 ls'prematurg’ g9 _}agd‘&
15. ‘viqu. is vour=apphaﬁi
16 o ' ou t

18 T ddn't &ﬁp‘ﬁw

20 sTB. Idon‘tthln o" '
2t de,ﬁnlng as rq.’ as t
2 Bmokhaven may'ah:

23 Operatmn and th‘e ‘90
. Ve
124 { mSipiBlow
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v
v

. 121
‘ 315 BIBLOW: Weil, what you have here, your
., 1s different. Because the harm, the tickets you

*

- ~

-Hoho
cajnnot ad ud:cate.
’ 3 "Tl_-iE COURT: Thatis a matter of record.
A Tha reason this &ase is continulng, as I
Et ’&,éfﬁ]:aqg It then, is your third request for rehef. And
.. ? qﬂésﬂs that the towri is preempted by federal
-.Iarr{' fhlE..lS what you are seeking -- from interfering
i ﬁ'n,e construction and operation of the Brookhaven Rait
hiow n Green Mountaln' the Second Circuit told
’l.!as'the agency authorized by Congress to administer
B q_atlan act, the STB is uniquely quafified to
ne fnhether state law should be preempted by the -

El

- 'l.'_

: And the Green Mountaln case goes on to say that
- nob\glfhs;tggding the termination act's preemptlon

N ttate and local authonties retain police D
-?Eo. enfaroe regulatcons, and they define the types
'r.s*that they ark entitled to do. '

“ :i’sut you are asklng thls court to givayoua .

N -

1 .
§_§c;r1 its face,

this court and’ askde‘r‘f:haé‘ i
thbse dicinistanices ok

V. MS emr.oﬁ
there, sir, 18, the tgﬁn- ha
hcfets. Thev hai'e. oég
0

s

1
‘2
3
4
5
N
7
8._

L}
19 we are dealmg Wi e

1 They have'-mad
15 w:l! be no funhertl,gk

13 thé proceedlnds Ee

14 A

15 ':h‘ 2%, By

16 belreve I sald on e

17 deelskm In th'is cas Y it
18 *

19

20 Don t spend a{Ig t;l
21. AN -MS, B
‘thei lssue thaE: ve
mﬂqt.'cred ‘.:he

23
24

"MS SIBLOW: Your Hono., perhaps if I can _
Pags 120 %0

.r i‘ " 'r,'l-
s ™0
'\‘.‘.'.‘.'JSI "
2w
.nﬁ‘ﬁ.’l‘—ﬂ.g-'-"

a

25 and lssue tfckets th
123 of 251

B



‘ﬁetauket ; you ara talking about?.
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A =nas contmued to do that Th re ara other mechanisms that

2; :t hag qt fts abifity to -
3, ., | THECOURT: This is the stte over m East

o~ ol

bl '};* MS. BIBLOW: Yes. That is ore of the sttes.

L

é ¢ 1" \THE COURT They ara not even a party
LT ‘i:_ - 2" S, BIBLOV/ Excuse me?
8.' * ; THE CCURT'- They are not even a party. It .
9 does'n e.ven fall within the cétegory of vour request for
10" kel ' .
10, L '; ; MS. BIBLOW: I understand that, your Honor. But
“12. 'you alre also telling us you have to look at the whole
<13 t'otahty of what this town 's doing.
14 - : If you lgox at the documents that
i5-, Mr..q:thbc—tson put into the record Bxhibits A and C, = '
16 . whncq were ralating to'the Sms Road site,'we saw the big
17 -Us, R?ll sugn
8 AR 1 And If you look at exh:blt Ithink it rs C.
- 19 whlcl'{ was Lhe c:ornplamt form for Empirc, what you sce {s
2'0 g |s~ whole serles of entlt:es thot are listed thore,
21 sﬁm of wh:cn have nothhng to do with my chient. Some of
22 l:hemWI tﬁev happento be In that area

Al

23 ¢ L. ” *The only entity that was issued a ticket was

~ ey ~
- =24 Emplre.. Empire had nothing with noises They had nothing

\I i Py

"G s do with the complants, if you look at that extubit, “

-

12

16
17

21
22

24

10, operatmg and gohsfr’d
11 wﬁat the mtent oﬁthat tf)’a‘?ae,

13 tdiets, whether they ,gomt Wi .gggﬁ\;{ﬁ;gdﬁ;ay
14 that the towri has pms wt: u

18 That the town is preéﬁ\b

19 with the constmctton andgdm?"a i’g‘i_‘g- j 0

20 Yerminal. _. 5 o ‘3 o F R A
i . " "'\_ %&:ﬁi\i et

23 that

*

25 I'E|:Ief? ’ :"'\‘. _J.',‘ j_‘-,_“ﬁf_é'{-i: 7

re,pect to thls i '_ ¥y
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! T \‘ _.6'&. ¥ah Tam

ctmg
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Are'you nwdlfflfr;% YOur x%#@mr OhE:
Ms. BIBLOW: I Sqry ELd iy Nioterstan
S L e
» .i_',‘ Y Tie- SR
THE COURT:-Afe Yoirs
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'S0 it raises an 1ssue on what it 1s the purpose -
esé tickets.

i THE COURT: They are not a party before the
COUI,'b They are not included 1n'your request for relief. .
Your {equcst for refief refers to tickets that were issued
.on qftiql‘?‘e‘t: Thus Eicket was issued on September 26th.
It 15 thén a separate entity !t 18 not a plaintff here.

<L ;: MS BIBLOW: 1 understand that. But we are

Ik -ahout the tickets far the six entities that are in

?f' it you, the six plaintifis that arc in front of

TN

'{ And you have asked me about the third prong, and

h1nd prong is very important to our client. And you

_n’ _{-elphrase it any way you, the judge, wants If you

08 to — .

, THE COURT. I'm not going to rephrase any .

l; {fou have for rehef..

. v £MS BIBLOW: Well, I'm trying to say that the
1frterp;etatmn that we intend by that provision was we

'i'dldn't want the town to contlpue to issue anything that

‘,V_tb'u{ﬂt p‘reempted by the STB. In add:tion to appearance
_tu:keti & ,t v e
. |}'m& COURT" [ ‘think I probably sboke too soon -

You :Jatter cover your remarks, that entire 1ssue. -
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L.oMS -BIBLO'N: 1To e
-2 are.

4 the extent that 1 m_sawng:iﬁat We
5 to be anyt’hlng that lsspréempt
6 actw:tles are golng.to‘;q_ |:y,|t

7 and operation of that ratl :

9 pafticipating In thc p
10 SiB, but anythmg tha,t“would
11" authontv with respect to‘thl i i.f.?' &- ‘.,,E',z
12 preempted and they»sMﬁlErbé?a ndihisicoln __3{&, I“ -'tel!*!._

14 themse(ves That Wi
15 %

H
.
1
v
]

17 bel;eve I Coveriad-ail oﬁt# -..fté
18 Second Circutt, gt to‘ﬁigﬁ yil:) “‘m

One last ’con‘;méhﬁ? e

20 that have béen subjﬁxo’-ﬁﬁese ﬁa* : 2
21 AdJo, and Pratt a;e,' oSt N P
22, bef’ore thém. -‘Thl§ W ‘:'-Lfa G ;-:"?;?"‘%%f*
conlsteuction” '\!! It !s'-?- Rg B _g-':: '&,,ﬁ‘:{%
v So c‘ea"y,f\f%respg 3 "\:’5 :“ _._‘f}

L3 tram, soes rave™ 70 s_ e o £ 1.:.;:';:;;
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"1 “"lrcut__!: “Their remady is bere, your Honor. A I f . And ..lr‘-aga E Tfﬂ';ugu
"2 L Win respect to the question you l’BlSE about o - T trie source of the p ,ﬁ;
. 3: qsn‘t{he correct pface to hardle these tickets in the 3 U Rall is not n fronr?t *e’én §
,local 'D stn"t Court Theansweriothatisno,itis ... .| 4 isbued trckets et "‘; "-‘*:“
V- not: “ - 5 ! " So, that Is @ prQbIern
6' "*~ Fwstof all, tnat is a court of very bmited 6 'that defense, becausg;l(t-ss
'7 Jurrsglctlon Generally, thcy have’ very himited equsty -7 carrler doingd the operatf&q-*
‘8 'paweer, your Honor 8 ofithe rail facmty (hat*b ~‘"
9 :; "} . THE COURT: That s part of the Unified Court 9 dftheSTB and bngs ugrl,g‘to'
10.- Syst m of* the State of New York, I1s t not? 410 they aré nnt mn rro',h'tvof%g%
APTORNES i M5, BIBLOW Yes, ttis. 1T Lwould ':ks oAk e’- X AN
12757 - ..-.-THE COURT: Arc you suggesting that they don't |12 n.spect to the. Ilkel h Pty o
"13. Eb have the.‘authonty to rule on constitutionat Issues?, * |13 inlthe i'ocal dl‘;trn:i:.“l _-i‘t : ' ,-: "1‘5:3', 2 ;j
14»-\—‘ . 1 & /MS. BIBLOW. - They don't have the equitable 14, fdont belfdyd'l -PT'I'Te j i 1 diStTic) IS %3%‘5;.‘ 1‘3
15 powelrs, your Honor, that we ae seeking here  That 1s one 15 aqshty to issue a le'?‘n" _ fresty _g;;"é":_—'.;;", N
- 16 pomtl 16 thi fown fhom tssum’é’ néy ltl cet (35 ; %\ 3
S 17 ¥ = - '!HF COURT" You are charged with criminal acts 17 3
18" and s}ou had asserted a defense based on the cnrunal law | 18 thev have that authgx"rut\iyﬂ%ms 0 _"_.Tj 0
X 19'; pres mably and you would chalienge junsdiction. 19 i Ao the iwo' b* : C ‘. ;
20 i _, o Thoq? aren't 1ssues that can be faised in the 20 rclief your P;onnr, I wﬁdlﬂlﬂk ‘
21 -»dlstnct cgurt’ Are you saymg that? 31 hkehhoud of SucceSs “'? g g
Ty }, 1S. BIBLOW: I'm not suggesting that, your 22 !rrbparablc harm. .E *‘ L -;4- Tk ~f
-~ 23 5 i:!onog. What I'm stiggesting is, with respect ta the 23 thh nespect ,gg_ éft Q
. %4 T ;:ultgb!e remedy that we are seeking in this lawsut, 24 cIear In our View thgt.}nre‘.‘age b ror ‘
‘ nclucﬁngrdcc[aratory judgments, there is more at stake 25 appl:catmn r.hat Involvestbﬁﬁﬁ? HOTE0Ha
i 129 i '-jf»‘;: 5!_.1-;;; :c,;;;".
1, .heré& than just these tickets. ' A | fax!:hl:y, asa spur Bere 8 no"g': "*7 it
2 :—,, et . THE COURT You rmsungderstood my queston, 2 actwrty mn front oi‘ i’he S,‘E___yree 2
-3 N My question, which I directed yesterday 3 to ,enforce the ohds nf'l‘éspg;;an j
4 }_ﬂ:grdoon was, tell me'why these issues couldn't bé 4 that were issuetf m hig :ﬁar.- S
"5 addressed s part of the defense to the muisdemeanor trial. | 5 : If you IooE' SE' the tick am
& ': -1 MS BIBLOW: Your Honor, we ceftainly could 8 {ssues that were la'js?&'?:j
v‘f« -ralse “hcse as defenses. The issue IS, those tickets are | 7 plan, ceruﬁcates “of oc'g ‘P“I:—
B pree pted under faderat law, 1t s a federat question 3 plannlng bnard Tifs%ﬁ 4
Qlif)-_\b_nd g shouldn t have to mcur the cost, the Pxpense, the 9 Green Mountaui gnfﬁh 1,"&5; 12 E;_
o y féar of cnm nat convictions in a district t ourt wno may 10 Iuchl control" AP -f""' :;- RS '1 : g" 5t
1. oF man nq_t understand claim or questions, RS : + THE COU -‘F_L "fd : “5%
) : l}nd the town has basically conceded that these | 12 demsmns from the §TB -ﬂ N g% }'"%‘5':‘
ol Ickets are preempted They tiid not put on any witnesses | 13 November 16th on Q e‘{é \(.'6& Y §fo£ﬂn!£';‘~_»‘.___'§.z
@ :who Ealmed that -- . . 14 suderatcon, get ﬁ% v:*t‘ P Lokt ”%{ :
S L A .}., THE COURT: I don't take that as any kind of a 15 s> And didnt tﬁ?’;qpl apnttt ) ﬁ*ﬁijﬁ
-congeglon by the town. You have the sole burden. Go 16 had failed to estabﬁgfl S S L %«?ﬁ’
. ahead1 ' . di 1 s BIBLOqW... B0f ther. Br.as
3. ‘_‘;_MS BIBLOW And I belleve we have handled that |18 sta',r for oof‘structlog;. f '"'1_ ﬁ:@;
!.burd'en. ‘We are n front of the STB. They are certanly, - -} 19 cease and desist oraee. % 3 % xﬁﬁffﬂ:ﬁ{%%:
; urt,_ls better certarnly better equipped to deal 2 . THE CGURT..-h 1 /o) o{rt‘v'ﬁmrr‘: L ;
1='th_gfv.»i:!er-al questions of preemptlsn than a local dlstncr 21 -, MS. BIBLOW.. ’fc 3 'u ;5;'??;9'-5_\;‘{3‘:
Fogrt ik |22- 0 T COURE ﬁ'ha 2ve A e
A } And again, as I'said, tney are ‘.ertalniy not 23 D:dr't thay no j-fs" "‘c. ___ --r- 3 ‘_:_;‘-'j_i‘-‘ "?i'g;‘:
=hg;h{§.m-'ab 2 to handla certain of the equitable clams -+ |24, i MS BIB[,Q "'*"Jt?yvﬂthﬂ}iiﬁ‘ FWI ﬁ:ﬁ;‘:h_g_-:"::;_
Aatwelhave -2-sed ~erz, 125" n2vecora s :he',: ’5'.:._ Zhy 4 thapide Y, SR A ie
nedrs "pee lE - alnizecEn . - ;_e-?..__"{j'_-r--_'_ L St
. ey o B PRt RRe 3 s2E 2

E.‘!n -
o
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‘1 have .aone 5, 10 my view, reinforced our pomt about' 1 I ’7‘1
2 kel:hood a‘ surcaess 2 o
3 :::.‘_ 1" They are sayifg In that decision you are either .. 3 plfong because I‘.ha!:'se'i’fsr _.:"' f
o : 4 o5
) .*-a ralllroad you are e ther a spur, and they even discussed 4 W’hat vie are trxln ﬁcﬁnﬁﬁﬂfiﬁ?i TE
! prlvate I*rac.c But whatever It Is you are, it 15 the STB 5 -a T -‘:
-8 that Pas junisdiction to control that prOJect to approve B that All e are fnt_,endf Tj:'é’ 3: ' Ve Iy
7 lf to' ‘not-2pprove 't, and -- 7 thatown f"om uslng a;nqof_] cemepEntVities<. 2%,
. 8.+ hECOURT wel, this Is the very reason that B separate and “apart o s.:;%ln 9p -;, PR e B thafi i o 5
9 I m, sl:ggesrmg 0 you that your 1ssue with’ regard to your 9 “run afout of the jurIsdIE\:roé‘{a'n the: !
10 ’ third prong 1$ premnature before this court 10 STB. Thatis what'we want“ﬂg _'
2 11 -. 1" Ms eIBLOW: Your Honor, may T have one minute, - 11 that - "oy 3-{';'4;‘,:; - ]
L 12 pleasf:’ I just want to talk to my cllent for ona minute, -~ 12 | THE CouRf: ;T’hiﬁ% Vet j
A3 0 | (There was a pause in the proceed ngs ) 13 court. ) -.,,,,:,;’if‘ b L N
'14 .. | s SIBLOW- Your Honor, with respect to the 1 msS alan'{?r?,’;;WH Ve o e
15 Nove}rber 16th decision of the STB and your commant 15 ifthatss what you aréﬁ‘ewi ‘S)ﬁ rEqUestRHmiSe| ey
16 "aBoul - 18 thpt that b modmg_d“-‘g;g - '_*n R K ik
7. TH': COURT: There 1s a whole section on 17 'HIF COURTS S l‘l§:a.-ltttf |
u 18 Jlkelt 6od of success, . 18 . .. x, ’,-,‘-:'1, o N g g :jf#{ ~§f‘
9. .!, MS. BIBLOW: Righl. But what they did not say 19 MS. BIBLOW"-‘-IF‘I a) :;,'g h
nd 20 . m th 3 declalon, and which Is crucial to this court, is ' ) 20 of success and the irrep: Nd f“ 1‘_,-;.:-7“ “: f:
21 b‘lat t[lcv never sald that US Rail was not a rallroad and 21 lssuance of !:he trcket; th t.a ’—;51111“,1,91 :i:_:fr :_-f:{%
22 not aiccnmmon carrier They clearly 2re. They clearly 22 your Honor.” ©: - 'xf\ ““:-' ﬁ!’ﬁ“d"‘: T..S:‘i.-’igv?:d
' 23. .weére [ They never said they weren't. . 23 ! © The crlmmal p er;'iltl 1‘%?}3:151]]1' WP g‘é
24 ~* . I ThatIs all 1 need to show here, your Honor, 2 mvolve senous pe-\alﬁe. h,at‘can- ,#"i'--";;
. basncally is'that we arga ~  ° . 25 Lhem oo - ,.,,,_rﬁa ,.e_;“ y
‘“| ;. S - T po T >'§"~“’j’=,. e
. 1 % { " THE COURT* What they sald 15 with a huge gap 1 ! Wlth respect to. e gan _,_]
. 2 betwaen Ohro and Long Island this probably wasn'L qoing to 2 that have bcen.;ssueél e'are Floh ,: .}’éﬁ- S oy 5
S 3 “be coTsldered a spur by them - 3 $z 000 and Imprlsonlr%ent’not- 2 g‘:ﬂm }Ligx@ r-fga H- :":;‘__ : 2
4 L. MS. aIBLOW: And thalis a - ' 4" viglation And every day i cons‘l 3 S
5 . THE COURT: 1 realize that 1s not a definitve - .”| 5 .' . THECOURT! “y_vﬁvia' g
T 6 'dulsfon by them, bul it seems to me If you are gomng to 6 town? The DEC has :ssued slm la \ 0l
ST 'argu ejto fhis cou-t that there Is a likebhood of success 7 not? T .,;_Qj'-g-'.f:
. 8- befo l.he STB, that 15 somel'hmg you have to deal with, 8 Y- Ms, BIBLOW"‘What t
.‘_’9“- -7 Y MS BIBLOW: The hkehhood, the reason, the 9 Is, they 1ssued u-= a lelggr". thls-
"10 llkehhpod of success we are talking here 15 In terms of 10 whlch baslcallv sad:to: uq}lf yg s
11 preerr]gtfon, your Iuonor, not i terms of what eventually 11 precmpted and in fro%"of U'le ST {ﬁiﬂ?
-12° the STB allows us to do on that plece of property 12 shown that vou are not p;gemp 4;13‘
13 - "rl +The question bafora this court ls whether the 13 about it : PP LR
14 S'I_'B has gsserted junisdiction over this project, whlch it 14 ‘I . They dld _no!::lss iﬂ“fo il
»15 ‘-has,. hich then results in, under the Interstate Commerce 15 order. Ttwaga volunl:a'iiﬁ{-:fg?"‘
16 Commnss:on Betermmatlon Act, preempling local control 16 1 - THE COUR ﬁ'&; W‘ Hid
17-- - - That has happened - The STB has not sard you 17 F.'OMS] BIBLOW EXeysa
18 don‘thelong m front of us on this project We are nat 18 ! THE COUFﬁ-::.“ %S
) 19 .makin Ea ruling onit. Yout don't befeng . What they have 19 say,mg that the DEO dldn G
. actuaug sard 15, you do belong here |20 “mining without 3 per:m{fl..' Mo
:,‘.":, "{- So the "lkelihood of success In front ofthe STB |21 | MS, BIBLOW‘E '
T22: e dtﬁ'eren'- questior as opposed to the.likehbhood of 22 returnable befere ther GIOnEL
23" Quccess Inthis case’ . T |23 'hear.ng OuF r"ﬁnr.-s;.'- ¥ “
28 - "'H: COURT- Is .t rezlly® I 24 Craiq Elgot Lon 33: ':_:’_'
25 . . 113, 3I3LC Yas 7 rmalava gy, 25 -ar"* e —luaac-ar« -T"ha
211372308 62 54 23 74 53,8 137 -2 125 - 1us =-‘_‘=f~. 27
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LY cifrrﬁwdmcanon There is a ietter from the DEC that says 1

-2 f you'a"e r‘at under the STB preemptlon, Lhe'l yoU have to
3 go“tnrbugh our proceedings, but if you'are, then the DEC

o

-golng to oac< off, pasically Thatis whereweare . ... (-4

nth | the DCC 5

6, i:, l-;E They are not in front of your Honor. 'Me do not 6
w7 “need, and there was no immunence of harm because those 7.
8 tlcke'ﬁs are not returnabie any time. As [ said, they wore 8
9 baslcally a request that my cuents contact the DEC, which | 9
10 thev hld There 1 no hearing scheduled There is no 10
11 - returp date on those tickets And that s the position of 11

12 the "DEC p'resently They have said f we are

preempind, we - {12

13 a re preempted And that .s what they are wa.tlr'q for, ~ 13

2 which we prepared)te

.g,\- -.\
]

. }'h@ resp"é""t ‘?gﬁ

¥
Wie T AZ,
X
y
L
.

3 ]

‘3 tafing aboyt los:ng cusiom’er b2 5;_'1? Gy 4
s SO AL £ ___:.%\,&-.2___9;15.

- M. Prumm, both testaﬂ,el{?ab R T

-'\‘-
ey 2r

Asyou pal_lr;‘hgllf’ma IneRhaviot
pendmg against you rs.c*er 5 h y ;.

A

N
€,
o

.‘
F)

w

u A4,
| oub
o

mav impar the relattdn'gh %i: ‘{Ej—: :*;EE- 5 A B
mav lmpalr the abrlnty to 3 bid 2lis ese ..F:J;}_,,.-_E;‘E
thmgs have t be dués:lo'sed-g: I gﬁi - _ﬁg;?;:f.;:-f';:g
busmess reputatlon“}usb'l: .}g T -"'\'-“5-:—-*:' t';?{
gamg on here. ol ¥ -f"'“' ..ue j h SN "-:'3-'1-‘"_-3&3

.. . And l’alto-tém‘l;j j‘

tickets were lssueddand He'n ma

16 ‘addxtldnal tickets are issued.  *

l'f I _j : Agam when you look at the tickets, the kinds . 17

18- g{ flick

,_g_l;_eemipts" That that statu*e preempts

24 com-r\en:e and .ath the cont-oi of commerce
15 .um.l'.l?‘l
~r I g

. N

?‘ e | And there is a reason ‘or that. They do not
22 want to leave lacal control to lacal discretion because .
23- thev are gomg to ke unduly lr-..er.‘erlnq with interstata

LS, hat were Issued, these are precisely the kinds 13
19 of. lo;al contrd! that the case law clearly says the STB 19

Thats ap 3T3

. thmk the bown :s r-'esp

14 your llo'\or . . 14 lssued to gct 3 feel fo’i% t&.‘: 1._ ! 8 .
15 _ ] Some other penaities that may be impased by 15 Atmvn has expenen_mhd ?';“1 r(..Spe u’HﬁE .5;."-':"{""}.. s :f-‘*‘a.
16 these thkELS, your Honor, with respeck to the Tree 16 We Have Llckets, tha? Wil Eérgi_h Qith ?';;'s‘.i{i,l v
17 . Reservatror‘ standzrd are again violations that are not 17 plantiffs after l.he i,f:;lf ::_Lts etSIon3s ‘MTM 2% ,E;‘s‘
18- Insrgﬂlﬁcant They are wrtten as a per tree. the way we 18 théy have junsdlald'l'l‘ %]\q tbw e
'19 .look at ll:, v oletion, This was several acres of cleanng 19 They were partlclpatmg'lp. al‘.ﬂ
' ?0- l'ﬁat l'ad -bean done And we ‘are talking about fines of 2(_) In addmon,_fo g'e ac, kl-
. 21"‘ $250ior not more than $1,000 and 1mpnsonment foragaina |21 your Honor, jusf to“sh?ﬂva,ep“h v
22 -fpeno of 15 days ’ 22 Lhe town had knowlcd'g
23 ,'__' . l »~ With 1espect to the site plan and the 23 the entities. <In fact'I be e\?é_m I : &3
24 nona[tproval and the lack of a certificate of occupancy, we - 24 onlh question reiponded*tgél: HE! 2@}3;1{ _‘:1&@15-3- et 5555 *;'g}:.f_ "E‘f:-%ﬂ
- ‘ire loakmg at violations that every week 1s viewedasa -~ 125 loolung at the conne(‘yo_d*nt'w Shisp "{Eﬁi}ﬁ:}*‘“ : .,{E#:.
ol . i S = ‘
1| hew wolaﬂbn under the towa cede. Again, we are looking- _ 1 compames % '*'-: ,e}"' 5o s
2 -at vio atlon'.'.- that have fines and lmpnsonment We have 2 i :These tlclcel.%; ~Pf'o lo
+ 3 fmes.of 5500 and imprisonment of not more than 15 days 3 defendants what .ycu seqls’a gp p
4 fon the f|r§r offense 4 recewed iIn August ‘abp no:é:ea
5§ - 1 Fér the 'sec0nd offgnse within a 5-year penod we 5 The bickets are wrllrer'_l‘::% : -'1{5.: 2 3 _‘f—%‘f
6 -are Io blang at fines of $350 not exceeding $1,000 end 6 the actua tomplaint fro l:le Eo in: ?,j_‘..&:
7 -imphgonment fo- 15 days or both, 7 Sebtember 28th And th'gt ‘tTE e o 3‘=’=.'
8 _ i' E:ar a thurd offense within a S5-year perlod, of 8 untll well al'ter the STB | rﬁl d; ' B
19 ’fines ga yp‘ to $750 not excecding $2,000 and a jail term 9 appealance tlckets were St ueq- 441‘1;1
10 ° of 6-r_r;onths. ) . |10 whatss galng on here'f =-,,= 5
1) B ~'_- B *'.'and again under their code cvery one of a 1) . THE COURT"'”IS*E;np |2 ‘;befo
12 conunued violation 1s considered a new violation. So 12 I MS BIBLOW'.;N hEyial Hm_,
13 . these énaltes and jail terms are cumulatlve 13 " thihk’ you caqlook at tl'ns,ln;a;,v iﬁfm, /
14 e Tl,us i the kind of irreparable harm that our 14 THE 6 OURT \_r.Eno ok
15 cllen face tf these hickets are allowed Lo proceed or 15 Inténelattonﬁhtp‘f’becéﬁ :

_'i =-Don'tyuu 3l
réason foralegal egf alcofpora!

f . Ms. BIBLOW?E




CoL . : o I
1. Es's'ued. . - . T part:of this fau.*vsurl:;;{"f_t
2- .5 .¥nen you 'ook at the complant thal was 1ssved, 2 THE CQURT: D
R 7 he' bn~p aint talks about a whole varlety of different 3 Otherwise I'will hear.fro
; . slfi'esun ‘Setauket that are located In the whole area, pone” (. 4 Mé.‘ ‘BIBLQFW;; iﬁ_.;‘t? et ‘
M -of’ivhrch has to do with Empire, nona of ~hich have v do 5 quekly . ¥ ».‘f R REE, -
.. .'wnth my Clents' orincipals . ] : : : v 3
- Z, - i“ - -'n-e only entity that endad up getiing & ticket 7 ' QW /i 5
. 8- .Wlth respect to this compu.mt tnat 1s two months old with 8 three thlngs, and tﬁ;‘i&% : __;
S respe..t t6 a ncise violation was Empire. That is the only 9 trckets that have béen' suege AL G x
L~ ‘10 :,entlﬁ -Mganwhile, when you look--- 10 facity; to get the.'#'\:\"f '}."c'ltsp },ﬁﬂf}@@.{_;(gﬁ :ii :‘;__;:' ;.‘l
1 % '} " THE COURT: That was part of your joint 11 get the town to not;tg'ke‘ ""“ 'E T sa'-E
12 su,b ISSton 12 ther code enforceme'ﬁ' 'ég ot il i
- {3 " :"{: MS BIBLOW. Well, acl:ua!hpr it 1s a Defendant's 137 afoul of the junsdfctton.ahd the ‘ 339‘* Dji .._ df;the iﬁ.’?‘::ﬁg
- 14, Exhlblt I belleve itis Exhiblt € 7 14 prloceedmgs in fronttoft f [oH 1&-“';
. 1’5~ o THE COURT What are ihey supposed to rfo,l ignore 7} 15 -'-.scieklng 4™ ,-j ;,:_-f-'.:h_j' ,;,,ﬁ Ll .‘-_ s. 2 J_%%g
- 16, the.res.den.. complaint becausc of this, Guote, . |16 - In onierto do t‘ha ehaditogcmonsty ‘— £ 1‘; .2:?31"
«17 lnterrelatron.,hlp’ 17 Ilkellhood of success oﬁ t q di E-Har): i "_':l
: -13 ?_;:q ~'. M‘S BIBLOW* I think what they should do, your 18° I'm ot gomq to re ,t‘ﬁ "'“hl*‘ ' g :|
=19- 'Honor 2T didn't mean to mterrupt you IfIdd, 1 19 cleariy the actiwtle hat t o8 _' e
20 ‘?,{’3',"9'79 20 tckets to enforce are‘ble!'a‘%l g 1 (ifi” %@'}i;‘f
~;g_1 L THE COURT- You ddn't. . |21 thess and thiey 36 cleéffy ,p ; L
X ,.-_;2_2.'..'_ ; '." ‘MS BIBLOW: They should ticket the entities 2 . “Thank you‘:;." &‘i W 3 _fg,gj"?:!-
23 ahoul whom they zre complaining, and they did not do that. |23 . THE COUIi'T - Eank’fr "szé‘é
24 = .0 When you look at the complaint and when you look | 24 . M Cuthb‘ert"s'ﬁ'n yvgf ] ) --E%E.\,_E
¥ -at, thi alleg-xtlons m August and in October that are in 25 tal'ce the walt-and-seé‘ a'('tll:ud ,;n‘ﬁ— Wash ﬁ'?’ "bY I\";I‘ES_{?:’:
._éﬁ.\ P 141 . - "*-t:ﬂ:# ek -;43--;.,__';:_?:_‘
' 1, thoselletlels from the neighbor, she 1s not complammg 1 . Biblow with: regard %I.hre\DE ol ,T@{ﬁ«' : _‘_f.j:f:’{u"""g‘ﬁsff;‘l
) '2 abouq activities of the asphalt plant that rmplre runs. 2 - MR. CUTHBER’['SON ~W!th @‘%ﬁi’-ﬁ; "EE'.,% .. "il'l':." ;:
'3- Shc 1S complammg about actlvnrres at adjacent companies 3 Because they actyally do l:'be'%l _" i Fips | §"u.=, -.E i
4 that hjave nothmg Lo do with Emplre Yet, it 15 only . 4 clearly asserted thelg',_j,ur sd:cll *ih . ' T ;’%1’;%.
5 -~ Empjjp ' 5 , are arcumstances, ‘a“rilﬁ t#‘e ST d';ﬁ@j;ﬁm% ; a &Es%%\aa
‘..'& | THECOURT Sodefendil. 6 indicate, that one o'F},he-po 1le fglé oSy )
‘o 7} b MS BIBLOW. We will. But again, this gous to - T is that itis pnvate lme-of.- ,,? “} i
1 - 8:. the thrrd prtmg, your Honor, which Is that thls town Is 8 stato and local ]u[‘tgﬂlcﬁﬂﬁ% ngb pl
9 dolng olher trings with respect to its code enforcemer't 9 . THE COURT +That-| t!'l'.le-,
10 I.h‘atu lmpactmg ouF clients > 110 my: polnt. Why don! Mpu take ”?‘ ,,f,ﬂ
,1] ; -. And that 1s the kind of thing that we are BET regard to a'ly further l.u: e'tn mg She
’ A2 .ookln te avoid, and we believe that we nave demonstrated | 12 will to wait and. see; whe"t er Il- 5
'15 . whyl |s frreparably harming us . 13 pni{ate line, vﬁhethgtﬁl
) 11_1 __"_' ) ‘That 15 the i1ssue with respect to the third 14 rarroad lme. . ] }:.:;:5*5. -
15" prong '!The first iwo prorgs, the vickets 1ssued to five |15 N MR} CUTI"-IBERISQﬂ 'P_“
16_ pfthejsrx.rﬁlmntlffs because they did not serve USRall.  * 116 i - THE COURT %e
' TF:. COURT. The issue on the third prong s 147 reakonable‘posmon_fo'i;'a"t W ?;-;’1
1 B’ hm’ted Eo the Empire situaton? Is that what yau Just 18 ' MR CUTE!BEB 0 hm;
.18 19 retates drrer.tfv to th'e th‘ T0
) ;w "',MS BIBLOW: No, 1t 15 not hmited to them. It 120 talkmg about, s thag:- "ls- A_
1s “the enforcement of their'code 1n a manner that runs ‘21 the STB s go.ng tg fssﬁ‘e 2 "o d
22 -afoul‘ f,the ST8's junsdichon. And that is wnat it 1s
23. they .aré' bret_moted from . '
24» = 1 - Eu if thers are gclng to enforca thaw coda v a 24 t'\at vou speke of béfgre, W
25 mang whr:n S 2n 2buse of D7oCass, BT S TArTeIr 25 G2 Mo.ntain wc
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1 bea roie fer the town to play based on thar Iocahpo.uce

2- p_o.'\.ersA speafically based on the sard min rg that nas

-

3 gone, or at this site
‘ ' 5,',1 \Th: COURT  Presumably, it would be exerc's.ng .
'wbatevnr powers i did bave under Green Mountain and,
‘5 under the ‘structure that Congrass has sst up, wth
7 knowledge of what the STB had done Because what they do
8 i thls case 1s determinative of how far you the town can
9." go eVouId you agreg with me?
- 10 _' [ MR cutHeERTSON: IF this 1s a private line
1 THE COURT: As you argued before the STB, then
. 12 vou qhay‘bé entiled to enforce all your rules and
~13 - regulatlons or your grdnances
‘14 BTl On the other hand, If thHey were found to be a
15" rad carner _seems to me there would be inutations and
.16 ) '-here1 fnight oe federal environmental review, and § thmk
1_7_. Ehar rI what vou argued to the STB.
T118; T . ** MR CUTHBERTSON- Your Honor, beforeths
19 hean g | m.ght have agreed with that statement. I have
) :20 to telI _you, based on Lhe evidence that was presented
=21 yestt[day, 1 don't agree with Lhat because I thinic what
22- _was ﬂ*esen o1, granted the nature of a preimmary
‘. 23 mju‘m;tlan haanng 15 very fast, was a sham |eésce for the

24 prone'liv ;
“And I can explain to you why I believe that s,

-

)

gt RN
S A
! i PR ol O T
1 co.:rt that Jney have (RE: : 2:3 e
2 tney ara :laylng to cgn c‘ls- i r ﬁ[ﬂﬁi} 3.3 t_;’géiﬁ% ;'__::f
3 and that they. havn%.do?*h R jnfuﬂfgm., =5 igﬁ“:ﬂ
4 A that they pré"d:f: Jiye ,'—f}%ﬁ’;ﬂ:
5 mning =graement éd_e_r::‘tjfi;é: u & :z ;::@_; f%fi;; .‘:‘-:}‘.
6 - sdys that US rali s's t:oj_ .Lé" ; i E‘éﬁ'{jﬁ’”}.ﬂ?
7 the propeity and Ehe cun‘trac Aeeosh }hfi};}_f’"_—.‘?ﬂ*
|8 mion * 2 "',;;’ &f;; ':«:fﬁ_’: :;j
9 . And t has B fgnﬂqi F&‘ L: ;}-. e
10" cdn't say exactlv, but"‘cne : BreT. e x
11 going to gel: 15 up to $3 iﬁ:ﬁ'n s o ‘_::f_#::z
12 1 The confrac{toé}&_&!!s%ﬂ o E‘??-_;;.
13 generai contractor vyhod ,Als0, armr VI the A
14 Siis Road entity, thé entuW'thatpw _‘:‘w-@'_'f A
15 Adjo gels the sard mme at-fh TiWES n E“'
6 Theré-ls another pa £
17 aqrcement Thal rs'rﬁe &v e _rgih
18 of the pruperty Is Sii iis. Roa"?} 3Roa
19 sand mining that can'l:gke “pﬁ el
20 udder this comract,.tl]_léi'
21, - Now,thed Whoh
22 court that thcrc ww:;“ tﬁlsul{ p S“i
23 were un5|gn|.d thdl.*were !n}:oi::; G __' X3
23 agmeme-nt ‘e b :”*:' "‘ . e g
25 There 1s ng ref’ql:r_ucpig__a e N P P oy
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‘necial}se, 2nd a sand minmg agreement that doesn t mvolve
ay ﬁ:'ms,truc'.lon by a rail carner.

* 1 Lel me be specfic about that because [ behgve

at th end'of the day that this is a sand miming operation
that seokmg to cludk itsclf urider a fedeml
preevqpt:on

- Thc lease that they prowded your Honor 15 a

. lea ra "28-acre industnal site. The rent for that
’g mdustrual site that Is to be pad 1s $1,000 a
10 vear. That wouldn't even caver the taxes for 2 month an
11- thls perty The taxes are to be pald by the landiord
12 Them n‘t dOESlI t pay any of thé taxes under this lease
13 ™ - o I' '—The lease also says at any time during the lease *
14 US Ra}! can transfer the day-to-day operatnons to another

A B R I I

15" entrtv Tt doesn't soy that it has ta be a raulroad '
16 ¥ e.ntcb; -And here 1t spectfically says that alf US Ra_
17~ cin & at.thls st 15 to provida for the loading and
18 n}cadmg' ~of rail cars as reques=ed by tha landlord or
19 thenr cus"omer

~ The 'ease 15 not for the fee 'nterast in the

‘%groperw Th- lease Is for the ng‘lt-of-way on the

22 groperf.\}':; .

23" . Ncw, even rrora troubling nth s situzbicn &
29. thn excavahen agreerent The g-esdent of US Rail w23
25 . F=-¢ ,es:er-_'?.- 3nd he nggsmatas s aficeatTa g

- ~4 ghaats

- -

' . Jar -ﬂ'\--. tl#
ian t-...r..

that at least mnstruc:tlbn |te"r‘tlIES )

1
‘2 the c')urt righl now ls ] Qﬂam‘lea
3 mmmg agn'ement '_:‘* ‘{;: T
' ' a- ."' k] “l';_
: L Wnatf:; n:c;Ss;{y J1e're‘"! 5 :
prcemp 1on is thont toldons 5T R
qhé o D St %{7 &
6 Therc 1S o e\ndeme ri 3: he ﬂ:{y ]
FEE : Ny e
7 are cnnsmmting a rall faclllty 35 ﬂl?é%’j&?
AL TR T o
8 . Soasl sald‘ yoz‘lr !io%r- = Gt:; 0 1L
8 | ThECOURT D 'Vo!.i';‘gﬁ Fli
at - F ] .'l T ] -
10 de?st arder {*w-xt.l'scnleﬁ'huns "':t %» big
5 I, U cumsErﬁ§q_N hiat
12 I 'IHECOURT xsaigi-.
13 ccaise and des.lsr order.ha 'S0 q;ﬂ
“ 22 Sk Ao
14 !_ MR.-CUTHQEN:SD smLdidot
15 i . THECOURTHS 'g?lr_lg :
T §
1% ' M cumqe’ﬁ i
] EE St
17 dowth stopp_l_r_:g _I:he‘jp;og o
18 THE COURTILEH
19 MR CUTHE!EE.ISQ
20 suspiciors about what -y 25-g0
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22 ..h:s court that this |s'cﬁﬁ
23 =""d' 'm s:.gqca.. g .,mu
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- & X =DUHY MR CUTHBERTSON Perhaps it did
2% | THE COURT: Yes.

s ’j MR CUTHBERTSON. But m order for federel
ern'pt!or to apply, they have to'show.you at least that
fede)ar preamotr..n would be applicable And I don't
be'teUg;’ pased on rthe evidence tney have produced, tnac
-7 med"eral preamption s gong to ba epplicable

s',s,‘: . 3 TE COURT: Isn't that a questien ‘or the STB?
: ‘. { M3 CUTHBERTSON Tney have presented here

8.
- 10 mear), they ere askmg for your relef. They are asking
it - For aﬁ m;urachon your Honor
12 - " - So the question 15 before you  And the question
,13 ls qne of lrkehhood of success’on lhe rhents. And Miss
. 14-, Blbloh sard it, bafore that it goes to whether preemptmn
15*,.)5 gomg to apply. -
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_IN THE UNJTED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
X

SILLS ROAD REALTY, LLC, SUFFOLK &

SOUTHERN RAIL ROAD, LLC and 07-5007AG

U.S. RAIL CORPORATION, .

Petitioners, DECLARATION OF _ LE
JOHN L. TURNER .
IN OPPOSITION TO-
PETITIONERS MOTION
FOR A PRELIMINARY
INJUNCTION ;
V.

SURFACE TRANSPORTATION BOARD;
and THE UNITED STATES OFF AMERICA,

Respondents,
X

John L. Tumner, under penalty of perjury pursuant to 28 U.S.C. §1746, declares as
follows:

1. I am the Director of the Division of Environmental Protection for the Town of
Brookhaven (“Brookhaven”). [ am fully familiar with the facts and circumstances set forth

herein, cxcept those sct forth on information and belicf,

2. I submit this Declaration in Opposition to Petitioners® motion for a preliminary. .
injunction.
3. As the Director of the Division of Environmental Protection, I am responsible for

the environmental revicw of laud use projects that are proposed for Brookhaven Town. In
Brookhaven we have comprehensive rules and regulations that govern environmental review for
facilities such as those proposed for the property in question. In addition, in siting and reguls;tir':g .
such facilities we are required to follow New York State Environmental Quality Review Act
(“SEQRA”) to review the environmenta] impacts of proposad dev: e10pment projects and to

ensure, if such projects are built that adequate envirorinental mitigation measures are

implemented.




4. AfRer reviewing the plans that have been submitted for this site and inspecting the _ ,
property in person, I am of the opinion that if this project were submitted to my divisigﬁ fora
review, that a positive declaration under SEQRA would be required. -

5. The need for a positive declaration stems from, among other things, the fact that
this property is in a deep flow recharge zone and is ecologically part of the Long Island Pine
Barrens and therefore development of the property may cause significant hydrological and
ecological impacts,

6. When a positive declaration is required, an applicant is mandated to prepare an
Environmental Impact Statement (“EIS”) The EIS is required to look at; among other things,
the environmental setting, the resources and features of the property, the impacts of the proposed
development, the strategies that can be implemented to mitigate those impacts, and reasonable

alternatives to the sponsor’s project, one alternative potentially being an assessment of

alternative sites.
7. Overall, the EIS is required to detail the impacts the project would have on the

nalural resourees on site and in the the surrounding environment. Among the impacts that tl}e
FIS would examine are the effects of the proposal on water quality, wildlife, traffic, air
pollution, noise pollution, the removal of soils. In this case, in particular, the removat of sand
between the land surface and the water table which is the uppermost expression of the
groundwater system as reflected by the upper glacial aquifer reduces a filtering capability of ‘the
soil and subsoil regarding water which is recharged into the aquifer .

8. Prior to the preparation of an EIS, a scoping session typically takes placf; with
notice to the public. At that session, public input would be solicited as to the relevant topics that

would be considered in the EIS.
9. The gl?pli:zant would then prepare an EIS, which would include a description.of,

the action, a description of the physical setting, a description of all the environmental resources.




a discussion of the impacts of the project on the environment, as well as strategies fo:r mitigating
these impacts. In the case of this property, due to the nature and scope of the project, many
mitigation straicgies might be considered .

10.  Under SEQRA, as stated above, the EIS must also contain a discussion of '
alternatives to the project, including a “no action alternative™ where the possibility of no
development would teke place. In addition to the no action alternative, the EIS would have to -
examine whether this project could he developed on another property in Brookhavqn where it. .
would have less of an impact upon the cnvironment. ‘

11.  The draft EIS would be submitted to the Brookhaven plaoning staff for their
review to ensure accuracy, adequacy of content and to ensure that all the issues raised in the
public scoping session were addressed If the EIS was deemed to be complete , a public hearing
would be scheduled. At the public hearing intcrested parties would comment upon the EIS and
further revisions to the EIS would likely bo made. When and if the staff and the applicant agreed
that all environmental impacts had been identified and sufficient mitigation measures coilid be;
employed, the SEQRA process would be closed and the Town would adopt 2 final
environmental impact statement and adopt findings related thereto.

12, It should be noted that applicants often submit the most aggressive plan for its
business enterprise, which does not take into account preservation of the natural envirm-:ment.
One of the many positive attributes of the SEQRA process is that it seeks to allow the use of land
but requires that consideration of the environment be taken into account In this case the
applicant has submitted a plan that makes maximum use of the site and involves significant
vegetation removal, grading, and mining to the Property, After the appropriate SEQRA review,
it could be the case that ways are identified to allow the Petitioners to operate whil; reducing or

minimizing environmental impacts through less grading and mining at the site and establishing

greater buffer areas.




13.  Based on my site visit and a review of the plans submitted by the Petitionérs:,. '
there are a number of items [ anticipate would be examined in an EIS. First, I believe the [ayout
of the facility would be closely examined. The assigned staff people would inquire as to

whether there were other aiternative layouts of the site to minimize disturbance to the

enviromnent and thereby create layer buffer areas.

14.  Another issue that would requure close examination is the grading of the prope"zgt‘?
and the mining of materials that takes place in connection therewith. There is a significant
change of grade from the northem portion of the property as you go south to the middle of the
property. Based on the plans it appears that the whole northern portion of the project would be
lowered approximately ten fect, )

15.  During the SEQRA process, the applicant might be required to examine
alternative ways to lay out the site so that less vegetation removal and grading would be
required.

16.  Another issue that would lkely be examined during the SEQRA process is the
impact of the traffic generated by the facilitics’ opcrations. The traffic generation andr

configuration of the site would be reviewed and traffic mitigation measures (e g , reconfiguration

. -

. s

of the site, requirement of road widening and turning lanes) might be required.
17.  [have been advised by counsel that the purpose of the Declaration is to provide :
an overview of the SEQRA. process and to provide illustrations of what types of mitigation
measures might be required. As such I have not touched upon the many other facets of the
project that might require further examination. Suffice it to say that a praject of this siza (28
acres) and intensity (11,000 square feet of rail trade and associated {acilities and equil;ment)

would entail an exhaustive review and assessment of the many environmental impacts and

mitigation measures.

FF




18.  The SEQRA process always occurs before construction. In this way unaccéptable |

environmental impacts that would be identified by the SEQRA process can be avoided before

they occur.
19. Iamadvised by counsel that there is a possibility in this case that the SEQRA -

t

process would be preempted and that the federal environmental standards under NEPA would -

apply.
20.  Upon information and belief the NEPA process is very similar to the SEQRA

process outlined and has been described as follows:

The NEPA process consists of an cvaluation of the eavironmental effects’
of a federal undertaking including its alternatives. ‘There are three levels
of analysis depending on whether or not an undertaking could
significantly affect the environment. These three levels include:
categorical exclusion determination; preparation of an environmental
assessment/finding of no significant impact (EA/FONSI); and preparation

of an environmental impact staternent (EIS).

LR

If the EA determines that the environmental conscquences of a proposed
federal undertaking may be significant, an EIS is prepared. AnEIS isa
more detailed evaluation of the proposed action and alternatives. The
public, other federal agencics and outside parties may provide input into
the preparation of an EIS and then comment on the draft EIS when it is

completed.

If a federal agency anticipates that an undertaking may significantly
impact the environment, or if a project is environmentally controversial, a
federal agency may choose to prepare an EIS without having to first

prepare an EA,

Aftera final EiS is prepai-cd and at the time of its decision, a federal
agency will prepare a public record of its decision addressing how the
findings of the EIS, including consideration of alternatives, were
incorporated into the agency’s decision-making process.

Source: United States Environmental Protection Agency web site,
http //www.epa gov/compliance/basics/nepa. himl#requirement




Presurmebly the samo envirenments! {ssnes would be identified in (he NEPA

21.
process and provision would be mado for simjlar mitigation measures. Brookhaven would

par'ﬁcipam in that process ag an inferested party and olfer the commcnts noted abave, which, as

noted above are illustrative of the issues involved and is by no mears a3 oxhaustive exammaiion

of the envitonmental conestns,
For the reasons set (orth ebuve, Petitioners request for a preliminary injunction

22.
ghould be denied. )
14, '
- _d. * piudb I
Jqha L. Tumor .
Swarn {o hefore me this ’
&2 “day of Novemb i}

Notary PﬁBIyzﬁ
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