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ATTOFMNFYS AT LAW

David H Coburn 1330 Connecticut Avenue NW
202429 8063 Washington. DC 20036-1795
dcoburn®steptoe com Tel 202429 3000
Fax 202 429 3902
243707 4
October 2, 2008
Vis HAND DELIVERY omem'“g'
The Honorable Anne K. Quinlan oCT -2 2008
Acting Secretary of
Surface Transportation Board p ub‘\,l:“m““
395 E Street, SW

Washington, DC 20423

Re:  STB Finance Docket No. 35177, Genesee & Wyoming Inc.—Control Exemption—
The Aliquippa & Ohio River Railroad Co. et al.

Dear Secretary Quinlan:

Enclosed for filing in the above-referenced docket pursuant to 49 CFR § 1013.3 are an
original and 10 copies of three Voting Trust Agreements executed in connection with the
acquisition of control transaction that is the subject of the Petition for Exemption filed in this
proceeding on October 1, 2008. Each agreement provides for an independent trustee to hold
stock, pe.iding Board action in this proceeding, of a group of the railroads sought to acquired that
operaies as a “single system.”

Please date-stamp the attached extra copy of this letter and the Voting Trust Agrecments
and return to my messenger. Please contact me if you have any questions.

Sincerely,

Lo Jppe

David H. Cobum
Attorney for Genesee & Wyoming Inc.

Enclosure
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VOTING TRUST AGREEMENT

and entered into this st day of October. 2008. by and between Genesee & Wyoming Inc.. a
Delaware Corporation (“Settlor™) and Norman Carlson (the “Trustee™), whose address 1s 1351
Whitmore Court. Lake Forest, IL. 60045 This Voung Trust is being cntered into pursuant to the
Guidelines for the Proper Use of Voting Trusts as set forth in 49 CFR Part 1013

WHEREAS. Seittlor 15 a railroad holding company that directly or indircetly controls the
following freight rail common carriers: Buffalo & Pitsburgh Railroad. Inc ("BPRR™. a Class Il
rail carrier operating 1n New York and Pennsylvama. and the following Class [1] rail carriers:
Arkansas. Louisiana & Mississippi Railroad Company, operating in Arkansas and Lousiana:
Chattahoochee Bay Railroad. Inc., operating 1n Georgia and Alabama: Chattahoochee Industnial
Railroad. opcrating 1n Georgia, The Chattooga and Chickamauga Rallway Company, operatng
in Tennessee and Georgia: Columbus and Greenville Ralway Company. operating in
Mississippi. Commonwcatth Railway. Inc.. operating in Virginia: Corpus Chnst Terminal
Railroad. Inc.. operating in Texas: Dansville and Mount Morns Railroad Company. operating in
New York: First Coast Railroad. Inc.. operating in Florida and Georgia, Fordyce & Princeton
Railroad Company. operating in Arhansas: Genesee and Wyoming Railroad Company, operating
in New York: Golden Isles Terminal Railroad. Inc . operating in Georgra, lllinois & Midland
Railroad. ne . operating in [hinois: Lowsiana & Delta Railroad. Inc . operating in Lowsiana;
Luxapalhila Valley Railroad. Inc.. operating in Mississippi and Alabama. Mary land Midland

Rarlway. Inc . operating in Man land. Portland & Western Railroad. Inc . operating in Oregon.,
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Rochester & Southern Radroad. Ine . operaung in New York, Salt Lake City Southern Railroad
Company. operating in Utah. Savannah Port Terminal Railroad Ine . operating in Georgia: South
Bulfslo Railway Company. operating in New York, St, Lawrence & Atlantic Rarlroad Company.
vperauing in Vermont. New Hampshire and Mame: St Lawrence & Atlantic Rmiroad {Quebec).
Inc . operating in Vermont: Talleyrand Termuinal Railroad Company. Ine . operating n Florida.
Fazewell & Peona Railroad. Inc.. operating 1n [llinois; Ulah Railway Company. operating in
Colorado and Utah: Willamette and Pacitic Railroad. Inc . operating in Oregon: and York
Railway Compuny {~York™).! uperating in Pennsy lvania:

WHEREAS. Settlor also controls additional rail carriers together with two of its wholly-
owned subsidianes that are non-camer holding companies. RP Acquisition Company One
{("RPI™)yand RP Acquisiion Company Two {("RP2™) Settlor and RP1 together control Rail
Partners. L P ~ and erght Class [ ral carriers formed as hmited partnerships * Sertlor and RP2
together control Rail Partners. L.P .* KW I Railway. Inc . a Class [ rail carmier corporation. and

- . . . %
live Class I ra1l carmers orgamized as hmited hability companies,

' Settlor al<o has control over Mary land and Pennsy [vania. LLC and Yorkrad. LLC. two non-
vperating Class [l rail carriers that separately hold the rail assets over which York operates

* Rail Partners. L. P. 1s a non-carrier hmuted partnership that holds all non-managing membership
interests or all limited partnership interests (as applicable) in each of the lmited partnership
Class I ral carmers desenibed in footnotes 4 and 6 below  RP1 acquired the entire general
partnership nterest ot Rait Partners. L.P.

" The Iimuted partnership Class 111 rail carniers are. Atlantic & Western Railway. Limited
Partnership. Fast Tennessee Railway. [P . Galveston Ralroad. 1. P . Georgia Central Railway.
. P. Lntle Rock & Western Ratlway. L. P.: Tomahawk Railway. Limited Partnership: Valdosta
Raway. L P . and Walmmngon Fermmal Ralread. fimned Partnership.

* RP2 acquired the entire hmited partnership aterest ot Rail Partners. L.P.
* The Class 1 rasl carners orgamized as limited hability companies are. AN Railway. L.I. C .

The Bay 1 e Railroad. L 1. € . Mendian & Bigbee Railroad. 1. 1. C . Riceboro Southern
Rmlway. 1. L. C: and Western Kentuchy Raifway. | L C
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WIHIEREAS. Ohio Central Raulroad. Ine . Ohio Southern Ratlroad. Inc . and The
Columbus & Ohio River Raul Road Company {collectively. the “Southern Division Railroads™)
operate as a single sy atem by virtue of the tact that the three ranlroads share management: the
three railroads are treated as one division by the current owner: the three railroads are run from
one local office and headguarters which makes all sigmificant management. budgeting. capital
enpenditure. operating. and design decistons. and which manages all maintenance of way/signal
activities: the three railroads interconnect and do not compete with each other: the employees are
cmployed of a single entity. Ohio Central, the locomotiscs of all three raliroads are owned by
one company and operated with a cammon paint scheme. the three railroads share car
department emplovees: the marheting eftorts of the three rallroads are coordinated and directed
from the local headquarters. the three railroads rely on each other. or their common parent. for
financing. equipment purchases. and cross-colluteralization: and the customers of the three
ratlroads call a central location for service.

W HEREAS. Settor will file with the Board a petition for exemption pursuant to 49
U.S.C § 10302 from the requirements of 49 U S.C § 11323 to control the Southern Division
Railruads and seven other Ohio Central Ratlroads:

WHEREAS. Settlor desires to 1sulate the control of the Southern Division Railroads [rom
the Settlor and any company controlled by or aftfihated with Scttlor:

W HEREAS. by virtue of the Fact that the three Southern Dis ision Railroads are operated
as a single sy stem the common stock 1n cach of the rallroads may be given 10 2 common trustee
o exert control over all three of the ralroads:

WEHIEREAS. upon closing of the Transaction all of the shares of each of the Southern

Division Ratlroads will be deposited mto an independent trres ocable voting trust pursuant to the
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Board™s regulations at 49 C LR Part 1013, in order to avoud any allegation or assertion that
Settlor is controlling or has the power to control the Southern Division Railroads prior to receipt
ot the Board’s approval or exemption of the Settlor’s control of the Southern Division Ratlroads,
WIIERFAS. the Trustee is willing to act as voting trustec pursuant to the terms of this
Voting Trust
NOW THEREFORE. in consideration of the premises and mutual undertakings set forth
herein. and other good and valuable consideranion. the receipt and sufficiency of which are
hercby acknowledged. the parties herchy agree as tollows:
1 Settlor hereby irrevocably appoints Norman Carlson as Trustee hereunder. and Norman
Carlson hereby accepts said appointment and agrees to act as Trustee under this Voting

Trust as provided herein

td

This Voung Trust shall be wrevocable by Scitlor and shall terminate only in accordance

with the provisions ot this Agreement.

1od
.

Settlor agrees that upon execution of this Agreement by both partics it will assign.
transfer and deliver all of 1ts nght. title and interest in the issued and outstanding shares
ol capital stock of the Southern Division Railroads to the Trustee. and will direct that any
and all additional shares of the Southern Division Railroads hercafter acquired by Settlor
during the term of this Voung Trust be likewise assigned. transterred and delivered to the
Trustee  All such shares shall be duly endorsed or accompanied by proper instruments
July executed lor transfer thercof to the Trustee. with all applicable transter taxes and
fees having been paid by Settior. in exchange tor Trust Certificates (as described in
Paragraph - hereof). The dehivery of cerificates of such shares may be made at such

other place as may be designated by the lrustee  All shares of the Southern Division
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Ratlroads at any ume deposited with the Trustee hereunder are heremnatier reterred to as
the " Irust Stodh.”

The Trustee shall hold in trust and shall dispaose of, pursuant to the terms and conditions
of this Voung Trust. all Trust Stock which may now or afterwards from tme 10 time he
delivered by or for the account of the Settlor  In exchange for the Trust Stock. the
T'rustee shall cause to be issued and delivered to the Settlor votung trust certificates

(" I'rust Centificates™) substanually in the form attached hereto as Exhibit A. wath the
blanks theren appropnately filled

I'he Trust Certificates 1ssued by the Trustee may be transferred on the books of the
I'rustee by the registered holder or holders ol the Trust Certificates (cach. a “Holder.”
together. the “Holders™) upon the surrender thereof, properly endorsed by the Holder. 1n
person or by an authorized attorney of the ilolder. according to rules from time 10 ume
established for that purpose by the Trustee. Nitle to the Trust Certificates, when
enddorsed. shall, to the extent permitted by law. be transterable with the same etlect as in
the case of negotiable instruments. Delivery of the Trust Centificates. endorsed in blank
by a Hulder. shall vest title to and all nghts under the Trust Certificates in the transferee
thereof to the same extent and [or all purposes as would delivery under like
circumstances of negotiable instruments payable to bearer: provided. howeser. that the

1 rustee may treat the Holder ol record. or. when presented endorsed 1n blank. the bearers.
as the owners for all purposes whatsocver. and shaill not be atfected by any notice to the
contrary. provided further. however, that the Trustee shall not be required 1o deliver any
[rust Stoeh without the surrender and cancellation of the corresponding Trust

Ceruficatets) Except to the extent provided vtherwise in Paragraph 12 hereof. every
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iransicree of o Trustee Certiticate shall. upon the receipt ot such properly endorsed Trust
Certilicate. hecome a panty to this Voting Frust as though an onginal party. and shall
assume all attendant rights and obhgations under this Voung Trust  In connection with,
and as a condition of making or permitting any transfer or delisery of any Trust Stock or
Trust Certificate under any provision of this Voung Trust. the T'rustee may require the
payment of a sum sullicient to pay or reimburse the Trustee for any stamp tax or other
governmental charge 1n connection with the transaction.

['rom the date first written above. and unul such time as this Voung T'rust shall terminate
in accordance with the provisions in the Agreement. the Trustee. subject to the limitations
contained in the Agreement, shall have the full nght to vote and to execute consents with
respect to the Trust Stock. and shall be duly bound to exercise such voting nights. cither
in person or by proxy. at all mectings of the shareholders ot the Southern Division
Railroads for any purpose. and shall possess in respect of any and all the Trust Stock. and
shall be enutled 10 excroise. all the powers of ahsoiute owners of the Trust Stock and all
nghts of every nature 1a respect of such Trust Stock. including the night o vote and to
exeeute consents for very purpose and to recenve distributions thereon. unless otherwise
directed by a court of competent junisdiction. The Trustee shall not exercise the voting
powers of the Trust in any way 50 as to cause any dependence or intercorporate
relationship between Settlor or companies controlled by or atfiliated with Settlor (not
including the Southern Division Raslroadst. on the one hand. and the Southern Division
Railroads or companies controlled by or aftiliated with the Southern Division Railroads.
on the other hand. other than such deahngs as permitted pursuant to Paragraph 7 hereof

{The term ~aftihate™ or ~affiliates™ wherever used in this Voting [rust shall have the
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meanig spectlied m 49 U S C.§ 11323 (en. The rustee may not vote the Trust Stock
lor any transaction that would result in a viotation of 49 U S C § 11323, provided.
however. that the rustee may. with the consent of the Holder(s) representing ot least
two-thirds of the shares of the Southern Division Ratlroads at the time held pursuant to
this Voting Trust. vole with respect 10 the following
() the sale, lease or eschange of all or substanually all of the property and assets of
the Southern Division Railroads to any company other than a company controiled
by or affiliated with Settlor. or dissolution of the Southern Division Railroads.
thy  the consuelidation or merger of the Southern Division Railroads with or into any
company othuer than a company controlled by or altiliated with Settlor
In the case of any such sale. lease. exchange. consolidation. merger or dissolution so
made with the consent of the Holder(s) representing at least two-thirds of the shares of
the Southern Division Railroads at the tme held in trust. the Trustee shall have the power
to well. exchange. surrender or otherwise dispose of all or any part of the ownership
interest of the Southern Division Railroads at the time held 1n trust. pursuant to the (crms
ut orn erder to carrs into elfect such saie. lease. exchange. consolidation. merger or
dissolution. Subject to the provisions. and until termination. of this Voting Trust. the
Trustee may vote or consent. Or 1ssue proxies te yote or consent at sharcholders™ meetings
of the Southern Division Railroads and otherwise. as the Trustee shall determine in hus
uncontrolled diseretion, and no voting or other night or power with respect to the Trust
Stock and other secunties held in trust shall pass to any Holder or to others by or under
the Trust Certilicates. or by or under this Voting [rust. or by or under any other

Jgreement



7 Netther the rustee. nor the director. otficer. or sharcholder of any company controlled
by or alfihated with the [ rustce. may serve as an ofticer or member of the board of directors of
Settlor or any company controlled by or aftiliated with Settlor. or have any direct or indirect
business arrangements or dealings, linancial or otherwise. with Scttlor or any company
controlled by ar affiliated with Settlor (other than this Voting I'rust), that could be construed as
creating an indicium of control by Settlor over the frustee The investment by the Trustee in
voting securities of Settlor or its affiliates not 1n excess of five percent of ther outstanding voting
securities shall not be considered a proscribed business arrangement or dealing. provided that
such investment does not permit Trustee to control or direct the affairs of Settlor or its affiliates.
The Trustec has the responsibility to manage the Southern Division Railroads through casting his
votes for the Southern Division Railroads” Board of Directors and to exercise the voting nghts
and ¢xecute consents as provided in Paragraph 6 hereof. The Trustee’s duties are therefore not
merely custodial in nature. Nothing in this Voting Trust shall restrict the ability of any company
controlled by or affiliated with Settlor to enter into or continue commercial dealings with the
Southern Division Railroads in the ordinary course of business, based on arm’s-length
bargaiming, during the term of this Voting Trust. including without hmitation the following:
(a) The provision of rail service over the Southern Division Railroads” rail lines by
any company controlled by or atfiliated with the Settlor,
(b)  The leasing by the Southern Division Railroads of rolling stock or other
equipment or asscts or services from any company controlled by or affiliated with
Settlor. and
(¢)  The provision by the Southern Division Railroads of such documents and

intformation as Settlor may reasonably request in connection with presenting us
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position regardimg control of the Southern Division Ratdroads to the Board or a
court of competent jurisdiction

In voung or giving directions for voung the [rust Stock. the Trustee will exercise his best
Judgment to elect suitable directors in the best interest of the alfairs of the Southern
Division Railroads. The Trustee. however. assumes no responsibility with respect 1o acts
or omuissions of the directors of the Southern Division Railroads (other than the yross
negligence or willful misconduct of the Trustee himself).

[ he Trustee <hall be entitled to recenve reasonable and customany compensation for all
services rendered by Trustee under the terms of this Agreement and shall be entitled to
mdemnity trom Settlor against any and all expenses. cliums and hahilities incurred 1in
connection with or with respect to the performance of Trustee's duties under this Voling
[rust: provided. that the indemnification of the Trustee by the Settlor shall not extend to
evpenses. claims or habilities resufung from or in connection with the willful misconduet
ur gross negligence of the Trustee  The Trustee shall submut to Settlor quarterly invoices
for sernvices with appropriate documentation. and Settlor shall pay such statements within
thirty (30) days atter receipt thereot,

I'rom and alier the deposit of the Trust Stoch with Trustee. and until the termination of
this Votmg Trust pursuant to the terms hereof. a Holder shall be entitled to receive. from
time to time. payment of any cash distnbutions collected by the Trustee upon the
ownership interests in the Southern Division Railroads represeated by the [rust
Certificates. Immediately following receipt of any such cash distribution, the Trustee
shall pay the same over to or as Jdirected by the transteree or Holder thereunder as then

known to the Trustee.



In the event that any distribution other than cash s recenved by the Trustee. such
distribution shalt be held by the Trustee in accordance with the terms of this Voung Trust
as though it s Trust Stock that was mitially depuosited with the 1rustee by Settlor under
this Voting I'rust. With respect w such distribution. the [ rusice shall 1ssue new or
addimional Trust Certificates. or any applicable equivalent thereto. to the Holders entitled
to receive any such distoibution.

(a) I'his Voting [rust 15 aceepted by [rustee subject 10 the rights hereby reserved 1o
the Holder(s) at any time to sell or make any other disposition. in whole or 1n part.
of its Trust Stack. whether or not an event described 1in subparagraph (b) below
has occurred  The Trusice wall at any time upon receipt of wnitten instructions
from a Holder. designating the person or entity to whom the Holder has sold or
otherwise disposed of the whole or any part of such Holder's Trust Stock. and
certifuing in wniting that such person or entity is not a shareholder. officer or
director of Settlor. or a company controlled by or affihated with Sceulor. ora
sharcholder. officer or director of a company controlled by or affiliated with
Settlor (upen which winitten certification the Trustee shall he entitled to rely ).
rmmediately transfer to such person or entity therein named all of the Trustee’s
right. title and interest in such amount of the Trust Stoch as may be set forth in
such instructions and shall cooperate with such person or entity in having such
rust Stock reissued in the name of such person or entity. [ such instructions
result 1n the transier of all of the Trust Stock subject to this Voting Trust as of the
date of such mstructions. then upon transter of the Trustee™s right. ttle and

interest therein. and in the event of a sale thereof. upon delivery of the proceeds of

10



(h)

such sale. this Voung Frust <shall eease and come to an end 11 such instructions
relate o vnly a part ot the Frust Stock. then this Votng Trust shall cease as wo
such part upon such transfer. and the receipt ot proceeds 1n the event of sale, but
shall remain in full foree and cffect as 10 the remainder of the Trust Stock  In the
event of a sale of Trust Stock by a Holder. the net proceeds of such sale shall be
made payvable to the Trustee and upon receipt thercof the Trustee shall promptly
pay or cause to be paid such net proceeds to that Holder 1t 1s the intention of thus
subparagraph that no violations of 49 U S C. § 11323 wiil result from a
termuination ot this Vouny Trust.

In the event that (1) Tatle 49 of the United States Code or other controlling law 1s
amended to allow Settlor to acquire control of the Southern Division Raitroads
without obtaiming Board or other governmental approval or exemption. (11) the
Board by tinal order approyes or exempts the control of the Southern Division
Raulreads by Settlor. or (1) Settlor 15 entitled under the regulations of the Board
o lile a verified notice of exemption to control the Southern Division Railroads
and that notice becomes effective without the need for a Voting Trust. then
immediately upon the dehivery of a copy of such order of the Board or exemption
with respect thereto. or an opinon of independent counse! selected by the Trustee
that no order of the Board or uther governmental authority or exemption is
required. the [ rustee shall either vote the Trust Stock as directed in wnting by the
Holder(s). or transfer to the Holder(s) or transter upon the order of the Holder(s)
a5 then known to the I'rustee. Trustee's night. title and interest in and to all of the

I'rust Stoek or such part as may then be held by Trustee (as provided in
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subparagraph (a) hereof). and upon such transfer this Voung Trust shall cease and
come to an end.

In the event that (1) the Board or a court of competent jurisdiction demies Setilor
Juthonty to control the Southern Division Railroads and that order becomes final
after judicial review or farlure to appeal. (1) the Board or a court of competent
Junsdiction orders the Trustee to divest himselt of the Trust Stock. and that order
becomes final after judicial review or failure to appeal. or (iii) the Holder(s)
determine in light ol any other final order that the Trust Stock should be sold. the
Trustee shall use best efforts to dispose of the Trust Stock under the terms of the
Board or court order and in accordance with any instructions of Holder(s) not
inconsistent with the requirement of the terms of any Board or court order  To the
extent that registration 1s required under the Secunties Act of 1933 or any other
apphcable securities laws in respect of any distribution of Trust Stoch as
contemplated 1n the Agreement. the Holder(s) shall reimburse the Trustee for any
expenses incurred by Trustce  The proceeds of the sale shall be distributed. on a
pro rata basis. to or upon the order of the Holder(s) hereunder as then known o
the Frusiec. The Trustee may. n his rcasonable discretion. require the surrender
te Trustee of the Trust Certificates hereunder hefore paying to the Holder such
llolder’s share of the proceeds.

Unless sooner terminated pursuant to any other provision hercin contained. this
Voting Trust shall terminate one (1) year after the day and vear {irst written
Jbove. so long as no violation of 49 US C § 11323 will result from such

termination. and provided that this Voting Trust may be extended by mutual
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(e}

dereement of the parties hereto pursuant to appheable state law. untl such tme as
the ICC Termunation Act of 1993 and the regulations promulgated thereunder by
the Board as presently in efiect shall no longer require that the 1 rust Stock be
held in avoung trust - All Trust Stock and any other property held by the Trustee
hereunder upon such termination shall be distributed to or upon the order of the
Halder(s) hereunder as then known to the Trustee. Fhe rustee may, n his
reasonable discretion. require surrender to the Trustee of the Trust Certiticates
hercunder before the release or transfer of the Trust Stock evidenced thereby.,
L'pon termination of this Voung Trust. the Holder{s)™ respective rights. utles and
interests tn and to the Trust Stock then held by the Trustee shall be transferred to
such Holder(s) in accordance with the terms and conditions of this Voting Trust
and upon such transfer. this Voting Trust shall cease and come to an end

Fhe Trustee shall promptly intorm the Board of any transter or disposition of the

Trust Stock pursuant to this Paragraph 12

The [rustee shall not. by reason of this Voting Trust. or by the exercise of any powers or

duties pursuant to this Voting Trust. incur any responsibility as shareholder. manager.

trustce or otherwise by reason of any error of judgment. or mistake of law or fact. or of

amy omussion of any agent or attorney. or of any misconstruction of this Voting Trust. or

tor any action of any sort taken or omitted or behieved by the [rustee to be i accordance

with the terms of this Voting 1rust or otherwise, except for the indiyidual willful

misconduct or gross neghgence of the Trustee. T'he Trustee shall not be responsible for

ihe suiticiency or aceuracy of the form. evecution. validity or genuineness of the Trust

Stoch or ot any ¢endorsement thercot, or for any lack of endorsement thercof. or tor amy



deseriptron therem. nor shall the Frustee be respansible or lable in any respect on
account of the identity. authority or nights of the peisons executing or dehvenng or
purporting to execute or Jeliver any such Trust Stock or endorsement of the Trust Stoch.
except for the execution and delivery of this Votmng Trust by the Trustee  Scttlor agrees
that 1t will at all umes protect. indemnity and save harmless the Trustee from any loss,
cost. or expense of any hind or character whatsoever in connection with this Voting Trust
except those. it aav. arising from or in connection with the gross negligence or willful
misconduct of the Trustee. and. except for such costs and expenses arising from or in
connection with the gross negligence or willful misconduct of the Trustee. (1) Settlor will
at all tmes undertahe. assume full responsibility for. and pay all costs and expenses of
any suit or litigation of any character. with respect to the Trust Stock or this Voting Trust.
and (n) i the Trustee shall be made a party thereto. Settlor will pay all costs and
expenses. tncluding reasonable attomey s’ fees. to which the Trustee may be subject by
reason thereof. [he Trustee may consult with counsel. and the opinion of such counsel
shall constitute full and complete authonzation and protection in respect of any action
tahen or vmitted or suttered by the Trustee hereunder in good faith and i accordance
with such opimon. Notwithstanding any prosision herein to the contrary . and without
limiung the foregomg. Settlor shall indemnity and save harmless Trustee from and
against any and all labihity, losses and expenses (including without imutation reasonable
attorneys” fees) ansing out of or i conncction with claims asserted against the Southern
Diviston Ratlroads or Settlor, or related o the ownership or eperation of the Southern
Division Railroads™ properties, under the Comprehensive Enyvironmental Response.

Compensation and Liability Act {42 U S.C § 9601 of seq ). the Hazardous Matenals
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Fransportation Act (49 U 8 C § 3103 ¢ wyg ). the Resource Consers ation and Recoven
Act 42 U S C. § 6901 ef weg ). the lederal Water Pollution Control Act {33 USC §
1251 ¢r seg ) the Clean Air Aet (42 U S C. § 7401 ¢r wy ). and the Tovic Substances
Control Act (153 U S C. § 2601 e sey ). cach as may be amended from tune to time. and
analogous state or local laws (and regulations and vrders 1ssued thercunder). provided.
that this indemnity shall not apply to the extent that such hability, loss or expense anises
out of or in connection with the gross neghgence or willful misconduct of the Trustee.

I he Trustee may at any ume or from tine to time appoint an agent or agenits and may
Jelegate to such agent or agents the performance of any administrative duty of the
[rustee. The Trustee may at any time remose any agent so appointed by the Trustee and
appoint 2 new agent to carry out the purposes herein.

The Trustec may at any time resign by delivering to Settlor I'rustee’s resignation n
wnting. such resignation to take ctfect the carhier of thirty (30) day s atter the date that
such notice 15 sent. or the date of the appointment of a successor trustee. | he Trustee
shall cease to act as Trustee hereunder cffective upon the appointment of a successor
trustee as heremnalter provided. Upon receiving notice of resignation. Settlor shall within
fifteen (13) days appoint a successor trustee. who shall sausfy the requirements of
Paragraph 7 hereof [ no successor trustee shall have been appomnted and shall have
aceepted the appointment within twenty (20) day s after such notice of resignation. the
resignmng rustee may petition any federal court for the appointment of a successor
trustee consistent with the terms and conditions of this Agreement. In the eventof'a

I rustee’s death or his inability to perform his duties under this Agreement. the Settlor

shall. withmn fifteen (15} days after such death or inabihty to perform. appuint a successor

—
th
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trustee who shall sml.ul'_\: the requirements of Paragraph 7 hereoi” Upon written
Jssumption by the successor lru;lt-c ol the ['rustee’s powers and duties hereunder. Settlor
shail be notified of such assumpuion. whercupon the Trustee shall be discharged of his
powers and duties hereunder and the successor trustee shall become vested therewith In
the event of any matenal vielation of the terms and conditions of this Voting F'rust by the
Irustee. the Irustee shall become disqualified from acting as Trustee hereunder as soon
as a suecessor trustee hercunder shall have heen sclected in the manner provided by this
paragraph.

Cxcept as provided i this Agreement. the I'rustee herein appointed. or any successor
trustee. shall not. in the Trustee’s individual capacity or otherwise. buy. sell or deal in the
shares of the Southern Division Railroads. or the shares or membership or partnership
interests. as applicable. of any company affiliated with or controlled by Settlor.

I'he TI'rustee accepts the powers and duties under this Voting Trust subject to all the
terms. conditions and resen ations contained in this Agreement and agrees to excrcise the
powers and perform the duties of Trustee as sct forth in this Agreement: provided.
howeser. that nothing contained herein shall be construed to prevent the Trustee from
resigning as Trustee pursuant to paragraph 15 hercof

All notices. demands. requests or other cammunications that may be or are required Lo be
given. sened or ~ent to the Trustee or Settlor pursuant to this Voting Trust shall be in
writing and shall be deemed to have been properly given or sent by maziling by registered
or certified mail. return receipt required. or by a national overnight delivery senvice.

appropnately addressed to the Trustee or Settlor. as applicable. as follows:

16
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I 1o the Trustee,

Norman Carlson

1351 W hitmore Court

Lake Forest. [1. 60045

If to Settlor

Cienesee & W>yoming Ine

66 I ield Point Road

Greenwich. CT 06830

Aun: Mark Hastings

With copies to:

David I1. Coburn

STEPTOE & JOIINSON LLP

1330 Connecticut Ave

Washington, DC 20036
l-ach notice. demand. request or communication which shall be mailed by registered or
certified mail. or sent by national overmight delivery senvice. in the manner aforesad
shall be deemed sufficiently given. senved or sent for all purposes at the time such notice.
demand. request or communication shall be either received by the addressee or refused by
the addressce upon presentation  Upon Trustee's receipt of a notice to a Holder other
than Secttlor. ot in the event the Trustee 1s required to send notice 1o a Holder other than
Scttlor. the Trustee shall formard or send such notice to the Holder of record at the last
known address of such Holder histed on the books maintained by the Trustee.
Copies of this Voting Trust shall be on file in the office of the Trustee and shall be open
to any oflicer of Settlor or any other Holder daily during normal business hours.

In order to permut Trustee to perform the duties and obhigations of this Voung Trust.

Settlor shall provide Frustce with all corporate records and Board orders concerning the

17
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Trust SMock ol the Southern Division Railroads prompils upon Settlor™s receipt or
creation of such ducuments.

I atany time. the [rustee s of the opuuon that any tax or governmental charge 1s
payable in request to any Trust Stock held by the Trustee or 1in respect of any
distnbutions or other nights ansing from the subject matter of this Voting Trust. the
l'custee may. but shall not be required to. pay such tax or governmental charge, ‘The
[rustee shall have a first lien. in the sum of any amount so paid. along with interest at a
rale of six percent (6%0) per annum. against the Trust Stock held by the Trustee and/or
against any distnbutions or other rights arising from the subject matter of this Voting
Trust. and may be satistied therefrom

[f any term or provision of this Voung Trust is illegal. invalid or unenforceable under or
inconsistent with present or luture law. including. but not hmited to. the ICC Termination
Act o 1993 and regulations promulgated thereunder by the Board., as may be 1n effect at
that time, then 1t 1s the intention of the parties hereto that the remainder of this Voting

{ rust shall not be affected thercby and <hall be vahid and shall be enforced to the fullest
exlent permitted by law. In the event that the Board shall at any time hereatter by final
order find that compliance with law requires any other or different action by the Trustee
than 1s provided herein, the Trustee shall. upon receipt of such final order. act in
accordance with such final order instead of the provisions of this Voting Trust

Ihis Voung [rust may be executed in counterparts. cach of which shall be deemed to be
Jan enginal and all of which together shall be deemed to be one and the same instrument.
I'his Voting ['rust shall be govemed and construed in accordance with the laws of the

State of Delaware
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27.

This Voung | rust may from time to time be modificd or amended by agreement executed

by the Trustee and Settlor.

(a) Pursuant to an order of the Board:

(b) With prior approval of the Board; or

(c) Upon receipt of an opinion of counsel satisfactory to Trustee and Settlor that an
order of the Board approving such modification or amendment is not required and
that such modification or amendment is consistent with the Board’s regulations
governing voting trusts as sct forth in 49 CIR Part 1013 or any successor
provision.

This Voting Trust shall be binding upon the successors and assigns of the parties hereto

Once the Scttlor has caused the Trust Stock of the Southern Division Railroads to be

deposited with the Trustee, all references to “Settlor™ in this Agreement shall be deemed

to include any subsequent Holders.

IN WITNESS WHEREOF, the parties hereto have executed this Voting Trust as of the

date first written above,

TRUSTEE: SETTL%z / ,
MonsCos I i

Norman Carlson GENESEE & WYOMING INC//

Byv: Mark W Hastings
Its. Executive Vice President
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