STEPTOE & JOHNSON

AETTCANETY AT LAW

EN-‘ERED,W
David H Coburn of 1330 Connecticut Avenue, NW
2024298063 ci-2 7008 Washingron. DC 20036-1795
dcoburn@steptoe com 0 . Tel 202429 3000
0 Fax 202429 3902
P‘m\Pg‘ om
October 2, 2008
Via HAND DELIVERY 0’1 2 3 7 /{
The Honorable Anne K. Quinlan
Acting Secretary
Surface Transportation Board

395 E Street, SW
Washington, DC 20423

Re:  STB Finance Docket No. 35177, Genesee & Wyoming Inc.—Control Exemption—
The Aliquippa & Ohio River Railroad Co. et al.

Dear Secretary Quinlan:

Enclosed for filing in the above-referenced docket pursuant to 49 CFR § 1013.3 are an
onginal and 10 copies of three Voting Trust Agreements executed in connection with the
acquisition of control transaction that is the subject of the Petition for Exemption filed 1n this
proceeding on October 1, 2008. Each agreement provides for an independent trustee to hold
stock, peading Board action in this proceeding, of a group of the railroads sought to acquired that
operates as a “single system.”

Please date-stamp the attached extra copy of this letter and the Voting Trust Agreecments
and retumn to my messenger. Please contact me if you have any questions.

Sinccrely,

Lo g

David H Coburn
Attorney for Genesec & Wyoming Inc.

Enclosure
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THIS VOTING FRUST AGREEMENT (the “Voting Trust™ or* f\_l_.,reemn..m )1s madc

and entered nto this 1st day of October. 2008, by and between Genesee & Wyoming Inc . a

Delaware Corporation (Settlor™) and Robert Grossman (the “Trustee™). whose address is 1013

Stllwood Circle, Lititz, PA, 17543 This Voting Trust is being cntered into pursuant to the

Guidelines for the Proper Use of Voting Trusts as set forth in 49 CFR Pan 1013
WITNESSETH:

WHEREAS, Settlor is a railroad holding company that directly or indirectly controls the
following [reight rml common carmers: Buifalo & Pittsburgh Railroad, Inc. (“BPRR™). a Class 11
rail carner operating in New York and Pennsylvania, and the followng Class 11l rail carners:
Arkansas. Louisiana & Mississipp1 Railroad Company, operating in Arkansas and Louisiana;
Chattahoochee Bay Railroad. Inc . operating in Georgia and Alabama: Chattahoochce Industnal
Railroad. operating 1in Georgia. The Chattooga and Chickamauga Railway Company, operating
in lennessee and Georgia; Columbus and Greenwille Railway Company, operating in
Misstssippt. Commonweaith Railway. Inc.. operating 1n Virginia: Corpus Christt Termunal
Railroad. Inc . operating 1n Iexas, Dansville and Mount Morris Railroad Company, operating 1n
New York: First Coast Rarlroad. Inc.. operating in Flonda and Georgia, Fordvee & Princeton
Raifroad Company, operating in Arkansas: Genesec and Wyoming Railroad Company. operating
in New York: Golden Isles Termunal Railroad. Inc.. operating in Georgia: [lhnois & Midland
Railroad. Inc . operating 1n IThnos: Lowsiana & Delta Ratlroad. Inc.. operating in Louisrana,
Luxapalila Valtey Railroad. Inc.. operating n Mississipp: and Alabama: Man land Midland

Railway. Inc . operating in Man land: Portland & Western Railroad. Inc . operating in QOrcgon:
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Rochester & Southern Railroad. Ine . operating m New Yorkh: Salt Lake City Southern Railreoad
Company. operating in U'tah. Savaanah Port Terminal Railroad Ine | operating in Georgia. South
Buitalo Rmilway Company. operating in New Yorh: St Lawrence & Atlantic Railroad Company.
vperating in Vermont, New Hampshire and Maine: St. Lawrence & Atlantic Railroad (Quebec).
Inc . operating in Vermont: Talleyrand lerminal Ratlread Company. Ine . operating in Flonda.
Nazewell & Peona Ratlroad. Inc.. operating in lfhnoss. Utah Railway Company. operating in
Colorado and Utah: Willamette and Pacific Railroad. Inc . operating in Oregon, and York
Railway Company (~York™).! operating in Pennsy Ivama.,

WHIEREAS. Settlor also controls additional rail carriers together with two of its wholly-
owned subsidianies that are non-carrier holding companies. RP Acquisition Company One
("RP17) and RP Acquisition Company Two ("RP27). Settior and RP| togcther control Rail
Partners. L.P.* and cight Class 11 rail carriers formed as himited partnerstups.’ Settlor and RP2
together control Raal Partners., L PP KW T Rarlway. Inc . a Class 11 raal carrier corporation. and

five Class 111 ra1] carriers orgamzed as himited habrlity compamies:”

' Settlor also has control over Man land and Pennsylvania. LLC and Yorkrail. LLC. two non-
operating Class 111 rail carmiers that separately hold the rail assets over which York operates.

* Ranl Partners. L P. 1< a non-carner limited partnership that holds all non-managing membership
interests or all limited partnership interests (as applicable) in each ot the imited partnership
Class I rail camers described 1n footnotes 4 and 6 betow. RP1 acquired the entire general
partnership interest of Rasl Partners. L P

* T he limsted partnership Class 11 rasl carmers are  Atlantic & Western Railway. Limited
Partnership. East Tennessee Railway. L.P.: Galveston Railread. L.P . Georpia Central Railway.
I. P Little Rock & Western Railway. L P.: Tomahawk Raitway. Limited Partnership: Valdosta
Ratlway. L P . and Wiimington Terminal Rastroad. {.imited Partnership.

* RP2 acquired the entire limited pantnership interest of Rail Partners. L.P.
¥ The Class {1 rait carners organized as fimited habihty compames arc- AN Raillway. L L.C .

The Bay Line Railroad. I .L.C : Meridian & Bigbee Raslroad. 1. L.C . Riceboro Southem
Ratlway, L. 1..C : and Western Kentueky Raillway. L.1. C
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WHERLAS, Mahonng Valley Ratlway Company . Olhuo and Pennsy vama Ratlroad
Cuonporation. Warren and { rumbull Ratlroad Company. Youngstown and Austintown Raslroad
Inc . and The Youngstown Belt Ratlroad Company (collectnvels. the “Youngstown Division
Rauroads™) aperate as a single system by virtue of the fact that the five ratlroads share
management. the fisve rartroads are treated as one division by the current owner., the five rmlroads
dre run from one locat otlice und headquarters which makes all sigmitficant management.
budgetmy. caputal expenditure. operating. and design decisions. and which manages all
maintenance of way/signal activines, the five railroads interconnect and do not compete with
cach other. the employces are employed of a single entity. Ohio Central: the locomotives of all
five ratlroads are awned by une company and operated with a common paint scheme. the five
ratlroads share car depariment employ ees. the marketing cfforts of the five railroads are
coordmated and directed from the local headguarters: the five railroads rely on each other. or
their commen parent. for tinancing. equipment purchases. and cross-collaterahization. and the
customers of the five ralroads call a central location for senvice:

WIHEREAS. Settlor will file with the Board a petition for exemption pursuant to 49
'S C. 3 10502 from the reguirements ot 49 U S C ¥ 11323 to control the Youngstown Division
Railroads and five other Ohio Central Railroads.

WIEREAS. Settlor desires to 1solate the control of the Youngstown Division Raitroads
from the Seulor and any company controlled by or attiliated wuth Settlor:

W HEREAS. by virtue of the fact that the five Youngstown [ivision Raiiroads are
operated as a single sy stem the common stock in each of the raitroads may be given to a common

trustee 1o exert control over all five of the ratlroads:
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W HEREAS. upon closing of the ransaction all ot the <hares of cach ot the Youngstown

Division Ralroads will be deposited into an independent srrevocable voting trust pursuant to the

Board’s regulations at 49 C F R. Part 1013, i order to avord any allegation or assertion that

Settlor

receipt

is controlling or has the power to contrel the Youngstown Division Rafroads prior to

o} the Board’s approval or exemption of the Scttlor’s control of the Youngstown Division

Raifroads.

WHIEREAS. the Trustee 1s willing to act as voting trustee pursuant to the terms of this

Vating Trust

herein.

hereby

!J

fad

NOW THEREFORLE. 1n consideration of the premises and mutual undertakings set forth
and other good and valuable consideration. the receipt and sufticiency of which are
acknowledged. the parties hereby agree as tollows:

Settlor hereby 1rres ocably appoints Robert Grossman as Trustee hereunder. and Robert
Grossman herchy accepts sind appointment and agrecs to act as Trustee under this Voting
[rust as provided herein.

s Votmg Trust shall be wrevocable by Settlor and shall terminate only i accordance
with the provisions of this Agreement

Scttlor agrees that upon execution of this Agreement by hoth parties 1t will assign.
transier and deliver all of its rght. tute and interest in the 1ssued and outstanding shares
of capital stock of the Youngstown Division Railroads to the Trustee. and will direct that
any and all additional shares of the Youngstown Division Rmiroads hereafier acquired by
Settlor duning the term of this Voting 1rust be hhewise assigned. transterred and
delnered to the Trustee  All such shares shall be duls endorsed or accompanmied by

proper instruments duly executed for transfer thereol to the Trustee. with all applicable
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transter taxes and fees having been paid by Setilor. in exchange for T'rust Ceruficates (as
described in Paragraph 4 hereot)  The delivery of certificates of such .s;lares may be
made at such other place as may be designated by the I'tustee  All shares of the
Youngstown Diviston Railroads at any ume deposited with the Trustee hereunder are
hereingfier referred to as the =~ Irust Stock.”

I'he Trustee shall hold in trust and shall dispese of. pursuant to the terms and conditions
of this Voting Trust. all Trust Stock which may now or afterwards trom time to time be
delir cred by ar tor the account of the Settlor. [n exchange for the Trust Stock, the
Mrustee shall cause to be wwsued and delivered to the Settlor voting trust certificates

" Frust Certificates™) substantially in the form attached hereto as Exhibit AL with the
blanks therem appropriately filled.

The Trust Certificates issued by the Trustee may be transferred on the books of the
Trustee by the registered holder or holders of the Trust Certificates (each. a “Holder.”
together. the “Holders™) upon the surrender thereof. properly endorsed by the Holder. in
person or by an authonzed attomey of the Holder. according to rules {rom time to time
established for that purpose by the Trustee  Title to the Trust Certificates. when
endorsed. shall. to the extent permutted by law. be transterable with the same effect as in
the case of negotiable mstruments.  Delivery of the Trust Certificates. endorsed in blank
by a Holder, <hall vest title to and all nights under the Trust Ceruficates in the transferec
thereo! to the same extent and for all purposes as would delis erv under hike
vircumstances of negotiable instruments payable to bearer: provided. however, that the
Trustce may treat the Holder of record. or. when presented endorsed in blanh. the bearers,

as the owners for all purposes whatsoever. and shall not be affecied by any notice 1o the
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comrary. provided tarther, however. that the |rustee shall not be required 1o dehiver iny
I'rust Stock without the surrender and cancellation of the corresponding @ rust
Certtficate(s)  Except to the extent provided otherwise in Paragraph 12 hereof, every
transieree of a Trustee Certificate shall. upon the receipt of such properly endorsed Trust
Certificate. hecome a party to this Voting Trust as though an onginal party. and shall
assurne all attendant nghts and obligations under this Voting Trust. In connection with.
and as a conditon of making or pernutting any transfer or delivery of any Trust Stock or
Trust Certificate under any provision ot this Voting Trust. the Trustee may require the
payment of a sum sufficient to pay or rexmburse the Trustee for any stamp tax or other
governmentat charge in connection with the transaction.

From the date first wnitten above. and until such time as this Voting Trust shall terminate
in accordance with the provisions in the Agreement. the Trustee. subjeet to the hmitations
contaned in the Agreement. shall have the full right 1o vote and to excecute consents with
respecet 1o the Trust Stoch. and shail be duly bound to excreise such voting nghts. either
in person or by proxy. at all meetings of the shareholders of the Youngstown Division
Raifroads tor any purpose. and shall possess in respect ot any and all the Trust Stock. and
shall he enutled to evercise. all the powers ot absolute owners of the Trust Stock and all
rights of every nature in respect of such Trust Stock, meluding the nght to vote and to
¢xccute consents for every purpose and to receive disinbutions thercon. unless otherwise
directed by a court of competent jurisdicuon  The Trustee shall not exercise the voting
powers of the Trust in any way so as to cause any dependence or infercorporate
relationship between Settlor or companies controlled by or atfiliated with Settlor (not

including the Youngstown Division Railroads). on the one hand. and the Youngstown
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Division Rndroads or companies controlled by or aftihated with the Youngsiown
Diviston Ralroads. on the other hand. other than such deatings as permitted pursuant to
Paragraph 7 hereof. ( Lhe term ~affiliate™ or ~atfihiates™ wherever used n this Voung
Trust shall have the meaning specitied in 49 U S C. § 11323(cy The Crustee may not
vote the Trust Stock for any transaction that would resuit in a2 violation of 499 U S.C §
11323, provided. howeser. that the T rustee may. with the consent of the Holder(s)
representing at least two-thirds of the shares of the Youngstown Division Railroads at the
ume held pursuant to this Votng Trust. vate with respect to the following-

{a) the sale. lease or exchange of all or substanuially all of the property and assets of
the Youngstown Diviston Railreads to any company other than a company
controlled by or affitiated with Settlor. or dissolution of the Youngstown Division
Railroads.

by the cansolidation or merger of the Youngstown Division Railroads with or into
Jny¥ company other than a company controlled by or affiliated with Setilor

In the case of any such sale, lease. exchange. consotidation. merger or dissolution so

made with the consent of the Holderts) representing at least two-thirds of the shares of

the Youngstown Division Railroads at the ume held 1 trust. the Trustee shall have the
power to sell. exchange. surrender or otherwise dispose of all or any part of the
ownership interest of the Youngstown Division Raifroads at the time held in trust.
pursuant to the terms of or in order to carry 1nto eifect such sale. lease. exchange.
consolidation. merger or dissolution. Subject to the provisions. and until termination. of
this Voting [rust. the [rustee may vote ar consent. or (ssue prosics to vate or consent at

shurcholders” mectings of the Youngstown Division Rafroads and otherwise. as the



Frustee shall determine in his uncontrolled discretion. and no voting or other night or
power with respect to the Trust Stock and other secunities held 1n trust shall pass to any
Holder or to others by or under the 1rust Ceruficates. or by or under this Vouing Trust, or
by or under any other agreement
Neither the Trustee, nor the director, officer. or sharcholder of any company controlled by
or atfiliated with the Trustee, may serve as an officer or member of the board of directors
of Settlor or any company controlled by or affiliated with Settlor, or have any direct or
indirect business arrangements or dealings, financial or otherwise, with Settlor or any
company controlled by or atfiliated with Settlor (other than this Votng Trust), that could
be construed as creating an indicium of control by Settlor over the ['rustee. The investment
by the ['rustee in voting sccurities of Settlor or its affiliates not in excess of five percent of
their outstanding voting secunties shall not be considered a proscribed business
arrangement or dealing. provided that such investment does not permit Trustee 1o contrel or
direct the affairs of Settlor or its affihates  The Trustee has the responsibility to manage the
Youngstown Division Railroads through casting his votes for the Youngstown Drvision
Raitroads® Board ol Direciors and to exercise the voting rights and execute consents as
provided in Paragraph 6 hereof. The Trustee’s dunes are therefore not mercly custodial in
nature. Nothing 1n this Voting Trust shall restrict the ability of any company controlied by
or affihated with Seitlor 10 enter nto or continue commercial deahings with the
Youngstown Division Raitroads in the ordinary course of business. based on arm’s-length
bargaining. duning the term of this Voting Trust. including without limntation the following:
(a) [he provision of rail service over the Youngstown Division Railroads® rail lines

by any company controlled by or atfiliated with the Settlor,



8.

10

thy Fhe leasing by the Youngstown Division Railroads of rolling stock or other
CQUIPMIENE or a8sets Oor serviees from any company contrelled by or atfiliated with
Settlor. and
(¢)  The provision by the Youngstown Division Railroads of such documents and
mformation as Settlor may reasonably request in connection with presenting its
position regarding control of the Youngstown Division Ratlroads tw the Board or
a court of competent junisdiction.
[n voting or giving directions for voting the Trust Stock. the Trustee will exercise his best
Judgment to clect suitable direetors 1n the best mterest of the aftairs of the Youngstown
Division Raillroads. The Trustee. however, assumes no responsibility with respect to acts
or omissions of the directors of the Youngstown Division Railroads (other than the gross
negligence or willful misconduct of the Trustee himself).
The Trustee shall be enutled 10 recerve reasonable and customary compensation for all
services rendered by Trustee under the terms of this Agreement and shall be entitled to
indemmity from Settlor against any and all expenses, claims and habilities incurred in
connection with or with respect to the performance of Trustee’s duties under this Voting
Trust. provided. that the indemnification of the Trustee by the Settlor shall not extend to
envpenses. claims or habilities resulting from or m connection with the willful misconduct
or gross neglhgence of the Trustee  The Trustee shall submat 1o Settlor quarterly ins oices
for services with appropriate documentation. and Settlor shall pay such statements within
thirty (3(h) days after receipt thereof.
I rom and after the deposit of the Trust Stock with Trustee. and untl the termination of

tms Voung Trust pursuant 1o the terms hercof. a Holder shall be entitled to recenve. trom



time 1o time. payment of any cash distnbutions collected by the Trustee upon the
ownership interests in the Youngstonn Division Rutlroads represented by the [rust
Ceruficates. Immediately following receipt of any such cash distribution. the Trustee
<hall pay the same over to or as directed by the transferee or Holder thereunder as then
known to the Trustee
In the cvent that any distibution other than cash s receised by the Trustee. such
distnibution shall be held by the Trustee in accordance with the terms of this Voting Trust
as though it 1s Trust Stock that was intially depostied with the Trustee by Settlor under
this Voting Trust. With respect to such distnibution. the T'rustee shall 1ssue new or
additional Trust Certificates. or any apphicable equivalent thereto. to the Holders entitled
to recen ¢ any such distnbution.
(a) Uhis Voung Trust 1s accepied by Trustee subject to the rights hereby reserved to
the Holder(s) at any time to sell or make any other disposition. in whole or in part.
ol 1ts Trust Stock. whether or not an event descnibed 1n subparagraph (b below
has occurred The Trustee will at any time upon receipt of wnitten instructions
from a Holder. designating the person or entity to whom the Holder has sold or
otherwise disposed of the whole or any part of such Holder™s Trust Stock. and
cerutving mn writing that such person or entity is not a shareholder. ofticer or
director of Settlor. or a company controlled by or aftihiuted with Nettlor. or a
sharcholder. officer ur director of a company controlled by or affihated with
Settlor (upon which wntten cerufication the ['rustee shall be entitled to rely ).
immediately transfer to such person or entity therein named all of the Trustee's

nght. ttle and interest in such amount of the Trust Stock as may be set forth in

10



ih)

stich mstructions and shall cooperate with such person or entity i having such
Mrust Stock reissued i the name of such person or entity M such instructions
result in the transfer of all of the Trust Stock subject to this Votng Trust as of the
date of such wstructions. then upon transter of the Trustee™s nght. utle and
interest therein, and in the event of a sale thereof, upon delivery of the proceeds of
such sale. this Votng Trust shall ¢ease and come to an end I such instructions
relate to only a part of the Trust Stock. then this Vouing [rust shall cease as to
such part upon such transter. and the receipt of procecds n the event of sale. but
shall remain in full force und effect as 10 the remainder of the Trust Stock. In the
cvent ol a sale of Trust Stock by a Holder. the net proceeds of such sale shall be
made payable to the T'rustec and upon receipt thereof the Trustee shall promptly
pay or cause 1o be paid such net procecds to that Holder. It 1s the intention of this
subparagraph that no violations of 499 U S C § 11323 wiil result from a
wermunation of this Voting I'rust

In the cvent that (1) Title 49 of the United States Code or other controlling law 1s
amended to allow Settlor to acquire control of the Youngstown Division
Rarlroads without obtaining Board or other governmental approval or exemption.
(1) the Board by final erder approves or exempts the control of the Youngstown
Division Railroads by Settlor. or i} Settlor is entitled under the regulations of
the Board o file a veniied notice of exemption to control the Youngstown
Division Railroads and that notice becomes effectinve without the need for a
Voung Trust: then immediatels upon the delivery of a copy of such order of the

Board or exemption with respect thereto, or an opimon of independent counsel
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selected by the Trustee that no order of the Board or other governmental authority
or exemption 13 required. the Trustee shall either vote the Trust Stock as directed
in writing by the Holderts). or transier to the Holder(s) or transfer upon the order
of the Holder{~) as then krown 10 the 1rustee. Trustee’s right. title and interest in
and to all ot the Frust Stock or such part as may then be held by Trustee (as
provided in subparagraph (a) hereof). and upon such transfer thus Voung [rust
shall cease and come to an end

In the event that (1) the Board or a count of competent jurisdiction denies Scttlor
authority to control the Youngstown Division Rastroads and that order becomes
final after judicial review or farlure to appeal. (i) the Board or a court of
competent jurisdiction orders the Trustee to divest himself of the Trust Stock. and
that order becomes final aficr judicral review or fmlure to appeal. or (1) the
Holderts) determine in light of any other tinai order that the Trust Stock should be
sold. the Trustee shall use best cfforts to dispose of the Trust Stock under the
terms of the Board or court order and in accordance with any nstructions of
Holderts) not inconsistent with the requirement of the terms of any Board or court
order. To the extent that registration s required under the Sccunties Act of 1933
or any other appheable secunties laws 1n respect of any distribution of Trust
Stoch s contemplated in the Agreement. the Holder{s) shall resmburse the
Trustee for any expenses meurred by Trustee  The proceeds of the sale shall be
distrihuted. on a pro rata hasis. to or upon the order of the Holders) hereunder as

then known to the lrustee  The Trustee may. in his reasonable discretion. require



the surrender to [rustee of the Trust Certificates hereunder betore pasig to the
Holder such Uelder's share of the proceeds

(d) Unless sooner termuinated pursuant to any other provision herein contained. this
Voung Trust shall terminate one (1) vear afier the day and vear first written
above. so long as no violation of 49 U S.C § 11323 will result from such
termination. and provided that this Voting Trust may be extended by mutual
agreement of the parties hereto pursuant to applicable state law. until such time as
the ICC Termination Act of 1995 and the regulations promulgated thereunder by
the Board as presently in etfect shall no longer require that the Trust Stock be
held m a voting trust Al Trust S1ock and any other property held by the Trustee
hereunder upon such termiation shall be distnbuted to or upon the order of the
Holder(s) hereunder as then known to the [rustee  he Trustee may. m his
reasonable discretion. require surrender to the [rustee of the Trust Certiticates
hereunder before the release or transfer of the [rust Stack evidenced thercby.
L pon termination of this Voting Trust. the Holder(s}" respective nghts. titles and
interests m and to the I'rust Stock then held by the Trustee shall be transferred to
such Holder(s) in accordance with the terms and conditions of this Voting Trust
and upen such transfer. this Voting Trust shall cease and come to an end

(e) he Trustee shail promptly inform the Board of any transter or disposition of the

Trust Stock pursuant to this Paragraph 12

I'he Trustee shall not. by reason of this Voting Trust. or by the cvercise of any powers or
duties pursuant 1o this Voting Trust. incur any responsibility as shareholder. manager.

trusice or otherwise by rcason of any error of judgment. or mistake of faw or fact. or of

—
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dny amission ol any agent or alturney. or ot any nusconstruction of this Voung Nust. or
for any action ol any sort hen or onutted or beliesed by the [rustee to be 1n accordance
with the terms ot this Voting Trust or otherwise. except for the indiy wdual willful
musconduct or gross neghgence of the Trustee  The Trustee shall not be responsible for
the sufficiency or accuracy of the form. execution. validity or genutneness of the Trust
Stock or of any endorsement thereof. or tor any lack of endorsement thereof. or for any
deseniption therein. nor shall the Trustee be responsible or hable in any respect on
account of the idenptity. authority or nuhts of the persons exccuting or delivering or
purporting to execute or deliver any such Trust Stock or endorsement of the Trust Stock.
except for the executton and delnery ot this Voting Trust by the Trustee. Scttlor agrees
that it will at all times protect. indemnity and save harmiess the Trustee from any loss.
cost. or expense of any hind or character whatsoever in connection with this Vouing Trust
except those. 1l any. arising from or in connection with the gross negligence or willful
misconduct of the Trustee. and. except for such costs and expenses anising from or in
connection with the gross negligence or willful misconduct of the Trustee, (i) Settlor will
at all times undertahe. assume full responsibility for. and pay all costs and expenses of
any suit or litigation of any character. with respect to the Trust Stock or this Voting Trust.
and (1) 1f the Trustee shall be made a party thereto. Settlor will pay all costs and
cvpenses. including reasonable attorneys” tees. to which the Trustee may be subject by
reason thereof’ The [rustee may consult with counsel. and the opinion of such counsel
shall constitute full and complete authonzation and protection in respect of any acuon
taken <;r omtted or sutfered by the [rustee hereunder in good fauth and 1n accordance

with such opinton. Nutwithstanding any provision herein to the contrany. and without
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limung the foregamg. Settlor shall indemnmify and save harmless Trustee from and
agamst any and all fiability, Josses and expenses {including without limitation reasonable
aftorned s’ fees) ansing out of or in comneetion with claimms asserted against the
Youngstown Diviston Railroads or Settlor. or related to the ownership or operation of the
Youngstown Division Railreads™ preperties. under the Comprehensive Environmental
Response. Compensation and Liabiliy Act (42 ULS C § 9601 et seq ). the [azardous
Materials Transportation Act (49 U S C § 53105 ¢ seq ). the Resource Consenvation and
Recovery Act (42 Li S C § 6901 ¢r seg.). the Federal Water Pollution Control Act (33
USC § 1251 erseg ) the Clean Air Act (42 U S CL § 7401 ef seq.). and the Toxic
Substances Control Act (15 U S.C § 260! c7 veq ). cach as may be amended from tme 1o
tme. and analogous state or locat laws {und regulations und orders 1ssued thereunder);
provided. that this indemmty shall not apply to the extent that such liability. loss or
expense arises out of or 1n connection with the gross negligence or willful misconduct of
the [rustee.

The Trustee may at any ttme or trom time to ime appoint an agent or agents and mav
delegate to such agent or agents the performance of any adminsstrative duty of the
Trustee. The 'rustee may at any time remove any agent <o appointed by the Trustee and
appuint a new agent 1o carry out the purposes herein.

The Trustce may at any ume resign by delivering to Settlor Trustee’s resignation in
writing. such resignation to tahe effect the carlier of thirty (30) days after the date that
such notice 1s sent. or the date of the appointment of a successor trustee. The Trustee
shall cease to act as Trustee hereunder etfective upon the appointment of a successor

trustec as herematier provided  Upon recennving notice of resignation. Settlor shall within
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fifteen (131 day s appownt a succeessor trustee. who shall satisty the requirements of
Paragraph 7 hereof. I no successor trustee shall have been appointed and shall have
accepted the appointment within twenty (20) days after such notice of resignation. the
resigning Trustee may petition any federal court for the appointment of a successor
trusice consisient with the terms and condiuons of this Agreement. In the event of a
Trustee’s death vr his inability 1o perform his duties under this Agreement. the Settlor
shall. within fifteen (15) days after such death or inabiiity to perform. appoint a successor
trustee who shall satisfv the requirements of Paragraph 7 hercof. Upon wnitten
assumphion by the successor trustee of the Itustee’s powers and duties hereunder., Settlor
shall be notified of such assumptien. wheteupon the Trustee shall be discharged of his
powers and duties hereunder and the successor trustee shall become vested therewith In
the event of any matenal violation of the terms and conditions of this Voting I'rust by the
Trustee. the Trustee shall become disqualified from acting as Trustee hereunder as soon
a2s a successor trusice hereunder shall have been selected in the manner provided by this
paragraph.

Except as provided in this Agreement. the I'rustee herein appointed. or any successor
trustee. shall not. mn the Trustee's individual capacity or otherwise. buy. sell or deal in the
shares of the Youngstown Diviston Railroads. or the shares or membership or partnership
interests. as applicable. of' any company aftiliated with or controlled by Scitlor

The [rustce accepts the powers and duties under this Voting Trust subject to all the
tlerms. conditions and resen ations contained 1n this Agreement and agrees to exercise the

powers and perform the duties of rustee as set forth in this Agreement. provided.
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however. that nothung contained herein shall be canstrued 1o prevent the Trustee from
resignimg as Trustee pursuant to paragraph 15 hereol

Al notices. demands. reguests or other communications that may he or are required to be
aiven. served or sent to the Trustee or Settlor pursuant to this Voung Trust shall ben
writing and shall be deemed to have been properly given or sent by matling by registered
or certified mail. retum recerpt required. or by a national overnight deliveny senvice,

approprigtely addressed to the Trustee or Settlor. as applicable. as tollows

1£ 10 the Trustee:

Robert Grossman

1013 Sulinood Ciecle

Lniz. PA 17543

If 1o Settlor:

Genesce & Wyoming Inc

66 Field Point Road

Greenwich. CF 06830

Attn: Mark [Hastings

W ith copies to.

Dawvid H. Coburn

STEPTOE & JOHNSON LLP

1330 Connecticut Ave.

Washington. DC 20036
Each notice. demand. request or communtication which shall be manled by registered or
certified masl. or sent by national overnight deliveny service. in the manner aforesard
shall be deemed sutficiently gnven. sened or sent tor all purposes at the nme such nonce,

Jdemand. request or communtcation shall be either recen ed by the addressce or refused by

the addressce upon presentation  Upon Trustee's receipt of a notice 10 a Holder other
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than Scttlor. or in the event the [rustee 1s required to send notice to a Holder other than
Settlor. the s rustee shall forward or send such notice to the Holder of record at the last
khnown address of such Holder listed on the books maintained by the Trustee.

Copies of this Voting Trust shall be on file i the otfice of the Trustec and <hali be open
to any officer of Settlor or any other Holder daily during normal busmess hours

In order e permut Trustee to perform the duttes and obligations of this Voting Trust.
Settlor shall provide I'rustee with ail corporate records and Board orders concerning the
Trust Stock ot the Youngstown Division Railroads promptly upon Settlor’s receipt or
creation of such documents,

If. at any ume. the Trustee 1s of the opmion that any tax or governmental charge is
payable 1n request to any Trust Stock held by the Trustee or in respect of any
distributiens or other nights ansing from the subject matter ol this Voting Trust. the
Trusice may. but shall not be required to. pay such tax or governmental charge The
Trustee shall have a first lien. in the sum of any amount so pard. along with interest at a
rate ol six percent (6°6) per annum. agamst the Trust Stock held by the Trustee and/or
against any distributions or other rights ansing from the subject matter of this Voting
[rust. and may be satisfied therefrom.

If any term or provision of this Votng Trust is illepal, imvalid or unenforceable under or
mconsistent with present or future law. including. but not limited to. the ICC Termination
Act of 1995 and regulations promuigated thercunder by the Board. as may be in etlect at
that time. then 1t 1s the intention of the parties hereto that the remainder of this Voting
Trust shall not be atfected thereby and shall be valid and <hall he enforced to the fullest

extent permatted by faw, [n the event that the Board shall at any ume hereafter by final
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urder tind that compliance with law reguires any ather ar ditlerent action by the Trustee
than s provided herein, the Frustee shalls upon receipt of such final order, act in
accordance with such final order instead of the provisions of this Voting frust
23.  Ths Voting Trust may be executed in counterpans. cach of which shall be deemed 10 be
Jan original and all of which together shall be deemed to be one and the same instrument.
24 [ s Voting Trust shall be governed and construed 1n accordance with the laws of the
State of Delaware.
25 This Voting Trust may from time to ume he moditied or amended by agreement ¢xecuted
by the Trusice and Settlor
{2) Pursuant 10 an order of the Board:
th) With prior approval of the Board: or
() L:pon receipt of an opinion of counscl satisfactory to Trustec and Settlor that an
order of the Board approving such modification or amendment 15 not required and
that such modficanon or amendment is consistent with the Board's regulations
govermung voting trusts as set forth in 49 CFR Part 1013 or any successor
Pros 18100,
26.  Thi» Voting Trust shall be hinding upon the successors and assigns of the parties hereto
27 Once the Settlor has caused the Trust Stock of the Youngstown Division Railroads to be
deposited with the Trustee. all references to ~Settlor™ in this Agrecment shall be deemed

1o include any subsequent Holders
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IN WITNIESS WHIERLOF. the parties hereto have executed this Voting Trust as of the

date first written above,

GENESEE & WYOMING INC.
By:  Mark W. Hastings
Its: Lxecutive Vice President

Robert Grossmun



