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Pursuant to 49'fcF^§:l;ii4.3l-, the'Jown of Broolchayen ("Town" or ^Brookhaven")'" - ;-.

..•v^ A^.ir ^*** *-̂ - - ••

Demand for, Discovery. ' • ' ' . ••'. f-
• ^ * * 1 *

• ' - , . ' PREIJMINARY STATEMENT :\

Although p.S?Rail#ted a petition for exemption under f^J 121, it thereafter-refiLised to

^ * „ • - » • - ^ - *

,- /in cbn«srx)ndence,wth*ffieitbwn andjfs'subsecjuent failuiii to'follow the Board's regulations

- . ' . ; 'stating-that U.S.' I^;J^v^Ve^all̂ otjeciiQhs;to itfie'fonri'and substance of 1he Tpwn!s requests.

,• "^ •* #„""•" ' i . • » ' , ' '".' ; '"\s - • * >• * ' *

j;î -.laJ



'1C BACKGROUND- t :

On:August £ 2008, U.S; Rail filed a Constniction ahd'Operaiibri Exemjptioff'Retition
. ' *'' , i .'*- Jf.t ' ' . V-- -w.* ' • . »-{

("Petitton'3 pursuant-to 49,U:S'.C. .§*10502'underfinance Docket No.̂ 35141 relating to a ' '
*f ** \ ' '*'-.* •'•' ••' ' l\ ' -\ •* *'•

1 proposed rail facility •mBrool^v^New l^ork. .Haying beeri-granted an extension of time to"

reply to th.e Petitibn^tfie TowttfUag its'Reply on September.!8,2008, On the same d^y, it ^.
• ' * ' « • " • » " " * * • * • * i * * 1

- r * f i - f ** * ** * • • • ' " * *" * • •-* •*
'served its FjrstDemand fdr-DisopVery, including document-requests, interrogatories, and - -

1 '- '• .^T ' " ' " • ' " ' " • . $ " ' . : , -* '.••'" V . - • * . ' "" '- -Xl

, OnvOctober 3; 2008i y.S. Kaitre'sponded by Ictter'to counsel'for the Town objecting to'

: the discoyety'reqiiesispn t̂heVriricipl[6;u^^ "informal proceedings."
% • " " • * " . - '" • - • , ~'*~ ' • " • ' * * •
The entire'text of that letter read: "''..- -' * ' -:/ - i "•
" * 7 1 *^< ** •* i" " * , • • . . • • "5 *.• •: - -., ..*-- ' '• ' *;\ • •.,..,. • V' - - .?*' .-;. -

. ";;- Inasriiuch- a?; petitions, for^ -exemption/;^/in|brmal{ .
• y r : ''"* proc^ir^v^er the^ari^^ not \ .*-,., ' -.'•• ^

! ' * ;.̂ A^dnii]̂ Ly^"iio furaier response to 'Oft Town's discovery
' ' ' - • • ' * ' ' ' • m."i . ' • ' _ ,

, -,Ple^:do£nQt..h^tatetocontecj;n»tf;youha1ve"anyfur^ ' - ,

_-a'.j, : *. ^5*"-.t'"+-vi , i^t*1" * " *"" • , " * - ' - • " " --,
'See October 3,2(H)8-tefter froii James H-;M. Sa'vageVEsq: to1 Jessica-.P: Driscoll. Esqr annexed''
^^^^^ * * * » i ̂ * "i- ^a t • ** i^ < • ** 111 * ^ i1 n*J • ^

IhereioatESfiibitB?'-;,1"' :" -'^ • ; ." ' . "'' *'- -''

^ t<



,J - ^:V.S;1fcursfompleteM ' ''
-' * f '.' V*" "% i-"" " , . . ; - • * 't' %1* - '. *- s" * - ' " - - •* ' • " • , . . . * \ - , * .**" . »* » •• •. *, » * • -„

discbvcry'iih&'penia^ r

. •_* * ' „"" ' 7^ •** -*'/• •••*;•'.•«."- * **"*" • '"" - ' : "»••••*•. ' - *i " -• : - •' -"•

"motion.ta>feo l̂linî £toI4yCF:̂  ."'V ̂ 7'" V " ' ' ' * * , ' /
• • ,- ^i r< * .. •* i *•„ -i.1 • •* - * -«- ***v * * •. ' - , - i . e * ••>« » I - • *• • . * { * * ' . ,

' U.S^RaU.dg^nDtobjwttothefomors^ If it had, the •-

;,•'"• V -'- .v»".' '-*-- .---'- -i' ----^- /"-/,v"J "" - ."-: -* -:
, «».siA XMuU.n.urtttx-Auiju*:.^* -yorfc'in good>faithio reach'<r^dlution ahd-cure any alleged *

" • ! n i« " f j ^ * p i ^ j ' " % - l & i j i U » ~ * * * * > ~ —r- * * j i ™ ~ * ^ • * - *

^ ;•' proceedings," andia petitlori-fdnexeinptiori is an "irtformal proceeding.-"- Sfee Exhibits B andp. •'.•1 k.. , ^-c;, •" x*ft,- ,* • *vy-. . -.rf- - * . * i- '^" . * * * " • i,. • * . • *

,\

• tionS'-fUin^- ---..'• '. /^^-" : '-• '•/ '• '',. "-''..^r\ -. / . " -
UbfitIety;ortb .• "^' J ' ' " " * % " ' ' " " ' "

• . . - . - . - - - • • • • . . -
-, .flliesevproc^u]^;fi^;apt)ly;tbnotic^ '* • .; -:. ' ,. 1.. . :

i " ''v-^-'-v'';-.'̂  ". "J; - J?-' '"'*". ; >; - ',\-.\' *' " •-'• '-l.'i -" .. , '~ . ''

• . - - ,'- - •- • i,
- . ' ' • , " • • . - - J •• 1 • • * , ' » - • . - < • *

i- '. oat*. . « _£ - ^c«uL tir^^ftl*-!' «• £mf»\'.. j T;



•
•

49U.S.C.\§,-lr21\2-(em^ '• .

common practice. See, ejjfcj WesteffivEfew York 'A Pennsylvania Railroad: LLC-^-LeasVAnd •.

Ol»^Ftf4iAtl'TP<rA>¥t«rî «tf̂ L/nat̂ Aift" A a*afa t\f XTA*A>llAC *̂i*k««-Dai1i4"n«r-/ZfHrt««!««r A >4jl V^Uô bi.iiMiM
-

Chautauaua.

Cattaraiigifi. 'AlleSadv'Artjj 5teubcti'Sdutfierii-TieT Extension1 RjMl^j'Authbritv/STB 'Finance -;
* '"«. ;,T!/~c^ii | r •T*' r*^- • " • *> -Tr- ' '•** • *" •• £. " "\

'"•- - - -"'"*-„" "-" - .»^ -V • i1 %. 'iV . * / ; • • * - '" • " '•
DocketNV.^iSO^P^^rvea^iil^ 13; g6l)^,at>i[discov^.pennltfedaftetnotipeof exembtfon :,-/ '

• / '. - i "" 7*» - " "/» i' . • A i» ' J ,»' * ' » . * i •

I "i, "' '." f '-V-- "V::r *' • . . - - • *> ' *. .-:
! filed); Ye^o^tQnel^^lfiv.1^roa^^incA^LeaseAlld<feati^^ -

t -

10502)." Indeedf,Petiti6ner has offered no case',suppQrt for ife theory, that discovery.is not -

permitted..7 \\ ,rf'. . ' '"'. - • , " . " , * * . - "',:• - -
" i" " *i*-i, "-^ "" * j i' i '•' s r * - '•*, * '••'• "- * - * "•*" ' * "

'• . While tte t^A^fty/iorjjiscS^

practitioners are directed'to part'H 14-fbr ti&pfbceifyre. ;Sse'49 C.F.R.' §:112l2. Accordingly^.
n - - ° " , ̂  '' ^ — - ;" v >* .-- \ T ' ' • Jr —-' i * f • " '*- ! <. £.• ,j, .-' i • ^ ;•• •.? . ,.̂ .j .' •, , • / > * •' ' - ~

VU.S^R^Lseize^ori^e'Wo^ ' -
* ^ 1 -* - ?f} '. /!,-..* * , JvS *^ 'if • _ * •» * ' . " • • . ' • \ ; * ' ; ft * ~ '

iricon^bus^gitiortr\Jhe'̂ tipn.states, s
 : '.. - -_* • • / / ... \ " -. ' c - . -,

• "' * *"' •" -^ "• -i*1 • ̂ 'r* • i _'*i**s>. J "•. "" jf "'".'?• ' - , * ' " " . * " . . '" ' " '

• ityser^f ^ssf -«r» .cw» • J.H... .'•*(- - ^ '_v—• -i j»_*,5rs- v» v ftitv ^.. *!- >• • - --;-; irivplv^m^^'edi^^o^t^ '
""" • ' ""'' =' **.^*'*-'';"•'J";^.""/ '*" "/V""\ * .'v'

/ , ', •*"-* ̂  "; -;v. ', V-"/" ' - "''•'' r" ":^\ :':* "

, - • -
v j" • -! T''"1 ' *•" -. ,. ~-i-" f ^" '.

-•-, ••'* • r -r j- :- ;;. .
' • -;^--'- .. - v , - • " , "
^'^

J ••



*•*•.•*• *

I ll^is not permissible. This is'wbtig for two"reasons. '

. First, U.sYF^ngnbr^s the next sentence o/th&general:discovery provision, which-states.

that, "^wpivposes-ofiifasutotibptery inlfoimal-prtfceediiig^are those not required to" he" - i -,
* " • ' -"' * "**. •*• * _ . -~ , ' , ' , • • -' -

'determined oh .the record afl^r hearing and JncIiKielnformal complaints ana all,prpceed.ings -..

assigned ffainitial ̂ k^sjtion'to employee b6ards\un^ 1011-.6."'. 49_G.F.R.-§
/ * i — rfi*" * rf 11 *- * / * * ft* * * j *_.i /" 'i1 1114.21(a)(0(eniphasi£add&):' Ttus; the;statemettt in part'1121 ̂ at^h "exemption propeeding

:'is "informal" isjnbt7eleyant'fo-the dp^licatidn,of part 11-14, which'defines the'itenri'ihternally for.
"" • ""%-fc".W^.^ *" -:- • ' t . • ' • ' . . ' " ' -J ;".- " .^ " ''* '" ,' -

its own ̂ fTpJication. >, - - . " . . ' . - ' - • - * .

J Second — and'ijiore jnifibrtfflitiy—the -authority foF discovery, arises .out of the rail r '\-

• exemption regulations thernselves: it is part 1121 that givra^.^xplicit^uthpii^for discovery'
i . "^ -i *i"-1 *• t *' . ̂  . .r • * » *"

* " ' 31 • - ' »X . - " • * ' . i" . • '
;in exemption pnk£ed^^,_Suchd"^^ '.-

;andisgove^e^by..theprpeediires"^foi^in 112-1.2. 'in other words, -••

even.if rail exemjtfpnjta!£e^E£^ tfie-geheral'discovery,

U.S.C. 6- iQ502:"'Ea î̂ frc^^ 1ST.B. 754, 770(1996).

.' „ Discoverĵ  from;U:S.-]^'is?necessaf^Tort^ ;.

the Town's Rep1y-.t6itrTe Petifion forExejriptidh^fBocument No. 223634 in-'this matterVat oaees



-

* ' '. -

-/ V •*•'• ^ '"' "
workpapers, andrela^

T "^

."• -,-'"•'"Specificdly/the infbim
- 1"1"-"' •' "

- - • • » • • . : - ' • * - • < . - • - • • • ' • '
^ui^^ petition*.* ',49 U.S.C. § 1 121.3
" i '• *• ""i! f i"̂ Ji "''*"*" *• "•' "- ""j- "•• # i

* i ' J « , - / - • - - ' • • ¥ • » - - " • • • " • - 'otf sUppH&d by U.S. Rail iUd'hot include-any:, ,
"'""'•"" " •• - n/ ' " " *

are

, . , . .
• - ivSv.-- "£.. J£s*-i/3>-i-'^-t -f L -*i i" i j- ' ^>u*.i-' . - 0'• r -•..vd^nptiotfoftheloc^b1bns:wheretraiisloadmg would .take. • - - -* *• *; • i : e^ i ' i j i . "-.-,. -1', i'. •-• " * • " " . * . " ' " " . " • • *

. > • '^plafie;^ ; >',-.-, \; -/ . .,̂ . • -.^ ;' " - >". :- •» .- ;

. ' > • - , < i;'prQ^i^^Q^hich;&M5:u^onw^to^ - / -
'* l" " x. '&S*!^*>jC-*tf-"ji' •%.•• • : - . - ' • • . =•" . ' ~ * " . - ' . . - . "" , *. »-suDjectattfesite;'pr.; ; - . - - ,-^- -•«'•; , - -• , •

' • -"ft * — •• V3*"̂ L i?W n * • • *"" ^'fr"1 ' T

' . • infonnatit^^^opCT^OnSjmcluding^^ - •
- ' \ - *'''pmpdfWb^6v@'fi|ar.^ •• '1 - rtG???*/. t£?. 9* ff£[: *H «>* - •" •••a-** T^-'J.^v?: • j^^ -•-. . » 'v.. wfii^r me^^vcars:wui-be requi^d^tp sit-waiting/and /
-• •' " ̂ wwftSiS f̂ltiirtî Sî  ' - • - - ' - -
" c?.SV"-'n?y*-.", 'ri-'Tf * ' -•" ' '" " V' '- ' : .. rf x, *' *"-'

penei^T^li^^rSS^ffl^at-JJb'̂ S'I Ifrin tfiis nwtte^. '-The Town^ disco veiy requests'
_, ' . ' :^' **?* *• *-*"x* "t# -•"' ' w -' ••* "" • - " - ' -^' -'* ''

iiri^ratuiiel^iffiMs
. , -•». -Sr '-*^S?v- ' •:'•* * '.:/T / "- * -,. -. :. i

. 'h ^-'r'.JV"""^. ^'*v=. .*^ •/ • --"""-- - :* t*'\ -,--V " . ' ( " • • , , ;.-, - ' • '
ss tji&l^tiohjii&^ See generally

" ".•'"-' ••" *'^'1 * ", i*'!.-1!*- \r • \ . ' ' » ' • " •••*"*"" "• *' "
: i, •> **- " 'V*•'-,•*•> ,-., 5

l --C "", v1' .- .£ „ ,*-- - - V. ,t . - /. -' ,'* /. -
. "! . Sec6nd/tyS.''RailthWa;hrafo'̂  \

" i ' ' ^ - ••' , '•'. ' , -~;,.** • * • ""'• " - '"»«^ (*-' "" ^ ' ' '
.' • "' " ' - . ' - ' '? -'--. - V-i-aj <•.*-•-'^ *; ' . ,.-. ̂ r "* *-o -̂ "^ ".£'-%- " ; -* -'•' -

.,' - -" assorted attelriptSitb^crrci^
1 5 * :* "" * - i •"•' ," *' . " - *-.** ^" ' . "•" '- *' %- -!*..•" ' *"••"

.; andtoe-Townw^ ' "'

-- Cl̂ c^gn t̂î m|̂ Ms
/:-•' i '*"- :V'-' 7'̂ 'v'̂ 1^1!- .^^V-^/^::V "•• ' ' • , , ./;, ' -;'11: --

- ' . ' ' •. ' • ' -;-V' • *' -. , ' : - ' ' r ti ," » . . , ' * . .11 , - C ' " . f . - -"* > • * . . * • " i^--"-' -" -- ,v *" - '

'••"•!

»**•- -*

'̂* ;*i**



* * - * * * * - * , * | * f i , * • it <•

doubie-speak'and backdbor;tactics emfJldyeS by y.S.;Rail relating to the propos-ed tail facility in

-Brookhaven, New York.*'• ', J ' ••; *'• / . * •- - - .t *. , _ •*, - .

•'In addition; the'Board-recSitly rejected a notfcVof exemption filed by UJ3/Railrin -
t . * '.-*:• v -' " * J'' / ^ ..'' " T , ' ,• - ' • ' '. -. ' ' - • ' * . ••" --. ' •. ," • '- * * ' •,

' another proceeding because it found that U.S. Rail'hia4 provided false and'misleading • :
~ *H " •

information in violation-of 49,G.fcR= §* 1 l'5.0.42(c).' U:S. Rail Corooration-^-Lease And

• Operation Exemtftion-r-rShannon G..?A NeV Jersey Limited LiabilitV'Co'mDanv. STB Finance"

DOcketNb;;35042(servedOctober8;2008)(annexedheretoafcfethitnt F). 'Specifically,die - ;

Board found that U.Sv-RalKs Presfdent GaSriel Hairs.verif5e.d^statemenf revealed-mat U.S. Rail
* •» * . - * Ji4*. ' , s - "* i * " " " " • : - • •• . " ••

s.1 .- •' ' , ••. ' ' * " .'

was "wor c^W/W in'its notice of exemption," and "was attempting'to use 'the fetierti preemption

that the use'o'f our notice df exempti6nrpfocess would confer on [the'property] as a,

" - • / - • , = • - • • * • • - . . . . • • - • •
. In additipn,'the Town iri&siniilat cbncerns,witli respect to tfie veracity of the witnesses -

<that U.S.- Rail-dffefed at ̂ 'preliminary injunction tiearin'g in'a related-matter pending before the
J " 1 . " * ' . - ' . ' ' * '1" • .' "

;U.S. District^ourt'for'^-Easto District of New -York, gee Sills RAatf Realty LLC. -U.S. Rail

CbrDOTation^WatralJBrotKejs.anc..:Pra^Brott̂ înc.: Adid Contractme Com., arid Suffolk A '

Soumem Railroad Ll^^v^^\Town^ofBnx)kliaven.-E:b No: 07-CV-4584 ^ ";- ~ V — .-. T r.jj. .-, ,jir - TT. V._ f ,.

•T. * '/I1 - , , - . - • . ,

(TCPXETB). I U.S. Rairs",witoesses;at the hearing were Gerard Drumm, who testified that he-is .
.- •• -. •..,"", •*? *• ' '•. •• , ... * f '• - \r '-

CFO ami General-Counsel fo both Sills Road Realty LLC-'and Suffolk^; Southern Railroad

Corp. and Oabriel.Hal^P^ident ani'̂ EO.of US Rail. ,Specificall̂ "Mf.;Hall washrt -."

forthcoming with res^ttqttedrcuni^^ - ^

properly, or even.wim'respeWto^whicH^entitv'̂ w .. . -.
* • , " ' * " . • " '• Y'V-."i •' /': ; ;T" * ' ' ; " ' ~"*'' '"*" " *' '* * '"

-.. ''•• Areyjewoftlieple^^^filedmFin^ceD^

d^nionstrates u?at;U.S.;Rail is using simiiar.pbs&uctive tactics in thi^matter.' In-light of its'teck ^ -

r f .



- ,- of veradty-and-the-wealth of niusIeSdmg filings ̂ stm^en^jU^R^'s plans must be" subject
' • ' ' "' ' > "

to full yetting by trie Board ana'fuU'disclqsure.to'all interestecf'parties. .At the very least, U.S.

! -Ijtail must \& compelled tb'pro^i^^um'ents releyanf to the1 construction arid operation^ the"

. . . . * • • - T -. v- - . 1 ' : "^- x ' - : \ i'--'" **•?>.".. "*''.'.- • - • > , - , "' "-•
,' .. ". - Finally, ftgples without sayiiig that^vitlibut ̂ disclosure p'f<U.S. Rail> proposed plans,:

itwould.te^pps^ible^'safeg^ .
•. ' " "- £r-'v "' -'•" - ;' ~,\ '" . "' • :""• r i : • * " ' " " " * ' " " . - ' -^ *%* '

: •; - ,- v « - ~ ' ! " - ' . : • " - ' ' •' '* \~ - i -" ' -'' • "ft , -: • **
- • the property:- Se£.e:f.. NeSv'England"Transrail.'LfcC d/b/a^WiJmington and Wofeum Terminal -

, ^ v ' • • • ' • ' • " " - . • ? "- '" . • *\~-t ' -' ,' •
-

'' Woiiuinî ^STB $nan& E^d^g-No. "34^91 (serveS May 3,200.$X"complete and aw^^ .'
^ .*• ;* " ' •* * j'r'*1'1-.*' "•''"•%•." ' ' **' * "** ' »

,inf6rmau*6n" is necess^for'the^^rd to ̂ eigk'the rwssible trattsportatidn benefits;of tiie' , ' *.
11* *"- H " " , . ' • - ' ' - ~... j#'^J ?i "'•• -*"vw ^/ ' - *.

proposal with the en^runratal and Other .impacts):: As-set forth-more fully in tl\e To'wnls Reply

to the Petition forExeraptioff'atJriages.^-S, U:is. RaJl J^demonstrated-a tbtal'disregard for the. -

ienvironmental'conse^u^ic '̂of its actions: ' _ " , . • :-'*"*?"-'

• ;In August 2QOVUrs:^l:c^ji^n^'unauA ,
!, ' v "*\ -"-':•->l "'•"-/- -i'"^ ; ^V ,*, "v*-'j,"-. /- /,
property^ Based on evidence-that ^Construction may be[Occurring or contemplated" on rthis .

property"-including\newspai^*accountinoMca^ /*' -
i - f'' _.-"c A; "r/»*> «~*V -1" •' ' « ' . 1*,^*- . ' •/•* " "'"' - " "

Al̂ Uh«*ul 1O J— .A^B|*UB J •̂••̂ J *>^--—. — — —8.A J J-—^ ̂  _^AJf ! _t^ „.— J A -AS .̂a ĵCl L .^> ! — m. t . 1_ «4J% AAA '

''SfitS^Sm^eimifw;-*.^^ <

"• * ' " "* " " "*' w " * ' " ' • •

. 8.
/ v
>. -i.

j i ^ i ' ^ i . * .
• - x,. , 1 "i if - ' ~ ' ,



; "it is directed- ̂ imm&ately^cease:̂ ^ activity and tor either o&tqih Board
aufkorj^dpon ^purswmtrto -49. U.S.C:'§ 'Nwify or aboard decision .̂ ,'. ...

iwh activity doe&not require- Board -approval. - ''

iLLG ̂  Les*

" '12, 2007Xi*qct6tier 12th"/' -'-„.
• - .,. * * * i . , • - t

Decision")(emphdsis"addkl): • '^ , : /• , , . . _ - ' .^ >-" ;- •/

' " . ' - ' • • ' - " . , i'"V- A *:>T;- * ' • * " ' , V. • - .* ' - ' > . "
:, ; TK^BoMd's'dwision^hibi^a^^con^^ Bythetimeof"the''6ctoberi12tli -

" ,. - ' • " . ' ' . ' ' ' " ' • - " « - • * • ' ~ . *, "**, •*
* „ i ' *, i ^ j • :+'-" * - "-. » . 3 ' -

Decisipn;1ioweveV, tighter-acres of land had already'been clear-cut-and tens of thousands .of
i * ' » • * . * " * . ' ~ . 7 - • *

f . . • . ••%. ~ • * ' • . • " - . 1
cubicyards of materials had Been min'ed without any qivironmental itudy as to,its impacts ̂  as

-5'.

• Envirorimen^lt^ity'Revie^ Act (VSEQRA") - or whether measures ctould'have been taken in

. ; mitigation. .Additiormlly'̂ sU^h clearin^^as done in violation of town Codes "relating to'4 7

' clearing/she-plan reyjewVc<^istruction attivities-and.sand mining." Such utter disregard for the

Board's processes and the p^t^tiaf safety-find environn^enud iihp'acts1 mandate full disclosure

- ! "• y.S.MJ*s,re^h«sfou^

-• SJ£ Exhibit A'heretoj'̂ eJlai^.C.FliR, §pli 1.4.26,̂ 1114:27 and-Jl 14.30. trite dctober 3rd
" * « " , - •' * ,. • \'i . - • •.. ^ **k • * • - ... -

and 6th letters, hoy^yer,"y,SjRaU:feiled femake any substantive'pbjections to'the discovery

\f sought by the T6wiL'^&#Wance with the Board's ruies-and:the Federal l^w of Givir- -' '
.-i* "' j> • ' --V •"'/ ' . . / • ; ' ... - '. ' - - • V . ^

.. Frocedire'n^CP'V^^ '
" ' - > * ' ." - , \ - :*V"**V*."-•*•*< ' r<* p "7 •"* - . . ^•••/•"'•^"'••'^. * ' _";, 7 " V ,"-

T Its right to object .to 4lscpvier^^d mi^.fulJy i&pond"fo.1ui>iscovery:reduests Wfferf Sy the '
1 %*, "."C • f,r^ - • • "i" "' • •» ' " *" " " ' , > " * .

1 'Town: ' . "_. -*".'.•!/'•£• : -'"":'^-" - \ "-1--; , •• ^ . • % " '
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•' ••• \-^ii^'i."^---1'' ''•'•*'- ' -'-' -<.>:" ^" * ' "• ' • '
objection shqulib^s^d.iri;lieu.bjfanswer-." '.SectionJ'l 14£6(aV;:Wi4 regard*),.. - -

interrogatories,̂  ̂ CP-iito^der^t^grb^fefor^jie^onVtQ amintenogatory must be stated-''.-'"
, " » * * - , - • • - .•$•"'./ * - " * ' i "

 %
' • * . * " ' * I

1
 " l ' * - - * • V " * * * « •

;' with specificify, -.̂ •̂̂ ouSd-Bpt stat«l,initiinely objection's waived .uriless the court, forgoo'd, - •

* cause/e>cu^:the;Kli^/r^ule^ "./ •

respondlo;Aeals^ve.î 'sS.̂ t:̂ .̂Tqwn. ffite^smisiiyelettersabtbyU.Si'Raiiwasnota,- "'

good faith-attempt to responcl to,tUs&?Vervf See Exhibit B." ' - ' . -' - ' ' ' , ,
- ,-• ' \ \ ' - '"•:•>".• &&*' V--'5 -' -TT . • : • - • - -"- -'., i :- -.' -:-

'. % ». -'j *^! ^^^.j ^ •** t?£- -f\- v. -» . -i -' , -. * %w<, .. ^ .I' * V \ -,

'- As eiplained'hereiiL\the-only^objec^on",tW Rail'inade to the;ihterrogatbries -
. ,/ • ^tf *>v*. i_;.- ,-.^/*;'--'-..*.-V-" ^''v?* \.- ;• .>'.• s ' " - 'v . - , / ' . "

' i - " * •»*.( '** ^' "*1* / ' .* * Vir-v -il -- -**" " -- **. *^rrt' -' '•' * * . - • " * > • • "p

propbundedrby the'T'qwn; .was that^the' Town could no$seek;disc6very under the exemption- -" '
_. '" " -' A'J *•? , *", ?•*" '* . " , " ' , - J ' ' * ' " ' ""- * - ' • . '

4. . -.-. --. , ^ ^»v - . '._ / - . , . • . - - | . - - - . - ,. »• " ,TV -«

. discovery,'Brbbfchavemur^ U.S'. Rail to fiilly^respondto alfbfthe .'
' '" t ' *l •-i i,v< t_j •'*r/«. - * "v •>• - .*r -•*,?! ' '^'j ••' "*v "V''^-" *

, ̂ interrogatories pr6pouno^d-.by the Town~1in.Exhibit AvWthout"o^rtunity,:for further objection.

". ;With regard to docuDfient pr^uctioto;BrbbkK&yeh ur^es^e Board:tot follow the saiine fffocedure

as-ĵ vided foV-wA^g'aH
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siratiariidnot'- U.S/J^siratiariy^idnot'^^ ,
'. /r-.r1'-**^ --«. ' - . , - - v ^ - ^ - •* -, .- • •* v
- -"•*. ' "-V. :.? f 4* '••/"*"-> * ^ H-\ ' ' "' •- -*•'* •-' '* * *'"r '-' . ' -.'A • '* *-

C.F.R. §4 1 l'4:27(a)/;The"ma^ is a^tted'un^
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tofile,ini^pon^^6.UusMoUbnandoniering-U.S. Rail to respond-to all of the interrogatories'1 *

* " ' " . . • * • • ' ~ ' i • " - . . ' •
and docuihent-produ&tion requests. Pursuant to the-Board's regulations and the. FRCP, the Town

> _* , *• ' <• .. j - * , • " , ' - ? * - ~ . - * *•„ y * . \ * *^3' - •" -'j-k H i * . • _ , . i -*.*, ., * * \
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the requestS'fo'r>admission. -•;• '-• - • - .
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CONCLUSION

For;tne'foregQing reasons, the Town respectfiilly requests toat; the1 Btiard grant its;Motion

* "*to Compel:Dtscoyery ariti'oruer that? .*" . . - • •* *• r ' -
<•" * '• ^ * ' <!,*'*, - " _ ' . . - * " • " * ' . - . , *

pyfesVj^imu^tiis^ ''. • . -,'
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. .

.(2). U.S Rail has Waived .all further objections to the discovery requests; , ., •. -..",/•• '-
f ' and H. " " " • . " "t .^ ." ^ '" • % . '" - % ' ' ' •*' * * ' * , - . "

*i i - • - •"- '- .' '.'. , ' *\ ," ' ^ •
(3) All requests for admissiotf included in 'the First:Bemand Discovery are
- deemed adrnitted. . ' "' , ; ' " • . • * -

ubmitted; /
* * Jt*

Qffi^ of ̂ rlc'A^Cu^bettson.
New York Avenue-

' ' " \"- '.-. .. f .. (631)̂ 511-5501 /-
/ . , . , -v. . . ' ' . ; ', ;o ; •- ,^ ;'-.•'• f^ ' '•

• - -•;' " ' ' . ; .* -*- " -Attorneysfor Townofjfrookhaven

,.'Dated: October.iij^OpS-."!',"'* ; ' • ' ' ' . . - -/ " ; ' ' , ' - , "
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I, Maric^A^Cv^^ertsqn', certify th|t,' on this 13t£'day<of Ocptber; 2Q08,. I caused a copy of

:'the foregoing <tofrumrat-tqbevserved'by ̂ maij oh all parties of record in ST '̂Finance1 Docket:,
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Get 04 20QB

".*.*•'" '' v,' • - * • *
. . *•. "• , ««w. V**YJ

— -' ..•!• -*fc«r J • a' • > * i

i- . *

> • ,: ( '

:.. *v 'i7»»KeMiHSN.w: •
Surra SBOO, ''' ^

i?.c. iqooe

.. 'pAXT(SM>e> 896-3939

'\ October 3, 2008-

fax. 631-614-4314

, Law ;offices -pf^Mack ,A;. Cuthberts'on.. ' • '..
^'^aV-NewVYorkVAvfenue \* ff , .- ' /• '••* "' - ' "-
,; Huntih^tqn,--MY-11743'-•.',-'•" ;•• - V * ;" " Via '

'- * V'̂ î '̂ Xv'.1-. vA1* v": *-. *. . / - . - • . -. ,
- Re:râ >l)6Met\Ho-;,7«?̂ 5i4l U Ŝ Aall Corpf. - Petition for

•" Cb&t̂ êî ^̂ ^̂ ioa'Bx̂ ^. % , • * ••'•ft' - 1 - ',

Dear Msy f'Driscoll: •. . *v ,,'', ,"̂ , /- ''_ "'
_ " "': .'*,-• "' ,""-''/ * \S -1"' " • ' -" ' ' ""' ' ••' •..Inasxnyfeh?i" .as'̂  petitions* ";for • exemption are informal
proceedings; ynderj; tfie^ Bpard'a - rules r:

r, such ,, matters are not
subject'to theJSisbpy6ry prpvigiohs^Pf"49'CFR il!4.. Accordingly,
no furtrier i-reiqipoftse rto: 'the '-Town' s.^dtscovery- initiatives will
.- . * .:- * * - *^ - f _JS ' • » * . - ' . . -
issue. ^ , , -.". ';--.', .- . . •,,./••,.

, Please, do'not hesitate to-contact n̂ if you Have any further
, questions';'' .' . ,-*.- *. '*

yours,
, ̂-'/ - ' •;/ John .D̂ -Heffher, PLLC

JHS/mhd ' - . . r ;-,.-. _/-" -' '
"" . * ' * * i "." PI »

- *"<>"' ,"*•'
• i ** • • •- *

' - 1 r, , ,•'•-" .

• ' *• *h * . -

- : ' . < . '\ '•' .-as - . - ' - ,

,«, .-..•: t.:..-
1;-:̂ v.1-:--".r-l.9;' =.;

RorUwjbnî " \ - - ;* - " ';' - » / :, . >*- *-' *" " . -" "
'' "' *' • r ? ' ' * • • • . M -r *.-"' * • -. -" /-'„•

•" * ' ' '- • , " -" ̂  - fc -"•• : ' - r .", "•'*", V. •""*•(

-' - %- ,- •.•'-. ./ ̂ i•/•".• ̂  ' ::«\ 0"_.-'> .'
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•-• £•

434 New York Avenue
Huntington, NY 11743'

-P: (631) 351-3501
P: (631) 614-4314-'

Mark A> Oittibertson'
Jessica P.
Joseph C.DeJesu'

Of Counsel - .
Michelle M. Pfeiffenbeiger

-October '6,2008.

1 - . .James H. M.J Savage
~m r*<?»r_AM-!-__ *»* ir r*'

-Washngton, DC,20006

RE: ' ~: W ^l -'CbnSfruction^and OeratJoh Exemption"- Brookfaaven Rail Terminal
£'35141 • • ' ' • • . '

i J i

•- Dear Mr. Savage: . * ' - • . ' % --1 * .
' . * J T* '' • •' '-

- I- • - f '• I am in receipt of your;Jetter dated October 3,2008.
1 « ' H * "" *• * * *

I • As you well know; 49 C.F^L:§1121.2 specifically permits'discovery upon the filing of a
petition for exemptidn'and.^/fc/rfy states that such discovery "snail follow the procedures set forth at
part 1114." Ypupstatement'that'petitions forexemption,are "not-subject to the discovery provisions of
49 C.F.R. l'M4".is there^Mfe a clear misstatement of the law.

., .; While!y6uflettCTromes,v.^
-see 49. CFB- § <1 10l27(b); I^mv>vriting toxfiferyou an oppprtunity to'reconsider U.S. Rail's.position ,
and respond to.the^iscQvery-requests'in dae;course. "'If you choose to stand by your 'unsupported
position, I 'wilfSe forced to i?ie:'a motion'to compel with-the Board. 49 C.F.R: § 1 1 14.3 1 .

Very truly.yours,

Jessica P. Driscoll '

Cc:
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nm̂ "il-\'j3n-nT~rr"T"71EE '-• '• (

•"'-;*• ' page 1

% -s, - • ' I ' ~" , t .' "•" ' ,
* • . - I, . .* - . • : -

dcfober 6,-2008

Jessica ,-Dri'sfeoll> Esij.',:-
"-' LaW Offlces'pf' Mari:A/;JCuthbertveoh . " . - , , '. --

- 43,4 NeV York^Avenue • " • " ' * , /•
, -- • - • ' - - (L^yil743 .'-;• -. " . ' .Via fax 631-614-4314

51'41'0 8 Rail Cort»; - Petition for
_ _

* * Dear Ms. 'Driacbl-1: , ' ». * ,, . -.•
,» )»f **. "- ' ", -,

* In;; response ,'to.your October 6th letter/ '49 CFR 1121.4
defines-VexeitqgTtipn'-'' proceedings aa "infprmair. , Hence, 'the
dlacbyery. proyialdris' o£;;1114: are inapplicable. • - ' /. .

.̂.,. /1 u Please do notliesitat̂  to contact me if you have any further
w.que'ationsi'- ':" - . ' " ,\ '"• ^-. -- " '"

Very truly yours;
John D. .Heffner, PLLC

Savage

JHS/mhd -
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I1- . ^
> . i .

BEFORE THE..-
SURFACE TRANSPORTATION BOARDS

, .FINANG5DOCHETNO. 35036

SUFFOLK & SOUTHERN RAIL ROADiUb
» LEASE Ato OPERATION EXEMPTION -•"
'"• \SILLS ROAD REALTY, ELG - •

REPLY TO PETITION FOR CLARIFICATION

' ''*'-*^W^, f. •; 'V,-.:^«^g¥y»v. -
•A ••1^*:^-' -. * v •̂ deid&irtLii'i .tfw111 •y *^£ , i~ ~ i

'W1^ >- *J»»*

,̂r-

;.vit'*! . * . .

MARKA/COTHB
Law Offices of Mazk
434 Newport Avenue'
Huntington, Netf YoHc'- ';
(631)351-3501.

Attorney for the Town fifty

May30>200«-

.: A \A.*'L: iH

••>_



". ' BEFORE THE . . •' .: .--.-,... c,
SURFACE TRANSPORTATION BbARD ;- "./--

FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL ROAD U£
« LEASE AND OPERATION EXEMPTION

• SILLS ROAD REALTY, LLC

. . ••"• • . --'' • - V?-V,'* 5W?iXt J*A H ' * f -fii • •• »• . J1* >y f̂lb.iJ * •'v î t • •-*-•• on

' s -

, -.' ^forthbelowlsthei^lyoftteToTOpfBnx)^

' 'I '^Clarification of Decision of October 12,12007 filed by, U.S. RaU Cripopftfon

"Petitioner").. Petitioner's pleading is yet another attempt to evade regutetitti

' coftjttfuctioiVmining activities jt the Sills Road site by any goVernmen^fiikk^^f

• jStafcorlocal. Brookhaven contends that die Surface Transportation ̂ xwW (4
1 * - • * *»"
nit condone or foster U.S: Rail's activities, but instead should condemn tb^se

i i " - i i - H . • • »
1 < Raft's argiutents do not addra the cur^

I ' - • * ' • " : -"31•' / " . . , • • • , * . . . % , , - r » . vw
fftom the Board seeking to commence the constroction of a rail line, bu^insUg£'jrdy ̂ ^^^^^V <A '--'̂  •'%

K's • ""^ ~ , •'- _ - , .... j.-1' ' >h p"4SK£nv?iVlr • 't'-^>?1 • ' ' • j'-BrvUwvmalw'belwvte&teBoaTdihpiildG^^ ^ '^
' i s " '•-' i^3Uh,Suffoiind^^rwp^^bfBc«i.' - . . " > .. • >.' .-f^^^^! •* • *" l ^'^""•i ~'^ : '• '• '"- ' ' ' • -• =->aiap'Viv.s. •- • ' • . . •;--:^afe«f'-:s'' I



? î3Wf«s^^

,*••
* »""•

Petitioners" request ^clarification would require the Board to..

.," • /".. 'deteniuiiatta6f*ri£^
"* "'.' * - " ' -^:' , ~."'£ j"'-" *"' "• !'".** *:' --' - "' '" 'jj-^-'.
' V • - u ^jbhsmictiraac^ttti^

rf*j_ • .

-., *-''-;- fprojw^ibomes.wthirr^scope of ^

"' .'* ' —^**-. -ijl. _<_ ̂ 1...̂ ^ j«-Ji-^.i- -•««* > Jj_ ^* J •* ^__& d.^Ti..'*iii..-.-*flfL*iril.Y.UffBrat/• i aofliorlty.oD tiieSe.tteeshdld-iajpe?; ttfe Board cannot

' , > i !>•••••> • • •••••••j • f*~r ™*^« ^ "•~ .̂""~ "̂'» •••• «™w» -^.- i ,i VSBL'VAHUAXVJ At ' •» • 7SS

' • • ' „ - * 1, . » :* '^V'''•*".'/ - . • . "" , - ''Vl'*'-d*/"*-^^^^&fc"lj"-'>i""«''^
r -• ' * ' '"' Wttpftf^iritlTD AY H-Apf"lVpf7iDO¥TldYt ^ ","* ̂ i v f".. w5Jij5ta'i?>Wfc Jle jtf. • > . •»£N•p * ' * f f • FXUU*T~™*^r^JfU*m t ,ITjij\j-T%^TJ*^"m^ ^4~ C ^ ^^^a^i ^*r *%£^^ ^ - £^j

,' < "- ,** *" • *" *i »«lBB^B^Mĵ ^^^B^B^ î̂ BS^^™^ î̂ S^^BS^plpBJp^p» ..i , tf . J t̂SLSS''!*'' Ifcil •" J1 • i'i'J

*•*** • * . • • " • * * r-~ l - ' "* '••* i'' " * ' *' * IM'V A«c "'JS. ̂  * ftPtlt K? TtCjl *" " "' '?$

N: ''. • ̂  '• r ,- ' OnMay ig,2007, Mii-caiiier SufibUcft SouthernRaURoadL-^.^i^l^^^^f fe"', • ^'//^
* .-• - ' i - , " " » " < ' . .^i" - -1-" ," ' ' * ' "" ' * r' ''

>>;"' 4.ver^ed notice of exOT^on'\inder^ § 115031 tbl
1 •' * "'" / ' '- " - ^ -•-" *'- ' -'• •

'-"-, VvW^iRe^ty-(^Ub^apF^Nd]nB^

m t ' \ "IV

to lease front non-catfifiG,
v-". Vv:^' ^iRe^ty(^U(8^apr^)dinately^"•--. * - " . i , ~ " - - . . , ' ' • " ' /-"-? \'"!' - -.- .,"- /, • ^"s*. ..r?

. constructed in Yarthanki-^y, At fee'sarne time, Suffolk requested authon^;^^

•In ksnotice/^uE^ha^nicludedaWrU
. •- '- f-*'f> . ' . . ,• - :., ; . - • • • -C/"V;'*lw i ' * * • ** ^ •* _• • * Y_w\ • «*^ k'ji

'>' v f' ' JmT flw Iraokagp und^ylttg-S^ffi*^'* ftfttiea nf iwaiiptfoi^ in which cBSfcBjiMrf^ui
__>! - 'i1 '•' • t ; , , 'ji, ". " . * * - • • * !• * " ' * * ^ i j ; * •^AT

' * -" (A« emwtnierinn nf <ne tnfalriiaR. miil'ni ffnirfmnniMihil muimv until flhhMjmimhlJmaneiviron^^
' '

SeeSMfolk'ifeSoibcmRail

-'' v ' , ' v. -;'.; |:Q|ihlati:in Support of.T^m p£Brbo^haven*a Reply to Petition. fitfSI^-^a^oN

''": r '?^r^OQ^C*QuinlBtt Stateiiic^)/ate^e4'hereto at Exhibit A, at 2:/UpoA'i$wj^jraOT

-.*r?fj"itfi.-. JL -i_ jKinrst-^ afir&•. j >* 7 ^*"jl .



ewinaitefme "June* 1st Decision"); QtriiUanStaiofli^^3J
"*; ^•• • • '';. *.̂ L*r?-*y-^ -M * ">si

' ,*-.'*&«&^ '. • • r '"H
I*" •' " '' - ' '" " • *• ' -• * '• ' ••. • 'jV^WBsV'jV ' * ' v1 . OnJunel5,2p07/S*^oIksoughttowhlKlr^ "- •• . ; &

*. . ••-,-' % ' • , v • *
.

mnterdi fry fhc Hn«A
.

S^H^"***"' *

' - ' " ./'*s

i Attotney Robert F.1 Quinlan statirtg that he rci»cscntedU.S."Rail,an '

t• common carrier short line railroad operating pursuant to authority
•• v ' , ••" • - • •i .j - , ,. •

-'.j letter'stated that as 4 common carrier nijrqad, U.S. Rail's construction pJP
•"• „ * . "" - ; • '
rgcr^rhedbyfetoallawandsulgect'tpthe'exdush^
T • -r ' • „ -

-j . - - . " •'-./ -. -:. " •• • -
'̂Statement at 3. The letter farther indicated that U.S. Rail had leased rial taA
'»• ; j •-. ^ '., - -... - j . ., - • • - '

tdcpnstnict and'operate an **e5ceinptspurw within die meamn^ 'of 4$ U.S.d §1-0908̂

I ^ In August 2Q07, uK;Board-again directed Suffolk to file me mfi^niatidp-re?

| June Ist.Decisionii a'substantive reason for its attempted withdrawal ahda&buied.
I i * - * * * *^ f* *s
!*vwlieaVTitorSiUs^ticipatedthatfor-hireserviw

i that was to be constructed^**. See'Suffolk & SonthP"1 R^lJtoad LLC •*'Le«fc*''3fcid
J * • • A M ^•••- »JTJ>

i'EjMmptimi--- Sjlla Road-Realty. LI^L rTinaTOe Docket No. 35036 (seiv^ August i3î |f
j \ . / .". . ' " " ' , ; : \" " \' \, - • • •' ' ' 's'.^g
j JnXfr)(herein after tHei "August 13th Decision"); Quintan Statement at 4^5. ^TteBbiBSi

'. "t A-. , -^WJfi i ,,fi
s* «•

M. t^~ ",-i-iJ1*- -*S^'- '̂ ^ftst



ll\a.v\ja,j\pj{ij. 'Augiist ijCTVwutwuai^yuuuauauunuzciuaiijj. , f . • -. j.1 .'y-** * . • -, • '4
'* " ' ': ' ' '&' ''~lS*&"v** * " ^

(ftve&tfcrea^l&fbieto ~^ '^.-uva

ti» Board ui&reasi&^y^haa grown concerned
fcerKrttoof-exenijrtm
of Bother acqd îion ai^ operation of a'-railroad' line

Kthbro;jgh review'bf their circumstances prior to;

^"•"'1 ' "" ' -a proposal should be • - • ' - -
^ .en^ronmen&^and historic',n^>orting because the

* C/FR ^§vn6l7(e)(4) or (5) will not be 'met' St^ ^
* >&&.6$%4%(G)fr)jty-f^^

\an!u^pated^nojveineDts'oT,in^nnojdal containevs and uplo/51

-tbns^ of /construction, aggregates would, not 'meet or.' «Kce«_....
'( Board's! 3 traldijer day;threshoid for mvirormieii^^ocumlprjfeti

.the ariticipateil'.inCTcastf.in track traffic would JL ^.^—
* the:BoM's%pio'ldJuiider49Cm§n05J(eX^iX^

ft».

mc' '*'

^ifS-aslv.to

.«*»;
Br.

'August 13th Decision at 2. :'. *• * . ,

. Suflblk filed an evasive, response .on August 23,̂ ;

\ never undertb^-an^coDs^rwrtiori of rail ficilities
*s$

Cfewithdraw'ite

ion and noted that it^bnld "view with'distsvor any future nquqst'%1i
•" • i -V ̂  ̂  -/. i _, \ H % i _ • * * •

otuiis location unless thetynstaSctibnpfi

^

' ibBttationBteBiiirlQn^Siife^ tilMp^i&fflfllJ^ C. "^. U\
. - - • . . i • . - w i -

' !2S,2007Xhereinafte^ '̂HJe^ Decision").'However,U.S1 toWi^^^W-':''-, '^r J
';' "- f"- r, *;-'?-,:

 f ' ' • '• "• \ ^v\'V^W^';---' --i1"-]*' • * ̂ *" • " • . - • • i * i ' •* - "'i*..'A*.S-" J ^ * . *. •»' <,;

-'\i • ' •";'"•*. * • / • * •,. ' , ,,-"•;,• -'^STlfflfi'^i o^^
^ : - -: - ' ' - -1" " * * " *

• tl i*••.!%*, ""•''k T» « i ^^ . • ut * » " . . * « -e1- -> —*J«(H. '.'TS- r.*_*t"w»« * • i ^Xi J h J7i ' %•• «.»- T»rw s •• £fii_ . ̂ ^£^SH£1



; construction wa? occurring onjhe. property as early as August 2007. Ver^^Sta^i^Bjbl gp*' '£ -_

! Gerald T. Dram In Support ,of Petition for Clarification ("Dram Statemetaf*] f 8. ^jfift* I' '"'̂  .'

! In October 2007, evidence of the on-going construction came to ̂  jK^^^p&fe^1;.

•i Based on' thft evidence &at;**ndl construction may be ooeurring-or.oonlejaptated ̂ mra;*^ '"'
n, . ' -' _ % _ ̂ jf* _. •\i"tiM'>* •'*" "

: ̂ property" <- including a newspaper account indicating that Sills, Suffolk aftVafc bfijffl6*Pf?! '̂.".

11 3

[cubic .yards of sand with a value of between $330,000 and $750,000) atfhe
^v" " . I i ,V. i . " i • * . • * - *-££.*

-<'. • ''.'-, B6ard,««ij/wftfff, issued ahwder to «ase "and desist and joined PetitionjprV.S:
- \<\ 'c\'-.- • i totals actionu Specifically, the Board held: '•-

!J?' ..-'•*^; *-.-.,,... niBonwv.D.-ffa™a™dfe\r •'̂ •"•;̂
•' - ^^pS% /:-Vcis* *>-j4iK»X^ " i » * ' "«'

• •• S^V-S*^ %*1i.. aVVt^ *'. -l*u 4 *** _ g*i-a
i . £Ldhr. •?^e*.Oi** _*^uu* i a ™ * 'I1

.. because-iw.partp has sought au&orttyftom the Bt
tmjF

.agency?s;own motion"and US. Rail,will
proceeding. 'LIf U.S. Rail, Suffolk, Sills,'or any <
' undertakingcqnstructibnpfany rairfecilitiesin.'' '
-anywhere"in th^vicinity»-itis directed to " "'

fflfff * §Q " fl/nff rtfoUdH

fd Board.

Southern Rail Road LLC— Lease Ami Ooerarion Exemirtiog. .Tn.n..nn.npin.rTr.w —n...M-r rrr-mw. «.<nWnw.

• i ^ .

. LLC. Finance Docket No.̂ 5Q3f6 (served October 12. 2007Vbereinaftcr

• -• , ' " ( ', . - *.V -/•'
^ ' •;• .• The Board'adecisionwaS'Crystal clear, it prohftite.anyraUcoiistnlction, fi
,/.-.,i! S^*J

' hif,t'& ' j., *-v- r/^
!&•• '.4^1/^i^:^theiD<tober42th,I>c^on,-howew - -.'̂ .̂

, ' , )liiin4TKfa of thniMMdfl.o'f cuMc'yaidg of materials had haan mined ̂ ih^^^^J<aS&^VJjy*% . -• • i'V -^
' 1 , ' / ' . • , ^ ' . * . ~ *5 ,̂ '* jjff^Tfi^-^jfTiSK;1*: ' • * .j%3

.' J nhi/l« aa t/k i*a I««moj**a _ iMiVn îM*^! 1w k«*W A* XT^4;*»-«i P».J»^fc.̂ «^* l̂SM»^V:»ifc']fcSSH^-^V g ̂  " ' ' ' >."<.,•'! study as to its impacts-pacts-as':required by b<rth \ ~-:%'^
,' ^ . 1^,^" ..; " . *-. • . * ,t\ * • . *•."*" ~^f' ' j**-11 i'a f̂fifta*«ffii'*1''!̂  • " • "• **7
_ *.T .**—2£i'tu^L- *» s 1 > *._ie^—11". v^ i A -i ju>?4«fc!feAAK&iW2BBu^£ni i1""£>5cL • ' * "> ?"•--. • '•'-". C^^A'O-andlfaeNew-YGrlc'S^Envvonznenta^

•/-'..:? $flfi Smftfb Jonniftr,^^Sto&/or K^*an* ratf «Ar wAftovf approvals, NBWSDAT(0^cH«*|J
llwiMn aMIvMMf B . '" ' "*.*"* ' • ' *T" *JjwWoatExhflrfta

> J
- 1

V. :*"&&$&'•y-j'd
'i^^Ji^np^Vv.^ j'-?^

r1 m,-i-:



- * '

- •'*»?•£ -» ' , ' - C *Jy?.
measures could have beetfteken in mitigation. Quinlan Statement at 9rlO. 'Additteftunrf

- - -.. '-"47£;J&*%.*&1 ' ' "• --*
CodesielatiiigtoclBarlntsitejfilto^ "

t - V^?-^£ :' * ** $3
'' iS* <S«A' y* "*/' '** " ' " S
l & & S % f a - ,* : * l *• -!

"**

' activities Hftd sand itiihing. Hr .' -, . i * i
. , i - ' Still, U.S; Rail's Petition for Clarification seeks to negate'the

'. "'. ; f October 12th Decision a .̂to continue construction activities. Thouj

' , - 'pleading, the Petition tor Clarifictitiori is inertly the latest ma series'
*i , - - •• . * • ' • • ' • •. Wtff ' "t iLfJ11 intentioned pleadings anrted-at beginning constzuction fine fiom anyiieg^lation wdQ

.'"'- '','- - rbMmto'oftheestaWisli^^ '; *-.!- '.< *Js3tt$ffic**Jm'':'':+': ' %\

W^^«a^^^-\^S; 'J

.
' 1 1

inue eonstructioa by way of a petitkih;for rsti

* ' - October 18,2007. ft claim'ed that:&e trackage ft sougihtto build was disQonnected ira
. , • ^ •' ' . • ' ' » ! . .

• ' aflAcen^nspni^pursQantt649U.S.C§10906

J- .,16,2007. In denying the stay, theBoaninoted that Petitioner did not have a fj——^^.-^^^ ,. ^.^

.;'; ' 'likelih«>d of success^ thfrmeritsWitsai^in^ •' ,->-
ll' - •' . * % '^"--"- - '- . ' ' '-ii-br1 ' ^-"t&^V-'- ' - > l » j

• '* |becaiu(e*1he track cannot reasonably be vieft^ •- ' ' • fa

' i that will be. located hundreds of miles from U.S. RaU'seocistmgoperati^i^Ohld^'i
. . .

Snuthem Rani Rnad LLC —• I^ase And Oneradon Exemntinn — Si

. 16,2007) at 4.

• *. ; ' Next on October 26; 2007;Pctitioner filed apetitUm^aAninWlli^veimt
- -'- .^ " . > *.•" , v. .*

r^^^^^m^ • '-.{'̂
\:^---:fr»v^ ftB)
:..k.,i,,'m8^^- - •;J

, ,/ j of the cease and desist order, Ttie Bba^o>nied the petition for i«consio^^

-,* ,i« •* - t
&>< ^'-^fe'.-' , Y'i'

' * "" ! * " "" * r " " ' * * j* -•^'inB.'^'^fif Z1' * fc *' *3
4 ;,. - ;2007>holding that U.S.'Rajihad not^alleged changed circumstances of su^niteed^g^% ;̂| ̂  ,.s' ' -,;: '^

' , . ^-tievidtt^tfartwoiiM warrant reM ", ̂ ,;^

. -
-,-•-r" - i *?i r*ij ?>1



V-*1-

'TS ~ - 1 . ' ^ - . •» -
'" ' . " * j. iC' * -V'V^ - y

-! 2007) at 4., Again thefcoaid noted that thewvw '*'
1 ' " '*'•-.

, tractage would be classified as an ancillary spur. *: . i -Y^-o '̂ 1Sfcilt- .*
i-^ .•'•"-."'." • - - " ' ' r . - ; ' £*. f- &v"^IJS5uir. ~

. J While its petitions for stay and i^conflidera1ioawerestiUpeQO^D^^.ffi

• ,. •• Petitioner also ajjpealed the cease and desist order and sought a staj

; AppeaJ^for me Secbnd(^

• •. '-f. i'dismissed the appeal. _ - -
1 * i * * i

' "! ." • FinaUy, U.S. Rail filed,an action in' the U.S. Distrirt Court for&Easterri;

jf r.(-g

'*?£:$

tickets itissued to Petitioner on October 4; 2007 or fiom issuing tohcrtlckets
' ' "' • " . . " - " ' • / , • *

*cn from "taking-any other action to JnteWef#wi^

Ion of* the alleged rail terminal.

. i A hearing on fcepreiirnir^injunctiM^
» 1 ' I * "

. - 'decision has issued.'-1 •- . . - . - ' V'''"J

Not content wWi\^ petitions'befiire the Board and two separaterisarjj^'af^ffieifl u//

:review by federd.courts,-through ib'PetitionfOT
* ' " . - • * *

-, . {for yet another bite at the" apple. Incredibly,

• 'T | begin certain activities-.. .with those 'Activities pre-empted fiom stale TOiccid-Ee^n™^^^^
"-' *\ ? - <;' -. ^ \\ y J":'" • • '•- .;v -1i?S?ll*fV *•
\ ^JTOnmg and environmental regulaticDs;"-Petition at 1. * , .'•. • ^5^«r."^?^.-. J.;

' r ' ' * • " «, • .''s5! ."SlJr**1 -i *. ••• -•- ; - J ^-- ; /.^^.wSlff^." •
-. , -• };-'" Ahhoughit is still the.case that "no party has sought anAoriryfinU'W

1 "*•*" ->' .r-V ' • : ' '• '•* *
•r-/ -. ~ -construct any rail ficilJties at this site/1 (October I2th Decision at

. * ,r *

••^i"s

^

to ignore the Bbard p ,;dde-
"1 --• "• ''- -•• . • ' - ' * ., „ v . . " ' J r f ', .v. ." ;' __" (w^uto^>versight or authority rr^

•' "• ' '-• •• - "• ' " -. ' .-v \* ' ' "".!•* 41̂ i
, ;- .1 * Knurt be deruednrJew and ratU^U.S: 1^1 obtains "autlkm^



i i.' • • " • - - « *
-;lWl(a)oraBb^rd-deci^on,;; rfa^tfaa

ir thVhearinibntiie pieUminary injunction, on March ^SfWfwS^m
'' , • • ' - -• •.-, . * • ' - . • ' . <'-?H« . •• -. ~ j*. - •- US J. - - -

: jthfe Section of Envirtmrae^:A^

' fc '

{' i ' ', ' " • " * ' > " • " » , - -1 t • jji. * '
• r-f '"• • • •'' |;20Q8, U.S. Rail plaimed that the 3EA;had reached a "consensua t̂hafibe;̂ ^!;

-"• •! o - -! j^n'Eaviionmental Assessment:(MEA^).rather fliaa an Environmental ImSflerefa

' chief of ̂ ^Vre* *y ' :
1. /- '̂ '̂ ." j.dMmed it necessary to re^njji^lettei1 oonedjiig the record on May l?'fiR)08

av K'^g'fceW
- - "

'' \ Exhibit D, Forced toti^yn up to its misrepresentation, .US. Rail conee^fttfts^l:
•- i ' J " •"" ." . , . .> •'- , •' . - , , 1 1 . "$£,- ."-J"
\- I'May 13f 2008*. This dis^rted account of statements made at'a m "f '̂1*"

] latest in a string of misrepreseî oiM by US. RaU before fte Board. ^t V;
" : ' .. '.." ' ' - ,- ' ' . V" - •-•*- .v , . -- , - / - ̂ - •*•* 'jfi.'*

• ; . ' In support of its request ,fbr tiie.waiver of the environm«nfa!inotic>4^io^^l

^ L /cWtas that Svito the n^ several weeks
. 1 I 7 . * • " •'," . • ' " • I , 1 \ * > ("m**. * ?

- "^ -Lft-",: • • • • " » : - *• ^ îafi1 '•̂ •"': ^:i exemption under 49'U.S.C.:110502 "n^ the lem^^ "
•*. J • ' i " * * • "i > "" • I • * •* ~, - f%V

... intheTowrtofBroofeS^t¥
' % '•'• "U V -' *•* • .,':-^S:: " < " ' ' - ' '. ' . «••*•-

"-' ,-":;-\^8.I^tter(Epdnl>itQrti..TTieinaccur^

- Vifth^mis^sta^eiiient^^ Indeed,* because of th«,«0;StrifW

ire U.S. Rail to file an application in

"' '

Sift- fc.a



. -.

• ''^TBvl5H0^s*..yrTj£!

an

, I'
JV i« i ^

. • ,. '•' '$

"iiie>̂  ' - v'|j ;.' • . '//• Vjmggiftapwv j^t - •••a
' • '*' - . * ' . " * " • ' - - - f c ' ?* -'- V- ^v *feiy 'cSî ' ."''1

,v - '• [;peMssion to proceed'*^ seven enumerated cons^^ ^ "^^^^ - ' l % "' - ^
," *••*+ • i " ' - -' '"• • -- ":*- . • " * * ' ' ' ' • ' • ^ " i * W J , • ;:;.. "-

t ' - . . ' , , • ARGUMISiTr • • -SB
• • ' • • ' . . • ' . ' , i"UPV*^"1ft . . . . . ,.T^

•-' i" - '- ' ' ' * * " • " . ' ' • • * - ' * jff^vi'SfiB' "" " i Notonlyis.tr»Peti^nl&,Clartf^

' , . . ' -I •/ - .-. "" -r; **-." * .' -•'. . \ ." - "V^/;^fj •• , * * i j « • *.« • * - * * t * * •«£&

. '̂•' . •* f^readyhdd,tEepro^se^-l^ of railioad is not aa "exempt q>w
~C ,, j' . . ' .- -" ,''"'•••, ^ ; • ' *. ^rj/^r
AI---' .../.P"-trai*-lslbcated:himdieiofinUesJ'̂ ^ Moreover;aaaetfor& in:§Q&Ujpe^
r ^ * * - 1 ' ^ * * *- f l j " 1 1 * 1 * " * • * J* . fm . V ^*t\..v .* •; • . - • -,.- -. " • • -^^ -"-VE; '̂ ^- J evidence pfUS/Rail^ Involvement in a lucrative sand-itiining qperatu»k«tjfie||tp|fm

• < * j " * • ' _ . - - . i _ > •" • \»i uĴ TL1 * J •* " l", -' - c" -
-' ; raises a sigmficant question aoto,?vhether U.S. Rai

•'l-:.i:i««
i \ '."•"•- f1'fit- -i;.-$
tf'.-s^J

;--. -.' '̂  -

: A. .No petition or application Has been filed Peking a grant of aoth^y-to :̂̂ ;̂̂ /
I corim^kw^iridim& undtor4^tIJS.C '«l^WOlfaV >';' • - -V-^;-,(''-J':*'i-'• jvf"^17/

ffsirrr rr"": r ™r ^ n^rvai r b . . !^?j,/A^.
" & - * ! . ' • - • » * • **SUM -1- liS."

, Petitioner misrepresent its dealings with fhe Board to date. Despite Ja^i?ai

r indications to tte contrary, no'petitioii of applicaiu

'.>'" ^neofrailroaA^S^VmePeti^nre^eal^ya^
1 , v" fc kl • I i • *^. r *

•"f.)'^ J;Seefeing Board aumttritytp;<^nsta^

i ' '-% - - - . . - ' ' ' ""- : -••: 'SVvj'.K:«
* - v - ;;i .-. ' .-; j; -: -..-; -. .- , . - • :<J^Si&-;

^ " ' • - l ' >

••;-' 'VJ

FatoiivB

.fe)n^^
'



., proceeding to gra^ toothp^-begins when.an'application \aftied. 49 U.S;C.'§fi<8
?-* .'V '''*' :~-* \ f ' £ ' ~ \ , - '„ ' !•-- -,.H
! midst of the hyperbole^fetitfbnetidoes concede that no application or-p^tta-m

; " . . * ' ", '" * * " * * : •" * . - - -••,•3*. iN
. ! * . . ^ . _ i - _ • • J l u i ? v

,.*-.'*
7 '*•" "* - -' Til
£ : -\ .v.'2$

E5- '̂ • ."' -"."58
**?#- -;.-/!-. -3Eftfc£: • =' . _£«; -i / v.^ - . * * . „ , .,> r - . .- ,. • jsr^-•iQyiM^y- -; •- • • •*

•:^4e.^Petjtlpft-fbfCla^cM(to-at5f^ = -• =^

/['petitionin advai^ ofsubinfta^^^ '. '•.-' .'.̂

CiiolA^ lias cnaoged since tbe Board found in
* '>1'!' ' - • - J - - - • * ' ' •

L fc u*" ' *u*,'iiJ.« d^'"'^ - " ;% ' niu«-1" ' '^Stu'
! ' " - _ * , . - * j * w . . , " ' . ; _ - • ' " . • • " " 7 '

', at£. -As such; te.titee^oid.ijue^otfj^iar^^ has not beefr alrfgtra
. j ' • " " * - - * . * r * '.* * " • * * * • • _, " <hi»'**

I iAij_ jJsisJi.il • ^ !•'.» .** •_ • *_ ~!•*» _•_ * l̂a-'_.^ • t.__ •_ t^ j»-jA*'_- " _il *3.-i

' » - eTJt
-* '-'̂  -^' '*

*• N *k -̂ A

'.'•*
*-i'V». \ --'i^-Ti r» ' •

' " " " ^ r f - " ' * ! . * ' . * 1 ^ " ~ I " ' " • ' • • f " ' * ~ r f 4 * V ^ y*-fflttfj 1 T Q f ~ A ' j i | f l p mfm^

• IjloHsdicnc^auestion-Upaf^ :' ^ ; r;b;
• -% *• • • " ' *' ' . -' '" * s^ a- lJsfi0liA I'S*1 *" - * '" '}!,$' I ' - -' - - i •'• • ' -••- " - • ' '"*• ^«r^1Sri.fiU*?'-*i^'1,*,s*W•J -^» »-i - - iL. •—i- M -mV -Sai-J**-*- ••'«H-T-i j^j '-?_;_^^ ±i .—M^_X: J £*-*-—?—^—ft&Siffi'&SI/ietm&sSf^j.&.Ji'k. * n. ' ivgj% v *r i id

,W^U'^,.jrf.* /*-•&

11 * i • - ' i * - ' » • ? i

I activities, Hs jiirisdic^^isaccjiislve and preempts the application of iriany il
•I1' ".' ' 'V* -. ^*-J!V~';". • • ^ " . " - " - ' ' . . . ' . . .

i and'wgftlatioiri^49 y:SJC.:§^050l(b); jeeah- V¥--" -'^- ---*-•—•• -*"*•I * - - -.1* . • -.»;», - . -»'.,
' .j - -j-tf

L Acauuhioii ancTOneniibri w'

^'l^F^^^

,,2iflasanC'Sectionrl6501(b) also expressly provides that •theiemedies^^ovi'
'.; -. . - ".' . m' ;v/ '/; r t ; ; • ̂ .-;"
'i U.SjC. §§ 1010*1-119081 are exclusive and'preempt the remedies provio^ ^

' 'ili-w/^puiposeoft&eTede^Preem
1 " ' . ' " • * . " '-4- ' - " ' ^ *'""*"'

i regulation 'ftom unreasonably Jnterftring with interstate commerce,*)

t In support of its^jfttinature request,' however, Petitioner cites to
• . • ,, „ * i ;" - ^ " / ' " ' " - ,

. .[PesfertXpBBBS A" EC -~
[(served June:27.2bflf7VMDeserQCpre8g"\ Petitioner's reliance on

• Iniiflobflnctenzo tnoMpCaJl^Q pnjflcMcd'^Bntiop nvoxompfidn1*'
.'anneaWfiafhanflia.-:.. -'-V-- : "'

. - • - ' 10" >

^ r . • -.. : ----- , - . • • * • . , •
' • i I i • • '• f*" Lfs •, * •' i - . I**- pJ-_- -a. *

. "^/fsM*--f • . J 'ux^'j '* j-^-iTi* fj' . r*V •%> . .1 ' *

fliatorv Qrdr

-
'
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1 Firrta^ foremost mbey^Tm

I "clarification" of a previous'order or for permission to begin any "constriction*? aen;

I DesertXpress asked the Board '!to issue a declaratory order firxungfthat tepibp^Sjgffi

jofanhtters^highsp^pa^

| because of the Federal preemption in 49 U.S.C. § 10501(b),'

j sought was both procedural!/ and substarjtfvely different than fte result 0.-S;

'.petition for clarification.

Second, there-was no-question that me activity proposed by peseffXjiress.

The Board noted: -L , .'

rolaratory order concerris.its . "''

fi«aKtie ,̂uicludink'tw,passenger si

^sidcjorwijiiin theineian of Interstate 15 and would
pio^ an ahgi^ to to autt^

high-speed trains (bat would operate at speeds up to 125 miles
per hour "and would tiavd between the two termini in undet
105

'"' | DeacrtXpreM at 1-2 (emphasis addcd .̂ To me contrary, the Board has

1 skeplicism'reenxn^^whether'U.S.1 Rail's propo^taBclagewoiddbeantoejnpt

•• Jtherfe remain significant factual issues vMresjiect to whether U.S. Rail-is
i • i' ,1 *•• * •
> facility at all' §£6 i^fl sections P and Eat pages 18-22. ; .

'. .\ > Finally^ un1u>J'U.S.'.Raiirat the tune of its Petition, DesertXpi^tij^alre
•f >• . / ' ' - ; , ' • ."*'"; j!
' * 'fee SEA and had beg^th* preparation of an Envminmer^

-JNEPA. State; and lc<^ authorities md conceit

11

• - •- ••%v^>^sr.™';-
-1 •- VL*5sf«3** '^ J»i "xV •**-- f -•

- . • • . ' - . "* • *S?^S»9J£, ..•"•.



"• •" "" •.'??, r**1?̂ "*

* before it, the Bc^ clearly staled, tt '
' " '

• '• -- ' - -- . * r'V i • i
;,- • tDe^ertTCpre^isptoposn^a^ ;: -y^
"]' ' j • " - : ' • . • ' * • , . " .-'' '" . •'•'̂ •ij?£* ^ft- . ' • *• Y-

• "' ' ~ * ~ '•:p^ertXpnasal3. In that particular case, the Board was able to
'

or

• i energy resources.'

:' US;-Rail, cfttito other hand^ to not V)egim any environmenial r-^,- ^~ f -^ .- .,.,
- 1 * ! ' " - . • ' " ' ' »\"":^?;lt%5JiJ^''::>V^
'• J* !cbfitraiytaUtr^U.S;Raahasdonetodaieistoreque^ • " ^vtf
", '.i ' ' ;. " ' •* ; .'-• -' "V^S^fe^ *•. .*•*
-; ~r'' irequireinents^under.flie Board's environmental regulations; arguing duing^iKiftnls^^^^-^ ' - •' -

/ • , . . . .
' J64non&fibticeisnotrB^uir^'l^^

' . ixiiininialinqi^ontheefiyiii&iin^

|' U^Rail'sarsjmientfUes^thefaceoftihetick.Thisii
* * •
[has requested permission for so-called "pre-conatruction activities."

i -
' Ipnfted States Cdurtx)f Appeals for the Second CircuiL1 ' ' " ' '

_. UIW1U1CU VIM UHU, U.119 «T«>v IMmgjM V|IWU tV I WWW U1D |nU|CV« plUOUOIU, W UW!9D|£Kf1t

* ' . - '* * " ' ' '"1 " " ' • " . . ' . , " ' ' ' - ' . • , tjf .**>*
. I • - ' • • ' % : . : . ' - • ' ' ' '--"fi

~ I' ^s^counter^to3^A);US::RaU\rouldundoidrtedlybe^
•i i^; '-i • .:"̂  -, . • 'i. v " ' '•

: • • • * ' * ' . . • - ' ' •. ',;"-' .t-s-

12
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. s- -.1. ?

i .-• * >*\ *rfv..-*i ± ,'
". • - • •! eflvironiw '̂impart statement because, among other things, the property4s,in'adwpK-:f- * '** i •»• * - • » » • • .^ • y f f ftp ^IiMU j

., : flow recharge zone and Is ecologically part of the Long Island Pine Biyte '̂an^pmOTJ?^ '
.;*- , - < s ] ;. - • * . t ' • " . ; . . - /!¥ '̂!«*i

, •'Ldevelcmmemoftfae^iopei^^aycAusesignificant .
! ' t - ' - , • ' . . ' . ••-"'lal^flE1*'

- • •' •! Turner Affidavit 1T4-5. ^Thus,-despite the rqwesentations that PetWorieth^'iiu^m^^^/t;
. ' . " " I 1 ' - ' - : -•" , ' . /;" ' • • ./" '" ' ' < . ' * { ;'-;M2Sv?.
: ' . 1 SEA, the project has and is going to involve significant eavironmenlal impsacib^^; V^|^f'/'", •

.,'.. 1 .'. . Inaddhion,thekegionalDirectoroftheNewY^

• Conservation recently sumipariSed the significant environmental impacts Vv&iifi
•' ; . - , - • - ' ' * _ _ " * - * - '"-", *" p ^

I most serious concern is tfiaf a deyelo^neni project ttat calls for the deatingof o>i'

I**1 toOfluiung of bundreds of'tno^ifffffHiff of VRZOS of cuoic matenus could riiovo.* • * " . * * "
> ["'environmental review.*1 'SeesuDtai-^Saiith. note 2.
'I •* v ,:. . . - : -.
' Similarly, in- NewJEteftlflnd Transrai!I. ' V . t

 l-1™1™1^ 3 r-T"

! exemption for a rojufested activity'

' - V.fc fcv *
t ,1 . * i ' • • jl'i -rf x ''t*\-'t, t* "

here, there haibeea no'environmental analysis to date, ̂ BaW^by'iS''̂ ^ ̂  "r ;^
. ' - - " • ' "*' - • ; '"^ ^ *'S?v"*i*^

«f a«ttitwiMi dtri> r*rtH»irf*̂  ar-ri«ifl*a /\t* «lio IUMIMM*!/ .M f̂tVuflMf} «fthf»«WtfiRMwAl:f ct&i

11. ;Wheie» as here, there haibeea np'env

1 ' - • *>1 review reqirired,byNEPA). ; ' -;

, " As the Bdflftl stated itiits decision oA'U.S. Rail'i
i * " ."

If the proposed activitieyat issue here are found to require



<

F
. , . . - . . .

conditjb^ sK^ " ' ^ j
niiti^pqto^fcnrii^^ •. .wj&*^V?--V^"'• . " "^V*
t i r i n n i a t i i s ' . . • • ' . . . ̂  ^ 1 - - - ? • '

i *.;•.,.'.' '•' By ald^ig the-t^t step r
adetemiihkiwi of prior apm

' *" " • 11 -- •"' f" •- " •<• ijf vtn'i '"r AiflSiiiw^r.r "^Sj^'v • " * 'i !

I asking the Board to sanction conatnictionwthout any environmental a<
1 '' -' * , " • * / * •

.' _ > {process was pinposeruUy;desjgpe& to prevent such a result See'Si
'«

'";- \ • |GoalitiofL-lpc. v. glateg 352 P.3dl54S::557 (2d Cir. 2QQ3Vrflnding tfa^JfepA re^^^^^^V >.|fj- ^

11 '• .•£•• jto^mtoldite.de^sionUtTO'c^^^anac^onun^ ^K> ^'(-''^-^

' <•' :̂ :;¥ ei^iotaeittal(xmaeoueaic^vPQflli^ al.v. U.S. Armv'Con»tfBijfi&^^y^^^^^E.1 *J ÎJ

• 'V".: J- v *' J% ^ Ck.^KhbldinglhatitePA was exacted "to ensure ̂ ^ '̂̂ ^^^^^^^^- '̂t^ J

,/,.- o^rotiwpdaiitialenyiiwm^^
• } • ' " " ' • ' ' *•£'-££•' i ' '

' * '/ .V -V ifllffi4b C J.R. § 1500.1'pThe^^A'process is intended to help pu^ik^^^j

' ' f - . - .^...^-..r1 .j..^_^^A-!*-.^:^__..,_.: _ . _ _ ' _ . . '-,-r'Av'-*^ '(»̂
• - ' ' • • • • - • - v - - . '

'mat are based on
•«"v • ! " • . . .

V * . • , I - " ' • T f c . l * '

"",' * .• .', jrestore and enhance the ehyifbnmeni.'*0'
- '•' •'" -'' "* '• -1'- -"^, " V'1 ' ""

.U.S. Rail fcseefcrog toihgage in"actual construction actrvMcb: ^, w«»» g«ut ifryasfuuf w**tityu£/o um n»nmn wmmiv**yti H>»UVHI»B» • ""TJ"7irO^3|iHSf1iy^Vjl̂ t?T ,̂ ' • 'jjt"^ '•

po '̂a.omstructiOTJiirisdidSpn.' "|T]hebrm|̂ ofacondeamialioa'pioc^u^ ,̂ ' >J

'«inshructinn.m Nlehnlflon v.^KfiJainimTiicific Rmtmnrf Ounnhnv. Wh^^riQ^tiffiMi&i£&- >~:'' ' '•' i; '̂ 3

Commerce Cpmmissipn (tfie.̂ CC**)* the Board's pr

cdMeranfltion to-be construction^1 toiidemnation is usually the first step^fe£&
"". '• > ' , " '• » ~ " » I " * i i "i J* j ™jl ̂ ^
-î -S^ ̂ ^^^..^^.tt^^^^^n^

' . - ' . - •-':.W;*-'1

£^3|\?t_; v.* ' Si}

. -•!.
ju^dic^on OVBFA constpjcjion project^ Ae condemnation stage, it^ . ' " " u c

' ' ' '
'

.. fc^j->^.''^l.- >. ' '. •'."*• .-.•Ai't:->i' ^-a---!^^-!



'argjue that actual constroctibn adivhies do not require Board approval

•
; _ ' - %

 if'". '„ ̂ - j J A f r ^ 1 ' *

• - "' j fhfeBradpitarloaibUifevtewoftheproposd-.,' t \ - - . . - .•- . . :-• . .. . .'-^^j^&jJM;
*' , InsboTtrUSiRaU^pBtitionisthcpMwtrweminastriiigofatte^^- ' • — TTTT -- - * -, v ' ' • * *' ^ 'Ji^*y?5sff*^«& .

* i •'' * ' * ' ' ' * *' - - -* • & - Ssî ^SfcU1 • •*"conttructi<m without 3pafd-a^

Rail's nriftlflwHfCTfti

t o g t f f l '

t ; Contrary td U.S.Raii^s assertion feat it has
" . ' i • !

'• !•*• i;r?/-i?i' • • f-1 **

proposing teil construction that was exemptfh

pronouncements did nc învite.comment or collaboration.
'! i

chronology1' reveals the tztie coarse of events:- a clever but transparent

- All ofthe.meetings priorito JJily 2007 listed m^ Meeting Chnmbl

AwPetition-fiff Clarification tobtipl&e.when it was'the stated ii

<L

.

^* m. * ^ I

ff'&S&
'&

?>i '4*.y;. .:%-, -'r.^<- - - : " . • - *• i * T*3f> ll" JSt-KSuT IE' I1 *• - . . '

:. /. '-^^^W^ .\--4l
tings. ' -^\ JĴ SF!*' - - - . r f S

:. ' The'frst uiteiactipn.betwJen Petitioner U.S.-Rail and Bipokhaven'

Realty U^;-U.S;RaU was not a party to any of the mee^ , f, ^r -*
' r-. -' ft?J?,

' -*'£

15 '



'.'' H " - - - *^f '. v '» -' ' *•
merely st^ ^U.̂ .;Rail;had,leasal ffie'Pipperty and intended to

ithu tjfeWri^ of 49 U.S.C. §10906. &S July 12,.2<X#'

annexed hereto at Exhibit F.

apnouricing its-plans jto pj3erate,wi#iout"state or local approval, the self-

as in "exejtnpt spvi?y_ sijinaled its'ihtention to operate outside thetouiutfjdf ffetfeal,^
• -* • • ' " - * " . - '*-'•. *' < •* •-. ' ' ' r. *vr-;-v-'

well. By.way'of jcontexti'Ais letter was sent just a few weeks ate Stifif^jity

'V 'i
withdrew its notice of exemption' andUc Board directbd it to provide mro-tefi»m
' • • " " * • - ' " - * • " " * %

To add^ins^t to injmy,-:U.S/Rail begad clearing the Pro
l i i . i ' f

*\ l'-',. '| was the start of fl^unaiidibnze^^cod

t̂ ard^<teÎ .W6ffiSSlite:v./". • ^

\ ' :j. Still;U.S:RaU"pqw.argues'tnattheBo^mustgra^ '^. V-!(;-'^

. / -•, '1inuiedn.preconstr^bn'actiî  it would b6 otherwise prpjw0ceji'^'^TCHHV^^ '"- "••: ^1

'*. .°; / 'y i t ies .P«dt ionese^ to bein are ac^ ^""^i.Pcdtiobei; s£e£s to begin are actually construction activities
• Ji* *• i * ^ fc «

1 ' '? JFurtta,-w explairM-below;rPetî. i . .^---T j ,,fc ^ % ,
• . ",y; - - ', -V ^ -" .• •

16
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•••.r.

[ • As evidence of the allege^ fhann" it would surfer. US. Rail cites to fhb-^^nir^w('. - .- • ^
i . -' i . .,*• • ,r",*£.," •-.'••" v i * • • v ' i*
[ already oroo^ 2 locomc^ves'a^ that hhw - -rs

fulfill ExhibitBtoBetitjoWfbrCWfic8^i^IAffia^rt)tlf23-24..

sequitor. Fu^ Petitioner has raised all of these arguments in its appticatioafor ]
i , .. • '
'• injunction, which"remains peaid^ before the U.S. District O)Urt for the Eal

j York. T^Boarf'has clearly spoken on mis issue and "ft should aot

i arguments because they have bemcleyeriycapriciied as a different motion,
f . , " • - " • ' : * ' ' "• *'

•• UJS. Rail rias purchased or^coiiimitnients it his made to third parties art due so
'• ! • ' V-"JT ^/Cv-

actiom and not at the behest of any Board dec^on or ouective. Trie Board hWt̂ S^al'an^Ly.;

cc^sistent since Juue^2007'and has never suggest̂  ;;.( -,; >/^
- - • - - . « . i . j j g

and operatiotu. Similafty^n0sntt»orrlocalaulhori^
, ' •.- '"-- -' ' s • r:'vS-a'*?"\^'"•"

local permission has been sought, - . ^ '. • • I?.:-'.: ,-'.'•'

i -and clearly ̂ s that U.S/Rail should cease and desist That U.S. Rail cfcose to ij

Board's directive should tiofnowbe grounds for a finding in its ravor o '̂iD'aoxae''!̂ ^^ !̂̂ '
j " '-" . * ' ' . . . - , , •• " =-' .• •' ;,,'"•" -i
;eccaiomicharmitini^,sinTcrd^toit8ownflagnuitiy v'-'"•. • ' \t

[Section of EavironmejitaJ Anfty& hairv

U.S. Rail claims mat

the

.f

judicial review of the Board's October 12*.
^ ^^ * * *• J • ™ ^** ^j-__ . .,. ,, ..'» 2007'Brief in Response to tw'PBrnes^^l

Injunction -neq^esr, me'. Board suggeste4, tiiat the f^tfeji1;
•' .' clarifican'on'asj''to'-^vtother the Cease and Vfc—''"-^-^*^

( ilasugge^ciireiterat«d;>ytt|̂
:-$pSt|*B

; of Envlronmeiital Analysis f SEA") during its.March'17;'2QD8
"wttfame-Patties. " • '

Petition at 8.

,17-



, ,Neither: die BootoVnor SEA have ever committed such' a .suggestion 45 writipguu
: - 'V " " " ' - ' * - ' ! . , • -. '" *'" ' ^'
i fool's ief)Ktt^c>nthaVth£Boa^a s r e p r e s e n a o n a e o a r a n a v e requese s e a r . , • \

'" ' ! " * " * , • " • l j" L * " " . • " " * "* • r , jS *"*-C*™ '• " * **'«

• •! 'anotheV, entry in its continuing ledger of misrepresentations and embdlishnftnte., •:,'$_-. '**«' '" / il'- ̂  *,-i
*•*••' i • -L; • •* • ^-"' -., j-' %\ :." . " "" "'r -.M'.J**.* "- ' i*! ' *" - "'5
**,'• I * ,'• . . ' - • . * • • " ''- - . , » • ! " > . vi^SGjL te^-^J ^' * •'v

" - ' • - ' " • ''A review of 'alTof the "decisions issued for this WHACI, ucuAwauai* """iMafp™™ pny • *,
" - '•' *.!?/*'' V\ '' * ' - "." 4 \V^/ ^^a?'1'"" ' '\ .''I*

never advanced'sî  a-sugges^ i. ':' ."^
.'£ ' " ":" x . . . •• """" i " *'*'w£j%-^1'.3*^"!*' * '

tapeft'ti^WcIaific^misbasedup^ ' : ' -"*

appellate -brief.- Petition "at,^B,* and 10-11. The Board did,not 4

•Qarification>'"bui rather in ah appellate ptoadhig filed in the'U.S. Court of v

•«i . \ •* ''.' * * ' 3
* - > * - J -•>

.." f'
Secpnd- Circuit, 'counsel for the 'Surface Transportation Board argued {hat it ̂  .

roore appropriate fia: Petitioner to .address the scope of permitted "ac îvidestefcrc^^^^Mt:'.-.. \ ,'C,;' "-'^

to file for a prelimfiiary mjunctiort. Petition at 11, n^. The Boari., '

|throiighitsdec^nsjandnottheargome^ , ' ; - ' " ' ' . • -^
. t • » • • » . _ ' _ , . • ' %jjv V^iV^-^fe ' " J

• ., Similarly, the SEA has ndvcroffered a written suggesuonthatU.S;RalIsee!Ms1^tpi'• ,
; . . . • * " , , , . . , , • • rf>f.' _ j - f » w

* • * * * , » i " ' . •- "•. • *J«"^ 'rf1* ' * *;
^clarification.'/'In-fi '̂-tqdate,1 the<mry<wrresppr^ • . .J
• 4" r ^ ' ;-Jl i.1. -\-« -'•' " *" '; ' - -,; . <: 3. ••">'.*" ' ',. _•:.
r*s-"-fQDA •̂̂ » '̂«i"'-̂ *rr-g.-''p»:i7*>* •l.'̂ u .̂̂ ^^g fl^ )^ '̂̂ gf|yfa^^^}fefeji^ij - -^ V',f

lay 1,2008, .annexed h«etf|8^^5rfip^ ;v- . ' -' • /

I v . -Asthe Boa l̂'itself has stated,-Petitioners are unfikely to prevail in.flgfr arj^Sftr43™^'''' '' '' ''
h ' ' - % ' *.'i" " J" • ,'i?O

""' > * '" ' *, "•*". •-• - •' * ' - " • "J, !-. Vl^p*

C îef ofSEA.fldr^^hing;>U;S/Rail'fof mischaracterizing the j

feat would be mprire '̂iniider the chmistance&^SeeMay

projjosed Package ought to be classir3eH'asanexemi«""s^soAstitvyilfSeex

Dlaiiflcation. ^. .

Eo fiieard jurisdictipn;but doeshWrequire^onstnictibn approval'

,
• \ '•1"*l;*";'t'^V-'// ' »"-4

-" ' i.*"̂ " ?*fc*" '•'"' "' V- ' i" '"•%

'̂̂' " ' ' t ' ' " * ' *



(
. ^ » i j . u i o a w i i i a a a - J M • - i>3H

*""- • - '*'"•' v* i^**-11! ; • 1

" . • - » Tf ' i1 •"• t^ - if

Bb^ it has claimed the propos^uM of ;- .,. -^
•\ r .,' i> ' "\•''."-• »" • - : ''""'•'jjp'/if't'- '' ""to

-. - I -«;^^«-"<^4~^a'T^tQ§-!\j^ . -'i-i

iq^onfiommeBdard'siratry/exitUcensinga^ ' :',]

!d bfi.used as a "disconnected" ancillary "sour" of an enstinff cazneku.§v(ftaifî B%.6.CE.i' - ' : _i{track would be',used as a "disconnected" ancillary "spur" of an
' ' V . *" . (

! Petition for Reconsideration-at 7;' Petition for Stay 'at 4; Petition for tiarificttion^

'Infi»t,tfie proposed track is eitfaer-a fane of railroad subject to tbeBop^JafflTOir;*.̂ ;: ' /r , "*'
: ' " ' " ^ ' - " ' - - - ' . - '^WK?-V ' : ' ^ittpmanenls because Itw^Wan.invBsio^ -V-J';

* *
The tack Jn>qu

^tc^^
* / .* - -

*s existing rail operations, wh an.localrt hnndreitte '' * '

To date,.the Board has agreed: iffite November 16tt Decision, me:^^

subject track is-likely to be p^rfl^CTi^d as "a line of railroad''4 because:.. *

allow U.S. Rattci swye nev"shippers. The track
viewed as used 'ftr,a^uxi»bse' ancillary to the service that-

' already aufliprize<J to prpyide; as'tfie proposed constructioiapd ope^ra^f ^ •
will be l6caie&-hiundr«is of miles fiom U.S. Rail's exking%eia^^^f^s *

-NGhlo." ,. ' r - • - - - -^/F. O'V

j J November 16CbD<ecisioa at 4.

which U not
nre

v-

' •- 19

i !

i •vn|H«ir ̂  4*v^B»> •nnfiw^ WMWW ^7_W«in^r\ •VJPV^.Wjv'v'vIM

,™,w-*^ndwrtarotiWiteWii^tac^whfch4^
^OTr«toyeiro(fcr49U.S:a 10906...;wid(3>w "

" flys&^orflaltjccCtoiheBoaid'flJuiwtf
ngiilatfon is fldly applicable to



. , . .

• .A v * - •
>.'/•-<•••-,

^
a ran facflitv ' .~ ; F, - •. 7 *jf

. .

tiction of the LC.C. TernSfiiiofi Act insofar as ft involved thfr.cdri^tiii^onj

»of railroad-under 49 U.S:"C::10Sfi01"."' Petitiba'at 12. Repeating JhtexxAdifcH
* •. ^"f ' j f ' ' f * * * I - ' * ~ "~** -Kf^ff* 3

lion. It is

1 dooB fo id^^detotabato'r^aidiiig; whe&er 'fo coccnqrt aUi&tnJ

_>.
V'-

•*• r "jiH/ *. * - .*•"
** •

. >m!£•>• ;:'*?
S^v;^"7i

'iK*^&$?
K^vJ
fc^**5«

j^sdlctiohandcaifflttictiiu^^ --/'•, î 'S;
' ' ! . , - T fs^ '.*'"'• ' " • • * " V 7"*J.&.f**,f •,"**£"*"!. ' *'-' i .",_\^ • ,~ . • r ' f . - . , %. .• ••• , • • , « , -i i *fv t->>k w *5**» * "1 ™
iuiilgi!aats*ra&pplic8tion'!o^poatiato no exeraptiont . '. . • , ~ ,.. .^^v1?''1, ̂ jtl^ '• '--^C*

' .' • i ."'~t'~ *' - -**"*'" - " . " " - ' ., • "* •*^Jp iV,'" *^b ' * *'"!- "rii'' - _ i ". • •* • * •*!»••"%*? 5* " * r' y

White USV^s P^on^pre-sî pos^ that the Board will ff^^v^y^&^^i '̂ ':' -.. : |̂
•-. ' - .. - t ?".' •"*-'-:"' / - -" . / '.•.-•^'ij^ffi?-.'^'1'.^^
a railroad and thafigVnll reccive.ttie concbmitairt benefit of onean^otts?^m t̂la^SS&iKa»^ '-1 •. i? 7- ̂

: rt;*
,yy.*.t

,-^,

ted in the Board's prior decisions in to matter, a healthy dosa^sQsr̂ g
"• •«• 1'liii-.;l.*t '6 - - * --^ • li * "^ - < »^" iSt

'" SvJ* * * - -^ - '•• ' "• JtOW&'iT'CTS " "»"-"t'TI

w *''c '̂ '): tooriv^oMLana^rej^eiWibMfiwarranted':. - . *% /" (^f ;̂|̂  ; v,*^^?
•**^ »• v' /" ^ . " " . • , " y* / "^ ! - '_ . \', '• " "j?"

V.!-. ' 'v Intiwp^^g^iik^U.^

Roll andite pwner-oi^ic Propert^; Sills-Road Realty ("Sills") sought tpj?nJQln tibinffi
• ' '- V "/* " '. '"< '" •' "" ̂ '..,/'- r^?

&0m enforcing ^ local'zoning^cbde'with respect to the,activities that ha^tamVJjefii
" ' " " " ' " • " • - r 'V? .,- -'T -' " . " - < •' ' "• *'•-•*'& fo .-v^-i

^^--^^r^«r- V-%^?»- *•* • - «* .i



from tint preliinniaryiigiin^
" * - ' - - - ' . ; - • . " ' ", * -" • iV^'Irii^'* . • "- *1

r brjeft. Tne evidence arid-testimony presented at ,the hearing strongly —'-JCL* Jta»*«aft*t* • - «
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ind'indicates out it is a>fiid-To: Sills Road Realty."
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equipment in the Proposal even

. i WhUp-on^ftce,'the Agreement does i
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exemption because ft cannot present evidence Oat-it is in fact constructing a

.Property.1. • I , , '
: :, CONCLUSION

, The Petition for Clarification is an attempt^ circuniventfte Board
. , " . - * ' " ' ~'j * ' - ' •an4weU*established regulatory framework, and is premature.

above; Brobkhaven re^)ectfully.tequests that the Petition be

• - ' • " ^'
. ' - \ Respectfully submitted,

May 30; 2008.

434NewYoikAvenue
Huntington, New York
(631)351-3501 '' -.V
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• • . . . - . SJWACE TRANSPORTATION BOARD -,
* * " f i

' " . ' - DECISION *

STB Finance Docket-No. 35042

U S RAIL CPRPORATTON—LEASE AND OPERATION EXEMPTION—SHANNON G., A
' \ NEW JERSEY LIMITED LIABILITY COMPANY ' -

' . Decided: October 7,2008

• On June 6,2007, U S Rail Corporation (U S Rail) filed a verified notice of exemption to
lease and operate approximately 1,'400 Feet of track then under construction. -The Board delayed
the effectiveness of the exemption pending additional evidence and further order of the Board.
The City.of Paterson, NJ (Cjty^and the New Jersey Department of Environmental-Protection
(NJDEP) submitted filings jnipppshjon to the notice of exemption. As discussed below, we are
rejecting U S Rail's notice of exemption. '

* '" . BACKGROUND

On June 6,2007, U S Rail, a Class III rail carrier, filed a verified notice of exemption
under 49 CFR*1150.41 to lease from Shannon G. (SG), a N«w Jersey limited liability company
and noncacrier, approximately .1,400 feet;of track that U S Rail stated SO was then constructing'
in Paterson, NJ, and to operate over it'-- As a result of this transaction, U S Rail stated that it
would provide'exclusive common carrier rail freight service over the trackage serving a transload
terminal owned by SG.1

, * «
In a decision served June IS, 2007, the Board held that it would not allow U S Rail's

exemption'tp becorne^ffcctive until farther notice and that the applicant should provide
additional.information. Noting that the track which SG was constructing might be a line of
railroad that requires prior Board approval, the Board directed U S Rail to file supplemental -
information to explain its claim-dial; the .track was not subject to the Board's jurisdiction because
it was so called "private" track. U S Rail timely filed its supplement On July 3,2007.

;• "' ' yS^gail claims tlwt'itVbuld interchange traffic with The New York, Susquehanna and
• WesterniUilway.C6mpanyp|.VJ5ftW). On June 1-1,2007, NYS&W submitted a filing in which

it explains that it has hbt'entcred.into/an interchange'or switching agreement with U S Rail, and
that it currently-hflViid rail connection with SG^s facility. NYS&W further stated that, should the

. exemption become effective, it would be prepared to negotiate arrangements to provide service
to the facility. -/
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The City, jn-its .opposition^explained that,' on April 25,2007, it began eminent domain
proceedinj^oiUhe j?ropfe^ upbn;which;tne"track in 'question was located.' In.to reply in
oppositi6K-N^EP\explaih"ed:tHat it Jbe'lieves that U S Rail is using the notice of exemption

•• process to s^ldthecaiTier'-siandling of waste from, state and local environmental laws. US
Rail filed a rebutta^^m,C(^'ssub^i^^ 17,2007, and a reply to NJDEP's ,
submission on Afrgust 30,'2007. ' •

- * * ' • ' . ; , ".;;•-.>. :P0SmONS OF THE PARTIES

* - ' - TJieJiCi^-argues, that jive should reject the notice 'as being void ab initio because U S Rail
•" omitted in.fojrma^on or pr^spntod a number of facts and issues inaccurately.' The City claims that

1 . . . U;S Rail ftiledlo'telhth^BbaKljinvts notice of exemption that the City had already initiated a- -
condernnatiop^acticflijnYpJyingihe prbperty at issue here. The City also'clalms that U S Rail'was
not trudifiij'wnen it stated, thai K did not intend to handle waste.

/Additionally, die .Gity argues that the carrier's proposed operations appear to .meet or
exceed oiff'thresholds for an'erivironmental review and.that U S Rail's claims to the contrary are
false and misleading; '', ;"

The Cily argues^that the 6ansabtipn<is not suited for the notice of exemption process, as
the project is contrbvefewl'lSTKe City^also/points1 out th^ .the tansaction does not involve the
continuation of rail service-on the'lule, because U S Rail {s actually seeking to lease and operate
newly constructed-track on^SG's.property. .; " •'

' The City further asserts ttiat'the Boani should reject the notice'of exemption based on
another Board proceeding. Jefferson TerminahRailroatl Company—Acquisition and Operation "

• Exemption—Crown Enterpnses'.-Inc.'.'Stfi Finance Docket No. 33950 (STB served Mar.' 19,
2001) (Jefferson TermjnalV'The'Cltv explains that the-Board revoked the exemption in that case

1 -for a number pf reasonsfrift also apply Here, includuu/tnat the applicant there also foiled to be '
• " candid abouta pendinglsbri^emnation"proceeding.- , [ ' •/, * * * & » " * * * " > j * * * * . * * » " % * . " „

. - NJDEP echoes'many of tltf arguments raised by tiie'City. NJDEP asserts that U S Rail is
, attempting to use.the Board's processes as^a means of shielding waste activities at the site from

state and local environmental laws;and that U.S'Rail has>not demonstrated that environmental
review is unnecessary' iH Ajs pfpceeSing. NJDEP argues, further that the Board should reject the
notice because U'S rail wJooVsufficientiy explained why the track that SG was constructing is
private!frack1ahd thusvbeyohd,thc Board's jurisdiction.1

• In ite i^li^tb tlic.arguments presented by the City and NJDEP, U S Rail asserts that it,
, ~.- no'longet handles.sohd waste at-ariyfofits otiier locations and. that it does not seek to handle

waste,' including ̂ nsti-u^ion^id'ilfemolirion debris, at the SG trahsldading site. U S Rail claims

intent to deceive anyone

- 2
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Specifically, V S Rail contends that it was unaware of the.condemnation'proceeding prior to *
.• -, filing the notice of exemption.2 .U S Rail thus argues that this case is unlike Jefferson Terminal.

.*, U'S, Rail reiterates why now 6fthe ehyironmental, thresholds would be exceeded here,
.y S Rail;ftirther.argues that the fact that there is controversy in this case should not prevent the

'• ' •"- Board1 from;allbwing the notice of exemption to go into effect U S Rail adds that SG has indeed
• constructed Aipriyatfc track on its property,'and that no prior Board 'approval was necessary.

1 ' ' - 'PRELIMINARY MATTERS

, On August\30,2007> the City filed a motion asking the Board to strike potions of U S
RaiPs.Aiigust 17,2007 rebuttal or, in the'alternative, to accept its arguments refuting some of the

• applicant's assertions. US RaU filed a reply in-which it claims that the City's motion to strike is
- ' nothing more than a reply to a reply, a pleading prohibited by bur regulations.3

. . ' We will accept the argumcnts-proffered by the City and not strike US-Rail's arguments.
•• The parties' pleadings and,attached exhibits provide for a more complete record regarding the

proposed transaction. For this same reason, we will also grant NJDEP's request to intervene in .
the proceeding. ', . " \ % '( * * - '

* ,DISGUSSK)N-AND CONCLUSIONS

An exemption under 49 CFR Part 11 SO'SubparfE is void ab initio if the notice contains
false or misleading iriformatipn. 49CFR1150.42(c). U S Rail's notice of exemption (at 3)
describes'the property to be leaded as "a rail-served transload terminal owned by Shannon,1' and
the caption summary attached-^ Exhibit C to the notice states that the property to be leased is
"currently owned by Shannon G:" Ho'wever, the record shows that, at the time the notice of
exemption-was filed'on Jurife 6,2007, the City. Bad-begun'a condemnation action - the very
.purpose of which was to end-SO's ownership; Moreover, although U S Rail claims that it did not
know about the condemnation proceeding when it filed its notice of exemption, we find that it
did. The reco'rd'shows that U S;Rail leased the subject property from SG on August 10,2006,4 *
and that the City offejfedlo buy the property in a letteridated February 13,2007/ The record .
ftirther shows that the City initiated .̂ condemnation proceeding on April 25,2007, by filing a
verified complaint in', suite court' The Gity also submitted a feet certification by Gabriel Hall, as

•' • President amTGEO^of U S Rail, dated:̂ lay 22,2007, as'evidence of U S Rail's acknowledgment
of Ae.cbndemnatiph.proceeding.6 That document demonstrates that, despite its assertion to the
contrary,] U.S Railjiadjajcinjal notice of'the condemnation action before it filed its notice "of
exemptiori'qn June'6,2007I- We finicl that U S Rail's failure to disclose the condemnation action

2 -SSS. U'S Rah's August 17, 2007 Reply, V. S. Hall at 1

'. ' 3 -fiw 49.OFR- 1 QM'iU(c).

' :
5%Sfi£-Cjty's i July 26, 2007 Reply at 6.

* 6 SS£ City's MotioA;to Strikeilfiled August 30, 2007, at 2-3 and Appendix at I
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in its notice of exemptipnTenders'the notice's assertions regarding SG's ownership of the
property materially, misleading &J? omission, renderirig'the notice void ab initio.-

Additionalry, Mr: Hal) suites in his verified statement on behalf of U S Rail that hie
learned of the condemnatipn; proceeding and that a representative of NYS&W then advised him
"to do. what he had to do" and;seek STB operating authority.7 Not only does Mr. Hall's verified
statement indicate that U S Raif was not candidjn its .notice of exemption, but the statement^
leaves us with, the clear-impression that'll S Rail was attempting to use the federal preemption
that the use of our notice of exemptiqn process would confer on SG's'property as a means of
avoiding the/Cip'/ '̂-autnority to'pursue the condemnation proceeding?* In Jefferson Terminal, we
found similaiiactioris to be unaccei>t|ible.? .These actions are unacceptable here too, and'the false
and misleacling-infpimation U S^Rail provided warrants rejecting the np'tice'of exemption. *

Because we~areL rejecting the.notice of exemption,' this proceedings terminated. f • •

' *s This action%will.not^ignificaiitry affect either the quality of the human environment or the
conservation of energy, resources.1 i.- , '. ' .' .'" - ^ ' '" \ ' ,

. . ,\ . - ' . ' "• . . '• -\ , ' • . - . '
• ' It is ordered: ••_ • • - , " • % -

1. NJDEP*s motion to intervene is minted. - - , , .
V " - • ' • * ' * ' . . . '
« • . - * . * . • • *i *-f • . . ' i

, 2: -The City's motion fo strike is accepted, but'it is denjed as 'described above."•*" ' • / . . ( " * * " i •' * • • ^ ~ i £ ' i' ~' .- * 11
, 3. As described.aboye,-'U S/Rairs'notice of exemption is rejected; and this proceeding is

terminated. " -, -;^- "J -)Vj f " . * . - *
""*.*.' "•• ̂ " . 'V* -"• - \ .' " ".- " • * '•
'4.' This decision'is effective on its"'service date. •

By the BoaroVChairman NottingKam, Vice Chairman Mulye'y, and Commissioner ',
Buttrey. . , - ' . " . " ' / ' • - - •' " '

Anne K. Quinlan
Acting Secretary

7>See U.S Rail's July 3,2007 Suppjenhent, V: S. Hall at 3.
8 -See Jefferson Terminal, slip op.-at 5.


