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Pursuant to 49 CFR § 1114 31 the T own of Bmokhaven (“11' own" or “Brookhaven")

L |

| e resneetfully moves the Surface Trinsportauon Board (“STB" “Board”)Tor an order

i oompellmg Petmoner U S Ratl -Corporatlon (“'U S. Rail” or “Peuuoner"j‘to xespond fo lts FII‘St
Demmd for Discoimy : .ot '

[l
-

- - - R
_.-' . WL -

Although IJ S" leeﬁled a petltlon for expt:on unilerpart 1121 it therea.ﬁer mﬁ:sed to

4
e

_..respondtome,rom seo\‘f’eryrequam whlchareclearlfauthonzedby@ GFR §|121 2

PR

B 5'(prov1dmg for %‘Dtseove't‘:y’ m"?Ra:l Eitempuon prweédmgs) U, S' Rail’s] mxsstatements of! lﬂW

.-

“in eorrespomdermesmthiﬁsﬂ‘own andafé"suhsequmt fatlure to follow thé Board’s reguluhons

)
-
- ‘-f"' X1

.-l-'|.f

have mnecessanlreaused_ﬂie Town to ﬁle thts motlonto compel For the reasons get forth

herein, U. S Retl mljfst *or;iemd to respondto the- ToWn's dnsoovery requests In addmon, S

1 '.

'because counsel for U S. ‘gtml h‘n"s knomngly malntamed an untennble-'pqsmon m an eﬁ‘ort to

-.'- .\,,_..,. -

. obslruet the lawﬁlduoo&'er{egoﬂs of wn, the Bonttl's]mulﬂ |ssuea decjnra ‘
tatlng that U.8: Raﬂ-hnimvﬁall objeéﬁ‘é!ﬁ"to thé: fotm and subMe of the Tovm '3 reqnests
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. - requests foi "admi'ss'idn.ﬁwhtchfare anne:ted' hereto at Exhlbtt A. i

] a3, - H t-u' \..'1\-"-: -("-lr"q 'g}.l\ =y
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On August 7 2008 U S Rﬁﬂ Ticda Constrtkuon abd’ Opefatlbn Exempuon »Petttton
(“Pet:ttonﬁ pursuant 10 49 U S'C §~10502 under'Fmanee Docket No* 35141 relatmg to a -
proposed rtul factlttyun Bmoktmv?en,‘New York Hawng beeti granteﬂ an extenston of ttme to

1 .¢J|'

reply 10 the Peutlon, _ﬁte Town,ﬁled 1ts Reply on September 18 2008 Qn the same dpy, lt

. :served its F_trsLDemﬁnd fo‘r DiseoVery mcludmg document requests. mterrogatones and

--l'
' e " A

OE'OctobHS 2008 U S lefresppndedbyletkrto counsel fortheTown ob_)eetmgto
: the dtseoverg requests on the pnnclple thaf’dtseovery mnot permltted‘in “informal ﬁroeeedmgs ?

'I‘heenttretextofvthatlettegread "'_'__,-.‘ - . - ;£_~ ‘q.i S

' .. Inesniueh 1 petluons or, exemptlon. mformal P
S “f pmgeedu’i'gsh'ﬁ.lild& tl}e?Board_ leq,’;nﬁhﬁﬁ‘ttem gignot .%o R
: TR B,ebt-tb’ the “discovery proeeeﬂmgrbf.49 ‘CFR.~11i4. e
! ;Agco nofm’therresponsetoth‘eTownsdlseovery e
N R 1n1t1att ll~13sm ‘ : ’

'- . 1

. -, 'Pleasedonothe;ltptetoeontactmetf‘youhﬂveanyﬁnﬂter Co
PR :.qwﬂ...,. RN g

e "y

S_e_eOctoberS zo’ostz'e‘fiaérfmmr* H"M -Savage,l;sq toJessl'caP Dnseoll Esq annexed

v e, " .

iheretoatEiE:b:tB—-“‘ < o L b . -’*‘ o
'f Inagqoﬂﬁnheﬁ-'orttoresolve'the.dtsooverydtsPutepnortoﬁhitgthtsrﬁouon;theTown )
rephedonOctoberG zoos andtmplored cdunselforUS Ratltochahg'eUS le’sclequy -

v -
.
.,.v

erroneous posttton. That letter ls atmexed hereto'at Exh:blt C Counsel for u. s. le replled that

' * saine day, staung,'“lﬁmeponse to- your Oetober 6th Ie”tﬁer g9 C'ER. rl 121 4 deﬁnes exemptlon a

proceedtngsasmfoiin‘al‘ Henee,thedtseoweryprowstons ofl.1‘14are mapphcable o é ) ‘ .' oo
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0°t°b°r6 2003 Letterfrom’l’ames HM Savage,Esq toresaiéat' Dnseoll Esq anne:éed .
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PR U s--R_-ﬁ]'s bompletg ﬁulure*to mpond o all; d|§oover" ; uestsrand its posﬂ:bn that

DR 'dlscoverf"is*'" ‘rpquriuedmexempﬁnmoceedmgsleavemeroﬁﬁodmmbmwmem A
- * . & » 2, ER _... _IC"" ;1‘... G- - S 2
' ‘motign ig o8 pﬁlsuani‘.to49CF’.1}._"§*~l‘l;l4 R BT P UL
I = L - * * ; '.‘:" * " vr : ' ~ * H E‘ - -
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' L N " ~Rolafl 13 .. :

. Dheﬁvm'ﬁsgérmlﬁﬁﬂﬁnnﬂm ﬁoﬁ‘l’rq_u{edin ﬁgﬁgﬁ’sﬁﬁgm for Exempﬂon . )
. FlleiTUn er'49U §’:1 ‘ 1

"-n

“i‘ e v gl '

US :leddes't'lﬁtobj" toﬂleformorsubstanceofﬂlerequests Iflthad the . b

) - Town would cbﬁsldef tli‘é obJecuons,wqu in good fa:th 't reach luuon anclcure any alleged o _
- : defectsxfnecessary ng_ggwus RalLad\"mﬁn‘}eoneclearlyenoneouSargmmmmsuppoﬂoftts .j_ I

‘fallm'etorggpondtoglscggg}-yﬁqlﬁsfq:mat“pm l)l4”doii§ 61 bl to"‘informal - ':?
. ’ l‘.- "'a}‘ . ‘-__' .-
S pmeedmss} §nd %ﬁmfé‘éexempuomsmﬁnfompmeed' 'S_@ExhlbxtsBandD EERN

Co Thls argummt uymlyapomsﬁhe regulat:ldns spemﬂc to rall exmnpt:on-phroh?eedmﬁs R — }.
M g ' o :’1 fo} U 8. ’ithil‘s\irely knows. U. s--le 's Penu_g?n;f,‘ié:i::pght:;n for «;xemph;m e
. ﬁled under49 U’S C §:IQ?Q2 Tlt!é 49, ParLl lZl ofthe C E. R. govems theprooedures for : '
- such petmpns before lﬁe Bo;:d*‘"49HS Cf‘§' 11121 1 ("’I’hese prpoed"‘ g@nem]ly govem 3
‘ petihons:ﬁ]'é;::;u’ndér@USC 10502toexampta h'aqsachgn or.semce-ﬁum49USC subtltle.. . *
. 'EIV‘ ‘or any grovmon o‘l“ 49 U S C- Subﬁth“IV‘ or to revoke ai exeﬁipuﬁnprewously granted ‘* r -
- .’I‘hese proceglum"alpo appfy o :i'qgi-" oféfcﬁ:iiﬁon.")t -‘ R S e e ’ o
. :-j ; l . . Dlsq;yq;ils ez&plxédltlypinm’ﬁ ptlon proce.edmgsun?ier paﬂ 1121 _ . :5;

- __Spsclﬁcally‘,§11*21 W .'é oo ‘“Disboi'eii;"' E)'i"" dn“proceedmgs,stat&" T
o - g . -.'. ' ' ’ A
' - D%Wﬂ;f:’hau,m“m_?ﬂwqu., 'setfofﬂi@\- R, . - 7
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- 49USC§11-212( phasi ’a'aded) 'Infaef, séove&yinrmlexempuonpmcgedmgﬁihh . ]

. Y ne
H
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T ' 1
) Docket'No. 35019(served“.!'1ﬂy 13 i&ﬂ?) at ]“(dlscoveri‘r perm’itfedafternotme of exem_puon e :
Lo i '-h ‘. -,¥:- ’ -\r.-l" -t 1 = _:‘. _
L CA e F o __,‘J-_-w- SRR A N AN et ,
oo ! "chhetNo. 34737 (served August 1.0 -2'095) at l(d:scovety pmtwd 2 R
.« R A gt '
- ‘ T
AR . - . Ao T T X
- Iy on 'lir i -. AR ‘ ste “’tiésas ‘-S:I‘BFmaneeDocket_,‘Hp.jM.‘Zl» -' NP &
i - -‘.. " ": ..!.._:.- - "|l'€ .':F"-_" - . .
. . (served Octobéi'20‘~2004) atiifd.lioo fy.per tisda;lerﬁlmgof peht:on forexempuonunder§ Sk - _
" - "“'""' .4}:“.! -:‘,-'\--' _: . '1'
: 10502) Indeed Pehuonarbaﬂofferednﬁcasémppqn for 1!3 theoryﬂmdxscoverynsmt L. '
ThRY. 3 ',.;....J‘- o, o .o ) . - . .
perrmtted . :.;“ CoLTAE e -..' e
LS " " ‘-“:'5_ '-‘;q.\‘- l.'---a N
T b Whﬂethe_q'yi‘horﬂy'tbrtbscovmym)rqﬂ exblnpuon proeedmes ansesout ot:part 1121 L
’ ’ pmcuuonersmdueémutopannmmhémedm §g49c1=11~§11212 Aecordmgly :
oS kg _
: o meToWncorrbcﬂ-y._skervgduts list veryrpquestsanddeposmdnndum undetthcproeedures o
- llstedmphﬂ“h """: 'T'i'"" % O t L e
SR N, i R e
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49 CF.R. §111421(a)(1) US leclmmsthaxbecmxsethe.raﬂexémpnonpart partllZl—

deﬁnes exemphon pmeedmgs as mformar'z §_§ 49 CFE § 1121 l(a), lscovery undér part .

"'" Y -

1114lsnotperm:ssxblﬁ 'I'h:s:s'wi'ongfbttwomsons g -_.‘_-",,

Flm, U S Ra.ll* gnores the next seﬁﬁnoe of thegeneral dxscq\re:y prowsmn, wlnch states .

._-\!4‘- _..1

: that, “For purposes qf this subchapter, mfomal pr;ieeedmgs,are those not‘requifed to he

determmed on the record hﬂ;:.rheanng and.ipclude. lnformal complamts and all prqoeed;ngs

,..-

assngnedform:pald.:épqgmontoemployeeboardsmda§1011 6” 49CFR.§ S _ _
1114.21 (a)(l)(anphmiaddéd) Tﬁns‘, the! statement in part £ TZi that*an‘exemptlon pros:eedmg RN

c,_

i “informal” ls\nottelevanﬂonﬂw ipplicﬁti&n of | part 11 14, whlch aefmes the“ 1érm mtemally for :

_.-; -
1tsownafplwﬂhon.f. - ;_' - . o T c e
LY b . T

’ Second and xpone un;ibrtaptly the authonty ot dlsgovery anses out of the nul P L
'. . exemptmn regu.latmns ﬂmnselves it js part 1 i2r that gw&s{he_-ex‘i:hcn authonty for dxscovery

< -
I.P'; ¥

-m exptmn prooeetimg Such dmmm begm“tq»ontheﬁlmg oﬁ'a pqtmon for exemphon
' andmgovemedbytheprpeedumsserfai;hmpmm4 49usc § 1212, Indlherwo:ﬂs,

‘_--w.-. |1.= r"l

even, 1f ratl exempnon proééedings,wete-somehow excluded t‘mm the general d:soovery ' " .
provision, in adqpﬁng-thé'speclﬁc sxemputm rulw,-the Board-made a conscmus ‘decision tor,

petinit dascovery'under-WUS (; §"l 121 2 upon the ﬁlmg ofa pe’htmnfor exempuon undw 49
usé § 10502 :

X . 15TB. 754 770(1996)
:" : e -m L E

R ,". ) ery"l!rmn U.S. RaillsNeces_sury— -.‘_-1;-,'. . _:-“

1.'“-"'

K Dlscovery fmm U.S -&nﬂ ig’ neeessaty for three reasons‘ ‘Fnst, as set: fotth more'fully m :

¥ -
"= : v ~ "ﬂ ¥
L L

the Town 3 Keﬂy.tﬁm Péuhoh for Exemptloi‘r(Document Nu 223634 i tlns matter) at pages

1wt

-\..-" .

10-13, US lefalledto“_proﬁdg ms me,m.cmef,ﬂmmh,,m@p: i w jencer. | * ¢
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Inaddmon,theBoardrecmﬂyreJectedamueeofexempnonﬁledhyUS le'm .

another proeeedmg because it found that U. 8. Raif fmql prov:ded false and rrus!eadmg

- .

DOekebNb.-35042 (served Oetober 8‘ 2008)(aunexedhereto af Exhlblt F‘) Speciﬁeally, the

-

Board foundthnt U SmRaﬂ s Pres:dent Gabnel Hall’s venﬂed*statement revealed ﬂm Us. Raﬂ

‘ double-speek and backdoor‘tsehcs embloyed by U S. ‘Ratl relab.ng to the proposed l'all fsell:ty in "

-
8
-

‘ was “nor cand:d m Cits not:ee of exemptlbn, aﬂd “was attemptmg tO sse rhefe?leral P’eempﬁﬂ" o e

‘f

K that the use of our notxce df exempuon process would confer on [the pmperty] a3 a means of
avaidm‘g the Ca‘ty 5 aurhority a: 4 (emphasxs added) L. - L

="¢-.... w

In eddmon, ghe Town hadsnmlal' eoncerns w:th respect to the verae1ty of the wunesses
-that U. S levoﬂ’erectat tﬁe prelumnary mjunél:ton heanng in'a related.matterpenamg before the
. US DlsmaCourtformeEast'ethlstnctofNewYorle SgﬂLMMMLLQ.M

-

(TCP)(BTB) U S le’s"mtne‘sses'attheheenngwele GerardDrumm, whotestlﬁedthnt heis .
CFO and General Counsel fo both S:lls B.oad Realty LLC and Suffolk &. Southem leroad
. Corp and Gabnel Hsll, p;_emdem and"c:Eo of US Rail Speelﬂc'all)'r Mr I-Iallwas hot .~

fortheomlng w1th mgpe‘et,tq the elreumstenees surroundmg the ongomg eonstruetlon at the— .
pwperty or even wnh i'espeetnto wlnehvenntjbwss eonduetmg the eohstrueuon _- =R
=t A re,.wew ofthe pleadingsl-ﬁled in Figanie Doeket No 35036 aﬁd_m federal Gt elea;'ly

-_-qri !

demmsmtee ihat‘U.S Rsﬂ is usmg sumlar 6bsuucnve tsenes in thxs‘metter In hght ofits laek
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.- of verac:ty and the wealth of mlsléidmg ﬁlmgs and staten-;ents, U S le’s plans must be subject
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Jessd.oa.,Driscoll, Esq. o ¥ RV ,

. Law ‘Qffiged ‘of:Mack A c‘uthBe'u‘:-tson oo, e

‘434" New York-mrenue j'-“,‘, LA . . . . .
Huntiﬁ'gton, mr 11743.. % o0 77 Via fax. 631-614=4314

"e q:,-m 35.1.41 v s-~m:. corp _
Opaz E‘i&t ml::l. m.'bo!dmvu Rail Terminal

.-‘-:_._ - "
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“for -exemption are informal

procoedinga under the Bpard’ 8 -rulesg,:, such matters are not
. subj ect’ to the ‘discovery p:ov:.sions of 49°CER 1114. Accoxrdingly,
. no furtherg reqponse -t:o the Town' - discovery in:ltiatives will

i issue. .| -‘" -;"‘ ."' Col. .
. . " N . P . \‘ . .
. Please do not. habitate to- contact m.ersif you have any further
. . question : - .
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‘P: (631 351-3501
B; (631) 614-4314°

mx'cﬁuiuemon o T S '« Of Counsel .
Jessica P. Driscoll - RI PR , . a Michelle M. Pfeiffenberger
Joseph C. DeJelu < . a0 ' . .
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John D: Heffer PLLG R
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STBTmance DocketNo' '35141

X Dear Mr. Savage o

Iammreeelptofyourletterdated October 3 2008

. As youwelllmow 49CF'R. §1121 2speclﬁcallypemuts discovery upon the filing of a
petition for _exémption’ andaplicifba statea jbat such discovery “shall follow the procédures set forth at
part 1114.” Yout statement “that peuﬁons for.exempfion are “notsubject to the dxscovery provxsmns of"
49CFR.1!14“1sthmforeaclear:ﬂmstatementofthelaw , .

.l Wh:l&yburleﬂercomes veryclosetowolahqgtheCanndns of Conduct with respect to candor.
-se¢ 49.CFR §. 1103.27(bY; I'an*Writing t9-offer-you an opportunity to'reconsider U.S. Rail’s.position .
andrespondmthedlsonveryrequestsmduecoursé ‘Ifyouchoosetostandbyymnunmpported
posmon,I\'ﬁlllbeforcedtoﬁle*amouontoqompelmththeBoa:d 49 CF.R § 1114.31.

Yo e o W Vegrmlly.yours .
- Lt -_- - . -‘ ": [ f,‘ . '- '. . ""
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Dot e - . JesmdaP Dnsc.oll
"Ce:  John D. Heffuer; Esq e
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Jepsica D:::Ls_boll, Esq. ’ A CL
Law- pifices' ¢ Mark AyTCuthbertson - . ' -,

- 434°New- York!Avenue - L ) . .
Huntinqtbn.h"ll! 11?43 - 7 Via fax 631-614-4314

K h-'mnochg.t __,,p-nuusnucuy -httt:bau fox

d'_
'u. = =

Cear M's. 'Dr:l.acb:l.-l: . ' . :

IR In :esponse to your October gt letter, ‘49 ‘cFR 1121.4
defines exelhptipn p!roceed:l.ngs as "informal”. . Hence, “the
discovery provd.sions of 1114- are inapplicable.’ - 1.

. ‘. Please do not‘hesitate to contact me 1f you_ have any further

quaat-ions’- o ) T

. L ) Very truly yours;
. . . Jolin D. .Heffner, PLIC
A : i .
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SURFACE TRANSPORTATION BOARD
.. DECISION -
. STB Pinance Docket No. 35042

Us RAIL CORPORATION—LEASB AND OPERATION EXEMPTION—SHANNON G A
NEW JERSEY LIMITED LIAB!LITY COMPANY

o Deéi&ed: 'Octoberl 7, 2008

. On June 6, 2007 U S‘Rall Cotporation (U S Rail) filed a verified notice of exemption to
- lease and operate’ approx:mately 1,400 feet of track then under construction. -The Board delayed
the efféctiveness of the exémption pendirig additional evidence and further order of the Board.
The City. of Patcrson, NJ (Clty);-and the New Jersey Department of Environmental- Protection
(NJDEP) submitted filings in opposmgn to the notice of exempt:on As discussed below, we are
rejecting U S Rail’s nouce df exempt:oh '

BACKGROUND

On June 6, 2007, U S le a Class 11T rail carrier, filed a verified notice of exemption
under 49 CFRs 1 150 41 to leasé t‘rom Shannon G. (SG). a New Jersey limited liability company
and noncarrier, approxnmtely 1 400 feel:*of track that U S Rail steted-SG was then constructing’
in Paterson, NJ, and to operale over it- As a result of this transaction, UJ S Rail stated that it
would provide' exclusxve coftnon carrier rail freight service over the trackage serving a transload
terminal owned by SG.’ Lot

Ina declslon servecl.llme 15, 2007 the Board held that it would not allow U S Rail’s
exemption o become,effective until further notice and that the applicant should provide
additional mfomahon Notmg thai the track which SG was constructing might be a line of
- railroad that’ requlres prior Board approval the Board directed U S Rail to file supplemental -
mfonnhtlon to explain its claim. lha; the track was not subject to the Board's jurisdiction because
it was so called" ‘prlvaﬁe" track. U s Rail tlmely filed its supplement on July 3, 2007.

v olys I}ml clmms that’ 1t.would mterchunge traffic with The New York, Susquehanna and
* Westérn Railway- Company“tws&W) On Junie 11,2007, NYS&W submitted  filing in which
it explains_ thit it has*h not entered Jinto,an lmhange or sivitthing agreement with U S Rail, and
that it currently heiso rail conriection with SG’s facility. NYS&W further stated that, should the
+ exemption b become effective, it would be prepared to negotlate arrangements to provide service
to the faclllty .

-
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The Clty, in- lts opposmon, explalriqd !hat. oh Apnl 25, 2007, it began eminent domain
, ptoeeedmgs on.the propeny uponwhichthe track in 'qpestlon was located. In its reply in
oppositich; NJDEP: expfamed,that it belicvés that U S Rail is using the notice of exemption
* process {o sﬁmld the eu;ne:’_q,l_:andlmg of waste from state and 16cal environmental laws. U'S

Rail filed & rebu}la_vl,to'tlié,City’s sub:mssxon on August 17, 2007, and a reply to NJDEP'
subrmsslon on ‘Aiigust 30 200‘7 :

Fl

PdsmONs OF THE PARTIES

. *

-

P 'I‘hoCn;;-arkueathatm should reject the notice s being void ab initio because U S le
- omitied information or preserited 4 numiber of faéts and issues maeeurately Thie City ¢laims that
', . U:SRiil fmledjao tell=th¢;Bbard imits notice ofexempt:on that the City had already initiated a. -
condemnatnon acuoﬁ‘ mxolvmg-the pr‘opexty at issuc here. The City also'claims that U S Rail'was
not trijthfiil When it ‘stated, that it dxd not mtend to handle waste.

Addmonally, the Clty argues that the carrier’s proposed operations appear to meet or
exceed gur thresholds for m e‘nwronmntal newew and that U S Rail’s claims to the contrary are
false'and mlsleadmg*

. " The Clty arguesnmnt the transabtlonqs not SI.Ilted for the notice of exempﬂon process. as
the project is eonh‘ovejs:al“"[‘he Clty also poirits out that the fransaction does not involve the

" coritinuation of rail senhce'on the' lme. beeause us Rall is actually seekmg to lease and operate

newly eons&umd tmk én SG’s properly

- The City furr;ler asserts ‘that the Boar:l shonld reject the notlce of exemption based on
anotherBoardproceedmg,- JiL son Termitss road Company—Acquisition and .-ﬂr
Exemption—Crown Enferprisés. Tnc., sTBFmance Docket No. 33950 (STB served Mar. 19,
2001) Ggf&mlmm;_) TheClty explmu that the Board reviked the exemption in that ease
.for a number of reasons?tha"t also apply here, mcludmg that the appllchnt there also falled to be
candid nbouta \pendmg Elenmauon proewdmg e .

. NJDEP echoesmanyofﬂneangumentsmsedbyﬂ:eCnty NJDEPassertsthatUSle is
. attempting to use the Hoaid's pme;sses ‘as’2 means of shielding Waste activities at the site from
state and locl envuronmenml liws and that U.S Rail has:not demonstrated that environmetal
review is unneeeesa:y i, this pmeeedmg 'NJDEP argues further that the Board should reject the
notice becat'lser U S'REil hafnqt sufficiently éxplained ‘why the track that SG was constructing is
pnvate ‘track, ahd thus \bqyond Ahe Board’s jurisdiction.

In its rephes-'td thenrgumenu presented by the Cily and NIDEP, U S Rail asserts that it .

. ©- no'longsr handles solid wate at—iny’“Oflts otfier locations and that it does not seek to handle

waste, meludmg consm@on.md demolition debrls, at the SG transloading site, U § Rail claims
that its planis with SGto brii: ‘fml“serv:ce to.the site slgnificantly predated the City’s. .
-condempstioh dctiongnd that‘}l ' Rail; a boriafide rail ¢ arrier, had no intent to deceive ariyone

“by. fallmgflb dlbelose the existencé of the condemnation suit in its riotice of exemption. °
,:- N3 -t .

’ -, - '
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M

Speclﬁcally. 3] S Rail contends ‘that it was unaware of the, condemnatlon proceedmg prior to
filing ‘the nottce of exemptlon Us Rsll thos argues thst thls case is unlike k&mn_ermm
U S, Ratl rerterates why none of the envuonmental thresholds would be exceeded here.
us Ra:l further.argiies that the fact that there is controvérsy i in this case should not prevent the
- - Board from sllbwmg the nétice of exemption'to go into effect. U S Rail adds that SG has indeed
. eonstructed mpnvate track on its property ‘and that no priot Boaid approval was necessary

e - "PRELIMINARY MATTERS

On August 30, 2007, the Ctty filed a motion asking the Board to strike potions of U §
' Rsll's August 17, 2007 rebuital or, in the dlternative, to accept its arguments refuting some of the
. appllcsnt 3 Assertions. U S Railfiled a reply in-which it claims that the City’ s, motion to strike is
- nothmg more than reply toa reply. a pleadmg prohtb‘itetl by our regulations.’

We will accept the arguments. proffered by the City and not strike U S Ra.ll's arguments
- The Parttes pleadmgs and attached exhibits provide for a moro complete record regarding the
proposed transaction. For this samo reason, we will also grant NJDEP’s request to intervene in .
the prooeedmg . N A .

- mseuss‘rc'mmitn coNc:.‘us:oN's

X " An exemgtion under 49 CFR Part 1150 Subpart- E is void ab imﬂo if the notice contains
false or misleading information. 49 CFR 1150.42(c). U S Rail’s notice of exemption (at 3)
describes’ the property to-be- leased as “a rail-served transload terminal owned by Shannon,” and
the caption simmary ausehedqu Exhrb:t Cto the riotice states that the property to be leased is

“currently ‘owned by Shaninon G2 Ho\vever, the record shows that, at the time the notice of
exemptioniwas filed'on Juie 6, 2007, the City had: ‘beguna condemnation action — the very

: .purpose of which was to end SG's ownership. Moreover, although U S Rail claims that it did not
know abéut the condemnation proceedmg when it filed its notice of excmption, we find that it
did. The recrd'shows that U §:Rail Iéased the subjeét property from SG on Augum 10, 2006,*
and that the City offefed to buy the propetty in a letter.dated February 13, 2007.” The record .
further shows that the Cnty mttrated the condemnatton proceeding on April 25, 2007, by filing &
verified oomplamt in. state court. The Gity also submﬂted a fact certification by Gabriel Hall, as
President and CEQ of US Rail, dated ‘May 22, 2007, as evidence of U S Rail’s acknowledgment
of the condemnatton Proeeedmg That document demonstrates that, despite its assertion to the
contrsry U. S Rallhad‘dctual notice of the condemnatton action before it filed its notice of
exemptlon"on June’s, 2607.- We find that U'S Rall's failure to drselose the condemnation action

§g& Us Rai‘l’s Auguat 17, 2007 Reply, V. S. Hall at 1.
N 5_49 CFR-11p4)] I3(c) )
“ See] NJDEP’s August 10; 2007 Reply Exhibit A.
’ S¢e Clty s July 26 2007 Reply at 6,
"6 sgg Clty s Motton Ao Strike, filed August 30,2007, at 2-3 and Appendix at 1.
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inits notlce of exempuonmders the not:ee § assertions regardmg SG's ownership of the
property matenally miskading by omlsslon, rendermg the notice void ab initjo..

Addmonallx, Mr Hall smtes in hls venfied statement on behalf of U S-Rail that he
learned of the condenmauun proeeedmg and thnt a represenhuve of NYS&W then advised him
“to do what he had ta do® and ‘seek STB operatmg authonty Not only does Mr, Hall’s verified
smtement indicate that U S Ral[was not ¢ndid in its riotice of exemption, ut the statement
leaves us with the éldar] unpresslon that UJ S Rail was attempting to use the federal preemptlon
that the usé of our notice of exempthn process would confer on SG's property as a'means of
. avmdmg the: Clty 's- autﬂorlty to'plirsue the condemnatlon proceedmg In Jefferson Terminal, we
" found slmllar actioris to be unacceptpble These actiors are unaeceptable here too, and the false _
*  and mlsleadmg mfonmman U S=Rall prowded warrants rejectmg the nqtlce of exemption.

-y -

" Because we are rejectmg the notlee of exemptlon, thls pmceedmg is terminated. - C

‘-'. .\.\-l

e Th:s action wﬂl not ,s:gmﬁeantly affect elther the quahty of the human envmonment orthe .

conservatlon of enei‘gy resources
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l NJDEP": motlorrto mtervene is granted

. 2 The Clty‘s motlon ;o smke |s aecepued butitis demed as descnbed above

L - e

: 3. As desenbedabove U S Rzul's notice of exemptlon is rejeeted, and this proceedmg is

1
*

4 Thls deelslon is eﬂ'ectwe on; ,lts serwce dm

_ Bythe Board, Cham'nan Nottmgham V:ce Chalrman Mulvey. and Comnnssmner
Bumy' - P .- L.
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LT T ' . . AnneK. Quinlan
A - . ‘Acting Secretary
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sgu S le's  July 3, 2007 SupplelhenL V:S.Hallat3, .
-&Eleﬁe:mlm ‘slip oprat 5. .
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