PETITION OF BNSF FOR DECLARATORY ORDER

D
o ,
oct b ¢ 1008 KESSLER’S REPLY TO
T BNSF’S MOTION TO STRIKE

1. Edwin Kessler (“Kessler™), herewith files Kessler’s Reply to BNSF’s Motion to Strike.'
BACKGROUND INFORMATION

2. On September 23, 2005, BNSF filed a Notice of Exemption (“NOE”) to abandon 2 95
miles of the Chickasha rail line, between MP 539.96 and MP 542 91, all m Oklahoma County,
OK See BNSF Railway Company — Abandonment Exemption — In Oklahoma County, OK, STB
Docket No. AB-6 (Sub-No. 430X) (“Abandonment Exemption™). This portion of the
Chickasha line is the subject of the above entitled proceeding Since the NOE contained false
and misleading statements, on June 5, 2008, the Board rejected the NOE as void ab initio.

3 In the months prior to the Board’s June 5, 2008 decision rejecting BNSF’s NOE as void
ab initio, the following salvaging activities occurred-

A. The turn out connecting the Chickasha Line with the Shields Spur at MP 540 15, was
removed, thereby disconnecting this end of the Chickasha Line from the National Rail
System;

! Even though the Board rejected BNSF's Motion to Strike, Kessler would ask that the Board mclude this
Reply in the record, since BNSF's Motion to Strike contains additional false and misleadmg statements, which the
Board accepted as gospel truth, then reiterated i its October 2, 2008 Decision




B About 900 feet of the Chickasha Line between the removed Shields Spur
turnout at MP 540.15, and near MP 540.35, were removed;

C. Several hundred feet of the Chickasha Line near Lee Street (near MP 540 8), were
removed, to facilitate construction of a culvert under the line. Construction of the
portion of the culvert that was directly under the Chickasha rails, was completed
several months ago (circa June, 2008). To date the rails have not been replaced.

D The turnout that connected the Chickasha Line with the adjacent Union Pacific Line
via a crossover track near MP 540 8, was removed, to facilitate construction of the
aforementioned culvert. This turnout has not been replaced. Removal of this turnout
disconnected the middle segment of the Chickasha Line from the National Rail
System

E. The joint bars and other track connectors near Boardman’s turnout near MP 541.75,
were removed, and the rails were cut 1n several places

F. Approximately 15 feet of track was removed near MP 541.80, thereby disconnecting
the portion of the Chickasha line that lies between MP 540.8 and 541 80, (and
Boardman’s spur) from the National Rail System.

G A diamond that permitted the Packingtown Lead to cross the Chickasha Line near MP
542.8 (immediately west of where the Chickasha line crosses Agnew Avenue), was
removed, as was an additional 60 feet or so of Chickasha line. Removal of the
diamond and Chickasha line track on both sides of the former diamond, disconnected
the portion of the Chickasha Line that lies to the east of MP 542.8, from the National
Rail System.

H. A signal mast was installed on the west side of Agnew Avenue, 1n the middle of
where the Chickasha track had been, thereby preventing passage on the Chickasha
Line past this point.

4. On July 15, 2008, the BNSF Railway Company (“BNSF™) filed a Petition for Declaratory
Order (“Petition™), asking the Surface Transportation Board (“Board™) to institute a declaratory
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order proceeding for the purpose of:

A. Declaring that BNSF’s proposed abandonment and removal of that portion of its
Chickasha Line that lies between MP 539.96 and MP 540.15 (“Eastern Segment™), which is
located in Oklahoma County, OK, constitutes an unregulated ‘relocation’ of, rather than an
abandonment of, a portion of its Chickasha line;

B. Declaring that BNSF’s proposed abandonment and removal of that portion of its
Chickasha Line that lies between MP 540.15 and MP 541.69 (“Middle Segment™), which is
located in Oklahoma County, OK, constitutes an unregulated ‘relocation’ of, rather than an
abandonment of, a portion of its Chickasha line;

C. Declaring that the United States District Court for the Western District of Oklahoma
(“District Court”), does not have the jurisdictional authority to enjoin BNSF from
attempting to implement its proposed “relocation projects,” without prior Board approval

5. In 1ts Declaratory Order Petition, BNSF states that it intends to institute an abandonment
proceeding at some unspecified future date, to abandon that portion of its Chickasha Line that
lies between MP 541.69 and 542.91, which is located in Oklahoma County, OK. Petition at 8.

6 On August 5, 2008, Kessler filed Comments. Included with Kessler’s Comments was a
Verified Statement of Joseph T. Merry, General Manager of Boardman, Inc., a shipper with a
rail spur on the Chickasha Line at MP 541.75.> Mr. Merry makes it abundantly clear that
Boardman desires to utilize rail freight service, and explained that the reason Boardman had not
requested rail service for the past several years, was because of the abysmal service BNSF had
offered following the merger of the Burlington Northern with the AT&SF.

7. In his Comments, Kessler points out that the portion of the Chickasha Line that is the
subject of this proceeding, was (prior to BNSF’s salvaging of the Line, starting in December,
2007) connected to the National Rail System at three points: On the eastern end, near MP

2In paragraph 16 of Mr Mermry's VS, Mr Merry stated Boardman's switch was “near MP 541 5 On
page 10 of BNSF's August 25, 2008 Amendment to Petition, BNSF stated Boardman's switch 15 actually located at
MP 541 75




540.15, where the Shields Spur intersected the Chickasha Line near Shields Blvd; In the middle,
near MP 540.8, where the Chickasha Line connected to the adjacent Umion Pacific line via a
crossover track, On the western end, at MP 542.91, or just west of where the Packingtown Lead
crossed the Chickasha Line via a diamond, near MP 542 8, or just west of Agnew Avenue.

8. On August 25, 2008, BNSF filed an Amendment to Petition (*“Amendment”). In its
Amendment, BNSF correctly stated that Kessler’s civil Complaint against BNSF had been
disrmssed by the U S. District Court for the Western District of Oklahoma. Dismissal of the
Complaint mooted BNSF’s request to have the Board rule that the court does not have the
jurisdictional authority to enjoin BNSF from violating a Board order. (The Complaint was
dismissed owing to the fact that the Board order Kessler was asking the court to enforce, was
rendered moot by the Board’s June 5, 2008 decision rejecting BNSF’s NOE as void ab miti0.)

9. On September 3, 2008, Kessler filed his Reply to BNSF’s Amendment to Petition, a
Motion to Compel and a Motion to Cease and Desist.

10. In Kessler’s Reply to BNSF’s Amendment to Petition, Kessler pointed out that:

A. Onp. 11 of BNSF's Amendment, BNSF misrepresents that the Shields Spur
turnout had not been removed. The photographic evidence submitted by Kessler in
the Abandonment Exemption (see Tom Elmore’s March 20, 2008 Venfied Statement,
filed in the Abandonment Exemption, and attached as Exhibit 2 to BNSF’s Motion to
Strike), clearly shows that the Shields Spur turnout no longer exists.

B. Onp.11 of its Amendment, BNSF states that it did not sanction removal of the
crossover track connecting the Chickasha Line with the Union Pacific Line near MP
540.8. Inits February 22, 2008, at p.4, and May 20, 2008, at p.4, decisions in Kansas
City Southern Railway Company — Abandonment Exemption — Line 1n Warren
County, MS, STB Docket No. AB-103 (Sub-No. 21X), the Board made it clear, a rail
carrier is ultimately responsible for ensuring that its rail assets remain 1n place, and
the Board made it clear that a rail carrier 15 ulimately responsible for the cost to
replace any rail assets unauthorizedly removed.

C Attached to its Amendment as Exhibit 3, is an undated photograph that BNSF states
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depicts the crossover track near MP 540.8 on the BNSF Chickasha line. Since the
photograph was undated, was unsupported by a verified statement, and did not
accurately depict the crossover track near MP 540 8, Kessler asked the Board to strike
this exhibit from the record

D. On p.12 of its Amendment, BNSF states that rail access to Boardman has not been
permanently severed from the west. BNSF acknowledges that a signal mast has been
erected in the middle of where the Chickasha tracks had been, and acknowledges that
a portion of the Chickasha rail has been removed.

E. Onp.12 of its Amendment, BNSF further represents that providing rail service to
Boardman from the west (via the Western Segment, ) “would be more economical
and operationally efficient than the routing Kessler has chosen ” Kessler has not
chosen a particular route to access Boardman. Kessler, in his Comments, identified
four possible ways to access Boardman, one of which was “from the west.”
Accessing Boardman exclusively “from the west,” without granting Boardman
trackage rights over BNSF’s Packingtown Lead and Red Rock Subdivision lines, (in
order to access Union Pacific’s line where it connects with BNSF’s line 1n east
Oklahoma City), deprives Boardman of the access 1t has had to Union Pacific’s line at
the MP 540.8 crossover track. Boardman having access to Union Pacific is very
important to Boardman, since, as discussed below, BNSF’s service continues to be
abysmal

F. On p.6 of its Amendment, BNSF states that by rerouting overhead traffic previously
routed over the Middle Segment, onto the Packingtown Lead, local service to the
Producers Co-Op and Mid-States Lumber Company (both of which are located on the
Eastern Segment), has been preserved. BNSF’s logic in making this statement
eludes Kessler. What does overhead traffic on the Middle Segment have to do with
local service on the Eastern Segment? And how does refurbishing the Packingtown
Lead improve local service to Producers Co-Op and Mid-States Lumber Company,
neither of which are even remotely near the Packingtown Lead?

G. On p 6 of its Amendment, BNSF attempts to justify its decision to reroute overhead
traffic onto the Packingtown Lead from the Middle Segment, by stating “moving the
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former right-of-way 200 feet to the south would have been much more difficult from
an engineering standpoint and would have involved destroying a public baseball field
and erecting crossings over several city streets.” BNSF did not provide any insight as
to why it would have been more difficult from an engineening standpoint. More
significantly, BNSF uttered another falsehood when it stated a public baseball field
would have been destroyed. There are no public baseball fields in the portion of the
Middle Segment where ODOT proposes to build its freeway.

H. On p.6 of 1ts Amendment, BNSF incorrectly states that BNSF’s proposed relocation
projects would adversely affect only two shippers Given what BNSF proposes to do,
only one shipper will be adversely affected. Boardman. Under BNSF's proposal,
Boardman would permanently lose its access to rail service. It does not appear that
Producers Co-Op and Mid-States Lumber, the two shippers BNSF refers to, will be
adversely affected by BNSF’s proposed activities, since BNSF is proposing to
continue to provide rail service to these two shippers.

I. On p.7 of its Amendment, BNSF argues that the Board does not have jurisdiction over
highway projects, it is not the responsibility of the Board to assess the propriety of
building a highway, and the Board has no authority to review the proposed alignment
of a proposed highway. Kessler stated he agreed with these BNSF arguments.
However, Kessler also stated that when a proposed highway alignment impacts a line
of railroad. the Board’s jurisdiction 1s invoked

J. On p.7 of its Amendment, BNSF correctly states that the rerouting of overhead traffic
1s within the managerial discretion of a railroad and does not require Board approval.
Kessler agrees, BNSF’s decision to reroute its overhead traffic onto the Packingtown
Lead, versus the Middle Segment of the Chickasha line, is not subject to Board
review. Kessler than opined that since the Stillwater Central Railroad (“SLWC™)
never had authority to operate on the Middle and Western Segments of the Chickasha
Line, SLWC’s use of the Packingtown Lead for its overhead traffic, rather than the
Middle and Western Segments of the Chickasha Line, merely brought SLWC’s
operations within the ambit of its authority. Kessler than pointed out that the only
way SLWC can access the Red Rock Subdivision line at MP 540.15, is over the




portion of the Chickasha line that lies between MP 539.96 and 540.0, and the only
way SLWC can access the Chickasha line that lies west of MP 542.91, from the
Packingtown Lead, is over the portion of the Chickasha line that lies between MP
542.0 and MP 542.91

K On p.8 of its Amendment, BNSF makes the following statement

“Moreover, the relocation of the Middle Segment does not affect service to local
shippers since there are no shippers located on that 1.54-mile segment of track.”

L. Kessler pointed out that in delineating the boundanes of the Middle Segment, BNSF
was careful to make the cut mark at MP 541.69, which is at the intersection of the
Chickasha line with the eastern side of S. McKinley Avenue. Boardman'’s plant 1s
on the west side of S. McKinley Avenue. By careful selection of its cut mark, BNSF
could truthfully make the statement that no shippers were located on the Middle
Segment. However, the portion of its statement that states no local shipper would be
affected by relocating the Middle Segment, is not truthful Boardman’s spur is at
MP 541 75, or about 300 feet west of the Middle Segment cut mark If the Chickasha
line is abandoned east of MP 541.69, there would only be 300 feet of track left east of
/ past Boardman’s turnout. Boardman ships 20+ 200-foot long units per year. These
200-foot long units require the use of four flat cars If, prior to delivering a string of
rail cars to Boardman, the carrier must first remove the rail cars that are on
Boardman’s spur, then the tracks past Boardman’s spur must be long enough to
accommodate whatever cars are on Boardman’s spur Boardman’s spur tracks are
about 600’ long. Therefore, at a minimum, there should be at least 600 feet of track
past Boardman’s turnout. And if the switching carrier does not wish to block
McKinley Avenue while it is shuffling cars into / out of Boardman, there needs to be
700 feet of track on the east side of McKinley Avenue, to accommodate whatever cars
are on Boardman’s spur, plus the length of a locomotive. Anything less than 700 feet
of track on the east side of McKinley Avenue, would adversely affect a switching
carrier’s ability to service Boardman,

11. In Kessler’s Motion to Compe! and Motion to Cease and Desist, Kessler stated that:




A. Railcar HTTX 93507 had been way-billed to Kessler, to be delivered to Boardman’s
spur, and that BNSF refused to deliver this raulcar to Boardman’s spur;

B. Salvaging of the Chickasha line between MP 541.0 and 542 91 continues.
12. In Kessler’s Motion to Compel, Kessler asked the Board:

A. To issue an order compelling BNSF to replace all track and all track infrastructure
that has been removed from the Chickasha line between MP 539 96 and MP 542.91;

B To issue an order compelling BNSF to deliver railcar HTTX 93507 to Boardman’s
spur,

C. To issue an order compelling BNSF to pay to Kessler monetary damages for each day
Kessler has been deprived of the use of his locomotive, which is on railcar HTTX
93507; and

D. To 1ssue an order compelling BNSF to pay all demurrage charges associated with
railcar HTTX 93507.

13. In Kessler's Motion to Cease and Desist, Kessler asked the Board:

A. To issue a Cease and Desist Order, directing BNSF, SLWC, and their agents,
employees, contractors, and all entities acting with, or without, BNSF or SLWC
authority, to cease and desist from all further activities on the Chickasha Line between
MP 539.96 and MP 542.91, which in any way would diminish the rail assets
associated this portion of the Chickasha Line; and

B To 1ssue a Cease and Desist Order directing BNSF to cease and desist from failing
to deliver railcar HTTX 93507 to Boardman’s rail spur.

14 On September 24, 2008, BNSF filed a Motion to Strike, asking the Board to strike
Kessler’s Reply to BNSF’s Amendment, and to strike Kessler’s Motions to Compel and Cease
and Desist.




KESSLER’S REPLY TO BNSF’S MOTION TO STRIKE
15. In its Motion to Strike, BNSF made the following false or misleading statements:

A. Onp. 13, BNSF made the following statement “Mr. Merry refused to accept the
shipment stating that the car was ordered for political reasons Fn6" The Board
reiterated this false statement 1n its October 2, 2008 Decision, accepting this false
statement as gospel truth.

1 Mr. Craig Morgan, BNSF’s regional economic development person, visited Mr.
Merry. During the course of their conversation, Mr. Merry responded “This
matter has become political ” Mr. Merry was referring to the fact that ODOT’s
proposed Crosstown freeway project has become politically controversial. [Four
nearby Oklahoma City suburbs, Norman, El Reno, Chickasha and Shawnee (the
hometown of the Oklahoma Governor), and the Shawnee Chamber of Commerce,
have recently passed resolutions opposing the abandonment of the Union Station
rail yard. Copies of these resolutions are attached.] BNSF’s counsel was not
privy to this conversation BNSF’s counsel failed to support this statement with a
verified statement from Mr. Morgan BNSF"s counsel maliciously, and with
intent to defraud the Board, misstated Mr. Merry’s innocent comment regarding
how politically unpopular ODOT’s proposal to raze the Union Station rail yard,
has become. A verified statement from Mr. Merry regarding his conversation
with Mr. Morgan, will be sent to the Board as soon as Mr Merry returns from
his vacation.

ii. Onp.13 of its Motion to Strike, BNSF stated that it had “offered to deliver the
shipment to Boardman by transload.” What BNSF failed to disclose to the
Board, is that Kessler's response to this offer was: Kessler would accept deliver
via transload only if BNSF agrees to pay the full costs associated with the
transload, and further agrees to pay the full costs associated with transloading
Kessler’s locomotive onto a railcar at some time i the future, if Kessler elects to

ship his locomotive to some other location.




B. On p.5, BNSF made the following statement: “Kessler states that he has suggested
four alternative highway routes.” In Kessler’s Comments, 1n 35, Kessler identified
four alternative rail line routes, any one of which would ensure Boardman remained
connected to the National Rail System. Kessler has never filed a comment
suggesting alternative routes for ODOT’s proposed highway

C. On p. 5, BNSF stated Kessler’s Reply to BNSF’s Amendment Petition was an
impermissible reply-to-a-reply. BNSF’s Amendment Petition was not a reply, it was
a new pleading. Consequently, Kessler has a right to reply to BNSF’s Amendment
Petition, and Kessler's Reply to that Amendment would not constitute a reply-to-a-

reply

D. On p. 6, BNSF alleges Kessler’s Reply is iterative. Kessler’s Reply addressed
issues presented in BNSF's Amendment, and were not iterative.

E. Onp. 6, BNSF stated: “Kessler proudly boasts in the Kessler Comments that he
filed 14 times 1n the OK Abandonment Proceeding,” BNSF’s Motion to Strike was
directed at Kessler’s Reply to BNSF’s Amendment, not Kessler’s Comments. It was
BNSF that counted how many filings Kessler had made in the OK Abandonment
Proceeding, not Kessler. Kessler merely pointed out that had BNSF not provided the
Board with false and misleading information, that proceeding would have been
resolved without the need for Kessler to file 14 pleadings.

F. BNSF habitually accuses Kessler of abusing the Board's Rules of Practice (BNSF’s
Motion to Strike at 4, 6 and 7), without citing either the Rule it believes Kessler has
violated, or the portion of any of Kessler’s pleadings, that it believes is not permitted
by the Rules. BNSF, on the other hand, habitually violates / ignores the Board’s
Rules, by filing false and misleading statements, in violation of Rules 1103.21 and
1103.27, and by uttering false, scandalous, immaterial and 1rrelevant accusations
about Kessler, thereby violating Rules 1103.25 and 1103 27

16. Missing Shields Spur Turnout. On p.7 of its Motion to Strike, BNSF reiterated its
false and misleading statement that the Shield's Spur turnout has not been removed. The top
picture in BNSF’s Exhibit 2, which 1s a photograph taken by Tom Elmore on Feburary 26, 2008,

10



clearly shows the Shields Spur track on the night, and the turnout that connected the Chickasha
Line to the Shields Spur at MP 540.15. The bottom photograph, which 1s a photograph taken by
Tom Elmore on March 17, 2008, clearly shows the turnout has been removed, and an additional
100 feet or so of Chickasha Line has been removed. The bottom photograph also clearly shows
the Shields Spur presently is directly connected to the Chickasha Line, rather than connected to
the Chickasha Line via a turnout Given the fact that Kristy Clark has misrepresented to the
Board twice (on p.11 of BNSF’s Amendment, then again on p. 7 of BNSF's Motion to Strike)
that the Shields Spur turnout is still in place, and given the fact that BNSF placed into the record
Mr. Elmore’s photographs clearly showing the Shield Spur turnout has been removed, Kessler
can only conclude that Ms. Clark either needs a new pair of glasses. or does not know what a
turnout is, or perhaps both (A turnout commonly is known as a switch, and connects two tracks
together.)

17. On p.7 of 1ts Motion to Strike, BNSF states that if the Shields Spur turnout had been
removed, it would no longer be possible to serve Producers Co-Op. Since the Shields Spur is
now directly connected to the Chickasha Line, rather than connected via a tumnout, removal of the
turnout, coupled with directly connecting the Shields Spur to the Chickasha Line, has not
impeded BNSF’s ability to serve Producers Co-Op. Removal of the Shiels Spur turnout, coupled
with the removal of hundreds of feet of the Chickasha Line near MP 540.20, has made it
impossible for BNSF to provide service to Boardman.

18. Crossover Track. On pp.7-8 of its Motion to Strike, BNSF reiterated its false
statement that Kessler contended that BNSF has removed the crossover track connecting the
Chickasha Line to UP’s main line near MP 541.0.

19. In 934 C of Kessler’s Comments, Kessler made the following statement

“C. The Chickasha line was / will be connected to the Union Pacific line (and thus
to the National Rail System) at MP 541.0 via a crossover track. See Exhibit D,
which is a Maps.live aerial graphic depicting the line in 2007, which graphic is
appended to Boardman’s V.S. The Chickasha line turnout to this crossover track is
still in place, as is most of the crossover track The only portion of the crossover track
that has been removed, is the turnout that connected the crossover track to the Union
Pacific line.”

20. Attached to Kessler’s Motion to Compel, are two graphics, showing the Chickasha Line
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before and after the Chickasha Line had been unlawfully salvaged. The “After” graphic clearly
shows most of the crossover track in place, and clearly shows (inside a small circle) that the
turnout has been removed.

21. Attached to BNSF's Motion to Strike as Exhibit 3, were three photographs taken by Jim
Hatt, depicting the crossover track as of August 11, 2008. These photographs appear to
accurately depict the crossover track as of August 11, 2008. Had BNSF appended these
photographs to its Amendment Petition, rather than the photograph it did append, the Board
would have been spared from reading several pages of filings discussing this issue. (Once again,
Ms Clark seems to be confusing the terms “track™ and “turnout.” Kessler’s comments were
about the missing “turnout.” Ms. Clark discussed the existing “track,” not the missing
“turnout.”)

22. Baseball Field. On p.6 of its Amendment, BNSF attempts to justify its decision to
reroute overhead traffic onto the Packingtown Lead from the Middle Segment, by stating
“moving the former right-of-way 200 feet to the south would have been much more difficult
from an engineering standpoint and would have involved destroying a public baseball field
and erecting crossings over several city streets.”

23. In 17 of Kessler’s Reply, Kessler stated:

“BNSF did not provide any insight as to why 1t would have been more difficult from an
engineering standpoint. More significantly, BNSF uttered another falsehood when it
stated a public baseball field would have been destroyed. There are no public
baseball fields in the portion of the Middle Segment where ODOT proposes to build
its freeway. As for crossings, the Middle Segment presently has grade-separated
crossings, while the Packingtown Lead has at-grade crossings.”

24, Onp. 8 of its Motion to Stnke, BNSF stated:

“BNSF did not say the highway would cross the baseball field, but rather that the
relocated BNSF line would cross the field, 1f placed where Kessler would like it located.
Fn 2. BNSF suggests that next time Kessler 1s trespassing on BNSF property searching
for the non-missing crossover tracks he should venture down SW 9% Street to the corner
of S Western Ave and take in a ball game on the public field.”
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25. BNSF did not state where the base ball field it was making reference to, 1s located.
Since BNSF made the statement, “Kessler . should venture down SW 9* Street to the comer of
S Western Ave and take in a ball game on the public field.,” perhaps the baseball field BNSF was
making reference to is located near the intersection of S. Western Avenue and SW 9™ Street.

S. Western Ave is approximately 1,000 feet west of Shartel Avenue, or somewhere to the west
of the edge of the Live Search Map BNSF included in its Motion to Strike Exhibit 3 If S
Western Avenue is just to the west of the Live Search Map BNSF included in its Exhibit 3, then,
since S Western Avenue is 1,000 feet west of Shartel Avenue, the closest the UP line shown on
BNSF’s Live Search Map comes to the intersection of SW 9 Street and the edge of BNSF's
Live Search Map, is about 800 feet. ODOT’s plans for its I-40 Crosstown Frecway indicate the
proposed freeway will be immediately south of, and will parallel, the UP line. ODOT’s
Crosstown Freeway plans indicate the right-of-way of the freeway will be about 300-feet wide.
From this rather basic information, it would appear that the baseball field BNSF may be making
reference to, 1s some 500 feet southwest of the proposed Crosstown Freeway at the closest point.
Based on this rather simple, elementary calculation, there does not appear to be any factual basis
for BNSF’s statement that “moving the former right-of-way 200 feet to the south ... would
have involved destroying a public baseball field.” Unless and until BNSF presents some
evidence to support its statement, Kessler will stand by his statement that: “There are no
public baseball fields in the portion of the Middle Segment where ODOT proposes to build
its freeway.”

26. In Kessler’s Reply to BNSF’s Amendment Petition, Kessler suggested counsel for BNSF
should take the Heartland Flyer to Oklahoma City, then walk the Line. Doing so would make it
more likely counsel for BNSF would know when 1t 1s uttening a falsehood. If counsel for BNSF
were to visit Oklahoma City, Kessler would invite BNSF counsel to join him for a baseball game
at Wheeler Park, where they could enjoy watching, though not listening, to the baseball game.
(Trucks passing along the new [-40 alignment at 70 mph, would likely drown out the sounds of

the game.)

27. Western cut point for the Middle Segment. On p.9 of its Motion to Strike, BNSF did
a number of computations in an effort to refute Kessler’s argument that abandoning the Middle
Segment would adversely affect a rail carrier’s ability to service Boardman. BNSF's
computations are flawed in the following respects:
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A Boardman’s switch is about 300 feet west of McKinley Ave (the terminus for the
Middle Segment). BNSF respresented this switch 15 840 feet from McKinley Ave If
counsel for BNSF were to bring their tape measure with them while visiting
Oklahoma City, counsel would be able to ascertain that it 1s about 700 feet along the
Chickasha right-of-way between McKinley and Indiana (the next street west of
Boardman). Boardman’s switch lies about half-way between McKinley and Indiana,
or about 300 feet west of McKinley.

B The spur which services Boardman, actually passes through Boardman’s property,
crosses McKinley, then terminates some distance east of McKinley, on a parcel east
of Boardman's parcel. The distance from where the spur enters Boardman's property
adjacent to the Chickasha right-of-way, to the end of the spur, is approximately 600
feet, 300+ feet of which 1s on Boardman's property. Thus, there is approximately 500
feet of private track upon which rail cars could be stored.

28. On p.9 of BNSF’s Motion to Strike, BNSF misrepresented that Kessler stated
Boardman's sole rail needs are outbound shipments. Boardman receives hundreds of tons of
steel plate per year, which it fabricates into vessels [f reliable rail service were available,

Boardman would receive inbound rail shipments of steel plate, and would ship fabricated goods
outbound via rail.

29. On p. 10 of its Motion to Strike, BNSF stated that “if the track to the east of Boardman
is inadequate, ... cars could temporarily be stored on the Packingtown Lead which is only a few
blocks from the Boardman facility ” The Packingtown Lead is actually 10 blocks south of
Boardman’s facility. The Packingtown Lead is about 1 5 rail miles from Boardman's faciltiy,
which Kessler would argue is more than *a few blocks from the Boardman faciltiy.” If one were
to study where the tracks go, one would realize that it would take a train crew more than an hour
to go from MP 542.91 on the Chickasha Line (where the Packingtown Lead intersects the
Chickasha Line), to MP 541 7, where Boardman’s switch is located, couple up to cars in
Boardman’s facility, then retrace its path back down to the Packingtown Lead, then back down
the Packingtown Lead to a location where Boardman’s rail cars could be stored temporarily. then
return to Boardman with new railcars. BNSF's other proposed alternative, would involve
making two trips from a rail yard more than 5 miles from Boardman’s facility: Once, to remove
loaded rail cars from Boardman, then a second time, to bring empty rail cars to Boardman. This
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alternative would be even more impractical that the first alternative discussed

30. Signal Mast at Agnew Avenue. On p. 10 of its Motion to Strike, BNSF
misrepresented that the Western Segment of the Chickasha Line “has been dormant for §
years ” (Emphasis in original.) If counsel for BNSF had studied track maps for the
Packingtown Lead prior to the Packingtown Lead being rehabilitated in 2007, counsel would
have noted that the Packingtown Lead did not connect to the Chickasha Line at Agnew
Avenue (MP 542.8). The Packingtown Lead only crossed the Chickasha Line via a diamond.
Prior to 2007, the only way Stillwater Central could get to Lawton, OK from Oklahoma City, was
via the Chickasha Line It was not possible to get from the Packingtown Lead to the Chickasha
Line at MP 542.8, since the two lines merely crossed each other via a diamond. One aspect of
the Packingtown Lead rehabilitation project, was to insert a turnout in the Chickasha Line at MP
542 85, then connect the Chickasha Line to the Packingtown Lead via this newly installed
turnout. This is clearly depicted on Kessler’s “Before” and “After” graphics attached to
Kessler’s Reply to BNSF’s Amendment Petition. This also explains why Gail Poole
photographed a Stillwater Central train traveling west on the Chickasha Line near McKinley
Avenue on February 6, 2006, which photograph is a part of the Abandonment Proceeding, and
which is incorporated by reference herein Had counsel for BNSF checked her facts, she would
have learned that prior to the installation of the turnout in the Chickasha Line at MP 542.85,
connecting the Chickasha Line to the Packingtown Lead, Stillwater Central operated daily east
and west bound trains over the Chickasha Line, including those portions between MP 539.96 and
MP 542 91. The portion of the Chickasha Line between MP 541.0 and MP 542.91 became
dormant only a few months ago, when the rehabilitated Packingtown Lead was placed into
service, and Stillwater Central began using the Packingtown Lead. rather than the Middle and
Western Segments of the Chickasha Line.

31. Scope of this proceeding. On p.11 of 1ts Motion to Strike, BNSF argued “To the extent
any tracks were removed from the rail line located between mileposts 541.69 and 542.9
(“Western Segment”), that is a matter outside the scope of this proceeding * Kessler would

respectfully disagree.

32 BNSF has requested authority to relocate the Middle and Eastern Segments of the Line
If the proposed relocation was “purely a relocation of an existing line under circumstances
involving no change in the service rendered by the applicant to the public,” then the Board
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would have no jurisdiction over the proposed relocation ” Public Convemence Certificate to P,
N &NYRR, 67T1LC.C.252(1921). In Missour: Pac R Co Trustee Construction, 2821C.C
388 (1952), the Commission adopted a five part test in determining whether it had jurisdiction
over a relocation project. One component of that 5-part test, was whether the proposed
relocation would affect service to shippers.

33 Prior to the Board ruling that BNSF does not need Board authority to implement its
proposed relocation projects, the Board must find that the proposed relocation projects would
involve “no change in the service rendered by the applicant to the public.” Boardman is a
shipper on the Line Kessler has presented credible evidence that BNSF’s salvaging of portions
of the Line have resulted in a change “in the service rendered by the applicant to the public”
(Boardman). Kessler argues that the impact of BNSF’s proposed abandonment (relocation) of
the Middle and Eastern Segments, on the Western Segment, is very much within the scope of this
proceeding, since if abandonment (relocation) of the Middle or Eastern Segment would adversely
affect service to Boardman, then there would be a “change in the service rendered by the
applicant to the public.” Since access to Boardman’s facility from the West, via the Western
Segment, has been severed, the Middle Segment is needed to provide service to Boardman. If
the Middle Segment were to be abandoned, then there would be no way to provide Boardman
with rail service. The truth of this statement, has been demonstrated by BNSF’s refusal to
deliver railcar HTTX 93507 to Boardman BNSF will not deliver railcar HTTX 93507 to
Boardman, because it presently is physically impossible to deliver the railcar to Boardman, due
to the Western Segment being unlawfully severed from the National Rail System at MP 542.8.

34. Railcar HTTX 93507. On p.12 of its Motion to Strike, BNSF stated: *“*The Kessler
Shipment is not a legitimate shipment.” How Kessler’s shipment of a railcar to Boardman *is
not a legitimate shipment,” is unexplained. Railcar HTTX 93507 was interchanged to BNSF, for
delivery to Boardman. The freight bill was prepaid. BNSF personnel inspected the rail car prior
to accepting the rail car. It was fully disclosed from the very beginning, that the commeodity on
the rail car was a locomotive. BNSF personnel determined the appropriate commodity code, and
determined the applicable tanff.

35. On p.12 of its Motion to Strike, BNSF stated: *‘While en route to the Boardman facility,
BNSF determined that rail car HTTX 93507 was defective and in need of repair.” The railcar
was supplied by BNSF. Prior to BNSF accepting this rail car for delivery, the rail car, and its
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load, were carefully inspected (a two-hour inspection) by two BNSF employees. These two
BNSF car inspectors, prior to granting permission for this rail car and its load being placed on
BNSF’s interchange track, determined that this rail car was in good working order, and
determined the load on the car, was properly secured. Since BNSF provided the rail car, BNSF
was responsible for making all repairs. The relevance of this statement by BNSF eludes Kessler.

36. When Stillwater Central refused to deliver railcar HTTX 93507 to Boardman, Eric
Strohmeyer, at my behest, had a telephone conversation with Mr Pena, General Manager of
Stillwater Central Mr. Strohmeyer contemporaneously reduced to wnting a summary of that
telephone conversation. He e-mailed a copy of his summary to Mr. Pena. The e-mail attached
to BNSF’s Motion to Strike in Exhibit 4, is the response Mr. Strohmeyer received On the
bottom of Karl Morell’s e-mail, is a disclaimer which states Mr. Morell’s e-mail to Mr.
Strohmeyer cannot be disseminated, distributed, or copied. Evidently this disclaimer was not
intended to apply to this e-mail, since BNSF has made this e-mail a part of the record in this case,
and consequently. this e-mail can be viewed, copied or distributed to anyone 1n the world. Since
BNSF has made this conversation with Mr. Pena a part of the record. Kessler has appended
hereto a copy of the e-mail Mr. Strohmeyer sent to Mr. Pena.

37. Railcar HTTX 93507 1s integrally related to this proceeding, since BNSF’s refusal to
deliver this railcar to Boardman, demonstrates unequivocally that BNSF’s proposed
abandonment / relocation of the Eastern and Middle Segments, has in fact adversely affected a
shipper on the Line: Boardman.

38. Onp. 13 of its Motion to Strike, BNSF argued “neither Kessler nor Boardman may
lawfully receive a rail shipment” on Boardman’s spur. Kessler finds this statement to be
perplexing, since on p 9 of its Motion to Strike, BNSF makes a point of stating Boardman has
over the past few years, received three rail cars on its spur. In addition, Mr. Merry’s Verified
Statement clearly states that Boardman has received numerous railcars on its spur BNSF also
made the unsubstantiated statement that Boardman does not own its spur. Boardman has owned
and used this spur for over 50 years (since the early 1930's). If the industry track agreement
Boardman had with BNSF has lapsed, then it is BNSF’s responsibility to present an industry
track agreement to Boardman, so that an agreement can be executed.

39. Boardman has made a “reasonable demand for service.” The 3" Circuit has stated-
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“The statute [49 U.S.C. §10102(5)] does not further define the term *“‘common
carrier,” but the general definition is *“[a] carrier that is required by law to transport
passengers or freight, without refusal, if the approved fare or charge is paid.” New
York Susquehanna v. Jackson, 500 F3d 238, 250 (3" Cir. 2007) (Emphasis added.)
BNSF is a common carrier. The applicable tariff has been paid BNSF “1s required
by law to transport [Kessler’s] freight (locomotive), without refusal.”

40. WHEREFORE, Kessler would ask that the Board DENY BNSF’s Motion to Strike 1n its
entirity.

41. I, Edwin Kessler, declare under penalty of perjury that the foregoing is true and correct
Further, I certify that | am qualified and authorized to file this Kessler’s Reply to BNSF's Motion
to Strike.

Executed on: October 13, 2008 Respecifully submitted,

£

Edwin Kessler

ERTIFICATE OF SERVICE

I hereby certify that on this __ 15" _ day of October, 2008, a copy of the foregoing
Kessler’s Reply to BNSF’s Motion to Strike, was mailed by first class mail, postage prepaid, to
Kristy Clark, BNSF Railway Company, 2500 Lou Menk Drive, Fort Worth, TX 76131-2828, and
a copy was E-mailed to Fritz Kahn, 8" Floor, 1920 N Street, N.W., Washington, DC 20036-

| bd 2,

Edwin Kessler
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M.D. Monaghan, O.D.
2920 Old Orchard Road
Garland, TX 75041

February 8. 2004

Mr Tom Elmorc, Executive Direclor
North Amenican Transportation Institute
PO Box 6617

Oklahoma City, OK 73153-0617

Dear Mr Clmore

Your interest in preserving intact the property associated with the Oklahoma City Unton
Station is a worthwhile endeavor During my fifty years in professional life I have had the
plcasure and privilege of serving avocationally on several boards and commissions
having to do with public transportation Probably the most important and challenging
example was five years as a member of the board of dircctors of Dallas Area Rapid
Transit. known as DART

Associated with this activity was a scenario that bears a close relationship to your efforts
toward maintaming the integrity of your Union Station. Early in the 1970s 1 received a
call at my ofTice late onc afternoon from a management official of the group that was
developing the Hyatt Regency Hotel in downtown Dallas The Jocation they had selected
was Just across the tracks from Dallas Union Station, which had been closed in 1969 with
the cessation of rail passenger service In order to develop the hotel in an attractive
manner 1t was nceessary that Union Station be part of the project They felt. however, that
it should be a joint development with the City for various reasons as the more {ar sighted
planners envisioned its ulumate use for regional public transpiration

Ths led to a proposal to the Dallas City Council for the City to purchase the station
property from the railroads and lease 1t to the hotel developers who would, in turn,
sublease 1 for shops or offices The council agreed to put the proposal up for a vote
which was the subject of the 11th hour call [ received that afternoon The vote was
scheduled to be taken the next afternoon. and they wanted me to draft lctters to the
Council on behalf of two civic groups with whom ] was associated recommending the
purchase My wile and | staved up all night typing individual letters from both
organizations Lo each individual council member It was before the day of word
processors and photocopiers It came down to the wire and the proposal passed by one
vote the next day

It turned out to be one of the most visionary and productive decisions the Council ever
made. Not long after that Dallas and Fort Worth jointly bought the former Rock Island
Railroad line between the two cities Closc on the heels of that the DART relerendum
was passed which included plans for both commuter rail service on the line owned by the
citics and for an extensive electric light rail system -- which immediately brought into
clear focus the wisdom of acquiring Lnion Station as an intermodal terminal for the
DART system, with the commuter trains also serving D/FW Asrport




Unfortunately, however, when the plans were drawn up for revitalization and renovation
of the station. the necd for track capacity was underestimated Originally there were
eleven tracks serving the passenger trains The original restructuring done by the City
reduced this to three tracks As soon as the plans DART had formulated were laid on the
table 1t was clcar that two addition tracks had to be restored for the electric light rail line
as the commuter trains to Fort Worth would need the three existing tracks Also, Amirak
had begun scrvice to Dallas which also had to share one of the three tracks with its trains
to Chicago and San Antonio.

Work was begun and the two tracks were restored. which was a bit complex, since two
bridges over streets going to the hotel, originally not present, had to be widened This was
accomplished and in 1996 both the commuter and hght rail service was begun -- which
has been at the top of the success stories in the transit world Plans, however, are in the
works to add additional commuter rail lines to other outlying suburbs. which will place
greater demands on the limited track space Further addition of tracks would be difficult
as additional widening of the bridges would be necessary. The solutions would have
been much simpler if planners had looked still farther ahead and anticipated this potential
demand, as there are requests coming from all quarters for other communities to be
served by DART's fast 65 mph Light rail trains

There is a lesson to be learned here for Oklahoma City as it would be unfortunate for
them to make the same mustake. if not a worse one. by removing major portions of the
station trackage which might be impossible to replace. Make no mistake -- Oklahoma
City people will hear that the city is not large enough for rail transit, ridership will be
minimal and buscs will be cheaper We heard all of that in Dallas and experience has
proven it to be untrue. Cities are experiencing rapid growth and they soon become too
large for slow buses to scrve adequately, and there is a reluctance on the part of the
muddle classes to usc buses. Due to the speed and convenience of the trains and the park
& ride stations they serve, the trains appeal to both classes who mix compatibly on their
way to the workplaces and other destinations.

If Oklahoma City citizens would like to take a peek at what your city could have in a few
years. they would do well to visit Dallas, ride the itwo hght rail lines and the commuter
line to Fort Worth and then transpose this experience to their own environment thereby
Joining the multitude of cities that are building or planning rail transit

Sincerely yours.

(Signed)

Marvin D Monaghan

Former DART Board Member
Mobility Dallas Council




Resolution No. 09-005

RESOLUTION No. 09-005
THE CITY OF EL RENO, OKLABOMA

WHEREAS, mil transit sumulates economic development, provides dependable, safe and
inexpensive transportstion for all, reduces vehiculsr traffic and congestion, lowers cerbon
dioxide emissions that contribute to global wamming, provides &n important means of
ttansportation for military fcilitics, and greatly improves air quality in metropoliten ereas; and

WHEREAS, the Okiahoma City metropoliten mrea tanks high natfonally ameng other large
cities in terms of its widespread geographic nrea and commuting population and ranks 40th out
of 100 as most traffic congested and ranks last out of 50 a3 best prepared for $4 per gallon
gasoline; and

WHEREAS, the Environmental Profection Agency has recently extablished stricter standards
for ozone concentrations, and Central Oklahoma frequently experiences periods of high ozone
levels and will now likely exceed the new federal standards of the Clesn Air Act; and

WHEREAS, the Oklahoma City metropolitan area s far behind many other laxge cities in
transportation eficiencies, including Denver, Salt Lake City and Dallas, whoss Union Stations
are the foundation for their vibrant rail and bus systems and bave been successful beyond
expectations and have received enthusiastic public support and demand for wider avalability,
and

WHEREAS, the irreplaceable Union Station mil yard in Oklahoma City lies at the center of
the state's unique railway network and is the last grand urban paesenger refl yard in the West
that remaing virtuelly unused today, with all of its original space and mmuch or its essential
infrastructure intact, including mmerous tracks connecting every corner of the state; and

WHEREAS, the ejcgantly designed Union Station and its reil yard are a crucial hub to any
future public transportation systern and ave essential 1o xapid and cost-cfTective development of
a safe, convenient, fuel-efficient and environmentally faendly rail teamsit systemn for linking of
the state's major towns snd cities and Will Rogers World Airport; and

WHEREAS, Union Station's rail yard offers critical linkage apd imuportant mil transportation
oppottunities on existing i) lines for Oklahoma's military bases, insluding Tinker Aix Force
:l:qwhmmmcmuwmb%hhmudwhﬂlhemmlﬂ‘ordmlm,

WHEREAS, Union Station’s invaluable rail yard is still set for destruction in order to make
way for the relocation of the Crosstown Expressway even though other viable route
alternatives exist that do not require its destruction; and

WHEREAS, recent rulings by the Federal Surface Traneportation Board have cast serious
dm:htmtherdhh]hyoﬂhepmpusedmuﬁeofthen:w&oﬂnwnmmmrmd




Resolution No. 09-005

WHEREAS, pending petroleum shortfalls coupled with the rising cost of muto fuels threaten
the economy and security of the state and the nation, and the assumptions made previously
concerning the value of the Union Station rail yard and the decision to destroy it are no longer
valid or in the best interest of Oklshoma and the country.

NOW, THEREFORE, BE IT RESOVLVED:

THAT, the City of El Reno, Okiahoma respectfully requests that The Honoreble Brad Henry,
Governer of Okishoms, declare a morstorium on any fizther work on the relocation of the
Crosstown Expressway that could jeopardize any fisture use of the Union Station rail yard and
its associated il lines, and that the Govemor appomnt a Special Cormmission of citizens, public
officials, and transportation experts to consider slternative routing for the Crosstown
Expressway that presetves the entirety of the Union Station rail yard and its associated rail
lines, and that the commission report to the Govemor and to the public its findings and
recommendations in &t expedient manner, and

THAT, the City of El Reno, Oklshoma requests that the Associstion of Central Okiahome
Govenmnents officially adopt this resolution. ?

ADOPTED this 5th day of August, 2008.

Mait White, Mayor




RESOLCUTION No. 2008-12R

A Respluton of the Mayor and Counci] of the City of Chickasha, Grady
County, State of Oklahoma

WHEREAS, rat! transit stimulates ecopomuc deveiopment, provides dependable, safe
and wnexpepsive transportation for all, reduces vehicular traffic and congestion, jowera carbon
dioxide emuasions that comtnbuie to globel warmng, provides an importemt means of
transpartation for miinary fecifities, ancd greatly unproves air quality 1n metropolitan areas; and

WHEREAS, the Oklahoma City metropolitan ares ranks high nationally among other
Iarge cities 1n terms of its widesprend geographic area apd comumuung population and ranks 40th
out of 100 as most traffic congested and ranks last out of SO as best prepared for $4 per gallon

gasolmne, and

WHEREAS, the Eovironmental Protection Agency has recently established stricter
standards for ozone copcemyations, and Central Oklahoma froquently expeniences pertods of
high ozone levels and will now hikely exceed the new federal standards of the Clean A Act; and

WHEREAS, the Oklahoma City metropolitan area is far behind many other large cities
in transportation efficiencies, including Denver, Salt Lake City and Dallas, whose Union Stations
are the foundation for their vibrant rail and bus systemns and have been successful beyond
expectations and have recerved enthusiastic public support and demand for wader availability;
and

WHEREAS, the ureplaceable Union Station ra] yard in Oklahoma City lies at the center
of the state's unique rmlway network and 18 the last grand urban passenger rml yard 1n the West
that remans virtually unused today, with ali of its ongwnal space and much or stv essenhal
mfrastructure wntact, includmg sumerous tracks coanecting every corner of the state, and

WHEREAS, the clegantly designed Union Station and 1ts ral yard are a crucial hub to
any furure public transportation system and are essennal W tepid and cost-effective development
of & safe, convemsent, fuel-efficient and environmentally fendly rail wansit system for Iinking of
the state's major towns and cities and Will Rogers World A:rport; and

WHEREAS, Unon Staton's ral yard offers cmtical linkage and umporiant rai
transportation opportunities on existing rail limes for Oklahoma's mhtary bases, mcluding Tinker
Air Force Bage, whose econom:c engine 13 vital to Oklahoma and which the state cannot afford

to lose: and

WHEREAS, TUmon Staton’s invalugble rml yard :s suil set for desquction 1= ozder 1o
make wey for the relocation of the Crosstown Expressway even though other wviable route
alternanives exist that do not require 18 destruction, 2nd




WHEREAS, recent ruhings by the Federal Surface Trensportatior Board have cast
senious doubt on the switability of the proposed route of the new Crosstown Expressway, and

WHEREAS, pending petrolewmn shortfhlls coupled with the rising cost of auto fuels
threaten the cconomy and security of the state and the naton, and the sssumptons made
previously concernmg the value of the Umon Station rml yard and the decision to destroy it are
no longer valid or 1n the best wterest of Okiahoma and the country

NOW, THEREFORE, BE IT RESOYLVED:

THAT, the City of Chickasha, Oklahotn respestfully requests that The Honorable Brad
Henry, Governor of Oklahoma, declare a moratonuma on any further wotk on the relocation of
the Crosstown Expressway that could jeopardize any future use of the Umon Station ral yard
and 13 associated raif lines, and that the Goveroor appoint a Special Commussion of citzens,
public officials, and rransportation =xperts to copsider siternative routing for the Crossiown
Expressway that preserves the entirety of the Union Station rail yard and 1ts associated rul Iines,
and that the commussion report tv the Govemor and to the public 1ts findings and

recommendations 1n an expedient mannet, and

TEAT, the City of Chickasha, Oklahoma requests that the Association of Ceatral
Oklahoma Governments officially adopt this resolution.

ADOPTED this : 5th day of September, 2008,

2.7
=gory Elhote. Mayor

2008
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R, CUNnecting every corns of the slate, and

Besolution

R-U809-33

ARESOLUTTON OF THE COUNCIL OF TIIE CITY OF NORMAN,
OKLAHOMA, REQUESTING 'THE GOVLRNOR OF THE STATE
OF OKLAHOMA TO APPOINT A SPECIAL COMMISSION TO
CONSIDER FUTURE RAIL TRANSIT OI'TIONS IN THE
OKLAHOMA CITY METROPOLITAN AREA, FUTURE USES OF
UNION STATION AND ITS ASSOCIATED RAIL LINES TO
ENHANCE FRUTURE RAILI, TRANSIT FOR THE STATE OF
OKLAHOMA; AND ALTERNATE ROUTES FOR TIIE
INTERSTATE 40 CROSSTOWN EXPPRESSWAY.

WHEREAS. the 1cplacement of the 1-40 Crusstown Expressway thiough downtown Oklahoma Cih 15
criticafly necessary <ue o 11s deleriorated condilion, and

WHEREAS ral Gansit ¢an stimulate cconoi:uc development, provide dependable, safe and inexpensive
transportation fot all. reduce vehicular traffic and congestion. lower carbon dioxide enissions that contibute
1o global warming, provide an imporiant means of transpottation fo1 mtlitary facilities, and gieatly improve aie
quality 1n metropolitan dreas, and

WLIEREAS. the Oklahoma City metropalitan area ranks high nationally amonp other la: ge eities 1 terms of its
widespiead geogaphic area and commuting population, ranks 40" out ol 100 as most traffic congested, and
1anks last out ol 30 as best prepared lor $4 per gallon gasolie, according to “Major US Cities Preparedness for
an Qul Crisis™, a stucdy by Wanen Kailenzig. Common Cunent, Maren 2008 and

WHEREAS. cilizens of the centtal Oklahoma metropohian erea ate i need of safe, efficien:. and affordable
transportation alternairves as opposed 1o reliance upan personal automohiles i face of rising gasolne prices,
and

WILEREAS, the Environmental Pioicction Agency has recently established stricter standards for ozons
concentrations which are dicectly related to automobale usage and 11 2006. Cential Oklahoma exceeded the
maximum allewed ozone level |1 times, almost twice as many 11mes as the previaus four years combined and
before the new federal standards of the Clean Air Act hecamc law, aad

WHLERLAS, the City of Norman 1s a signatory of theU' S Conlezence ol Mavors climale proteciion agreement
and v commilted Lo supporling iansponation alteatives which reduce vehiculat traffic end congestion and
lower carhon dioxide crmissions that contribuie 10 global warming, and

WIHEREAS, the ceniral Oklahoma metiapolitan aiea is behind many other lmge cities 1 transportation
clficiencies. meludmg Denver, Salt Lake Cry and Dallas whose Union Stations aic the foundation for theu
vibrant 1a1] and bus systems, have been sucezssfil beyond expecintions, and have racerved emhusiastic puahc
suppoit and demand for wider availability. and

WHEREAS, the historic and strategically valuable Union Station 1211 yard in Oklahoma City hies ar the center
ol the stote’s unique rarlway neiwotk Imhang the slate s major towns Tmher Aur Foree Base, and Will Rogers
World Arrport and 1s the last prand wban passenger 1a1l yard m the west that iemams virtually nnused today

wilh all of its onignal space and much of 1ts essential mirastiuctuic mitact, ncluding numecrous tracks




Resolution No R-0800-33
Page 2

§ 9 WHEREAS, the future ol rail service i cenual Oklahoma depends upor: having o hub that allows 1apid and
cost-cffective development ol a safe, convenient tuel-efficient and ens ironmentally mendly rail tansicsystem
for Iimking the cconomic engines of Oklahoma's towns, cities and militarv bases, and

§ 10 WHEREAS, rccent iuhings hy the Federal Surface Transportation Board provide an important opporiuntity 1o
expeditionsly rcconsider viable route alteinatin es fo1 the new Crosstown Expiessway that do nol require the
destruction of Union Siation’s invaluanle 1ol vard, and

§ 11. WHFREAS, experience shows that any major public infiasrructuie project requiies years, somalines dacades,
of planning and [oresiglt, which translates into milhoens of dollns 10 nddihional costs 1o laapavers, hefoe
opening for service, as well as mtlions ol dollars of additionat eosts to tavpay 13 while eilizens now wgently
seek allernatives to traditional highway travel, and

§ 12 WIIEREAS, government at all levels cannot procure adequate funding for new roads and bridges and aic yems
behind on manienance i many cases. and

§ 13. WHEREAS, pending petroleom shortfalls coupled with the nsing cost of auto ficls threaten the ccenomy and
sccurlty of the statc and the nation, and change the assum»tions made previously concerning the value of rml
tiasel in the state and the counby, and

§ |4 WHERELAS, accommodation of the need o1 an inteunodal nansportation hub for the Oklahoma Crty
metropolitan area located m downtown Oklahoma Cily and the need for Mhighway replacement through
downtown Ohjahoma City can be met 1 the proposed alignment of he Crosstown Expressway be moved 400
leet south of the present planned alignment thiough the Lnien Stauon 1a1l vard

NOW, TTIEREFORE. RF IT RESOLVED BY THI: COUNCIL OF TIHE CITY OF NORMAN, OKLAHOMA

§ 'S5 WHFRFAS, the City of Norman, Okleshoma. supports the effoits of ONTRAC ta furthel investizate cost
effective rul options for the State of Ohlahoma and encourages the Associahon of Central Oklahoma
Governments and its membe cities to grve due consideration 10 joining in the adoption of this 1esolution

§ 6 BE IT FURTHER RESOLVED THAT, the City of Morman, (Yklahoma, respectfully requests that the
Honerable Brad Henry. Governol of Oklahoma, convene a Special Commussion of citizens, public officials,
and transpoitation experts to consider unmeadiately and eapaditiously the future of tail wransit oplhwons 1n the
Ohlahoma City metropohitan area, to study futmie uses of Union Station and rts assaciated rail Itaes to enhance
Titure rail tiansit for the state, to weign the shoil and long Leim benefiis of alteinative routimgs of the
Crosstown Expressway that would not jcopardize any future use of the Union Stabon rul yad, and that the
commission report to the Governor and to the public its finding and recommendations i an expeaien! manner,
and that until such time, the Governor direct the Okiahoma Department of 'L ranspoitation to proceed with only
those aspects of the Crosstown Exapressway that da not affect Union Station’s rail yard or connecting 1ai lines
ot that tumt the State’s ability euber maicnalls ot finaneially, 1o implement any allemative rouuings
iecommendzd by the Specral Commussion

PASSED AND ADOPTED THIS 20id duy ol September, 2008,

A —
{ 4 ,\_,( )7'&

ottt <5

City Clerk




RESOLUTION NO. 6334

A RESOLUTION OF THE BOARD OF COMMISSIONERS OF
THE CITY OF SHAWNEE, OKLAHOMA, REQUESTING THE
GOVERNOR OF THE STATE OF OKLAHOMA TO APPOINT
A SPECTAL COMMISSION TO CONSIDER FUTURE RAIL
TRANSIT OPTIONS IN THE OKLAHOMA CITY
METROPOLITAN AREA; FUTURE USE OF UNION STATION
AND ITS ASSOCIATED RAIL LINES TO ENHANCE FUTURE
RAIL TRANSIT FOR THE STATE OF OKLAHOMA; AND
ALTERNATE ROUTES FOR THE INTERSTATE 40

CROSSTOWN EXPRESSWAY.

WHEREAS, the replacement of the 140 Crosscown Expressway through downtown
Oklshoma City is cnhcully necessary dus to s deteriorated condition, and

WHEREAS, ra1l tranert can stunulate cconomuc development; pruvide dependable, safe and
inexpenuive transportation for afl; reduce velucular iraffic and congestion; lower carbon
dioxide emusstons that commnbuic to global warming, provide At important means of
transportation for milivary facilihes; and greatly improve air quality 1n metropolitan areas; and

WHEREAS, the Oklahoma City metropolitan area ranks high naconally among other largs
cihies in terms of its widespread geographic area and commuting population, ranks 40th out of
100 as most traffic congested, and ranks last out of 50 as best prepared for $4 per galion
gasoline, according to  “Major US Cities Preparedness for an O1l Crasis, & study by Wamren
Karlenzig, common Current, March 2008; and

WHEREAS, citizens of the central Oklahoma metropoHtan area aze i need of safe, effictens,
angd sffordgble transportation alternatives as opposed to reliance upon personal sutomobiles i
face of naing gosoline prices; and

WHEREAS, the Environmental Protection Agency hoa recently established atricter standards
for ozone conceatrations which are directly related 10 sutomobile usage and 1 2006, Centrel
Oklahoma exceeded the maximum allowed orone level [1 hmes, almos! twico as many times
umcp:lwimuﬁ:urymmhmdmdbefmmnm&dnﬂmm&mmmm
hacame law; and

WHEREAS, the Ogshomn City metropolitan arca 5 behmd many other large cities
transportaticn efficlencies, including Denver, Salt Lake City and Dallas, whost Union Stations
are the foundsuon for their vibrant rail and bug systems snd have been successful beyond
Tﬁmﬂ and have received enthumastic public support and demand for wider evailability;

WHEREAS, the tustong and stratemcaity valuable Union Stanon mal yard m Qkishoms City
Ttes at the center of the state’s unique ratiwny network linkang the grate’s major towns, Tinker
Aur Foree Base, and Will Rogers World Anrpart and is the last grand urban passcuger =zii yard
in the west that remans virtlly unused roday, with sl of its orsginal space and much of &y
xnﬂnl Infrastructure miact, including aumerous tracks connecting every corer of the smte,

WHEREAS, the future of rul servioe in central Okinhoma deponds upun having 8 hub that
allows rapid and cost-effective development of @ safe, convenmient, furl-cilicient and
u:vmm:ntll!y Ewendly 1au teansic system for lm.ldng the econosue engmes of Oklahoma
towns, citics and military bases; and

\




WHEREAS, recert rulings by the Federal Surface Transportation Board provide an mparunt
Opportunity to expeditiously reconsider viable routs alternsoves for the new Croastown
Expressway that do not requure the destriction of Umon Station’s mvalusble il yard; aad

WHEREAS, cxpcrienve shows that any major public mfastructure project requmes years,
sometunes decades, of planmnop and Loresight, which mansiates mo mullions of dollury in
additional costs to 1eapayers, before opemng for service, as well ax mullions of dollars of
additionel custs to taxpayers while citizens now rgently seek altermatives to traditional

bighway wavel, and

WHEREAS, government at ali lovels cannot procure adequate funding for new roads and
bridges and are years belund on matnienance 1n meany cases; and

WHEREAS, pending petroleumn shortfalls coupled with the nang cos of suto fugls threaten
the econcmy and security of the state and the nation, change the assumptions made previcusly
conceming the value of ail travel in the state and the country; and

WHEREAS, asccommodation of the nced for an intermodal transportanon bub for the
Oklahems City metropolitan ares located in downtown Oklshoms City and the need for
Baghuay replacement through downtown Oklaboma City can be met if the proposed aligmment
of the Crosstown Expressway be moved 400 feet south of the present planned alignmant
through the Union Stahan rau yard.

WHEREAS, the City of Shawnce rccognuzes that in order for this area to have oconomic
Erowth and 1o provide for the commen good of cur people, we must have aceess to this fast,
fuel efficient ratiroad a3 part of our transportaton optiovs . order to sorve the industries and

NOW, THEREFORE, BE [T RESOVLVED:

WHEREAS, the City of Shawnes, Okiahoma, supports the efforts of ONTRAC to further
investigate cost offective rail options for the State of Oklahoma and eacourages the Asaocistion
of Central Oklahormn Governments and ity member cities to give due conudemtion to jo:nmg
in the adoption of this resolution.

EE IT FURTBER RESOLVED THAT, the City of Shawnee, Oklahoma respectfully requests
that The Honorable Brad Henry, Governor of Okishome, convens s Spemal Commission of
citizens, public officials, and transportation experts to cotwider immediately and expeditiously
the future of rail transit options in the Oklshoma City metropolitan arew, to study fature used of
Unzon Station and its agsocuted raid lines to enhance future rui transt for the state, lo wegk
thuhmtmdlongimnhmcﬁlso!dlmnhwmuhnp nfﬁeCromnE:prmwaythﬂ

would not jeopardize any future use of the Unron Station rail yard, and that the c
report to the Governor and W the public its findmg and recommendetion in an expedient
mauner; and that until such time, the Governor dicot thw Oklshoma Department of
Trangpertation to procoed wath only those mepects of the Creastown Expresswxy thet do not
affect Union Station's rall yard or connecting rail lmes or that lmut the Stara’s ability, either
materially or fineneally, %o mplement any altemative routngs recomnended by the Special

PASSED AND ADOPTED thus 6th day of October, 2008,

CHUCK MILLS, MAYOR
SEAL

AMAYQ, ACTING{LTY CLERK
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CLUB

FOUNDED 1392

Resolution of the Oklahoma Chapter of the Sierra Club
Adopted August, 2008

Whereas, Global Warming and climate change as a result of CO2 and green house gases
produced by the combustion of fossil fuels 1s overwhelmingly accepted by the scientific
community and demands immediate attention at every level of government, and

Whereas, ozone levels 1in central Oklahoma are already exceeding maximum levels
permissible under the new limats set by EPA Clean Aur Act standards based on the most
recent scientific evidence about health effects of ozone, and

Whereas, automobiles and trucks are a major source of CO2, greenhouse gases, ozone
and other pollutants and public transportation options that are clean, efficient and rehiable
are essential elements in sigmificantly reducing these pollutants and our dependence on
fossil fuels, and

Whereas, a passenger rail system 15 the foundation of the most successful and efficient,
multmodal transportation systems and they rely on an mterconnecting central hub
provided by their restored grand Umion Stations that progressive cities have had the good
sense to preserve (examples are Salt Lake City, Denver and Dallas), and

Whereas, the elegantly designed Union Station rail facility at 300 SW 7* 1n Oklahoma
Crty Lies at the center of the state’s umque railway network and 1s the last grand urban rail
passenger yard in the West remaining unused today with all 1ts ongimnal space and much
of 1t essential engineenng intact compnsed of numerous tracks connecting every comer
of the state and, its irreplaceable destruction 1s still planned to make way for a 10 lane
cross-town expressway for through traffic including 70 mph truck traffic, and

Whereas, the Umon Station rail yard 1s essential to the most efficient and reasonably
economical future system of public transportation serving the entire state, and its
reduction to one track would effectively cnipple this priceless public resource and would
foreclose the option to rapidly and economucally develop safe, convement, fuel efficient
and environmentally friendly rail transit for the region and linking the state’s major cities
aurport and key military installations on existing rail lines, and

Whereas, this destruction 1s unnecessary to the reconstruction or rehabilitation of the 1-
40 cross-town and there are severzl reasonable alternatives that should be reconsidered,
and




Whereas, the nising price of fuels and their impending short falls threaten to senously
constrain the state’s economy, and decisions and assumptions that were made ten years
ago are no longer valid including major underestimation of the cost of the cross-town,
and

Whereas, recent decisions by the Federal Surface Transportation Board has cast doubts
on the mevitability of the proposed route of the new Cross-town,

Now therefore be it resolved, that the Oklahoma Chapter of the Sierra Club respectfully
requests the Honorable Brad Henry, Governor of the state of Oklahoma, to demonstrate
visionary leadership for the long term success of Oklahoma’s economy and environment,
to declare a moratorium on the Cross-town project, appoint a Special Commission of
citizens and transportation experts to reconsider alternatives (o the destruction of the
Union Station rail yard and report to the Governor and to the public 1ts findings and
recommendation before proceeding any further on thus project

2-4-//%%_

Charles R Wesner, Chair
Oklahoma Chapter Sierra Club




LW

OF NORMAN

Founded in 1925
August 7, 2008

Mayor Cindy Rosenthal
City of Norman, Oklahoma

Dear Mayor Rosenthal:

TheLengmofWomenVotersofNomm@ouldhketoemoungeﬂmNonmnClty
Council to forward to Governor Henry a resolution which supports saving the Union
S_tauonmlyardmOklnhmaCltyandasksh:mtodeclareamomtonmonthe
Crosstown Expressway 1n order to save the rail yard We thunk that the rail yard isa
valuable state asset for future development of multmodal public transportation for
Central Oklahoma, including Norman, and we think that it should be preserved rather
than ton up to make way for the Crosstown Expressway

The Norman League advocates the development and mamntenance of energy-efficient and
tme-cfficient public transportation systems withmn the City of Norman and connection
with other communities in Oklahoma. We believe priority should be given to
government-funded transportation projects that are directed toward better public access to
fuel-cfficient transporiation

Sincerely,

Botwia G biinsones, [Ptetelon

?aft/ lolbardd,
Wy Tt 4.::‘7

g




