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REPLY TO MOTION TO STRIKE

" Set forth'beloiv is the Reply of-the ToWn of BfOOkhav'en (“Town” or “Brookhaven?’) to the -
Motion to Strike the Town of Brookhaven s September 18, 2008 Response to the Exemptlon Petition
(“Motlon to Stnke”) filed by u. S ‘Rail Corporanon (U S. Rall” or “Petltloner”) on October 1, 2008.

PRELIMINARY STATEMENT

U S. .Raxl ’s I'IIOTZIOII t.o. strike is an unfaxr taotlc de31 gned to delay the pro ceedings and Intzrrudate
” or coerce the. Town. As counsel for U. S Rall knows the Town has not filed an’ 1mperm1551ble reply o

.. a-r_eply,”__ 1_1nder449 _C.F R.§ 1 10_4.13. 'Ra?her, it filed a Jetter respoodolg to a scheduling matter' in

| advence of filing a s:obetentive febly to theltine‘ri_ts ofa petiti_on; : 'As.expiairied herein, thlS is.a comumon
pfacﬁo_e before' the Board parﬁcuiarly w11:h r"eSpec;c to petitions that contain requests for “expedited

) handlmg or expedlted processmg ? U S. Rail’s motlon has no merxt and should be denied. In

- ' addltlon given U.S. Rall 8 hlstory in this and other proceedmgs before the Board the Town requests '

! See Finance Docket No, 35036 relatmg to the proposed rail fac:111ty In BrooLhaven New York See also U.S. S
~ Rail Corporation—T.ease And Operation Exemption—Shannon G.. A New Jersey Limited Liability Company, STB
* Finance Docket No. 35042 (served October 8, 2008)(rsjecting a notice of exemption filed by U.S. Rail because the
~Board found that {.S. Rail had prowded false and misleading information in violation of 49 C.F.R. §
1150. 42(0))(annexed hereto at Exhibit 1). Specifically, the Board found that U.S. Rail was “not candid in its notice
-of exemption,” and “was attémpting to use the federal preemption that the use of our notice of exemption process.
would confer on [the property] as a means of avozdmg the C‘nj/ s authority.”’ Id.at4 (emphaszs added), '




. that the Board in its ruling on .this miotion explicitly prohibit the ﬁling of any additional “replies” by U.S.

" Rail to the Town s Reply to the Pet1t1on or this Reply to the motlon 10 stnke

PRO CEDURAL BACKGROUND

On August 7 2008 Petltloner ﬁled a Constmctton and Operatxon Exemptron Petition
'(“Petition”) claiming that it is a common carrier Seekmg to c_onstfuct and operate a l1ne of
- railroad. With its ﬁve'lexhibits- the Petition totaled 38 pages. The brief W.as organized into five
_. sections: (I) Introductton, {m Factual Background (III) Descnptron of Proposed Lme and
| P]anned Operatlons {Iv) Argument and (V) Request for Expedrted I—Iandlmg As ewdent from
: the- capt1ons the sectlon entrtled “Request for Expedited Handlrng" was separate and apart from
the argument section relatmg to the ments of the brlef Spemﬁcally, it was set forth at the last
_two and ahalf pages of the bnef and referred the reader to Exh1b1t “E ” wmch was a “Proposed
Schedule.” That Schedule is appended hereto at Exh1b1t 2. The PrOposed Schedule set forth a -
' collapsed timetable under whrch the env1ronmental analysrs publlc comment 'md Board review .
S .Would be completed by December 2008 resultmg in a final decrslon from the Board by the end
-'oftheyear . . |
On August 25 2008, at the Town S request the Board granted the Town a 20-day

extenswn 1o file its Reply U. S Rall Corporatlon—-Constructron and Operatlon Exemptton— N

Brookhaven Raul Terrrunal STB Fmance Docl(et No. 35141 (served August 25 200 8). leen

_ the tight tlmehne contemplated. by the Proposed Schedule however the Town did not want its

_ mtenrn silence — from Aucrust 72008 untﬂ September 18, 2008 —to be 1nterpreted as consent to

3 U S Rail’s request for expedlted handlmg of the Petltlon As such on September 2, 2008 the

: Town ﬁled and served a 3- ane letter (annexed hereto at Exhrbtt 3)responding solely to the

- request for expedr_te_d handlmg and Proposed Sch_edule set forth_ in the Petition at pages 17-19 and |

o



'_Exhlbﬂ E thereto _Tha‘t Ietter did not respond to any of the arguments set forth in the

“Arorument” sec’oon of the Petmon nor d1d it address the merits of whether the Petmon should
be granted 1t S1mp1y addressed the request for expedrted handling. See Exh1b1t 3.

In the meantlme the partles planned a meetmg to dlSCUSS settlement on the da’ce that the -
'.Reply was due, Septer'nber 18 2008 “In view of this meetmg, on-September 11- 2008, Jess1ca_P.
- Driscoll, counsel for the Town sent an email (annexed hereto at Exh1b1t 4) to J ames H.M.
Savage, counsel for U.S. Ra11 requestmg consent to a 20-day extensmn of time for the Town to

_ ﬁle its _Reply, until O_ctob_er 8, 2008. Attorney Drlsc_oll wrote the following email to Attorney -
SaVa_ge at 10:15 am |
_.T im:
As you may know, the partres are meetmg on September 18, 2008 in an
effort to discuss resolution of the issues between then. In light of the
“upcoming meeting, I am writing to request a 20-day extension of time (to

~ October 8,. . 2008) for the Town to file its reply to the Petition for'
Exernptxon

" Please let me _lérrow_ Whefher you consent to such a.n__exfension.

" Thank you. - '

_ Jessica
See September 11, 2008 Email from Jessica P, Driscoll, Esq. to James H.M. Savage, Esq.
annexed hereto at EXhlbIt 4. Attorney Savage replied to the erriail'at'.l 1:18 a.m., stating: .'

Jesswa

I don't understand your request The Town filed its single perm1351ble
reply on 9/3/08. Any further reply would be Sub_] ect to bemg stricken as an
1rnperm1551b1e second reply . _

'Cordxatly,
--.JamesI-I ‘M. Savage

S September 11, 2008 Ema11 from James H M Savacre Esq to Jessma P. DnscoH annexed

hereto at.E_thbﬂ_ 4, Al_though US. Rail included this e}tchange in its Motion to Strike at -E_xhzbzt |



A, it failed to include Atto'rney Driscoll’stubsequent response'(a'miexed’ hereto at Exhibit 5).
Spec1ﬁcally, at 2: 30 p m., Attomey Dnsooﬂ rephed to Attomey Savacre as follows
: __Thank you for your response, however the Town strongly dlsacrees with
- ybur posmon I presume that the 9/3 submission you reference was the 2-
o page letter dated September 2, 2008 which explicitly noted that the Town -
' had received an extension of time to file its reply but that “in’ the
- meantime” it would address the. request for exPedlted schedufe. As you
know, that letter narrowly addressed one issue set forth in the petition
(scheduling) and did not respond in any way to the merits of US Rail's 20-.
~ page Petition. It has always been the intention of the Town to file a -

substantive reply to the Petition. on or before September 18th, as perrmtted '
by the Board's August 26th decision. '

 Given that US Rall does not consent to the requested extension of time,
| the Town will file 1t_s substantive response as planned

.- See September 11 2008 Ema11 from Jessma P. Dnsooll Esq to James HM. Savage, Esq

| an.nexed hereto at EXhlbLt S. U . Ra11’s counsel dld not respond to the ema1l As stated n
Aftorney Drlscoll S erna11 the Town then filed its substantlve “Reply to the Petltlon on
| .September 18 2008, as oontemplated by the Board’s August -26th de'c1310n

| On October 1, 2008 U S Rail ﬁled 1ts Motion to Strike, aIIegmg that the Town 8
- September 18 2008 Reply was an 1mperm1531ble second replj ” For the reasons set forth |
 below, U. S RalI 1s wrong on the law and the facts and the motion must be demed
| ARGUMENT: - |

' : Pomt X :
- The Town S Reply to the Petmon for Exemphon is Not an Impernnsmble Second Reply

US. Raﬂ hangs 1ts hat on the Board’s rule proh1b1t1ng replles to rephes See Motion to
} Stnke at 4 (01t111g 49 C. F R.§ 1104 13) However, U S Ra11 mlsmterprets the letter of the rule
: whlch reads “A reply z‘o a reply is not permltted ? 49 C. F R. § 1104 13(0) (empha515 added).

+Section 1104 13 means that When one party ﬁles an 1mt1a1 pleadmg, and the other party ﬁles a

2 The email contains a typo:’ the letter Was 3 pages.



- _repiy, the party that filed the 1n.1t1&1 pleadtng cannot then file a reply to the reply Indeed, afl of
the cases. cited by U.S. Rail mvolve 1nstances Where a moymOr party responded t0a reply filed in
o op‘p_osmon to its-original p_leadtng,- a_nd- the movmg party s responsive pI_eadlng was struck as an

| impennissible second _reply. See Consolidated Rail Corporation — Exemption — Abandomnent of

the Westem Secondary Tt'ack in Hattrison'and Tusearawas Counties Q11 ICC Docket No. AB

167 (Sub No. 1088X)(served Oct 23 1990)(Tuscarawas County Cozmmssmners [“TCC] ﬁled a
* pleading to which Conra11 replied; Board -found that TCC’s subsequent ‘motion to strlke |

Con.tail’s'reply Was:aotuaily an impermissible reply to a reply"); St. 'L"oms Southwestem Railway

Comoany Traekaore Rm,hts Over Missouri Pacific Razlwav Company Kansas City to St -

Lor.us ICC Finance Doeket No 30 000 (Sub-No 16)(served Dec. 18 1987)(U nion Pacific
) Ratlroad Company [“UP”] ﬁled a petltlon to reopen, to Wthh Denver R10 Grande Western

' Railroad Company [“DRGW”] replled Board found that UP’s subsequent letter “to correct

certain mlstakes” in DRGW’s reply was an 1rnperm1351b1e reply to areply); Missouri Pac1ﬁc

Rallroad Comnanv and Consohdated Ratl Corporat;on }' oint Pet1t10n for Declaratorv Order —

Recovery of Transoortat:lon Char,qes ICC Docket No. 40139 (served Nov. 9 1987)(Kansas C1ty o

: Southern Rallway Company [“KSC"] ﬁled a motlon to d1smlss to Wthh MISSOUI’I Pacific
© Railroad Company [“MP”] rephed Board ruled that KSC’s subsequent motion to stnke MP s -
: reply was * m_essencea repIy to._a_reply.’_’_ that responded to MP’s a.rguments).
_Unli_ice a moving party respondtng:to an opposing party’s reply, the.To.Wn has simply
| ﬁied_one letter a_ddr’eSsingI the reolu'est__for 'expedited schedule, and one pieading addressing the
© merits. The'Town.di'd .ﬁof repeat a_rgmnent_s in 1ts reply. that wete previously submitted in the

letter. Cf. Missouri Pacific R_a_ilto ad Company, ICC Docket No. 40139 (sery_'ed Nov. 9, 1987) at’

1 (finding that the “}notion to strike” 'wes_“in essence a reply toa r'eply” and noting that “KSC

G




. simply restate[d] arguments previously made™). In fact, letters regarding scheduling are often

filed with the Boa'rd"s'epa'ra_te and 'apaft from the_ substantive pleading. _&. Canadian National -

" Railway Coinpany and Grand Trunk Comoration Control'E.i.T &B West Comoan\'r, STB Finanee
Docket No. 3503é'.(sewed Nove;;iber 26,2007) at 11. This of course happens often when a
Pai‘fY re%eéfs an 'extensionf of time, as was the case here: | See Letter from J essi.ca P. Driscoll fo
the Board requestlng extension of time (Document No. 223 278 in thls matter) )
Wlth partlcular relevance to thts case, the practlce of respondmg by letter to a request for.

_ expedited'handling and theﬁ-responding by formal ﬁlincr to the substantive merits of a petition is

fa1rly standard. See e.2., Umon Pacific Railroad- Companv Pet1t10n for Declaratorv Order -

| Forced Abandonment of Rail L1ne in Salt Lake CltV Utah STB Fmanoe Docket No 34090
_(served November 9, 2001)(annexed hereto at ExhlbIt 6) |
In Umon Paclﬁc the rallroad ﬁled a Petition for Deciaratory O1der (Document No.

- 203229, an_nexed'hereto at Exhibit 7), which sought a decision from the Board declaring that Salt

| .Lalce City could not sever an existing line or prevent operations o{rer 1t Se.p.arete and epart from
the .argmnent-_ on the .n}erit_s,'_ the.Petit_ion also included a requesf for expedited 'aetio’n in the
_' _I:;roce__eding. See _Eﬁnibit 7‘ at. 2. The Petit'ion. for Deelaratory Order was filed on August 22, 2001
and the r_eSponsive .pIe:ading 'W:_ae'due S_eptember 12, 2001. Prior_ to filing the responsive .
 pleading, however, Salt Lake City ﬁled'a letter with the Board (Dogunieﬁt No. 203351, annexed
hereto at Exhibit 8) objeoting eo_eciﬁeally to the request for.exped.it.ed ection contained in the
raiIroed’s peﬁﬁo_n. .Sal't Leke__Cify snbseQuently' obtained a_2—de.y extension for the time for filing
its Reply, wlj.ich it. ﬁled'on__Sethember 14, 2001 (Docuneent No. 263229;-&1]1185(6(1 'hereto_ at

- Bxhibit 9). The Board permitted the filing of the Reply; without any discussion of an.




| “impermissible secoﬁd reply;’=- .'see; ce., Unjlsh Iea'c'i_ﬁ:c Railroad c'emﬁ_any, STB Finance Docket
. No. 34090 (served \Iovember 9, 2001) | |
| Smularly, here the letter-sent by the. Town.on September 2, 2008 was merely a response
to u.s. Raﬂ’s request. for an expedlted schedule; See Exhibit 3. The Town filed the letter
_ because Brookhaven did not want its s11ence to be taken asa basis for the Board to adopt the
expedlted schedule proposed by U. S Rail. Much like Salt Lake Clty in the Union Pamﬁc case,
the Town feIt c_ompelled to respon‘d qu1ck1y to the “emergency request for “expedited handimg
and chose to do so prior to the time allotted for the substanﬁve reply, which it filed separately

: and tlmely

' ' _ Pomt II
Denymg U.S. Rall’s Motion Will Not Result in a “Wmdf‘lll” '
' of “Blfurcated” or “Second” replles
~ From a .poIio'y ;s_tandpomt-, there is nothmg new in the_To_wn s Reply. U.S. Raﬂ_’s
sﬁggestion to .the'contrary is simply_ smoke and mirrors. As exﬁla_ined above, the practice of -
filing separate letter responses to'SChestling'-i'ss.ues - particularly with reSpect to recuests for
: _eXpedjtea handling —is _fairly Sta_nderd. : Bfl allowi_ng_the Town to re_peat the usual pr_actice here,
the Board would not “be tacitly permi_t[ifig] heretofore unauthorized and prohibited multiple,
| segmented, and bifurcated 'ﬁlings.” MOﬁon to Strike at 8. Much 'like its failure to attach the
‘entire email chain between counsel, see Exhibit 5, U.S. Rail’s “policy” argument is disingenuous
- and desef\fes short._shﬁft.'
' : - Point Point T
The Board May Cons1der Any Public Comments Filed In Response To
LA Petltlon For Exemption - :

In the unhkely event that the Board determmes the letter sent by the Town on September

12,2008 was a reply” and censtrues the Reply filed on September 18 2008 as an unpermzsmble




pIeadin the Board may stzII con51der the September 18, 2008 filmOr in its determmatton of the
~ merits. The Board may con31der the Reply as a publ1c comment ﬁled in response to a petltlon o

for exempt1on See 49 C. P R § 1121 4(A)

: : Pomt IV .
S U S Rall Should Not Be Permitted to Reply to :
The 'I'own S September 18, 2008 Reply or to This Reply to its Motlon to Stnke
UL S Ratl is not perm1tted 1o reply to Brookhaven 3 reply, regardless of what U S. Rall '

- has argued in 1ts motlon to strlke F1rst ifU. S Raﬂ were to ﬁle a respouse to Brookhaven 5

.Reply to the Pet1t1on it would actually be the type of proh1b1ted reply to reply that U. S. Rall SO

adamantly opposes in 1ts mot10n to str1ke See, e.2., Consohdated Raﬂ Corooratlon, ICC Docket '

No AB 167 (SubuNo 1088X)(served Oct 23 1990) St Louts Southwestern Rallwav Cornpanv,

' ICC Finance Docket No 30 000 (Sub«No 16)(served Dec. 18, 1987); Mlssourl Paclﬁc Raﬂroad

Companv and Consohdated Rall Corooratlon ICC Docket No. 40 1 39 (served Nov. 9 1987)

Second, U S Razl-elected-to fol[ow the exemptxon process, which requlres the -petxtxouer
'to file its case in ch1ef, see 49 C. F R. § 1 121 3(a) and does not perrmt a reply asa matter of
“ right. U.S. Rail is represented by sk111ed counsel who are farmhar with the Board’s procedures
and with federal rallroad laws and regulatzons If U S Rad had expected 0pposmon as it clearly .
| should have from the hlstory of these proceedings,” it should have ﬁled an apphcmon under 49
. .‘U.S.C._ § 10901 to er_zsure itself ofa_rlght to pep_ly. _S@ 49 C.F.R.\ §1150.1 0Ch). If U.S. Rail’s

Petition fdx_“Exeﬁiption‘ is insufficient for the Board to deterrine the environmental and

* The partles have a long history rela’anGr to the proposed fail facility in Brookhaven, NY In addmon to this
proceeding, numerots pleadings have been filed under STB Docket No. 35036 (including.an appeal to the Second
Circuit from one of the Board’s decisions in that matfer) and before the U.S. District Court for the Eastern District of -
New York in Sills Road Realty LLC, 17.S. Rail Corporation. Watral Brothers. Iné.. Pratt Brothers. Inc.. Adio
Contracting Corp.. and Suffolk & Southern Rallroad LLC v. the Town of Brookhaven EDNY. Case No, 07-CV-

4584 (TCP)ETS)




 economic impact, the Board can exercise its discretion to request additional information, seck

public comments, or deny the petition. See 49 CFR. § 1121.4(c).

 CONCLUSION
For the reas.'ons _sét forth above, the Town respectfully requests that the Board deny the
Motion to Strike'ﬁlgd.by US Rail on October 1, 2008 and enter an order pIOhibiting U.S. Rail

from_ﬁling any further réplies relating to the Motion to Strik_e or the Petition for Exeinpti_on.

Respectfully submitted,

N m@w&@

"MARK A/CUTHBERTSON

Law Offices of Mark A. Cuthbertson
434 New York Avenue

- Huntington, New York
(631) 351-3501 '

Attorneys for Town of Brookhaven

Dated:; October 20, 2008,




o . CERTIFICATE OF SERVICE
I \fIark A. Cuthbertson certlfy that on ﬂ’llS 20th day of October 2008, 1 caused a copy of

the fore gomcr document to be served by e-mall on aII partles of record in STB Fmance Docket

No. 35141,

/}w/h A &M@WQ

Mark A Cu{hbertson
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SURFACE TRANSPORTATION BOARD
DECISION
STB Flnance Docket No 35 042

- USRAIL. CORPORATION—LEASE AND OPERATION E)(EWTION—SHAN’NON G A
. NEWJERSEY LIMITED LIABILITY COMPANY

| Deeid_ed: October 7, 2008

~ OnJupe 6,2007, U S Rail Corporation (U S Rail) filed & verified notice of exernp’aon to
lease and operate apprommately 1,400 fet of track then under construction. The Board delayed -
 the effectiveness of the exemption pending additional evidence and further order of the Board.
The City of Paterson, NJ (Clty), and the New Jersey Department of Environmental Protection
- (NJDEP) submitted filings in opposition to the notice of exemptlon As d1scussed below we are
rejecting U S Rail’s notice of exempnon : '

. BACKGROUND

On June 6, 2007, U S Rail, a Class 111 rail carrier, filed a verified notice of exemption
under 49 CFR 1150.41 to lease from Shannon G. (SG), a New Jersey limited liability company
and noncarrier, approximately 1,400 feet of track that U S Rail stated SG was then constructing
in Paterson, NJ, and to operate over it. A a result of this transaction, U S Rail stated that it
" would provide excluslve common eamer 1ail freight ervice over the trackage setving a transload
terminal owned by SG : :

. Ina dec131on served June 15, 2007, the Board held that it would not allow U S Rail’s
exemption to become effective until further notice and that the apphcant should provide
. additional 1nf0rmat:lon ‘Noting that the track which SG was constructing might be a line of
- railroad that requires prior Board approval, the Board directed U S Rail to file supplemental
‘information to explain its claim that the track was not sub_] ect to the Board’s Junsdlctmn because -
it was so called “private” traek 8) S Rail nmely ﬁled its suppiement on July 3, 2007. '

‘us Raﬂ clanns that it would mterchange traffic with The New York Susquehanna and
Western Railway Company (NYS&W). On June 11, 2007, NYS&W submitted a filing in which.
- it explains that it has not entered into an interchange or switching agreement with U S Rail, and
. thatit curtrently has no'rail connection with S(’s facility. NYS&W further stated that, should the
. exemption become effective, it would be prepared to negotiate arrangements to prov1de service

to the facility. : :



ST_B Finaﬁcé Dd¢Ket No35042

 The City, in its opposition, explained that, on April 25, 2007, it began eminent domain -
‘proceedings on the property upon which the track in question was located. In its reply in
opposition, NJDEP explained that it believes that U S Rail s using the notice of exemption
process to shield the catrier’s handling of waste from state and local environmental laws. U’ S
. Rail filed a rebuttal to the City’s submission on August 17,2007, and a reply to NJDEP’s

submission on August 30,2007, - - L ' .

POSITIONS OF THE PARTIES .

‘The City argues that we should reject the notice as beinig void ab initio becanse U § Rail
omitted information or presented-a number of facts and issues inaccurately. The City claims that .
U S Rail failed to tell the Board in its notice of exemption that the City had already initiated a - -
condemnation action involving the property at issue here. The City also claims that U S Rail was .
not truthfill when it stated that it did not intend to handle waste. o '

o Additioﬁally, ._th'é City argues that -.the_ _carriér’s_ propose_d:' lop_erations appear to meet ot | o
exceed our thresholds for an environmental review and that U-S Rail’s claims to the contrary are - -
false and misleading. ' IR o o

 The City argues that the transaction is not suited for the notice of exémption process, as . -
the project is controversial. The City also points out that the fransaction does not involve the .
continuation of tail sexvice on the line, because U S Rail is actually seeking to lease and operate
newly constructed track on SG’s property. : : : ' '

o “The City further asseits that the Board should reject the notice of exemption based on
*another Board proceeding, Jefferson Terminal Rajlroad Company-—Acquisition and Operation
. Exemption—Crown Enteiprises, Inc., STB Finance Docket No. 33950 (STB served Mar. 19, -
2001) (Jefferson Temmipal). The City explains that the Board revoked the exemption in that case
for a number of reasons that also apply here, including that the applicant there also failed to be
candid about a pending condemnation proceeding. S R

NIDEP echoes many of the arguments raised by the City. NIDEP asserts that U S Rail is

_ attempting to use the Board’s processes as a méans of shielding waste activities at the site from-

. state and local environmental laws and that U S Rail has not demonstrated that environmental '

. review is unnecessary in this proceeding.. NJDEP argues further that the Board should reject the

notice because U S Rail has not sufficiently explained why the track that SG was constructing is
private track and thus beyond the Board’s jurisdiction. ' :

~ Inifs replies to the arguments presented by the City and NJDEP, U S Rail asserts that it

" no longer handles solid waste at any of its other locations and that it does not seek to handle-
waste, including construction and demolition debris, at the SG transloading site. U S Rail claims
that its plans with SG to bring rail sérvice to the site significantly predated the City’s

~ condemnation action and that U.S Rail, a bona fide rail carrier, had no intent to deceive anyone

- by failing to disclose the existence of the condemnation suit in its notice of exemption.

[\




o STB F_inance Docket No. 35042

Speetﬁoally, UsS Ratl contcnds that 1t Was unaware of the condemnatton prooeedmg prior to
filing the nottce of exempt:lon U S Raﬂ thus argues that thls case is unlike I efferson Tenmnal

U S Rail reiterates why none of the env1ronmental threshold_s would be exceeded here.
.U S Reil further argues that the fact that there is controversy in this case should not prevent the

* Board from allowmg the notice of exemption to go into effect. U S Rail adds that SG has indeed
: constructed a pnvate ttack on 1ts property and that no pnor Board approval was necessary

PRELIMINARY MATTERS

_ " On August 30, 2007 the Clty ﬁled 2 motion asking the: Board to stnke -potions of Us :
. Rail’s August 17, 2007 rebuttal or, in the alternative, to accept its arguments refuting some of the .~
applicant’s assertions. ‘U S Rail filed a reply in which it claims that the City’ s motion to strike is

: nothmg inore than a repIy to a repIy, a pleadlng prohtblted by our regulanons

We will accept the arguments proffered by the Ctty and not strlke U S Rail’s arguments
_ The parties’ pleadings and attached exhibits provide for a more complete record regarding the -
proposed transaction. For thts same reason, we will also grant NJDEP’s request to mtervene in

_ the proceedmg

DISCUSSION AND CONCLUSIONS

An exemptton under 49 CFR Part 1150 Subpart BEis v01d ab mtrzo if the notlce contams :

.false or misteading information. 49 CFR.1150.42(c). U 8 Rail’s notice of exemption (at 3)
describes the property to be' Ieased as “a rail:served transload terminal owned by Sbamnon,” and
the caption summary attached as Exhibit C to the notice states that the property to be leased is
“currently owned by Shannon G.” However, the record shows that, at the time the notice of"

- exemption was filed on June 6, 2007, the City had begun a condenmatlon action—the very
-~ purpose of which was to end SG’s ownership. Moreover, although U S Rail ola1ms that it did not
* know about the condemnation proceeding when it filed its notice of exemptlon we find thatit =
did. The récord shows that U S Rail 1éased the subject property from SG on August 10, 2006,*
~ and that the City offered to buy the property in a letter dated February 13, 2007. The record
. further shows that the City initiated the condemnation proceeding on Apiil 25, 2007, by filing a

~ verified complaint in state court. The City also submitted a fact certification by Gabriel Hall, as

* President and CEO of U 8 Rail, dated May 22, 2007, as evidence of U S Rail’s acknowledgment

- of the condemnation. proceedmg That document demonstrates that, despite its assertion to the
o conttary, U S Rail bad actual notice of the condemnation action before it filed its notice of .

. exemptlon on June 6 200? We ﬁnd that U S Rail’s fallure to- d1scIose the condemnuation action

U S Ra11 3 August 17 200'? Reply, V. S Hall at 1

ee 49 CFR 1104, 13(e). . -

NJDEP 3 August 10 200’7 Reply, Exh1b1t A

Ctty s July 26 2007 Rep[y at 6. '

C1ty 3 Mo’oon to Smke ﬁled August 30 200? at 2- 3 and Appendlx at 1

|°° l”’ |°° 1 I"’
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in its notice of exemption renders the notice’s assettions regarding SG’s ownership of the
- “property materially misleading by craission, rendering the notice void ab initio.

: © Additionally, Mr. Hall states in his verified statement on behalf of U S Rail that he
learned of the condemnation proceeding and that a representatlve of NYS&W then advised him

- “40 do what he had to do” and seek STB operating anthority.” Not only does Mr. Hall’s venﬁed

 statement indicate that U S Rail was not candid in its notice of exemption, but the statement N

. leaves us with the clear impression that U S Rail was attempting to use the federal preemption

that the use of our notice of exemption process would confer on SG’s property as a means of

* avoiding the City’s authority to pursue the condemnation proceéding. In Jefferson Terminal we

found similar actions to be unacceptable These actions are unacceptable here too, and the false

and misleading mformatlon U S Rail provided warrants rejecting the notice of exemptlon :

Bécause we are reJectlng the notice of exemptlon this proceedmg is terminated.

: Th1s action w111 not sxgmﬁcantly affect either the. quahty of the human environment or the -
' conserva’uou of energy resources. x oo

itis ordered-'
- L. NJDEP’s motlon to 1ntervene is granted
‘2. The Cﬂ:y 8 motlon to stnke is accepted but it is denied as descnbed above.

, 3. As descnbed above Us Rail’s notlce of exemptlon is re_1ected and this proeeedmg 18
temnnated :

~ 4, This de'cision is effective on'its service date.,

* By the Board Chamnan Nottlngham Vice Chanman Mulvey, and Commissioner
Buttrey.. :

- Anne K. Quinlﬁn
Acting Secretary

e U S Rail’s Iuly 3, 2007 Supplement V. S Hall at 3

7 See
S_ Jefferson Terrmnal s]1p op at s,
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- COMPLETED

. COMPLETED

' COMPLETED

. COMPLETED"

' COMPLETED:

© 08/07/08

08/28/08

109/05/08

109/18/08

10/06/08

'10/20/08

| 11/06/08

11/26/08

12/16/08

' EXHIBIT E: PROPOSED SCHEDULE

Initial Meeting between Petitioner, SEA and .

‘proposed inaepenaent thl*d parcy Env1ronmental
Consultant. S :

ff'Petltloner selects and advises Board of 1ts
__selectlon of independent third party o
:ﬁerv1ronmental consultant. '

SEA grants'walver'cf 51x.months aavance notice.

_ 'SEA approves ch01ce of env1ronmenta1 consultant,
- furpishes: Petltloner and consultant with - o

memo“andum of understaﬂdlng {MOU) for review.

MOU exgcuted:;consultant-beglns work.

| petitioﬁ:for Exemptlon”filea

STB prllsqes notlce of Uetltlov.

SEA or coasultant sends out consultatlon Letteﬂ_

: to affected state, local, and federal agenCLes._
g Publlc comments due on Detltlon for Exemptlon. :
_'Respohses to_conSultatlon lecters due.

 Site visit occurs. Need}for ppblic'scoping
‘meeting and/or detailed studies to be determined

based upon results of consultatlon letters and

-_Slte V15 t.

'_Consultanc distribuzes. draft work plan, SEA
1ssues class. of action determlnation. ‘Consultant

_tformally begins preparation of the NEPA
-docum enta“lon

Consultant in conjunctlon wtth SEA publlshes

--Draft- EA/EIS.-'

iComﬁéﬁts on Draft EA/EIS_due.-”"

o2l



12/24/08_  ‘ Consultant n conjunctlon wlth SEA publlshes
' --Flnal EA/EIS. S :

_12/32[08" T STB issues. dec1510r on merlts ol Pet1t101._
' ~ Decision’ becomes e fectlve absent any stay
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434 New. York-Avenue
* Huntington, NY 11743
* cuthbertsorlawcom -
P (651) 3513501
| F (631) 614-4314

MakA Cutbertson ST ofcomsa -0 n
Jessica P. Driscoll I o Co e _ Michelle M. Pfeiffenberger ' .|
Joseph C.DeJesu. . ..~ T . September 2,2008 S

' VIA ELECTRONIC FILING
- Amne K. Qum.lan, Acting Secretary
o Surface Transportation Board
395 E. Street Southwest
R Washmgton, DC 20024

" RE: Us Ra.rl Constructlon and Operatron E;remtmon Brookhaven Rzul Tenmnal
- STB. FmanoeDocketNo, 35141 o S 5

- Deer Ms. Qumlan

| represent the Town of Brookhaven New York ( ‘Brookhaven”) 111 the above—captroned
‘miatter. I am writing in response ta the requeést by U.S. Rail Cotporation “U. S. Rail”) for

. _'-“exPedlted handimg” of the “Petition for Exemption™ it filed on August 7, 2008 As youknow,
Brookhaven has been granted an e‘:ctcnsron fo ﬁlc ateply to the Petmon pursuant to §1 104 13,

) In'the meant:tme, Brookha‘ven strongly opposes the pl:0posed schedule subrmtted at
Exhibit Eto Us, Rarl’s Pctmon for Exempuon Coo :

The requested schedule would oblrterate all oPporttmrty for any meamngful
- environmental review. |As the Board 15 dwate, U.S. Rail ¢conimenced constiuction without any ‘
- federal, state or local approvali in July 2007 and construction- contmued unti] the Board: issuedits’ . -
- ceade and desist order on October 12, 2007, The Board’s October: 12 decrsmn relied in part on
- .a lefter from Brookhaven that it teceived on October 2, 2007 and a news article’ appearing in.
- Newsday on October 2, 2007." A copy.of that letter and article are annexed-as Exhibit “A,” The
_ 'Newsday article noted that am, estunated 30,000 ¢ubic yatds of sand had been mined and 18 acres
‘of land had been cleared by the time construction was halted, This unauthonzed work has
already hada mgmﬁcant unmitigated impact on the environment, Cleatly: it will take more than 4
‘mionths to both asséss fhe environmental’ ‘impact that have already occurred much Iess to evaluate
the effects of future corlstructlon plans for t‘ne 28-acre 51te : -

The site in questron isin an env:ronmen’rally-sensmve area baSGd on 2 its Iocatzon in
a deep flow rechiarge zone, which is eeoiogrcally part of the Lonig] Island Pine Barrens
' ’Thc Pine Barrens overlays and reoharges aporticn of a federaily demgnated sole source .




: 'acqwfer for Long Island’s drmkmg wa!:er and therefore deveiopment of the property may
~cause mg;mficant hydrologmal and eoolocqcal impacts. - _ _

- As such in maklng any’ de01s1ons mﬂr respect 0 the envrronmental setting, it will
be necessary.to carefully. analyze the résources and features of thé ; propeity, the impacts of -

- . the proposed development, the strategies that can be unplemented to-mitigate those -

Impacts, and reasonable alternatzves to UL S Rarl’s pr0posed conﬁguratlon of the site.-

B In this case, in particular; 11: wﬂl be necessary to carefully scru‘umze the removal of
sand between the land surface-and. the water table because the land surface is the '
* lippermost expression of the groundwater system that acts asa ﬁltermg agent for water that

. s recharged info the aqulfer

. In sum, a pro;ect of this size (28 acres) and mtens1ty (11 000 square foet of rail.
trade and associated facilities and eqiiipment) will require a comprehensive review and

- assessment of the many enwronmental lmpacts and potentral mmgatron medsures, whreh

- will mclude, but not be Iumted to:- o . .

a). The Iayout of ’the facﬂlty and whether there were other altemative -
layouts of the sifeto minimize disturbarice to-the enwronment and -
thereby. create layer. buﬂ'er areas, : :

b) I. The: gradmg of the. property and the mining of materlals that- takes place
.. inconnection rherewrth ‘There is a significant chénge of grade from the” .
.. ‘northern portron of the property as you go souith to the middle of the . =
propeity. Based on the plang submltted by U.S. Rail it appears that the
whole northéra portlon of the project would be lowered approximately
- ten feet. ' Suchra’proposed change in eIevatlon would requn‘e a
: ,tremendous amounf of gradmg ‘ : :

; e) ‘The ‘craffic to be generated by the site and trafﬁo m1t1gatlon measures
T H{eg, reconﬁguratron of the site, reqmrement of road vndemng and

: turmng Ianes) tha% nught be reqmred

N U S. Raul has requested an extremely aggresswe review sohedule baséd on cases that are
. completely inappropriate. Fi irst,-all of the casés cited involve “conditional approyals” pendmg
‘environmental réview. As you kiow, the Board recently announced a change inpolicy on -
handling ¢ oonstructlon petltlons ‘the Bodrd will no Tonger gtant conditional- approval: while the
environmental process is ongoing dbsént some “unique or compeIlmg circumstances.” See

Alaska Railroad Cerp_oratlon Construction:.and Operation Extemptioh = Rail. Line between
. Eielson AirForce Base (Noith Pole) and Fort Greely (Delia Iunctron) AK STB Fmance Docket

| No. 34658 (served October 4, 2007)(“ we believe that the better cotitse is that we ot decide the
- transporfation meits of & construction proposal until’a compiefe record moludmg the”
envrronmental record is before us.”) c Lo




Second, not: one of i & Sases, 01ted 28. bemg “expechted” resulted in aﬁnal deelsren lssued_ N
~in Iess thari one year. Accordlng to'the Board’s elegtronic’ database, s County spetitionfor . .

" exemption (FD 33731) was.filed ori Novembér 17,'1999 and final decision was not served until

November 27; 2000;-Alamo North Texas Railroad’s petition for exemptren (F D 34002) wasfiled =
on August28; 2001 and final declszon was-not served until’ September 3,2002; and Pemszcot _
‘County Port Authonty s petition for exemptlon (FD 341 17) was:filed on Apnl 3,.2002 and the h
- "final decisfon'was not served until August 26, 2003, Perhaps the most epgregitis.case of .

- mischaracterization is the Sguthiwesf Gulf case (FD 34284), in-which'the petition for exemp’oon :

<. was filed on, February 27,2003.and  final deors1on still has not been setved I faict, the final "~ -

- EIS was Just filed-on May 30, 2008 The “expedtte ” tlmelmes n these cases cIeariy 111ustrate o

- the impracticality of Us. Rall’s request

Further, based on the Board’s current ease[oad the. compressed envxromnental schedule

is totally- unreasonable U.S. Razl is in effect asking the. Board to give'its petition’ hlgher pnonty B RN

~ than all- others, mclud:mg those that have been under rewew for years, W1thout offermg any ‘
| ratlonal Justlﬁcatlon for domg 50, . :

Fmally, the purported reason for the expedIted schedule is becauSe “SIlIs Group and Us:

- Rail have entered into commitments for the. delivery of aggregate stohe that centemplate that the S

rail construetron will beé approved durmg late 2008 and completed dunng early 2009. Petition -

at 17..The, fact that the pefitioners have entéred into contraéts withouteven prefiminary authonty . SR H

* from the STB to proceed (and — mfaet 2 dlrectlve from: the Boaid to “eease and desist” all-
B constructlon) is not a feason-for the Board o now fush through its regulatory process. The . ,' '_
_ process was desrgned to ensute publi¢ 1nput atid addtess enviromnenta] and: safety’ concerms.
- . Any inconvenience to U.S. Rail ‘due'te its owir error in conunrtf:mg 1tse1f to an:unreasonable
.. timeline should not factor info the Board’s analysrs Tt is.also: 1mp01tant to note thiat U.S, Rail
- began constructron m .Tuly 2007 and Wwas ordered {o cease and desist in'Qctober 2007. It chose to
: wait 10 monthg since October 2007 to ﬁnally seek exemption wnder 49 Us: C.§ 10502 fromn the

. “ptior approval reqmrements of 49 U8.€. § 10901 for-authority fo construct Having made that

o chorce U:S. Rail i is hard—pressed to Justlfy thc exped.tted schedule it now seeks

- For the redsons stated herem Broo'khaven respectﬁllly requests that U, S Rall’s request - "

- for “expedzlted handlmg” be demed Thank you for your conSIderatron of this request

cc: . Jeme's Se._tragég-ESﬁL_ S




I cERTIFICATIONOFSERVICE |

R Mark A Cuthbertson ccrtlfy that on 2™ day. of September, 2008 a copy of th1s
décument, as submitted to the Board via eIectIomc ﬁhng, was gent V1a emall to I amés Savage, .
. (counsel for U S Raﬂ Corporatlon) :

LAW OFFICES OF MARK A
CUTHBERTSON '

aﬂi K Cuthbéff- son . 4,/ .
CounSeI to Karen M. Wliutls,.
Bsq. '
Town Attomey
Tow: 'of Brookkiaven .
- Aftorney. for Respondent
- 434 New York Avenue, -
.- Huntmgton, Ncw York 11'?43 ’
- 631 -351: 3501 '
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7_'1'-;8':11rfaseTfazisp6rtaﬁoh Board |

; 1. Attention: Nancy Beiter, Esq '
: . 1":395 E Street, S.W. S
‘-'Wasl'nngton DC 20423 001 _ |
SN ,::.', I Re: US. Reil Corporatlon Facility/Yaphank, New York

. ' Dear Ms. Bexter'

ool _ sand mining o1t the premlses._ We are pa.rt:mllarly dISturbed that apparenﬂs.r o ‘nk
Tt . rev1ew under either NEPA or New York State $ SEQRA. ‘was undertaken. 5 _' .

T

Town of Brookhaven
Long Island

pI‘D]CCt A copy of 1dcnt1cal letters from thelr counsel John D, Heffner, one: £
and the other recewed by mail on July 27,2007 are attached S

AT RobertE. Quinlan, Town A.ttome}f : _
“One Indcpendcnce Hﬂ] Farmmgwlle + N¥ 11738 » Phone (681). 4516500 ¢ Fax (631

Depa:traem‘. of Law

mmbrookhavcn org . Sl

itk

“muﬁi

.Pnnbed on 'tcyccd papcr




- Surface Transportation Board”
i - Attention: Nancy Beiter, Esq, -
€ October 2,2007 - - o

-~ Page-2- '

. R&: US Rail Cérpofaﬁon :E‘éciiityfﬁfépha;lh Ne‘;%fk.

"

' _.T;ansp_orfaﬁon'Board',- than their
docimentation from U.S. Rail 6r their counsel fo prove their authority; the"Town
 +-'will be filing a formal petition for a declaratory order with the Surfac

1" shortly, * ot T o

'.'R:E'Q:dah. _
g ._ﬁpclosmes

The Town realizes that if U.S.Rail is acting nnder the authori
‘actions mey be justified. As we havend L rede

- The purpose of ﬂﬁs:-=lgtt§:r'fs;to advise you of that intended acti
., there is any existing process initiated by U.S. Rail on this action. - .

otrede;

¥y P

SFitie i

R 5

ont Fsell 28




- -ﬁ*{ JBNNIFER SMITH AND ERIK. GERMAN

L g j_'nmfer.smith(@ewsday com
" " ) 'e‘n‘fk.gennan@newsday com

10,.59 PM EDT October 1 2007

e IAT OhIO tail company workmg with Long Island asphalt
“platit.owners bas cleared 18 acres in Yaphank and
gxbav’ated mountains of sand in prepazation for building a
" péil-to truck transfer site - without having sought any -
{ "vemment approva]s

e staie Deparfment of Envlronmental Consenranon has
ssiied Gitations for mining without a perxmt to Watral_
‘ Bros;, the Bay Shore subcontractor preparing the sie, and

' tq‘{he owner of the land — SIlls Rnad Realty, :

u?mess owners with oﬁces in Syosset

Work at the site was voluntanly halted by Wednesday
cvcmng, said DEC regmnal director Peter Scully, "The -
mo’st ‘serious concern is that a development project that ca]ls for the clearin,
 mining of hundreds of thousands of cubic’ yards of material could ‘move forward
envmonmental review," Soully said. Iasl week. . _ 2

Federa.l defense

) Rb Re;alty - §8Y8 federal Iaw allows raﬂroads to undertakc such pro;ects w:’th
perrmts Barlier this year, the same landowners attempted to set up their owa: ‘a:llroz_ld o0
- :Spur.at the site only to abandon the tack when the process became "unduly cqmplex

state:rejected the company's bid: for rail bond funding in part because the' Departglfp
v-l-the'statc. o e

. _ ' The DEC wszted the Yaphank site Monday to make sure work had not resumed, ;
. “andl U.S; Rail president Gabtiel Hall said their companies are "in discussions" wﬁ.h the“r“l??

: '3.,'3.-- . 2
. Ablg haul

_fhttpa'EX{wW.newsd_ajz.cq:ﬁ/;iews'/;opal/’nyf-_liraﬂo’?zj,_0,2391’596,print.s_fcoryi

said Gerard Drumm, the chief financial officer and council for Sills Road Réalty: And: "tms gm%m, o
: i" .,- ¥

" didgi't have evidence that Sills Road Rzalty or U.S, Rail were au’chonzed to: operate S 12 "'Ezem"’

" ¢ita tIOIlS ‘which could lead toan admlmstrattve heanng 1f the parﬁes cannot resoIVe tHeirdtf wengas




:O 000

i :,._-»'_[;"_P'Ve e not A sand-muunc, operatlon,“ said Dmrmn ”We :e exeavatmg for a co‘ns 7
-'5} s_,t'a7e Iaw that 1sn't mining,” Drumm sald Fnday the sand was being. sold

Rmdents say they first learned of the pIOJect in late Augus’c when they saw n
the szte, which is about a mzle ﬁom homes. _ _' C

: a "We had no clue Who, when, where What was going on,! said Fran Hurley, {
" - Taxpayers and Civic Association, Hurley said residents are concerned about; E‘ue.
: 'anc_fL Whether the exoavaﬁon oould aﬁ‘ect gromzdwater resources deep below the

. SlIls Road Roaliy fixst dlscussed the proj ect w1th Brookhaven OffiGIaIS in Janua:;y' TLe;
2 ;-' | thie Suffolk planning department Drumm said. Towh and county ofﬁo1als charabterize
T} prehmma.ry L e L _ . f

. Qulte a surprlse

" Cmmty pubho works department’s ohxef engineer Wﬂham Hlihnan sa1d lus depamnent ‘hatnoi

L,

" work had started until late August, when they saw bulldozers in action.’ Hurley ‘said; the comp

S " tnét wﬂ;h her group after she contacted them hérself,

s

; Brookhaven town spokesman Burkesald the town exermsed "due dlhgence",,
‘?raﬂr vad contact local civic groups. ' :

Ao o 'U S Rall told Brookhaven ofﬁczals ina July 12 Ietter that they mtended to st' 50
. -bypass local and state controls because railroads are overseen by the federal S.mfao Tt
Boal'"d Sa1d Burke: "It i arguable whether the town. should have demanded 10,5¢e fh

~ " days. OnJuly 20, totwn offfoials met with a project backer, who they said repeated i r&l e

er tlns year Sills Road Realty had tried to set up its own short- lme ra:l compan 13116

EarlJ

- '-:'Siiff bk/and Southern Rail Road. Tn May, Siffolk and Southers filed a. fiotige of: g}?’ i
Surfaoe Transporfatlon Board seeking federal authority for the project] But: the boar
; projeet would require Board aumonzatton -- as well as an envuomnenfal rewew

_Fanintodmfavor o

:

’Ihath when Suffolk aud Southem \mthdxew its apphoatlon. The board’s decxsxo"' e pﬁ’f"

Haired

Tast week said that it would *view with disfavor any future request for aumohty _
opemﬁons of tcaokage at thlS loeatzon unIess the oonstruotlon of that n-ackagé

mgim-a T

c"émm i Chc il
PR =.-
QB.

erﬁg@? s S




: S Rall has not subnuﬁecl ﬁlmgs on the Yaphank pm;ect to thc Board RAIHS
. said-hi§ company does.not have to file a notice of exemption becauSG U SR
= th 5 Board as a common carrier in Ohio.







© . From: Jim Savage <jsavagelaw@ain. COETP E
To: Jdrlscoif@cuthoar{son’awcom :
Bee: jheffner@verizon. nef; gdh@usraiiccrp com; akaufmanC!blequp com; gdrumm—s:i[s@op\onlme net
Subject: Re: US Rail/Brookhaven: STB FD 30‘141 o
 Date: Thu, 11 Sep 2008 11: 18 am . :

e gl 4 i s ——n

* Jessica,

{ don't understand YOUr request The Town fited [ts single permissible repiy on 9!3;‘08 Any furthar reply wouid be
subject fo bemg stricken as an :mpermlssmie second reply : :

PP

Cordra!_ly,

James H. M. Savage

Attorney af Law

1750 K Street, N.W. - Suite 350 .
Washingfon, DC 20006
‘Tel. (202)266-3333

Fax (202) 296-3939
'Jquag@Iah_mi@aum,gom '

PLEASE TAKE NOTICE The mformatxon transmnted is intended only fcr the person or entlty to whfoh itis
addressed and may-contain confidential and/or privileged material. Any review, retransmission, dissemination or
-~ -other use of, or taking of any action in refiance upon, this information by persons or entities other than the
intended recipient is prohibited. If you receive this transmission in error, piease contact the. sender |mmed|ately

and delete the matenal from any oomputer

—---—Ortg[nal Message-—-—- '
From: Jessica Driscoll <;gn§goll@gu§ht@'rts_gnlaw com>
To: James Savage <jsavagelaw@aim,.com> .
- Ccr meuthbertson@cuthbertsonlaw.com

" Sent: Thu, 11 Sep 2008 10:15 am'- :
Subject us. Ra:UBrookhaven STB FD 35141

Jim: _ _
As you may know the parties are meetlng on September 18, 2008 in an effort o dISCUSS resofutfon of the issues
between them. In fight of the upcoming maeting, | am writing fo requesr a 20 aay extension of time {to October 8,

2008) for the Town to file its reply to the F-‘etitlon for Exemptlon -

' P!ease let me know whether y_ou-consent to_s_uch an extension.

Thank you.
Jessica

Jessica P, Driscell, Esq. :
Law Offices of Mark A. Cuthbes‘tson
434 New York Avenue - _
"Huntington, NY - 11743 -
-{631) 351-3501 -

;dnsoo![@cuth bertsonlaw. com

Lcoklng for spo:lers and reviews on the new TV season'? Cet AOL's uliimate guide to fall TV.

nttp//webmail.aol.com/38839/aim/en-us/Mail/PrintMessage.aspx 9/22/2008
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Jessica Driscoll

From: Jessica '_Driscd!I [jdfiscofl@cuthbeﬁ'sohfaw.com]_ o
Sent:  Thursday, September 11,2008 2:30 PM
. To: . James Savage (jsavagelaw@aim.com)
 Ce: meuthbertson@cuthbertsonlaw.com' - .
- Subject: RE: US Rail/Brookhaven: STB FD 35141
Jim:
Thank you for your response, however, the Town strongly disagrees with you'f position. [ presume that the 9/3

submission you reference was the 2-page letter dated September 2, 2008 which explicitly noted that the Town
had received an extension of time to fils its repiy but that “in the meantime” it would address the request for

o expedited schedule. As you know, that letter narrowly addressed ong issue set forth in the petition (scheduling)

and did not respond in any way.to the merits of US Rail's 20-page Petition. ‘It Has always been the intention of
the Town fo file a substantive reply fo the Petition on or before September 18th, as permitted by the Board's
August 26th decision; - ' R . .

' G_ivén’ that US Rail does not consent to the requested extensicn of timé, the Town will file its substahtive respdnse
~ as planned. _ - T : - :

Jessica

- Jessica P. Driscoll, Esq. .

. Law Offices of Mark A. Cuthbertson
434 New York Avenue - -

‘Huntington, NY -11743

(631) 351-3501

driscolli@cuthbertsonlaw.com
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19 0f 105 DOCUMENTS

* UNION PACIFIC RATLROAD COMPANY - PETITION FOR DECLARATORY |
o S ORDER

 STB Finance Docket No. 34090
SURFACE TRANSPORTATION BOARD,
2001 STBLEXIS853

'SERVICE DATE: November 9, 2001

November 7, 2001
PANEL: '
[*1] _ _ - . : .
By the Board, Chairman Morgen, Vice Chairman Clyburn, and Commissioner Burkes.
OPINION: | | |
DECISION

. Inapetition filed on August 23, 2001, the Union Pacific Railroad Company (UP) seeks institution of a declaratory
order proceeding and a finding that SaltLake City, UT (City) canuot sever, or prevent operation over, a 1.32-mile UP
line of railroad (the Line) nl without first obtaining adverse 2bandonment authority under 49 U.S.C. 10903. n2 In its
September 14, 2001 reply, n3 the City argues that UP contractually agreed to remove the tracks over the street crossings
at issue, an assertion which UP disputes. As discussed below, there is no need for the Board to institute a declaratory -

order proceeding because the issues presented are well settled.

nl The track in dispute is a portion of UP's "900 South Line," which is located between milepost 781.0 and |
milepost 782.32. T R _ .

n2 UP requests expedited action becauss the City, in an August 3, 2001 letter to UP (August 3 Letter), states
that it js directing UP to remove its tracks fromall crossings of city streets east of Redwood Road by November
1, 2001. See UP Petition for Declaratory Ordet, Exhibit 1 at 2. On September 6, 2001, the City responded that
the expedited handling request should b denied because there is no urgent need for UP to use the Line and no .
action to physically impair use of the Line is imminent. This is inconsistent with the August 3 Letter. UP subse- -
quently submitted two additional responses seeking expedited handling. To provide guidance, this decision is
being issued as expeditiously as possible. - S ' -

[*2] B

13 On September 12, 2001, the date its reply was due, the City ﬁled a request for an extension of time to file
- axeply until September 14, 2001. The City has represented that UP has no objection to the extension. The re-
quest for an extension of time will be granted. o

MOTION TO CONSOLIDATE

- Simultaneously with its September 14,2001 reply, the City filed a notice of intention to file an adverse abandon-

- ment application in STB Docket No, AB-33 (Sub-No. 183} n4 and 2 motion to consolidate this proceeding with the an-’
ticipated adverse abandonment proceeding. n5 The two proceedings, however, are procedurally incompatible, First,
abandonments are governeéd by strict procedural rules, see 49 CFR 1152, that do not apply to proceedings addressing .

- requests for declaratory order. Second, a decision in this proceeding must necessarily preceds the adverse abandontent
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- proceeding, as it addresses whether an adverse abandonment proceeding is required. Third, the factual and legal issues
" necessary to determine whether the Line should be authorized to be abandoned are not presented in this proceeding.

~ Finally, this proceeding may be decided on the preséntrecord, while the City's anticipated adverse [*3] abandonment
application has not yet been filed. Therefore the motron to consohdate will be denied.

n4 The Clty filed an amended tiotice of intent to seek adverse abandonment authonty on October 12, 2001.
-5 UR rephed to the motion fo consohdate cn September 27, 2001 '

BACKGROUND

- In 1906 the Line was constructed to lmk 2 then-new UP passenger depot in downtown Salt Lake Clty to UP's main
lme to Los Angeles, CA. In so doing, the Line became a part of an important freight route and major main line used by
passenger, mail and express trains between Salt Lake City and Los Angeles. -Over time, the use of the Line has changed
and diminished. In 1971, passenger service was transferred to the National Railroad Passenger Corporation, whichre-
routed its service away from the Line in the mid-1980s. By the 1990s, many of the on-line sh1ppers had converted to
truck transportation or left the area. By then, the only service consisted of a daily local train serving the Line's remain-
ing customers and nearby trackage The Line also contmued to be used by trains seeking an alternate through route.

Tn 1997, UP agreed to cooperate with the C1ty on a project designed to facilitate a major [#4] coramercial and resi-
dential development in the area near the Line by rearranging track through tfie downtown area and the area knowix as
Grant Tower, immediately north of the Line, . According to UP, it initially planned to abandon the Line, but ultlmately
lirnited its abandonment filing fo a contlguous_ 0.47-mile segment of the 900 South Line. See Union Pacific Railroad
Company--Abandonment Exemption--in Salt Lake County, UT, STB Docket No. AB-33 (Sub-No. 116X) (STB served
Sept. 30, 1998). UP explams that it retained the Line so that the Line could form part of a freight bypass route between
UP's Roper Yard and its main line track to the Los Angeles;" Oakland Bay area. né No trains have operated over the Line

since March 1899,

né According to UP, this alternate route will be possible oi_ice it builds a connection to an intersecting' main
line. . -

. UPp states that its decision to reactivate the Lme is related to the 2002 Winter Olymplcs and is designed to allow ap-
proxrmately 8-10 trains per day to be routed away from the Olympic event sites. UP submits that the project is also be-
ing pursued for its long-term transportation benefits, which are reduced transit time and reduced congestion on [*5] the .
- UP-route through the Grant Tower area. In response to UP's statement of intent to reactlva.te the Line, the Honorable

- Ross C. Anderson, Mayor of the City, sent the Augiist 3 Letter to UP purporting 6 exercise the City's option, under a’
Franchise Agreement dated March 20, 1989 (the Franchise Agreement), to void and tefminate that agreement and UP's
rights to use street crossings on thc Line and drrecnng UP to remove its tracks at suoh crossings by November 1, 2001.

- In response to the City's s actlons P filed the mstant petition for declaratory order UP states that the City's attempt :
to void its rights under the Franchise Agreement to uge street crossings, and to direct removal of UP's tracks at these '
crossmgs if carried out, would sever the Line and prevent rail operations over it. UP argues that, under 49 U.S. C.
10903, the City cannot take any action to sever a line of railroad, or prevent its reactwat:lon without first obtammg ad-
verse abandonment authority from the Board. . :

The City contends that the Franchise Agreement allows it to require removal of UP's tracks over street crossings on
the Line. The City argues that UP agreed to such [*6] removal if it failed to use the Line for 9 consecutive months and
the City terminated the Franchise Agreement, The City believes that these conditions have been met and that UP is ob-
ligated to take whatever regulatory steps are necessary for such removal, 1ncIudmg seekmg authority to abandon the.
Ling. n7 . .

n7 Aecordjn'g_to U'P_,' the City has filed a Jawsuit in Federal district court relating to the matter.
UP contests the City's interpretation of the Franchise Agreement and seeks a declaratory order that the City may not

interfere with UP's reactivation and operation of the Line without obtaining adverse abandonment authority uader 49.
USC 1 0903 In essence, UP argues that the Board has exclusive JunsdrctIon over the Line until abandonment is au~
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thorzzed and exerc1sed and that enforcement of the Franchlse Agreement by the Clty requn'mcr removal of n'ack on the
Lme is preempted. .

- 'DISCUSSION AND CONCLUSIO\TS

 Under 5 US.C. 554(e) and 49 U S C. 721 the Board may issue a declaratory order to terminate a confroversy or
remove uncertamty It will not be necessary for the Board [*7] to instifute a declaratory order proceeding here, how-
* ever, because it is well settled that, without abandonment authority from the Board, a state or local order, regulation ox
civil enforcement action that would sévera lme of ra:llroad or prevent operatlon over it is prechuded. See 49 US C.

10501(b), 10903,

Congress gave the Board excluswe and plenary authority over rail line abandonments and Board anthority is Te-
quired before a railroad line can be lawfully.abandoned. Chicago & N.W. Transp. Co. v. Kalo Brick & Tile Co., 450 .
US. 311, 319-21 (1981) Phillips Co. v. Denver and Rio Grande Western R., 97 F.3d 1375 (10th Cir. 1996), cert, de-.

‘nied, 521 U.S. 1104 (1997). The courts have been clear that "absent . . . valid . . . abandonment [authority] . . . a state
may not require a raiiroad to.cease operations over & right-of-way." Nanonal Wzld!y"e Federation v. ICC, 850 F.2d 694,
704 (D.C. Cir. 1988) {citing New Orleans Terminal Co. v. Spencer, 366 F.2d 160 (5th Cir. 1966) (New Orleans [*8]

. Terminal)). Thus, any party seeking the abandomnent of a line of railroad, or discontinuance of rail service, must first
obfain appropriate authonty from the Board. See Consolidated Rail Corp. v. ICC, 29 F.3d 706 (D.C. Cir. 1994).

The City's actions ate adm.lttedly 1o prevent reactivation of, n8 and operation over, the Line. The Clty a:gues that
the Franchise Agreement allows it to terminate UR's franchise rights with respect to the right-of-way and require UP to
remove its tracks. Yet, even assuming that the City's interpretation of the Franchise Agreement is correct, its enforce-
ment of the Frarichise Agreement is no less an attempt to regulate the abandonment of an interstate line of railroad than
if the City promulgated laws for the same purpose. n9 The Board and the courts have consistently held that such local
regulation is precluded. In. New Orleans Terminal, 366 F.2d at 163-64, the court found unenforceable a Parish ordi-
" nance directing the Parish attorney to take -action, by suit, or otherwise to compel the removal of rail street crossings. _
- Similarly, in Des Moines v. Chicago & N-W. R. Co., 264 F.2d 454, 457-60 (8th Cir. 1959), [*9] thé court found that the
" city conld not, by suit, oust a railroad from usé of c;ty streets upon "forfemue" ofa "grant" apd "contract" without -
ab andonment authorxty . . .

nS Reacnvatlon of service over a rail line that has not been abandoned does not Tequire Board approval. See.
Lee's Summit, MO v. STB, 231 F.3d 39, 42-43 at n.3 (D.C. Cir. 2000); Detroit/Wayne County Port Authority v.
ICC, 59 F.3d 1314, 1316-17 (D.C. Cir. 1995); Union Pacific Rajlroad Company - Petition for Declaratory-Order
. - Rehabilitation of MlSSOUIl—K&ﬂSﬂS-TCX&S Railroad Between Jude and Ogden J'uncnon TX STB Fmance
Docket No. 33611 (STB served Aug 21, 1998). .

19 In. Thompson v. Texas Mexican R. Co,, 328 U.S. 134, 147 (1 94 6) the Supreme Court found that acon-
tract, whether expired by its terms or- terminated by operation of an escape clause, could not affect the ICC's
power. The Court went on to state that "untﬂ abandonment is authorized, operatlons must continne." Id. -

: In short, the abandonment of 4 line of ralh'oad may occur only if authorized by the Board. See 49 U.S.C. 10903;

. [*10] 49 CFR 1152. Iu its reply, at 6, the City appears to recognize that the approptiate procedure for it to seek removal
of the street crossings on the Line is to file an application for adverse abandonment, In fact, the City has filed a notice of
its intention to do so. See Salt Lake City Corporation - Adverse Abandonment - in Salt Lake Clty, UT, 8TB Docket No
AB-33 (Sub-No. 183) (ﬁled Oct. 12, 2001). - .

Fmally, UP expresses concern that the City will ‘atterupt to interfere with reacnvatlon of the Line through lengthy
and onerous local permitting, zoning or environmental regulations and UP requests that the Board issue guidance on the -
. matter, Based on the discussion above and the City's notice of its intention to file an adverse abandonment application, -
there is no reason fo believe that the City will seek reimoval of the tracks by anything other than lawful means. In any
event, court and agency preoedent addressing the scope of 49 U.S.C. J0501(b) n10 has made it clear that, under this
‘broad preemption regime, zoning ordinances and locai land use permits are preempted and state and local regulation
cannot be used to veto or unreasonable interfere [*11] with railroad operations, See, ¢.g., Norfolk S. Ry Co. v. City of

. Austell, No, 1:97-cv-1018-RLY, 1997 U.S. Dist: LEXIS 17236, at *17 n.6 (N.D. Ga: Aug. 18, 1997); Village of Ridge-
fleld Park v. New York, Susquehanna & Western Ry, 750 A.2d 57 (N.J. 2000); Aubumn & Kent, WA - Pet, for Declar. -
Order - Stampede Pass Line, 2 $.T.B. 330, 338 (1397), aff'd, City of Auburn; Joint Petition for Declaratory Order - Bos-
ton and Maine Corporanon and Town of Ayer MA, STB Fmance Docket No. 33971 (S‘I‘B served May i, 2001 and
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Oct 5, 2001) Fnends of the Aqu;fer stal: Declaratory Order, STB Fmance Docket No. 339 66 slip op. at 4 (STB
served Aug. 13, 2001). Thus, the.rc is no need for the Board to issue additional guldance through a declaratory order
proceedmg at thls time. o .

_ nl0 In the ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 (1995), Congress broadened the

~ express preemption provision at 49 U.S.C. 10501(b), so that both the jurisdiction of the Board over transporta-

tion by rail carriers and the remedies provided under 49 US.C. 10701-11908 are exclusive and preempt the

remedies provided under Federal or state law. 49 U.S.C. 10501(b). See City of Auburn v. STB 13 4 F.3d 1025,
o 102931 (9 Cir ] 998) cert. demed 5270 S 10221 999) (City of Auburn).

[*12] : _

- This achon will not SIgmﬁcantly affect either the quality of the human anvmronment or the conservatzon of energy
resources. . _ _
Ttis ordered: _ _
1. The Clty $ petluon for an extensmn of tlme to ﬁle areply is granted.

2. Thc City's motion to consohdate STB Finance Docket No. 34050 and STB Docket No. AB-33 {Sub-No. 183) is
denied. : : :

3. Pet:moner s request for a dcclaratory order proceedmg is demed and this proceedmg is terminated.
- 4, This dcc1s_1on_ is effectwe on December 9, 2001, '
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EXPEDITED ACTION_REQUESTED -

BEFGRE THE o
' SURFACE TRANSPORTATION BOARD-

FINANCE DOCKET NO. 34080

- UNION PACIFIG RAIEROAD COMPANY
.. - DECLARATORY ORDER-- .
- FORCED ABANDONMEN ¥ OF RAIL LINE IN'SALT LAKE crrv, UTAH

PETITION FOR DECLARATORY.ORDER

This P'etstiﬁn is "fii.ed.o'n' behalf of Union Pacific Railroad COmpany'(" Py
It requests that the Board rnstltute a declaratory order proceedmg pursuant to 5 US.C..
8 554(9) to resolve a major ccntroversy whrch has arisen between UP arid Salt Lake Clty;
Lhtah ("Crty") The controversy mvotves the attempt by the C[ty to forcn the abandanment
of a UP rail Eine Known as__th_e_ 900" South Llne"- {the "Line" ) by purportmg to revoke
franchisés covering iocﬁatién‘s’ w'here the L'iﬁe crosses city streéts and requrrlng ihe track
- to be removed from these crossrngs by Nouember 1, 2001 The effect of the: Clty s actions,
if carrled out would be to sever the line and prevent it “frorn being operated A copy o. the

. City's letter of August 3 2001 adwszng UP of the revocatlon and drrectrng track removai

is attached as nggbrt.j.




UP_reque‘s'ts the Board to d'ec!are that; Und'er 49 U.S.C; § 10803, the Clty

. mey not sever the Lme or prevent operetxons over ;t by plrperted franchrse revocahon of

' by any ether means, un!ess the Clty ffrst obta!ns abandonment authcrlty from the Board.
_UP also requests that the Board 1seue gmd lines. to the pertles on'the permrssrb!e soope_

' of state or local. regulatlon over the. operafion. upgredmg and mamtenance of the Lme,
p cens:stent With pnor Board demsrens In wew of the November 1 2001, deedime for track_'

. removal umlaterally set by the Crty UP requests expedlted actlen in thls proceedlng

o ::t.::
BAQ.KEEQLLN D.

The 900 South Lme wes ongmaﬂy constructed in. 1906 in connectron wuh ihe.- '

"Constructlon of the then new’ UP F’aseenger Depot :n downtown Selt Lake Clty The Lme -

': Imked the depot to UP S Iere to Loe Angeies Hlstoncaﬂ ;, stwas a- major main ilne used by - - " .

'paesenger mali aﬂd express trams operatmg between Sait Leke Clty end 1he Los Angeles_,
. ._Ime lt was also an :mportent frelght route There were extenswe frelqht famhtres *or*ated_,.
ealong {he Lme neer the pasee;1ger depot mcludmg a Iarge frelght depot end en aulo. -
"unioadmg far*mty Traff:c mownq between these facilltles and fhe UP Los Angeles lme'_ ': )
-, Wotild move over the Lme T]‘iere wes extenswe iocai fre:ght semce On lhe lme as there

were at Ieest 15 spur and fnr“ ,stnaf tracke that branehed from the Llne to serve nearby :

mdustnes The Lme was also used as an altemate route fer trems operetmg through the '

:Seit Lake Clty erea

' 'UP reserves thc rxéht io seek edmmiszratwu my:m,nvc, rdu,f Irom lhu Iimrd under” _
49 US.C 87210 b){4j shoutd the City ‘ﬂtompt 0 mlerfere with thf. Line; pl for to an Order in this

proceeding,
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The use. of the Lrne has changed as the nature of the rafiroad busmess -

changed over the years Passenger servrce over the Ltne dfmtnlshed in the post- World

War i era and was transferred to Amtrak in 1 971 Amtrak trams conttnued to use the Ling

'untrl the mtd 19805 when they were shrfted toa routlng over DRGW tracks The once

extensrve frelght eperatrons south of the passenger depot gredueity drmmtshed and the

1

freight faczttties c[osed Meny of the on= !me shrppers converted to. truck trenspertetron or _
o Ieﬂ the area By the 1990'8 the Lme was used pnmenty as *—1 route for e darly Iocal semng . o
" the remamrng vustomers on the Llne and nearby trackage :n the area. The Ltne atso

continued to be used as an alternate through route, when other rout s were congested or

unavaltable

tn 1997 ue agreed to cooperate w;th the Crty on the "Satt I.ut‘e Crty Gatewey

o Area Razl Cersoildatton F’rOJect" (the "Gateway Prolect") This pro;ect was desrgned to'
facrl:tate a rnajor commercnat and resrdentral devetopment i the passenger depot area.

’ The p.otec*t requrred rearrangement of UP and fermer DRGW track through the dewntown- .

aree and an area known as Grant Tower. mmedrately to’ the north

‘ segments in-the area were o be abandoned mctudmg a portien of the Llne

UP requested an exemptmn for the desrred abardonments in Docket No AB-_
33 {Sub No 116)() tnrtlet[y UP planned to abandon 1 79 mtles of the 900 South Lme'
(referred to in the ebandonment t" ||ngs as the "Passenger Llne Industnal Lead") frem

mrtepost 781.0 just east of Redwood Road to milepost 782. 79 where it connected ‘Wwith. -

UP's Provo Subd'wsron The enwronmentat/htstonc report t' ted in Docket AB 3.5 (‘#ub -Na.

116)() reﬂected these ilmrts (see map attached as E B;g;t whtch eccompanted the-'-_- -

Report).:

Severa! treck'




However prior {o the fi Itng of the Petlt!on for Exemptlon covermg the

abandonment upP decrded to retaln the segment of the Lme between mztepost 781 0. and
‘milepost /.8_2.32 '(where;the Line cro_eeed the former-DRGW:mayn hn_e) The reason ue

dect.) 1 fo refain this segment is th'at once'a conneotton' wa:s built to the formei‘ DRGW

main, the Llne would form part ofa frelght bypass route between UF’ s Roper Yard and sts

Los Angetes!Oak!ano Bay Area main hne track whlcti would remove some of tha freight

Itrafﬁc from the congested ciowntown and Grant Tower areas Aocordmgty. when the .

.\

Pehtlon t’or Exemptzon was ﬁled in Docket AB- 33 (Sub No 11 6X) It covered on!y the'-
‘segment of the Lme between the 'DRGW cro‘ssmg, ms!epost ?8-2 32, and. the Provo‘.
Subdwnsmn mr!epost 782 79 (see map attached- as ﬁZ\_hIEQI_L_:} wh:oh accompamed the
F’ehtlon) ! The Crty was weIf aware of the abandonment proceedmgs before the STB and_.
the fact that UP had decgded to retain the portlon of the 900 South Lsne between Recwood. |

' Road and the DRGW crossmg B
) - The STB granted anﬂ exen'totlon for the abandonments retated to the Gateway .
‘ F’ro;ect (including the 0.47- mzle segment of the 900 South Lme) ir Docket No AB 33 (Suo-'

"No. 116)() Umon PaC!flC Raﬂroad Comoanv - Abandonment Exemotuon - In Salt Lake _

Q#u_y [V ot prmted) served September 10. 1998, m rmrch 1999 UP temporarliy o

oeased operating. tralns on the survzvmg segment of. the L|ne east of Redwood Road and

the dtamond crossmg between the Line and former DRGW main line was removed in June

The Petition stated as. follows: sUp initially proposc.d (v ubdndon a .79 at.gnm:tt [of

- the Passenger Line Industriaf Lead] beginning at milepost 78 1.0 bt subsequently reduced-the -

proposed abandonment to a-0.47 mile segment to begin 4 milgpost 782:32. Thé longer 1. 79-mile

segmest was shown in UP's Combined antronmenmi and H tstortt,dl Report dated December: }O .

1997 June 12, 1998, Puinon for Exemption, p. 2.
_ _ _4
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of that year. At no tsme was thts mtended to be a permanent cessatton ot semce UP'

_ always zntended fo resume serwce on the Line once a connectzon was bullt to the. DRGW
rrain. This was, of gouese, the very reason thtS segment of the fine had been excludedv

from the Gateway PrOJeot abandonments

in m[d~2001 :dwsed Utah Department of Trensportat:on and the Czty of

‘|ts mtentlon to reaotwate the Llne The tlmmg of this pI‘OjeCt is reiated to the 2002 V‘.rmter

" _ Qlymplcs as the new route woutd a!iow approx:metely 8*10 tralns per day to be rout ed ;

‘ away from some of the Olymgics event ettes However the prOJeot is also bemg pursued-. '

' for its !ong term tranSportatlen benef ts.. UP antiolpates that the trains: usmg the new. -
: routmg wdl save as much as 7 hours in transit time and thet the routlng will ssgnn‘“ cantty e
_' reduce congeshon on the UP route through the Grant Tower area L
3 | ln reeponse o the p!anned reaotlvatlon of the Lme, the Ctty sent [tS tetter of‘_ '
‘.'August 3, 200’] (gmm_t), purport:ng to t‘evoke the franchlses covermg street crossmgs’

' 6N the Lineg, and demandmg the removel of- the traclc from the r*rossmgs The iettet wae,: -

unexpected as we i:ielreued that the Czty had been aware since the Gate.rvayj W

' abandonments were t‘ ied lhat UP wa* retalnmg the Lme for futurs . frelght ser\nce

:_.The tetter s qurte cand[d about the Cltys reasons for tﬁese acttons ' "Salt Lake Ctty Ts- ‘,;: o

opposed to the reactwahon of the 900 South Lme L AII of the street crossmgs in quesl:on"

A pose;bte explanation 5 lhdi. lh(,re has- bum a t.hdn;:,t, in Clty ddmnmtmllons *tmu. the
C:att.way PI‘O}LL[ abandommnts were filed. : :

Recent newmapt,r arttcies cont‘ rm that the City' s reason f’ox purportmg to rf*vok.. rhr:
franchise is to prevent the Hine from bcmg reactivated in rcsponse to oppoq:tlon by {oa,a!

_I'C{sid&‘{'l[b Sec Exhibit 4
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are located eh' th'e se'gment'beltween Redwood ‘P;ead-an'd '.the DRGW crossing, the very
~ the mayor and City oﬂ‘rctats mcluding the C{ty attorney. to dISGUSS react;vation of the LJne

‘ actien necessary to enforce termmatton of UP’s franchlse rtghts to eperate arroes Ctty.'_ 3
’ j' streets under the francmee agreement and prevent the reactwetzon of the Lme It zs ctear g

- that the Glty wrll persrst in |t:, attempts to prevent raut eperetzons on the Line. Ae a reeult

_ authowty frem the Bcard

segment thh was ehmmated from the Sub No. 116)( abandonment befere it was uled

Since rece;vmg the Clty S August 3rd letter, UP has endeavered to meet wzth

and mlngatlon 1f !mpacts trairs eperet.ens may have on Iocal res;dents > That meetmg took

ptace an August 22, 2001 The Ctty stated the posmon that ;t wculct take whatever lega!‘

- _1 ]

L:P has no. choroe but te t" te this Pet:tton

-
_ o ANALX_SJS |
_ The Clty $ attempt to sever the Lme by revokmg thf frenchlsee covermg the
street cressinqs is untawful under 49 u. S C § 10903 The G|ty cennot take any actlon to |

sevet the Lme er to prevent its reactwatien unless the C:ty t" I st obta:ns ebandonment -

' E:epte,mber

*Otne of the Ex hibjt 4 ncwspslpu articles refersio a mt,t,tmg xcht.dulcd tor Angust I4th

~that UP canceled, THis was a.meeting thiat had Been scheduled prior fo the mayor’s August. 3rd

Letter primarily to dtsuuss a new Salt Lake Franchise Agreement on 2 humber of UP linesin llie.
arca and, poselbly, shme implemmtallon jssues connected with the reactivation of the Line. . In

_ 'h;:,ht of the mayor’s August-3rd letter, we though! it best to-meet with the mayor or city attorney
-before going ahead with the scheduled meeting, since. the matter was obvicusly out of the hands

of. the people with whem we wqc to meet. T ht.rb is another mcetmg ot this group ;clteduted t‘or

S i S A e A - s




A '.The Board Has Exc!uswe And P!enary Jurisdiction: OVer :

'-TJ:le Abant{onmert of Rail Lines

- The exciuswe and plenary nature of the authonty of the Board and the former :
Intersiate Commerce Commission over abandonmert of.ralf hnes- has long-been

recoghized by the cowts ' In Chicaeo & 'North Wester'n Tr'anér) Co. v Ke!o-Brick & Tile -

450 U.s. 311 1981 ) the Supreme Court pointed out thet the" Commteezon had broad ‘

) power to regutate permanent or temporary cessat;en -of eervlce over hnes used for . -

mterstate \,ommerce (1gi at 31 9} The Court then went an to held that "the authorlty of the __
Commlssmn to regutate abandonments is e\ct,luswe (end) a!so p!enery So broad is -
. thl“ power that 1t extends even to apprevet of ebendonment of purely local Ilnes operatect
by regutated cemers (1;;[ et 320) The’ Court explamed that the Cm 1mzss;on s broad =
authonty over ebendonments wac* mtended by Congress to etrminate the ev:le assocleted B
wrth muttlpfe cerztrot over rallroeds ( ,51 ) The echms ef the Pity in the mstent case are a

good |Ilustratton of the "ewl" of "multnple (ontrol" that Congress mtended to address The
Clty s attemptmg to permenentty shut dewn af mterstete razf Ime for purely iocei reasens 3

w:thout any apperent constderatzon of the effecte of :ts ectzor on mterstete re:t _

. t_ransl::u_ortatllon.

‘B. Tl 900: éotzth LineJs Ab"Line Of Ralfrdetct" 'Sl:l‘bjet:f To.The
Board! s Abandonmeﬁt Author;tv Under 49 U; S C.§ 10903

E There can bé no questson that the 800 South L:ne is a "line of raitroad" under- ",

49 U S. C 8 10903 As prewously dtscussed the Line'is a segment of a traok that: wae E

| "Howwcl even if the Ltnc Were c,xempt "spur“ track uider § H0206, thc Bomd 5 aulhoulv :
over abanddnment of exempt, track isdlso "exclusive” under the 1996 1.C.C. orminalion Act,
A9 US.E. § 1050 (b2, As sueh. the City still could not interfere with reactivation of he Line,

. or [pree 1ts aeandonmem 5&:..1: :miﬁce Doc.ket\'o 34020 Flefcher: annltc Co LLC. : ktmon .

7.




'_ W, dof “QIB dov.

historrcal!y part of a ma}or main lme used by mterstafe passenger and fre:ght trains. There o

were muitzp!e Shlppers served by the Lma, both a!ong the Lme itseif and. a!ong the !arger'-'f;.:- R

line segment of Whlch lt was part The Lme is conctru‘ted thh heaVy ranl ( 131 poUnds)
. whzch is far heav;er than the ra:l typlcafiy used on shlpper Spurs Whlle there dre Ho.
stat:ons o the survwmg hne segment lt’self pnor tothe 1999 abandonment the Llne was‘_ :
an mtegrai part of a maln fme that served LP S Salt Lake City passenger depot
Thls kmd of frabkage easﬂy quahf‘ es as a hne of rallroad ur‘nder the “trad:tlona!' :-:: ‘

- . chtors” used to determine whether a raﬂroad track is. an e)(empt spur or a ra:lrcad !me sea';_‘_

""Docket No, 41068 Vallev Feed Co A GreatarShenandoah Va!iev Develooment Co (net- L

pnnted) served. December 11 1908 CNW- Aban Exemot 2 In MGHenr\r County. L

G 2d 366 367 8 (1987) revd other gr0unds 8?9 F 2d 91? (D C Clr 1989) The

c,hdrarter of the Llne is ver\; much hke the trackage held to be a ”Ime of rallroad" 'sub;ect

. _ to 1.6.C. abandenmenf requrrements in Jltﬁ_s_tate Com Com n;v Mempn ig mﬂ*ﬁlﬁl&ni’; R
.Q,QM 360 F 2d 44 \Sth Clr 1966) (cessatton of ratiroad operat{ons on tracks accessmg a.‘
union passenger statlon hefd to be an unlawful abandonment o’f ra|l “hg)
-~ The btatqs of th Llne as & "]me of rmlroad" is not affected by thp Ghﬁ\ﬂgeg

in USe *hat have occurred over the yeam or the temporary cessatlon of operatlnne in 1999 L

| The former i C C. has repeatedly held that; onée a track is a "hne of raf!road " subsequent.iz "

. changes m usage or even compfete cessat;on of operatiene and removal of track cannotf-; B

. for Deciaratow Order- (m)t prmtu}) served June 29, 7001 {statc and- !ocai govummmh cannot
_"prwent reagtivafion 03‘ an exempf shipper Spur lI"‘LK) .

- “Fot-the benem of othcrs ,vho may rccewc copies of {hzs T’etllmn S 'B deusmns for 19‘.}7 "_“ '
*.and later years are %ncrally wa;lable on the STB webs:te hy year and montl: of s‘e:‘vm‘. datc




- chenne its etetus asa *'Irne of rer!roed" uniess and untri abandonment euthonty is secured _‘

Docket No, AB-52 (Sub-No. 71X), The_Atchison, Tooeka & Santa Fe va Co A ik

nt ;_@(notprinte‘d) senzed July 17, 199% {" heret

“_ a cerner decudee to extmou:sh or reduce semce andfor remove track the c:erner ] common -

cerrzer obilgat:on remams and the I|ne contmues to be a line of rer!road subjeot to the

_ Comm[ssronsabandonment jnnsd:otlon") Oredon Short Lme R Co Abandoriment, 267‘_ o

L C C 633 635 5 (194?) carrler cannot change the otatus of & tragk segment from a ra:l';',"

hne to a spur by ne- ucmg semce) Nor can the Tempdrary ceSSatron of serwce n 1999 be-' i

treeted dS a di,&i.olq abandonment of the hne As a matter of !ew a ra|l line rannot be T

abandoned un!ess end untll the reqursrte ebandonment euthonty is obtalned from tne‘.

“Hoard. Phillps 2 The Denver and.Rig Grande Wesfern R, CD_. 9? F.3d 1375 (10th Cir., '~ -

1996} Docket No AB 33 (Sub No 132)(}, Union Paorfo R, Co == Abandonment Exemntaoﬂ';

n Rfo Grande ang Mineral Countles CQ (not pnnted) ser‘ved Mey 24 2000 P. 5.

analiy. es orevrouely noied the portron of - the 900 South L;ne between-.

milepost 782 32 and mllepest 782 ?9 was abandoned if s99q as oxempfed in STB Dooket :'- S

No. AB- 33 (SUb NO 11‘5)(} Neither the Clty (whu:h supported the abandonment) nor_-", R

'anyone else questloned that’ thrs segment was a “Ilne of rallroad" sub;ect to the' Boerd s"‘-;- L

| abandonment euthonty under § 10903 if ihe abandoned segment was a lirie of reriroad" - s

under § 10903 the surv;vmg segment of the eame fine must necesseniy have thr same

stalus.




PR TN
s, A

"l orag
[ h

L
W4
)
4
Yy
o

Sy

C. The Crty Cannot Sever The Line By Revokmg Street Crossing
- Franchises ‘Without First Obtaming Abandonment Authenty
'_From The Board Under 491U.8.C. G 10903 _ _ -

© . The. Board, the fermer LC. C and the courfs have frequently consxdered

attempts by state and iocel gevemmente or other thurd parties to oust ratiroads frem rarf .

' fmee or to sever rasl Imes thheut obtammg abandonment authonty uncier § 10903 The

de0131ons ansmg from these attempts consistently hold that such an ouster or severance

cannot be accomphshed unless abandonment authonty i first obtalned from the Beard or -

S (prlorto 1996) the xo} C

These caees lnclude attempts to oust railroads frem cuty streets or street'_"_. .

- crossmgs New Orieans TMW 366 F 2d 160 (Sth Cil‘ . 1966) _' :
"t de rl,eg 386 U.S. 160 1967) inmived an attempt by Jefferson Pensh Lommena to .

‘. reve - rallroad 5 rlghts to orose city streets wh;ch is exactly what. ‘Sait Lake City ss__
ettempt ng fo do as to the 900 South Lme The court he[d ﬂatly that attempted revecatton' _

was -an abandonment and could not- be accomphshed unless the Pansh first. obtamed

abandonment authonty from the I. C C 366 'F 2d'at 163, 166 Cltv of Des Momes iA V.

Chicago & N WY Rv Co 264 F. Qd 454 (Bth Clr 1959} was an attempt to ousl a raliroad D

frorn a rali Ime that was actUaHy constructed in a cuty street by revokmg the ordmance that R .

gave ihe ras!road the rlght to- use thﬂ street

- Orleans, holdmg that the City could not accomphsh the ouster without ﬁrst gmng to the .
L. C C 264 F.2d at 45?_460 Srmilarly in Flnance Docket No 32*’76 Qem‘. al Qg!, T QQLQH

Co. -~ Refition for Deciaratorv Qrder - C;tv of Lodi, the Board held that in order. for Lodi to'-: T

_ remove a rml Iine that ranina clty street the crty had to f rst obtaln abandonment authonty

fo

court réached the same result as Ng ) -

At ke wa i wan




.Attempts to tiuSt railfoads from rait fines, orto sever rail lines 'by oth'ér meabs :
. have sn‘nilarly resuited i hofdmgs that LC:.C.or STB authority must firsthe obtamed g_ge :

. 0 Ihomoson Ve Texas Mexman Rv, Co., 328 U5, 134, 145 149 ( 1946) and ﬁm m \'A

ﬁm&_@g, 328 U, S 123 130 (1948)- (termmation of rallroads wntractual rights to o

i use rail line); *ngwm_ﬁgh_gm 555 S.W. 2(:1 g, 10 (Mzssourl.‘_-
- 1877), and an%hﬂﬂm_ﬁaﬂ_eﬂ 266. FSupp 390 393 (D. Mass., 196?)

affdin relevant part 384 F2d 819(1st CI( 196?) (exercuse ofemment domam), Phiflips,

L7 sipa o7 F.241375, and Lovisiita & Atkarisas R CoLv B?ckh_am sozssmm 383 (a‘.-'
LMD, Louisiana, 1988), aﬁ’d (tab!e; ??5F2d 300 (5th Car 1985 (reve{swn for nonuse),

ﬁﬁa eLsQ Nataonai Wzldlafe Federatlon V. ECJ;: 850 F.2d 694 704 (absent a vahd

cerhncate of abandonmant from the LG (L a state may not r9qU|re a railroad to cease

o operat:ons over a r:ght-of way, nor may state !aw cause a reverter of a right—ofuway prjor'_‘

. . 'to anic C appmved abandonmevnt) | | B

. B Accordmgfy, gnder the authorltses drscussed above the G:ty Canndt revoke Ea
UP's ngh(s for the ]_me to cross Glty streets un'ess the Clty flrst obtarns abandonment '3"

: authonty from the Board whlch requ;req an app[:cqttOn for "aduerse abandonmént"l

authorlty. see Mp.d_ain H@admﬁwﬁﬁanﬂgum.em 363 IC. C 969 (1981) LQQ’!. a,yﬂ.@

The City has rot obtamed such authonty, or even apphed for fi

"Tn our knowlui‘a_\c nul}nr the Board nor the l .. fras w-,r approved an adverse
. application for complete abandonment of a rail line where the carrier desired to operate the line ™ '
andhad reasonable prospects {or successiuf operation. Where adverse abandonments have been
gragfed, they have {ypxwtly involved a change of operators without cessation of rail sey vice, or
- lines that fiave been inactive for fong periods with tio reasonabll: prospt,cts of successtul
erLi’IV'I[!Ofl, se¢ Modemn Handci‘aﬁ Inc, -- Abandonmient, suprd; Chelsea Properfy: Ows 3
- Aband pm'ng:n_ 1L R1LCC.2d _773 (i99.'2). Do o

ay




D.  The City Gannot Lawiully Interfere With Reactivation Of Thé Line
We anticipate "tt‘_la[, -6nce the City realizes ihat it cannol '_fofce the,
abandonment c_sf. the Line by its purported réi\koca'tic'm of the strest crossing rights, it Qvili
attempt to interfer’e. with fhe réactivétioﬁ of the Line by oth‘er réneans suoh‘ as‘by requ}ring |
permits for the work and then nct }ssu:ng them prohlbltmg aII or some of the work because
. of purported zontng restnct:ons, or reqwrmg ONerous measures to "m:tlgate“ the eﬁmta of

the. reconstructson work, or tram operat:ons on the Lme _ |
| - We recogn:ze that the Board may not wnsh t*o address this matter m the o
absence of an actual or threa?ened attempt by the Ctty to interfere w:th the reactivatlon. :

There is e\rnn bome poss:bxisty !hat lhiSr issue wul raver arise, as UP fully mtends to work

wnth -the City on reasonable measures_ o address the Glfy $ concerns. -Nevertheless by *

providing guidancé tc the'-p‘a'rties. éis it has in recent dec:s:ons see F-‘mance Doc:ket'

No 34020 Fletcher Gramte C() - F’gutron for Declaratorv Order (not pr mted) seryed ’

June 29, 2001 the Board may make a future dlspute lass llkeiy

Spemfrcally‘ we request ihe Board to adwse the partzes {hat rallroads have .

the right, under F—'ederal faw, to operate thelr laii I!nes to mamtam iheir Ilnes to keep them“

in operating co,ndltlon;.and to improve them to meet the oha‘ng;ng needs ‘of the market_ fgr

"The reactivation ui [hL 900 South Line does not ::.qum, I30¢rd author ity under § 10901,

The reactivation would stmply augment the c.spauly of UP's existing main line npcnn(mn i, and.
docs not result in a penetration or Invasion nf aew mur ku:. [ trance Dml\u Nu 3361 l; uuznu

Bacifie R, Co. -- Petition for Deglar
L_l_l ¢ angd zgdgn Jeb, TX (not pnntcd) suv;ci/&u‘gusl 24, 1098 The-fact that thm. may be

opposition by the City or local residents based on alieged environmental or sately’ concer ns docs: .
nol give the Board guthority to reguiate the project under § 10901, or 1o impose measures o
Tmitigate” the Ll'uzm,d advérse alfects of the reactivation (Id., p. 7). ‘The instant case, in"fact;is a
much stronger case than M-CTE, M=E-T involved the resctivadon ofa Hne which imd pﬂ,woualy
been fully dhnnd(de The 900 Suuth Line has never h(.ul 4bandnnud '

i2




ratl senvices, A MMMA_MMMQ jor -
) 2818 330 338(1997) affd gw_,a@gm v. STB, 154 F. 3d 1025(9th Cir.. 1998) Qect
dﬁﬁie_d 119 S.Ct. 236? (1999) ("AQM") State and local permrttrrrg or preclearance:‘: T

TR LN, L . L, o

requrrements (mc!udmg enwronmentai requrrernents) are preempted because by thezr very- '
 prature, they undu!y mterfere wrth snterstate commerce by gsvmg the Iocal body fhe ablfrty'._ '
c ) to deny the camer the- rrght te construct facrhtres dr conduct operatrone Flnance Docketl‘. R R
G No.3gery, immm;‘ Declarafory . aridMai 4 Townof”
o "r'--:‘.-_, 53;5};&3 (not prmted) "Ay,era") p¢,8 end casee crfed’ Fmance Decket Ne. 33968; En.emia S
" MMWMQW (net prrnted) served AUgUsHS 2001 (“E[LG.DQ& ) |
".-p4n8 a ‘ S

_ Srmt!arly zomng erdmances and focal Iand use: rJerrnrt reqmremeh{s are'
‘ preempted as to facrlrtres whsch are an mtegral part of the rarlroad's mterstate eperatrons{ . )
ELLe_rldg D 4 and cases Thls rnoludes the. actua] ilne of rellread ag weir as ancrflary'*l"_‘ '

'- '.b'r‘-", trackage and facmties used to conduct rnterstate operatrerrs &u_l;mm, S T B: at 338 339
| -}‘BQLQUQH_Q_BL_QTQQ!Q o Pengn_fg__p_eg[a_[gMQg (rret prmted) served September 10 =,'

1999 ("RLmre_") b. 10; Frierlds.ri 4, ' | | L

e f‘_'; : On ihe olher hand sfate and !ecat gevernments may rmpose reasonable“f; o
dumpmg of excavated drrt mto a iocal waterway. dlscharge of harmful materrals or drsposal.:'.
of waete and can enforce local codes for electrlcai buridmg, ﬁre and plumblng, so Iongf*_ -
as these. regulat;ons do not requrre perm:ftmg or other forms of preclearance Srmllarly!.' ST
the role of sigite and !eca! agericies n rmptementmg Federai envsronmentai statutee is not' PR

preempted un!ess the regu[atron 5 e;jphed m such a manner as to unduiy restrrct the,?'?_'"'

NER
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. ra:!road from conductmg its operatrons Erien gjg pp. 5- 8 &3@_@, pp 9-10 (hoidmg that .
- _towns purported enforcement of Federai Clean Water Act. and Safe Drmkmg Water Act iS X

‘preempted because ut was: bemg used as d pretext for preventmg conotr‘uction of a ra{froad :

automotz\re unfoadmg facﬂity) Vaifd safety regu!atzon under the Federa! Rallroad Safety '

- Actis also not pree"np%ed E_@___d,ﬁ . 6

For the reason stated above UP respectfutly requests that the Bmard InStIf.thé_'.' -

a declaratory order proceedmg tr: resolve the |ssues ralsed in th:s F’etitfon

Respectfuily subm:tted

/WW

Lawrence E. Wzorek -

© Assistant Vice Pres;dent—LawI-

, R"obertT Opal - :
IR ' General Comemetce Colnsef
.7 Union-Pacific Railréad :

' .1416 Dodge Street Room 83(} .

(402) 271-3072




CERT] F'ICATE OF SERVICE -

I certrfy that | hava lh;s date sefved a copy of the foregomg Petltton for

Dec!arstory Order on the perscm llsted be{dw by First Class U S. Mall wi h postage

prepaid.

RogerF Cutler, Esq

Salt Lake City Atforney .- .
451 South State Street, Room 505
Salt Lake City‘ Utah 84111 )

Dated this 22d da} "t:f_'Aug:L:_is_t.zOG‘L_' .

vreirica E. Wzorek &
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WAYNE K. WATKINSON SUTTE 8GO0 - SN OF COUNIS!.I).
TMARCE, MH.LEK . . : v Lo ’ v ( A mlm:d. o V:rg:ma only).
? KICHARE T: ROSSIER, W’ASHINGTO\" D¢ 20001 1401 o -

" CHARLES A. SBITULNIK ",
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\fIGLEOD WAI KINSON &c MILLER_--

O\fs M-xss ’\Ch USET Ts mrl NUT: \I W

e

MiCHAEL K. MGLEOD . .- © . KATHRYN A, KUEIMANt 2

- (202) 842:2345

. - ROBFRI RAND:\LL GKEEN -
TELEC@PY (102) 408 7763 .

LAURA L. PHELPS‘

RICHAR.B PAsco - . :
covﬁsm\t..ﬂ-r xr.uvrmN R

ALEX MENENDEZ:
- PAYLD. SMOLINSKY |

! ) O STEPHEN FRER—ICE;IS .
. ECONOMisT, |

Septeriiber 14, 2001

Washmgton DC 204, _;.

_Re.: | bmon Paczf ic Radmad Company Dec{aratory Order Forced
© - dbindeninent.of Rail: Lifie in Saft Lake f'fty, Uralz
L Flnance Docket N6. 34090

T

Dear Slr’ Y .

l'ani enclosmg an orxgmal and’ ten ( ] 0} COpIE:S of: thc Reply of the Sa]t La!ce; C;ty.

N ; Cdrporanon 10! %he Petmon fonDe’e}arato:y Order An addztxonai copy is. encloaed fér‘
o date-stamp and retum to our messenge_ - .

: 1o s
m,bi c chﬁr& .
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- Before the _ o
Surface’[‘r'mspmtqtlonBoarcl o

anncc Dnchet No. ?4(}90

U'\ZIO\‘ P f\C‘TFI(, RA{.LROAD COMPANY
DECLARATORY ORDER -
' IfORCFD UBA‘\‘DONMFNT OF RAIL L ['\'E INS ’*LLI' LAKE CITY UTAH

AT Sk

'm«;p!;y_(mism_:r LAKE CITY CORPORATION
TO PEY(TION FOR DECLARATORY ORDER

CHARLES A. SPITULNIK

. ALEX MENENDEZ .
McLend, Watkinson & Miller
One Massachuseits Avenie, NW
Suite 800
Waqlnngton DC ‘?000[
302/842.234 :

ROGER F.-CUTLER
STEVEN W. ALLRED
- CHRISTOPHER E. BRAMHALL
451 South State Street
Roont 505
Salt Lake City, Utahi 84111
801/535-7788

Counisel for S‘alt;Laké“C.[ty Cor_pbration

Dated: September H',200| .
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_ Bcfore the
Su rface Transpo rtatlcm Boa rd

[*!nancc Docket \0. 34090

LfN[O\Y Pc\_CII"[C I{AILROAD CO\U?A“#Y '

alt Lalw (..zt)r Corporal;or. (lhn, t‘C:ly Yo {hrowrh counsel am.i pursuant to thc Surl"lu. .
' zumsm.htron Board ("STB”) rulcs at 49 CF RQI 104.13, h:.reby fi [r.s lhls rt.ply ( Salt L dfxt.

C1 ty Reply™) lO 1hc Pctluon I'or Duclaratory Otdu & I’etmdn lor Deal’uatory Order”} f‘lr.d by

- Umon Pac1[’c R”ulroad (.ompzmy ( ‘UP") 011 z\ngust 7.}. 2001 : The P:.utton ton D *claramry )

Ordcr I'Ul.lbt be dcmc be.c{msk. UP b} vn'tuc t.saustymfr tlu, condmons-of tl;e _rmuh:sc

.Aﬂrc:ement be[ween U? 'mcl Cil}f d'l[td March 70 1989 (the “I‘ranchmc Az,reemmt”) hdb |

’r‘.]mqu:shed 1ta rlght tn ob_]ect 1{) thu C'fty s notlce requlrmq Llu. remow a! oflhc trﬂckq that 'u“c ’lt '

issuein this pror;er:dmt Indcc.d by 'igrecmg to remove Lht. tr‘lck UP hd& Imphcu[v agrm.d to

take ali reLuIdLm'y s&,ps rcqtnrcd o Irnpluncnt rcmuv*t[ of lhe track Howe\ er, in \*10!:111011 of

thmc 'Ls_'reune.uls UiP has tiled thls prou.eclmrr
Iht, 5 FB shoulcl deny UP's Petxnorl for De.clar'ltory Order to, thL, c*ctent 1t we&s a

dwlamuon l.h'lt 1he thv cannot h\\'mlly mtcrfue with the abandonment oflh:, fine” 'u lSSU.L amd

B l‘liS veply Wi du (m Wt.dn:sday. Seplember 12, -..OOI
Tifing this reply” lhrmﬂ_h and including ioda), Zmd s f'!:ng th{s Reply in m‘uclpqtmn ol

Petition.

Ez'vnrahh. mhng on aiw.t
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divect UP. instead. 1o eomply with all regulatory requiremuents required for it to fulfil s

obligations 1 the Cily under the Franchise Agreement. - Mareover, as 1 result of UlY's faihire to

f.l;lf-ﬁl I. its obli gations lo the T 1L} .under thé"ﬁ& hchise Agreem cr.l.t and file an aE&nciohmcni
.zpphctluon with the Bo:trd thi Cny is, loahy E:!u15 al ‘\'ot;cc offnk nt to Fliu an Application lor
Adverse .r\bm'sdnmm,nt and a i’umon Fm \‘vcu\ ers with respect 1o uu.h an ;\baild()l‘ll'f'tt.nt =
pror:_ccd i)\g and pla'ns_ to file t_hc-. :'.}Lppliczuiou wi'thin 15 days, but' in fio event [mcrthmi October
15. 2001, H | | |
Stutemcﬁt ‘of Tacts

UP opcrcttcs an 1nlcrbmtc rallwa}- that, in pmr zs locatt.d Wi nhm 1In_ mun:cxpa! bOUI‘lC[dl!Lb
of the C.lw Une of'[ht. lings i 1\. lln, 900 South Line, which was con&.[ruclui in l‘}Uﬁ and was p’m
of thL, line Ihal smful the P'IS‘.CI)};,LI Depor in downlown Salt Lake Ctt\, Ul’ predccessor in
interesl” Imd been ganh,d Lhc rlght hv aCity o:d:nancu in 1903 (o construet and operate the 900

South me over various City stréels. -On ’Vf’trch 20, 1989, the Clly and UP entercd 1nt0 the

.

o i"l[lL!ltSE. Aarwment govemmu the rights and obhmtlows of LP and the Clty with respect ta

various 1mr.ks within {hc cIchm,d “Franc[m.c r\rm _' L S )

[n 1998, UP [iled 'md tht.. g l"B grantt.d a Petition For f:\cmpllon \\uh respect 1o 47 milcs'

of the 900 South Line { /\bandoncd Lm:, ) that ran ﬁ'om nnh.pmt ?‘%2 3210 mleposl 782, 79

5T B Doc.Lel: No. f\B 33 (Sub-‘\Fo [ 16X), Uﬁ?ron Puacific R Co. ~ Ibm.'dmmrem mep!wn - !n _

Seilr Iah ( mm!y Ur. not prmtui Service I)atc ‘xcptcmbt.r lO 1992 !hc abmdomuunt pult:ou'

WS h]ed beeause uflhc “Salt L'liu, City Gatumv r\red R'ui Consolld.mon rOJu t". that is a
Lommcrcml and ;cmch.nnai du elopmwl in the passenger cla,pot arca. - [l‘u..- pl’{)jCC[ rcarr'mg,cd

track through the do“ntown area of the City and- severed the 900 bm:th Line..
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| T'ms franc}nse sha}I explre on J une 30 ?003 prowded however that 1f for dny’

perxod time of nine (9) consecutive inonths during the termy of this fianchige; the '

- Franchise Area, or any . part fhereof is not. used: for the parpose for whighl this--
. franchise is granted, or- if.there is any ; abandonment or pon-use of the: F ranchzse
. Area or any patt thereof 1hé. franchlsc 0f apphcable part thezeof shai] be o

'vmdabie at the optlon of 'Lhe City .

‘."'

See Franchrse Agreemerrr §6 p 6 7. The “purpose for WhlGh the ﬂanchlse is, granted” 1s ‘t

' Exemptzon i DocketNo AB 33 (Sub No

) remova! c)f‘ porttbns of the lme'for whlch abandonment .as approved m that proCeudmg, fhat 13 :

construct operate and mamtam Standard gauve rallroad tracks wz’tiun the streets of Salt Lake

Clty Id: at §2 p L. UP has not used the 9{]0 Sou?h Lme smce before it ﬁked the Petl’uon for

6X) in Iune 1998 ’I'he cessatmn of uSe. and

contlguous to the segment mvolved 1n th13 proceedmg, has reaulted m the non-use mciudmg e -

] rzul traﬁ' cor frcight servme of the 900 South Lme for well over tW(} years Consequently,

i .
f‘J‘ A

‘1

was wawed its franchlse 1:ghts w;th respect fo the 900 South Lme

L -".

Based on this non-use and Wawer the C1ty nohﬁed U‘P that 1t Was exermsmg its nc,hts

. ;:.' -

" under the Franclnse Ag:eement to tetmmate UP’ 'franchlse nghts thh resPect to the remammg

.ﬁ'orn exermsmg tha nghts that’ UP agre .the C:ty would have- w:lh respect to ﬁns Lme | Plously": ) :-;, s

- ‘cmng the need to preserve its ab111ty to mamtam 1ts fré;ght franchxse .as well 3s the {egmmate -




mrcu'nstances The Clty can Iawfuily mterfer-'- with the reactwation 01 the 900 South Lme by

ﬁhnc an apphcatwn for adverse abandonment based on the F‘anc}nse Agreement and

speclf' cai]y UP s waiver. of 1ts he ghts thh resPect to the 900 Sout‘l Lme asa resul; of its norms& -

“of that Ime. .

.

UP has mtroduced no ewdence that 1ts current uﬁ&?mcture is madequate to hﬂf 11 ltS
trmportat:on needs and Ob_] ect; es. UP has 1ntr0duced no eudem,e that its transportauon needs '

ca.rmot be fuliy met through the me of d1ffcren€ routes, or emstmg rouftes v\ath modlﬁca‘;xbns, 2

that wﬂl not ﬁ'ustrate the C,ity s ob;ectwe' _or that are not sub fef:t to ﬂ}e Ieotnctxons tor whzch U,

Elgl eec[ as recently as 1998 UP prowdes r'o cvxdence that the uses of zhe Ime it. aileges (m 1ts

September 7 letter to Mayor Anderson) have occurred are. the typcs Jf uses contemplated m the B

Franchlse Agteement Then, have been no fretght operat:ons cver thxs Ime for many vears and

¥

UPLnowsn LT '_ L LT : L S

The ‘?ranc}'use Ac,reemem clearly contemplates at Ieast two SEparate and dzstmct rea:sons

whercby the Cny cart- choose to requlre remo*val of the tracks, to w;t (1) mne consecufxve

I

months oann uSuQr(Z)anabandonmentofthehne SR -: : R ."-:‘

UP argues thqt the Cuy had nottce of 1ts mtt,-nt to remstlmte thzs Ime and acqmesced»

' ‘er tner Imphcxtly or exphcltiy The facts are to the contra:y The Cﬂ:y knew nothmg more Lhan

| the fa t fhat tha 900 Stmth ime Was not mcluded m UP’s }998 abandomnent peﬁtxon. T‘ne City
o was not fonnaily adwsed by P of 1ts 1ntent10n to reconstruct and uacﬁwat& the hne untﬂ August

7, 2001 The CIty has con515tenﬂy mtended that such hne remam ndctwe and ha.s ad\qsed UP

"g{ccordmgly.

3 The Cny has promsed 2 modif' catton of the tracks through the Grazt Tower as an- altemanve to tiie reactNanon uf

-the 900-S6uth'Ling. UP summaniy r*e._]ected that alrerﬂatwe whz!e teadily ad.m:tt.n‘ag that Grant Tcrwer rnodrﬁcahom: ) SN

) mlibencccssary :nanyeve:-t mthenearﬁxmre.. o o L e S |

T



For all mtents a.nd pmpose the ling has bome ai[ the char:tctensfxcs and md:c:a of an .-"

abandoned hne suff cient to support thc C:tv s ax,non on that baaw. UP‘ vfforts to, convmcr: the

Board that It d1d not abandon (that i, cease operanons on) the hne are grossly msuff‘ cient de m

Tany. event, Iargely 1mater1ai and xrrelevant Howcver ‘even 1f Tha facts arrruenci’o were to the R

Lo . : .\

contrary, they avazl UP nothmg

' w:th UP and in, \its, urban planrung UP’S mtentlons a.nd the Clty $ knowledge or l'tck ﬂl{:reof :
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: sxmplyhave no beaung on the faut erP’s non—use I CTL SR .;":_3 e

UP m 1’5 most recent f Imgs would have th:s erd belvcve that 1t used thss hne on a"
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L UP,m its Petmén fé}r Ecchr:tory o
opcra.rmg trains | ot [th& 990.South Eindlan :
Avas, remoyed in . June of thduear - tno n.re hd.s;Umon PJCIIEC aﬂag&d t! aut ero ¢ fule ,‘
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In view af all of the fotm:oma ihe L ity respectﬁ_rny requests this Board to deny UPs

Petitian for Dn.:,hmtow Orch.r
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