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Gnhrial . Meyer
Asnmstant Ganerol Attorney
L

Yia Fax and UPS Overpight

Office Y LIERED
The Honorable Anne Quinlan of Proovedings,
Acting Secretary N
Surface Transportation Board ov17 2008
305 E Street, SW Part of
Washington, D.C. 20024 Public Record

Re: Finance Docket No. 35200; Unlon Pacific Railroad Company —- Temporary
Trackage Rights Exemption — BNSF Railway Company

Dear Secretary Quinfan:
Enclosad for filing in the above proceeding are the following:

1. An original and ten (10) coples of a Verified Notice of Exemption and Caption
Summary (Exhibit 3 to the Notice) pursuant to the trackage rights class
exemption, 49 C.F.R. § 1180.2(d)(8).

2 A payment form In the amount of $1,200.00 for the fiing fee required by
48 C.F.R §1002.2(f), Part IV (40)

3 Twanty (20) unbound copies of the Exhibit 1 map

Please Indicate receipt of the enclosed materials by returning a stamped copy of this
letter in the self-addressed, stamped envelope enclosed for this purpose.

Sincerely,

Mﬂﬂ/

Gabriel S. Meyer

ce: (w/attachments)
Sarah Whitley Bailiff, Esq. - BNSF
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35200

UNION PACIFIC RAILROAD COMPANY
-~ TEMPORARY TRACKAGE RIGHTS EXEMPTION —
Q BNSF RAILWAY COMPANY
A

Pary
© > Recony
AL
e VERIFIED NOTICE OF EXEMPTIO
ey VERIFIED NOTICE OF EXEMPTION
<"
UNION PACIFIC RAILROAD COMPANY
EOE\“ED Gabnel S. Meyer
EEE r Assistant General Attomey
N1 108 1400 Douglas Street
WV e D STOP 1580
SURFA N BORR Omaha, NE 68179
) (402) 544-1658
(402) 501-3393 (FAX)

Dated and filed: November 17, 2008
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35200

UNION PACIFIC RAILROAD COMPANY \1\ “q ¥~ .
— TEMPORARY TRACKAGE RIGHTS EXEMPTION2 €,
BNSF RAILWAY COMPANY N
3

VERIFIED NOTICE OF EXEMPTION
Union Pacific Railroad Company ("UP") submits this Verified Notice of

Exemption, pursuant to 49 C.F.R. § 1180 2(d)(8) for examption of an overhead,
temporary trackage rights agreement over lines of railroad of BNSF Railway
Company ("BNSF") between Basta, CA (Milepost 163.15) on the one hand, and
Fullerton, CA (Milepost 165.23) on the other, a distance of approximately 2 miles.
The temporary rights are to facilitate maintenance work on UP lines, and are
intended to become effective December 17, 2008 and expirs on or about January
26, 2009."

Under 49 C.F.R. § 1180.2(d)(8), the acquisition of temporary trackage
rights by a rall carner over lines owned or operated by any other rail carrier or
carriers is exempt if the rights are (i) based on written agreements, (ji) not filed or
sought in responsive applications in rail consolidation proceedings. (jii) for

overhead operations only, and (iv) scheduled fo expire on a specific date not to

! In accordance with the trackage rights agreement, UP plans to utilize its
trackage rights from December 17, 2008 through January 26, 2009. Under
Section 2 of the trackage rights agreement, however, BNSF may consider
extending the timeframe if conditions allow.

2 noGLe
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exceed one (1) year from the effective date of the exemption. The trackage
rights covered by this Notice (i) are covered by the written agreement attached
as Exhiblt 2, (ii) are not being filed or sought in responsive applications in a rail
consolidation proceeding, (iil) are for overhead operations only, and (iv) will
axpire on or about January 26, 2009, which is less than one (1) year from the
effective date of the exemption. As such, the § 1180.2(d)(8) exemption is
applicable.

In accordance with the requirements of 49 C.F.R. § 1180.4(g), UP submits
the following information:

80.6(a)(1) Descri e Proposed T ction

The transaction covered by this Notice 1s the acquisition of temporary,
overhead trackage rights by UP over approximately 2 miles of BNSF trackage
extending between Basta, CA (Milepost 163.15) on the one hand, and Fullerton,
CA (Milepost 1685.23) on the other.

1180.8(a)(1)(i) Summary of the Proposed Transaction

See answer to § 1180.6(a)(1), above.

4180.6(a)}{1)(i} Name, Busi Addres d Telephone Number of
Applica the Name of Counsel om Questions can be

Addressed

The name and business address of the applicant is:
Union Pacific Railroad Company
1400 Douglas Street
Omaha, NE 88179
Questions regarding this transaction are to be addressed to the

representative named below:
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Gabriel S. Meyer
Assistant General Attorney
1400 Douglas Street
Union Pacific Rallroad Company
STOP 1580
Omaha, NE 68179
(402) 544-1658
(402) 501-3383 (FAX)
1180.6{a){1)iii nsumma ate

The agreement will be consummated on December 17, 2008
& 1180.6(a)(1)(iii) Purpose of the Transaction

The temporary trackage rights will facliitate maintenance work on UP
lines, and are intanded to expire on or about January 26, 20089,

11 5) States in which the Applicant

UP oparates in the states of Arizona, Arkansas, California, Colorado,
Idaho, lilinols, Indiana, lowa, Kansas, Louisiana, Minnesota, Missouri, Montana,
Nebraska, Nevada, New Mexico, Oklahoma, Oregon, Tennessee, Texas, Utah,
Washington, Wisconsin, and Wyoming.
1180.6{a)(6) Map (Exhibit 1)

A map is provided as Exhibit 1.

.6 i ement (Exhibit 2

A draft copy of the trackage rights agreement showing the principal terms
is attached as Exhibit 2.
1180.4 ) Labor Protection

The applicable labor protection conditions are those imposed in Notfolk
and Western Ry. Co. — Trackage Rights — BN, 354 1.C.C. 605 (1678). as
modified in Mendocino Coast Ry., In¢. — Le Operate, 360 1 C.C. 653

(1980). The applicable labor protective conditions for the discontinuance of the

4
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temporary trackage rights are those imposed in Qragon Short Line Railroad
Co.—Abandonment—Goshen, 360 I.C.C. 81(1879).

1180.4{q)(2){iii) Caption Summary (Exhibit 3)

A caption summary of this transaction suitable for publication in the

Federal Register i attached as Exhibit 3.
1180.4(q)(3} Environmental Documentation

Environmental documentation is not required for this transaction See 49
C.F.R. § 1105.6(c)(4) (no environmental documentation required for common use

of rail terminals and trackage rights),

Respectiully submitted,
UNION PACIFIC RAILROAD COMPANY

By: _aBat it A ,ﬁ?_‘_/
Gabriel 8. Meyer
Assistant General Attornay
1400 Douglas Street
STOP 1580
Omaha, NE 68179
(402) 544-1658
(402) 501-3383 (FAX)
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VERIFICATION
1, Gabriel S. Meyer, Assistant General Attomey of Union Pacific Railroad

Company, under penalty of perjury, declare and verify that | have read the
faregoing Notice of Exemption in Finance Docket No. 35200, know the facts
stated therein, and believe that said facts are true as staled.

Dated: November 17, 2008

Gabriel S. Meyer

AR
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CERTIFI F SERVICE

| certify that | have this day served a copy of the foregoing document upon
the foliowing by prepald First Class United States Mail:
Sarah Whitley Bailiff, Esq.
BNSF Railway Company

2500 Lou Menk Drive
Fort Worth, TX 76161-2828

Dated at Omaha, Nebraska this 17th day of November, 2008.

Gabriel S Meyer
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Exhibit1
STB Finance Docket No. 36200

g (AP /82, 15

Exhibit “A”

Basta, CA to Fullerton, CA
Temporary Trackage Rights
UPRR. on BNSF
December 15. 20078 through Jamary 26, 2009
Scale: None  Date November 15, 2008
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Exhihit 2

SIB Finance Docket No. 35200

MOW Temporary Trackage Rights Agreement
Basta, CA to Fullerton, CA
December 15, 2008 to January 26, 2009

THIS AGREEMENT, made end cntered Into this 15th day of November 2008 Y4y and
between THR BNSF RAILWAY COMPANY, & Dalaware corporation, hersinafter called
“BNSF" or “Owner”, and UNION PACIFIC RAILROAD COMPANY, a Delaware
corporation, herainafter cailed “UP™ or “User”.

WHEREAS, BNSF is the ovner and operetor of certain lines of railroad extendirg
between Basta, CA and Pullerton, CA over BINSFs railroad system; and

WHEREAS, UP desires to obtain temporary MOW Trackage Riphts upen certain lines
of BNSP'$ raiiroad, for the sole pumpose of bridaing ita train service while UP*s main lines are
out of scrvice dus to certain programmed track, roadbed and structural maintsnance; and

WHEREAS, BNSF is agreeable to ssid temporary MOW Trackage Rights but only on
the terms and conditions hereinafter set forth.

WHEREAS, In addition to other payments (o be made under the Standard Detour
Agreoment by and between the parties dated March 9, 1984, but in leu of the 55.00 per wrain
mile rate, BNSF and UP agres to utilize train mils gs the unit of measure of aqualization of
maintenance miles.

NOW, THEREFORE. it is mutually agroed by and between tho parties,
Section 1. TRACKAGE SUBJECT TO AGREEMENT.

Attachod hersto, matked Bxhiblt “A™ and by this reference incorporated herein, is a print, which
depictn the portion of line of BNSF railroad gver which UP will be granted temporary Trackege
Rights hereinafter raferrad to 2¢ the “Toint Trackege” (a8 further dofmed In Exhibit *B" of this
agreement, attachad hereto and by this referencs meorporated herein).

Section 2. GRANT OF TEMPORARY TRACKAGE RIGHTS RIGHTS.

The General Conditions covering the grant of temporary Trackage Rights ars set forth i Exhibit
"B, If any conflict between Exhibit “BB" and this agresment shell arise, the provisions of this
agrestsent shatl prevail. Subject to the termw and conditlons of Exhibit “B” this agreements
BNSP grants to UP the temporary nonexclusive right to use the Joint Trackage {az defined in
Exhibit “B" of thiy agrestient) that {5 in its account while moving over the Joint Treckege in
common with BNEF and such other raflroad compeny or companies as BNSF has heretofore
edraltted or may herealter at any time admit to the joint use of any and el] of the Joint Trackage,
such other raflroad compatry or companies to hereinafier be considered BNSF for tho purpose of

1
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this agreement. Bxcept as expressly provided otherwise hereln, said grant of rights shall be
solely for Ons UP 1oeal freight trein per day five days per week in oach direction hetweon Basta,
CA MP 163 15 md Meirolink connection at Fullerton, CA 165.23 n distance of 2.2 miles for the
period of December 15, 2008 through Januery 26, 2009. Consideration will be given to
extending the time frame if conditions allow.

1t is understood and egreed that:
{a) UP shall not heve the right to:

(1) set out, pickup or store cars, or switch upon the Joint Treckage, or any part
thereof, except as nocessary for handling Equipment that is bad ordered en route;
or

(2) t serve any industry, team or house terck now existing or conrtructed in the
futare along the Joint Trackage which heretofore has not been served by UP; or

(3) permit or admit any third party to the use of all or any portion of the Joint
Trackage, nor have the right to Trackags Rights traina of any other railrond over
or upon the Joint Trackage, nor imder the guise of doing its own business contract
or make an agresmnent to handle a8 its own Equipment over or upon the Joint
Trackzge, or any portion thereof, the Equipment of any thind party which in the
normal coursa of business woukd not ba congiderad the Equipment of UP;
provided, however, that the foregoing shall not prevemt TP, pursuant to &
run-through agreement with any railroad, from using locomatives and cabooses of
another raflroad a8 its Own under this agresment; or

(4) hendle passenger traing over the Joint Trackage: or
(5) connect with itself or any other railroad except as provided herein.

(b) UP shall deliver UP trains 1o the BNSP'S traciage at Basta, CA and or Metrolink
conncetion at Fullerton, CA with UP Jocomotives.

(c) UP shall provide qualified crews or qualificd UP pilots on detour trains prior to
entering BNSF tracknge for sast and wesat bound train.

(d) UP locamotives sha)l have sufficient fuel for the entirc movement on BNSF and UP
will be responsible for the 1,000 milo inspection of thelr rains.

() Detour periad shail be limited to December 15, 2008 through January 26, 2009.

00
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(f) The UP shall notify the RNSF San Bernardino Chisf Dispatcher (909-386-4168) of |
the request for detour 4 hours prior to thelr scheduled daparture tme. All UP train movements
will be coordinated with tho BNSF San Bemardino Dispatching Office.

(g) The granting of these rights shall be contingent upon UP being granted temporary
rights over Metrolink Railroad and the prompt acceptunce of UP traitis off of BNSF treckage at
both Basta, CA enf Pullerton, CA.

BNSF, at its expense, shall maintain the Joint Trackage in ¢ mennor permitting operation at no
lens than the track stamdard designated in the timetable in effect on the date of thiy agreement and
permit UP to operate at such speeds unless by mutusl written agreement a different standard is
proviied, In the event that for, operating convenlence. nhecesslty or emargensy, BNSF permits or
directs UP 1o use adjacent BNSF track and track connections betwesn: or beyond the terminal of
the Joint Trackage a8 an alternative route, then and in such event. such truckage, track
commections and appurtenances thall be deemed to be part of the Joint Trackage and shell be

governed by all the provisions of this Agreement,

UP and BNSF agrea that UP's uge of the Trackage Rights granted hersin shall be for a maximum |
of One UP local freight train In each direction per day Monday through Friday five days pec
week flam Docomber 15, 2008 through January 25, 2009. The Eastbowund UP local traln wiltbe |
permittad to operate betwoon 2000-2100 Monday through Fridey mnd Westbound will be
permitted t¢ operate between (300-0400 on the return trip Tuesday through Saturday. Trains
will be limited to 3000 feet (Including locomotives) and a minimum of 2,0 HPT |

There may be situations where BNSF will not ba able to allow UP train operation on the Joint
Trackage In the event of refusal to grant such UP train operation on the Joint Trackage, UP shall
have no claim of any nature against the BNSF by reason of such refusal

Section 5. CONNECIJONS AND ADDITIONS,

The entire cost of construction of any commection necessary for the implementation of the
Temporary Trackage Rights granted in this Agreemant shall be et UP’s expense. BNSFT, at UP*s
expense, shall constract, own and maintain the part of any connection on BNSF'a property.

Section 6. LIAGILITY

Any liability for loss, demage, injury or death which arlees from the operation under this
Agreement shall be assumed, seitled and pald s provided by Exhibit “B", General Conditlons, I
attached hereto.

T014
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Section 7. TERM AND YERMINATION,

Subject to the provisions of Section 7.2, 7.3 and 7.4 of Exhibit “B", thiz agreemenit shall become
effective upon the datz UP first commenoss operations over the Joint Trackage pursuant to this
sgreement, subsequent to having sesurod all necessary congent, approval or authority from
appropriate governmental agensics upon terms and conditions satisfactory to UP, and shall
remain in offect for the period of time specified in Section 2 hareof,

IN WITNESS WHEREOF, the parties hereto have executed this agreement in
duplicate the day and year first abovo written.

WITNESS: BNSF RAILWAY COMPANY
By:

WITNESS: UNION PACIFIC RAILROAD COMPANY
By:
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Exhibit “A”

Basta, CA to Fullerton, CA
Temporary Trackage Rights
UPRR on BNSF
December 15. 20078 through Jamvary 26, 2009
Scale: None  Date November 15, 2008

r1013
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EXHIBIT "p"
GENERAL CONDITIONS

Section 1. DEFINITIONS

L1 "Agreement" shall mean that cenain agreement tc which this Exhibit "B" is
appended. The term "Agreement” will include this Exhibit "B",

1.2 "Owner" ghall mean the perty granting tho right to wse the Joint Trackage (aa that
term is hereinafter defined).

1.3 "User™ shall mean the party granted by the Agreement the right to use the Joint
Trackage. Where mote than one perty is granted by the Agreement the right to use the Joint
Trackage, User shall mean those parties collectively.

1.4 "Joint Trackage" shall mean trackage of Owner as described in the Agreement
inclading necessary right-of-way apd appurtenances and support facilities thercof, and all
Changes in and/or Additions to (as that term is hereinafter defmed), thereto now or in the future
locatsd ms are required or dexirable for the operation of the trafns of the parties hereto,

1.5 "Equipment” shall mesn trams, locomatives, cays, cabooses, vehicles, md machinery
whith are capable of being operated on rallroad tracks, or opereted on right-of-way for purpose
of the maintenance or repalr thereof.

1.6 "STB" shall mean the Surface Transportation Rosrd of the United States Department
of Transpottation or any successor agency.

Section 2. MAINTENA

2.1 Uscr shall construct, maintain, repair, and rcnew, at its sale cont and expensa, and
shall own such portions of the tracks which connect the respoctive lnes of the parties at the
terminl of the Joint Trackage as are located on the right- of-way of User and to the clearance
point in right-of-way of Owner. Owner grants to User a license over that portion of Owner's
property between right- of-way line and clearance point in order for User to maimtain such

Ovner shall construct, maintain, repair, and renew, at the sole cost and expense of
User, and shall own the portions of the track ¢onnections betweon said tracks of the parties
hereto between the headblack and clsarance point located on the right-of-way of Owner.

2.2 The construction, maintenance, repair, and renawal of the Joint Trackage shall be
under the exclusive direction and controf of Owner. Owner shall meke any changes In and/or
additions to the Joint Trackage which may be required by law, and progressively during
congiruction these shall bscome part of the Jot Trackage. Owner may maka any changes in
and/or addivions 1o the Jont Trackage which Owner deems necossary or desirable for the safe,
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efficient, and economical use of the Jolm Trackage by the parties, end these shal] progressively
during construction become part of the Joint Trackage User may request changes in and/or
additions % the loint Trackage which User shall deem necesssry or desirable for the safe,
efficient, and economica! use of the Jeint Trackage by the pertles, and Owner ghall, if it concurs,
construct the same upon such terms and conditions as may be agrecd upen and they shall become
part of the Joint Trackngs, Owner shall make no retirement, withdrawal, elimination or disposal
of any part of the Joint Trackage which woulkd permanently or materially impair the usefilnesy
thereof to User.

2.3 The management and operation of the Joint Trackage shall be under the exclusive
direction smd control of Owner. Owner shall have the unrestricted powsr to change the
mmagement and cperations on snd over the Joint Tracknge as in iu;udnnmmybeumry
expedient, or proper for the cperations thereof herein intended. Tralns of the parties hersto shall
be glven squal dispatch, according to their class,

2.4 Ovwmer shal] employ il persons necessary o construct, operate, maintain, repair, and
renew the Joint Trackage. Owner shall bo bound to use only rcasonable and customery care,
skill, and diligence in the construction, opavation, maintenence, repalr, and renews! of the Joint

and in managing seme. The Joint Trackage shali be kept in a state of reasonsble repair
and reasonably sultable for the combined requirements of the parties and of such other milroad
companies as Owner has heretofore admitted or may horoafter admit to use of the Joint Traskage.
In the event there are conditions from time to time which requirs emergsncy slow orders with
respect ko any location on the main tracks comprised in the Joimt Trackage, Owner shall, with
reasonsble prompiness, repalr such condltions 5o as ta permit the remaoval of such emargency
slow orders, Notwithstanding anything to the contrary confained in the Agreement, User shall
not, by reason of Owners performng or failing or neglecting to perform any copstruction,
mmMmr.mdwmmdMJmmem«m
agminst Owner any claim or demand for any Joss, damage, destrnction, injury, or death
whatsoever resulting therefrom. User shall be given the same advance notice of maintenance
plans and schedules as is provided to Owmer's parsonnel.

2.5 Al officers, agents, and employees of Owner srigagoed in the manageiment, operstion,
and maintenance of the Joint Trackage shall perform thelr duties In a fair, impartigl, and just
manner

2.6 User, at its expenss, shall ingtal! end maintain vpon itz Bquipment such equipmont,
tadios, or devices as may now or [n the fature be necessary or appropriats, in the reasonable
judgment of Owner, for operation of traina vpon the Joitt Trackage User will not, howevar, be
required to Install any equipment or devices not in use on Equipment of Owner. Ovwner shall
consult with User prior to the adoption of new communication or signaling systems to be
amployaid on the Joint Treckage which have not theretofore been gencrally adopted in the
railroad industry.

c3019
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2.7 If the use of the Joint Trackage shall at any time be interrupted or traffic thereon or
thereover be delayed for any cause, neither party shali have or make any clzim against the other
for loss, damnge, or expense of any kind, caused by or resulting from such interruption or delay.

2.8 Owner may from time to tme substitute any track or tracks for thoe delinested in the
Agresment for use by User provided there shail ot all time bo afforded Uger a continuous route of
equal utility for the operstions of its Equipment within the termmi of the Joint Traclkage. Whan
such tracks which are not part of the Joint Trackages are used a2 provided herein, the Agreement
shall govem for purposes of dircction and comtrol and liability ss if all movement had been made
over the Joint Trackage.

2.9 Each party shall be responsible for fumnishing, at lts own expease, all labor, fizel, and
train supplies necessary for the operation of its own Bquipment over the Joint Trackage. In the
event a party hereto does furnish such [aber, fuel, or train supplies to another party hereto, the
party receiving same shall promptly, upen receipt of billing therefor, relmburse the party
fumnishing same for its reasonable costs thereof.

2.10 The operstion by User on or along the Joint Trackago shall et 2]l timey be in
accovdance with the rules, inatructions, and restrictions of Owner, bot much mules, instructions,
and reatrietions shall be reasonable, just, and fair between el parties using the Joint Trackage
and shall not wnjustly digeriminate against any of them.

2.11 User shall be responsible for the reporting and payment of ey mileage, per diem,
use, or rental charges accruing on Equipment in User's account on the Joint Trackage. Bxcept as
mav be specifically provided for in the Agreement, nothing herein contained is intended to
change prastices with respect to intcrchange of traffic between the parties or with other carriers
on or along the Joint Trackage,

2.12 The total cost of clearing & derailment, cleaning up any Mazardous Materials
released during such derailment, and/or repairing the Joint Trackage or any other property
thereby shall be bome by the party or parties liable therefor in acoordance with Section

4 of this Exhibit “B".

2.13 In the avenit of release of Hazardous Matorfals caused by fmlty equipment or third
parties, cleanup will be conducted and total costs resulting therefrom shall be borne by the
parties as stated in Section 4 of this Bxhibit “B".

2.14 All employees of User engaged in or connected with the oporations of User on or
along the Joint Trackage shali be required to pass periodic examination on the ruley of Owner
related to the Joint Trackage, providod, with respect to such examinations that, upon request of
Uses, owner shall qualify one or more of User's supervisory officers on 2aid rulos and such
supervisary officer or officers 5o qualified shall examine all employees of User engaged in or
connocted with User's operations on or along the Joint Trackage, Pending qualification of train
and englne crews of User, Owner shall furnish a pilot or pilots, at the expense of User, as
deamed necossary by owner to assist in operating trains of User over the Joint Trackage.

CNOLG
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2.15 If any cmployee of User shall neglect, refuse, or fiil to ablde by Owner's rulas,
instructions, and resirictions governing the operstion on or along the Joimt Trackage, such
employee shall, upon written request of Owner, be prohibited by User from working on the Joint
Trackage, If etther party shall deern it necessery to hold a formal investigation to cstablish such
noglect, refusal, or failure on the part of any emplayee of User, then apon such notice prosentad
in writing. owner and User shall promptly hold 2 joint investigation in which all parties
concerned shall participate and bear the expense for its officers, counsel, witnesses, and
cmeployees. Notice of such Investigations to employees of User shal! be given by User's officers,
and such investigation shali be conducted in actordance with the terms and conditions of
scheduls agreements between User end its employees. If. in the judgment of Qvmer. the reasult of
such investigation warrants, such employec shali, upon written request of Owner, ba withdrawn
by User from service on the Joint Trackage, and User shall relsage and Indemnify Owner from
and againgt any and all claims end expenses becavse of sich withdrawal,

If the disciplimary action ia appealed by an employee of User to tha Netional Raliroad
Adjustment Board or other tribunal Jawfully created to adjudrcate such cases, and if the decision
of such hoard or wibunal sustains the employee's position, such employes shall not theroafier be
barred from service on the Joint Trackage by reason of such occurrence,

2.16 If any Equipment of User is bad ordered enroute on the Joint Tracknge and it is
nocessary that It be set out, such bad ordersd Bquipmont shell, after being promptly repaired, be
promptly picked up by User. Unless otherwise agreed, Owner may, upon requast of User and =
User's expenss, famish the required labor and materinl snd perform light repairs to make such
bed ordered Bquipment s&fe for movement. The employees and Equipment of Owner while In
wm«umﬁw%nlemhormmmw;mlm from such an

shall be conzidered sole employees of User and sole property of User. However,
ghould Qwner after repairing such Bquipment for User, move directly to perform service for
Ovmer's benefit rather than seturn to Owner's terminal, then User's excluzive time and liability
will end when ownec's employees depart for work to be performed for Qwner's benefit. In the
case of such repairs by Owner to freight cars in User's account, billing therefor shall be in
acoordance with the Field and Office Mammls of the Interchange Rules adopted by the
Association of Amoerican Railroads, hereinafier called "Interchange Rules". in effect at the date
of performance of the repaire. Ovmer shalf then prepare and submit billing directly fo end cotlect
from the car owner for car-owner responsibility items as determined under said hxnerchenge
Rules. Owner shall also submit billing to aud collect from User any charges for repair to freight
crrs that are car-owner responsibility iterms, a8 deformined under sgid Interchange Rules, should
said car owner refuse or otherwise fall 10 make payment therefor.

2.17 i Equipment of User shall become derarled, wrecked, of otherwise digabled while
upon the Jaint Trackage, it shall be re-rziled or ¢learsd by Qwmer, cxcept that employees of User
mey re-rail User's derailed Bquipment on the Joint Trackage whenever use of motorfzed on or off
track equipment s not required and prior permission has been granted by Cwmer. The costs and
expenses of clearing derafiments and wrecks shall be at User’s expense unleas otherwise
provided for in allocation of tiability in Seetlon 5 of this Bxehibit "B".

4
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2.18 In tha event Equipment of User shall be foroed to stop on Joint Trackage, and such
atoppage is due to ingufiicient hours of service remaining among User's amplayees, or dus to
machanical fhilure of User's Equipment, or eny other cause not regulting from an accident or
deraitment, and such Equipment i unable to proceed, or if a train of User fafls to maintsin the
speed required by Owner on the Joim Treckage, or if in emergencies, crippled or otherwise
defective Pquipment is set out of User's trains on the Joint Trackage, Owner shall have the
option to fumish motive power ar such other assistance {including but not limited to the right to
re-ctew Users train) #s may be necessery to haul, help or push such Bquipment, or to properly
move the disebled Equipment off the Joint Trackage Ths costs and expenses of furnishing
motive power or of rendering such other assistance shall be at User's axpense,

2.19 In the event any accident, derailment, or wreck, hereinafter called "derailment”
involving Units on or in e trajn operated by User or for User by Owner carrying hazardous
materials, substances, or wastes, a5 defined pursuant to federal or state low, hereinafter called
*Hazardous Materlals” shall ocour on any segment of the Joint Trackage, any report required by
federal, state or local mithoritios shall be the responsibility of User. User shall also advise the
owner/shipper of the Hazardous Msterials involved in the derailment, and Owner, immediately.

Unless otherwise agread by the partles, Owner shall assums responsibility for cleaning up any
release of such Hazardous Materiale from User's cars i accordence with all federal, state, or
local regulatory requirements. User mey have representatives at the scene of the derailment w
obsctve and provide information and recommendations concerning the characteristics of
Hazardous Materials rcleass and the cleanup effort. Such costs shall be borze in accordance with
Section 4 of the General Condliions.

If Hazardous Materials must be transferred to undamaged cars, User shall perform the transiir,
provided, however, that if the Hazardous Materials are in damaged that are blocking the
Joint Trackage, Owner, at its option, may transfer the Hezerdous Materials. Transfers of
Hazardous Materinls by User shall only be conducted after being authorized by Owner.

Section 3. BILLING DEFAULT

3.1 Billing ghall be acoomplished on the basis of data comtained in a billing form
mumually agreed io between the parties. Such billing form shali contain suffjefent detail to permit
computation of payments to be made hereunder, Billing shall be prepered according to the rules,
additives, and squipment rontal rates as published by the Owner. User shall pay to Owner at the
Office of the Treasurer of Owner or at such other locastion as Owner may from time to time
designata, ali the compensation and charges of every name and nature which in and by the

t User {s required to pay in lawful money of the United States within sixty (60) days
after the rendition of bills therefor Rills shall contain 2 statement of the emount due on account
of the expenses incurred and rarvioes renderad during the billing pericd,

3.2 Errors or disputed jtems in any bill shall not be doomed a valid excuse for delaying
payment, and payments shall be made subjact o sabsequent adjustment; provided no exception
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to any bill shall be honored, recognized, or considered if filed after the expirntion of threa (3)
years from the last day of the calender month during which the bill is rondered and no bl shall
be rendered lgter than three (3) years (i) after the {ast day of the calendar month in wiuch the
expense covarad therchy ig incurred, or (if) if in connection with a project for which a roadway
completion report iy required, afi=r the last day of the calsndar month in which the roadway
sompletion report is made covering such project, with retitements snd additions bemg refected
as eppropriste adjustments to vﬂulﬁonmmwupmmm(a)ymfmm date of
billing. or (ili) In the case of claims disputed 45 to amount or liabillty. aftor the amount is settled
and/or the liabllity(ies) established. This provision shall not Emit the reboective adjustment of
billing made pursuant to retroactive adjustment of wage rates and settioment of wage claims.

3.3 S0 much of the hooks, accounts, and records of each party hereto as are ralated to the
subject matter of the Agreement shall &t «fl ressonable times be opon to Inspection by the
anthorized representatives and agonts of the parties hereto.

All books, accounts, and records shall be maintmined to furnish readily full information
for each item in Ascordance with 49 U.S.C. Section 11161 ¢t seg, end the related reguiations of
the 8TB in 49 C.B.R. Part 1201, 1-3, at gea.

34 Should any amount become payable by Owner to User under the Agreement, the
provisions of Section 3.1 through 3.3 of this Exhiblt "B* shall apply with User 28 the billing
party and Owner &3 the paying party.

3.5 Should User fhil 10 make any payment when due wiich User is obligated to make
under the Agreement, or fail in any other regpect 1o perform as required under the Agreement,
and such defait shall continue for a period of six (6} months after notice in writing of such
defiault is given by Owner fo User, owner may st its election exclude User fram the use of the
Joint Trackage. Thereupon User shall surrender to Owner all snid Joint Trackage and shall have
ne claim or demand upon it, by sult at law or otherwise, on account of said exclusion, provided
that faflure to make any payment which is the subject of arbitration or [itigation between the
parties shall not be desmed, perding the decision in such arbitration or ltigation, cause of
forfeiture heretnder.

Owner may waive such default subsequent, but no action of Owner In walving any
defimlt shall affect any defanlt of User or impair amy rights of Owner resulting therefrom.

Section 4. COMPLIANCE WITH LAWS

4.1 User shall not treat, store or dispose of petroleum products or hazardous waste or
hazardous substances, as defined in (i) ths Resource Conservation and Recovery Act, as
amended, or (i) the Comprehensive Environmental Response Compensation snd Lisbility Act,
8s amended, or (iii) subsequent lagislation regulating dischargss Into the environment, o the
Joint Trackage.

i
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4.2 Responsibility for Environments] Claims (as defined in Section 4.6, below) as
between the parties shall be barmns s follows:

8) User shall be responsible for Environmental Claims to the extent they resukt from ()
the uso of, of presence upon, the Joint Trackage by Usce or Iy contractors o invitees, or (If) the
neglig_;: or willful misoonduct of User, its contractors of invitees in operations on or over tho
Joint Trackage.

b) Ovwner shall be respontible for Environmentai Claims to the extent that User is not
responsible for such claims parsuant to Section 4.2.2, above,

4.3 Each perty shall relexse the other party to the extont it is responsible for
Environmental Claim, and, o the extent of such responsibility, shall defend, indemnify, protect
and save harmiess such other party from and against such Environmental Claim and costs
associated therewith, including. but not [imited to, environmental consultant faes, Attorneys' fees
and third perty claims.

4.4 In the event of any Incident, acoident, decailment, or vehicle striking or being struck
by Equipment (hersinafber "Derailment”) involving Equipment operated by a party hereto
carrying () hazardous materials, substances or wastes, as defimed pursuamt to Fedemal or State
Law, or (ii) polimants (heveinafier collectively referred to as "Hazardons Materials") shall ocour
on the Joint Treokage, any report required by Federsl, State or local authorities shall be the
responsibility of such party. Each party shall advise the other party jmmediately of the
occarrence of & Derailment involving Bquipment opersted by the party carrying Hazardous

Unless otherwise agread by the parties Owner shall undertaks any Response Action (as
defined in Seclion 4.5, below) in accordance with all Foderal, State, or local regulstory
requirements necessitated by a release of Hazardous Malerfals on Owner's right-of-way
underlying the Joint Tracksge from Equipment opersted by either party hereto upon the
occurrence of a Derallment, User shall have data or a ropresentative aveilable at the scene of any
Deraliment fnvolving Equipment operated by i to provide information eonoeming the
characteristics of Hazardous Materinls released.

If following a Derailment upon the Joint Trackege Hazardous Materials must be
transferred to undamagad cars or other vehicles, unloss otherwisc agreed by the pacties, the party
whose Equipment was involved in such Deraiiment shall perform the transfer; provided,
however, that if the Hazardous Materials are in damaged cars of a traln of User that are blocking
the Joint Trackage, Owner shall transter the Hazardous Materials; provided further that transfers
of Hazardous Magerinls by User shall anly be conductad after being authorized by Owner.

4.5 In the ovent any cleanup, responss, removal or remedistion of any environmental
condition on the Joint Trackage iz nocossary (collectively referred to herein ar “Response
Action”), nelther party shall be entitled to any damages, ctual or consequentiai, by reason of the
Response Action’ 8 interference with the other party’s use of the Joint Trackage. Owner and its
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contractors shall have ful), unrestricted and uncondlvional access to the Jomt Trackage for the
purpote of completing of engaging in a Response Action for which Qwner has any responsibility
or, &t Ownor's option, & Response Action which Ownor hes undertaken should User fail to
diligently pursue and completc such Responso Action to the satisfaction of Owner; provided.
however, that any Response Action (i) shall be undertaken and completed pursuant to a work
plan (Inciuding a schedule) submitted to the other party for its review and, in the case of Owmer,
approval, and (if) shall not unreasonebly, in terms of duration or otherwise, mstrict ths other
party's use of the Joint Trackage. Eithar party's complstion of any of the other party's obligations
hercunder shall not be desmed a waiver of such obligations under the Agreement. Owner shall
have the right, but net the obligation, to conduct reasonsble inspections of any Response Action
of User and User chall provide Owner all information requested by Owner regarding any
Responas Action of User ar any Environmental Claims for which User is regponsible.

4.6 The term "Environmental Claim™ means the direct costs of any cleanup, response,
removal, remediation, natural resburce damage, closure and/or post-closure required by emy
environmental conditions affecting the air, soil, surface waters, ground waters, sireams,
sediments and similar envirommental conditions cxused by, resulting from, arising ont of, or
oceurring in connection with this Agreement,

4.7 The lizbility and indernnity pravisions of this Scction 4 shall continue in full force
and offect regardless of whether this Agreement is terminated pursuatit to any other provision, or
the Joint Trackage is abandoned and vacated by User,

4.8 The total cost of clearing a Derailment, cleaning up sny Hazardous Matorials released
during such Derailment, and/or repairing the Joint Tracks or any other property damaged thereby
shall be borne by the perty or parties liable therefor pursuant o the allocation of lisbility in
Section 5 of this Exhibit "B".

Section 5. LIARILITY

§.1 Owner shall not be held liable for or on account of amy loss, damage, or delay, to the
trains, engines, cars or other property of any kind of either company, nor to fraight, baggage or
other property of any kind carried In or upon such trains, enginos or care, nor for or on account of
any ijury to or death of passengers or employess of either comparny, or for or on acoount of any
injury to tho person or praperty of any ather individual or individuals, company or compaties,
corporation or corporations whatsoaver, which maey be incurred or sustained by reason of guch
trains being operatad on the Joint Trackage, or by reason of such trains being delayed in such
operation, in whatever manner the same may be caused or ccensioned, whether by or through the
negligence of the Owner, its agents or servants, or by reason of defects in tracks, sivucires, or
facilities fumnished by Owner, or otherwise, it being understood and agreed that all risk of such
delays, loss, demage, injury and death shal] be and is heroby assumed by User, and User shall
and will hold harmless Qumer from and against all lisbilities or claime for all such delay, loss,
damage, injury and death and shall and will sxetute and deliver, or canse to be executed and
delivered, to Owner, upon request, a full and complete release, satisthetion and disoharge of afl
claims therefor, and will pay, or cause to be pald, all costs and expenses incurred by sither party
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in the clearing of wrecks and repairs to equipment, track and property in which by reason of such
movement covered by this Agreement the engines, trains, or cars of User mre concemed,
expenges and attorney’s foos incurred in defending any sction which may be brought againat the
Ovmer on account of any such claim or liability end any judgment which may be rendered
egainst the Owner on account thereof. User chall psy all fines, ponaltios, costs and expenses
imposad upon or incurred by Owner by reason of my violation by User of the Safety Appliance
or other State ar Federal Laws, and holkd Owner harmless thereffom.

52 It is understood end agroed that & number of vehicular and pedestrian crossings of
the Joint Trackage presently axist, or may be sonstructed. User agrees to acespt all vehicular and
pedestrien crossings in whatever conditlon they may be during the term of the Agreament and
will not assert any claim, demend, or cause of ection against Owner and will hold Owner
harmleas from any claim, domand, or cause of acton arlsing out of atty vehicular or pedestrian
erossing accident on the Joint Trackage in which the engines, cars, or train of Usar Is involved.

8.3 Each party hereto shall have the 10 settle, or cause 10 be settled for it, all claims
for damages for which such shall be liable wnder the provisions of this Sestion 5 and to
defend or cause to be defended all suits for recovery of any such damages.

In cass a suit shall be commanced ageinst sither party hereto for or on account of
dsmages for which the other party hereto mey be solely or jointly liable under the provisions of
this Section 5, the party 3o sued shall give notice to such other perty of the pendancy of such suit
and thereupon such other party muy astume or join in the defense of such suit.

In the avent that more than one of the parties shall be linble hereunder for any damages
and the same shall be settled by a voluntary payment of monay or other vahmblc consideration
by one of the parties 50 jointly liable therefor, relemse from Itability shall be taken for and in the
name of 21l parties ao liable, In the event of any settlement in excess of Fifty Thousand Dollare
{$50.000), the settling party shall notify the other partics prior to settloment. Failure of the
settling party to so notify the ather parties prior to settlement shall not relieve the other parties of
their obligation under the seifloment agresment. so ling as the sextiing party*s fafture to notify did
not prejudice the other pariles and then only to the axtent of such prajudiza,

If a judgemnent shall be recovered against and satisfisd by one party mvelving a tiability
whiah should under the Agreement bs bome entirely or participeted In by the other parties, then
all expensed of whatsoever nature, including costs and fees connected with such judgment and
with the presecution of the sult upon which it was basad, shall be settled betwaen the parties m
strict accordance with the provisions of the Agreement and the party agwinst which such
Jjudgment shall have been recovered shall be promptly reimbursed by such ether perties to the
extent to which the Iatter is Indebted.

$4 THE LIABILITY ASSUMED BY USER SHALL NOT BE AFFECTED BY
THE FACT, IF IT IS A FACT, THAT THE DAMAGE, INJURY OR DEATH WAS
CAUSED OR CONTRIBUTED TO BY THE NEGLIGENCE QOF OWNER OR ITS
EMPLOYEES OR AGENTS, EXCEPT TO THE EXTENT SUCH DAMAGE, INJURY

I+
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OR DEATH IS FROXIMATELY CAUSED BY THE WANTON, WILLFUL AND/OR
INTENTIONAL ACTS OR THE GROSS NEGLIGENCE OF OWNER.

THE INDEMNIFICATION OBLIGATION ASSUMED BY USER SHALL
INCLUDE, (1) INDEMNITY FOR THE NEGLIGENCE OR ALLEGED NEGLIGENCE,
WHETHER ACTIVE OR PASSIVE, WHERE THAT NEGLIGENCE IS A CAUSE OF
THE LOSS OR DFAMAGE: (2) INDEMNITY FOR STRICT LIABILITY RESULTING
FROM VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE OR
LOCAL LAW OR REGULATION, INCLUDING BUT NOT LIMIYED TO THE
FEDERAL EMPLOYER'S LIABILITY ACT (FELA), THE SAFETY APPLIANCE ACT,
THE BOILER INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH
ACT (OSHA), THE RESOURCE ENVIRONMENTAL RESPONSE, COMPENSATION
AND LIABILITY ACT (CERLA), THE CLEAN WATER ACT (CWA), THE OIL
POLLUTION ACT (OPA), AND ANY SIMILAR STATE STATUTES IMPOSED OR
INPLEMENTING SIMILAR STANDARDS; AND (3) INDEMNITY FOR ACIS OR
ALLEGED ACTS OF GROSS NEGLIGENCE OF OWNER FOR WHICH PUNITIVE
DAMAGES MIGHT BE SOUGHT, EXCEPT TO THE EXTENT FROXIMATELY
CAUSED BY THE WANTON, WILLFUL AND/OR INTENTIONAL ACTS OR THE
GROSS NEGLIGENCE OF OWNER.

Section 6. AREITRATION

6.1 If at any time a question or controversy shall arlse between the parties hercto in
cosmection with the Agreement upon which the parties cannot agree, then, upon tho written
roquest of either party sefting forth the lssue in dispute, such question or controversy shall be
submitted to arbitration, If the parties involved in such dispute are able to agree upon a single
arbitrator experienced In matters of the character in dispute within thitty (30) days after the party
desiring such arbitration (the "Demanding Party™) shall notify in writing the other party or parties
to such dispute (the "Noticed Parties), such dispute shall be submitted to such single arbitrator.
Otherwise, the Demanding Party shall appoint an arbitrator and notify the Noticed Parties in
writing of such eppointment. Within twenty (20) days sfter receipt of seid notice. the Noticed
Parties shall each appoint en arbitrator and notify the Demending Party in writing of such
appointment. Should any Noticed Party fail within tweaty (20) days after receipt of such notios
to nimne its arbitrator, the arbitraror for the Demanding Pty and the arbitrators for the other
Noticed Partles, If any, shall select one for the Notiosd Party 30 feiling and, if they cannol agree,
said atbitrator may be appointed by the Chief Judge (or acting Chief Judge) of the United States
Diistrict Court for the District in which the headquarters office of the Demanding Party is located
upon spplication by any party sfier ten (10) days' written notice to all other parties. The
mbitrators so chosen, if an even number, shall select ane additional arbitrator, to complete the
board. If they fuil to agres upon an additional arbitrator, the samo shali, upon application of eny
party. bo appointed by said judge in the menner heretofore stated.

Upan selection of the arbitrator(s), said arbitrator(s) shall with roasonsble diligence
determine the quegtions as disclosed in sald notice of demand for arbitration, shall give al! parties
reasonable notics of the time and place (of which the arbitrator(s) shall be the Judge) of hearing
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evidence and argument, may take such svidence as they desm reascnable or as either party may
submit with witnesses required to be swom, and may hear arguments of counsel or others. If any
arbitrator declines or fails to act, the party (or parties in the case of a single arbitrator) by whom
he wag chosen of sald judge shall appoint another to act in his place. After considering all
evidencs, testimony, and arguments, said single arbitmtor or the majority of sald board of
arbitrators shall promptly state such declefon or award in writing which shall be final. binding,
and vonclusive on all parties to the arbitration when delivered to them. Unti! the arbitrator(s)
shall issue the first decision or award upon any question submitied for arbitration, performance
under tho Agreement shall contigue in the manner and form existing prior to the rise of such
question. After delivery of said first decision or award, each party shall forthwith comply with
said firat decision or award immediately sfier receiving it.

Each party to the arbitration shall pey.the compensation, costs, and expenses of the
arbitrator appointed in its behalf and all fees md exponsea of its own witnesses, exhibits, and
counsel. The compensation, cost, and expenaes of the ingls arbitrator or the edditional arbitrator
in the board of arbitrators shell be paid in cqual shares by all parties to the atbitration.

6.2 The books and papers of all parties, as far 25 they relate 1o any matter submitted for
arbitration, shall be open to the examination of the arbitrator(s).

7.1 User shall, at its own cost and expense, initizte by appropriate application or petition
and thereafter diligently prosecute proceedings for the procurement of all necessary consent,
approval, or authority from sny govemnmental agancy for the senction of the Agreement and the
operations 1o be carrfed on by User thereunder, Owner, at its expense, shall assist and support
said application or petition and will furnish such information and execute, deliver, and file such
instrament or instuments in writing as may be necessary or appropriste to obtain such
governmental consent, approval, or authority. User and Owner agree to cooperale fully to
procure all such nacessary conpent, approval, or authority,

7.2 In tho event Owner shall be involuntarlly dispossessed, including throat of
condemnation by competent public euthority, of the right to operate vpon and maintain any
portion of the Joint Trackage Owner shal] have no obligation hereunder to provide tracks for
User's vsa, and User shall kave and shall make no claim of any kind, Tegal or otherwize, againet
Ownar for faflure to provide such tracks for User's use.

7.3 Under the terms heremafter stated, and to the extent that Owner may lawfully do so,
owner reserves to fiself the exclusive right, exercisable &t any time during the life of the
Agreement without concurrence of User, to elect to abandon all or any part of the Joint Trackage
by giving six (6) months prior writien notice to User of its intention so to do.

7.4 Upon termination of the Agroement, or any partial termimation, a3 the applicable caze
may be, however the sams may ocour, User shall be roleased from any and all manner of
obligations and shall be deemed to have forever ralinquished, abandoned, surendered, and
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renounced any and all right possessed by User to operate over that part of the Joint Tracksage to
which such termination spplied, and as 1o such part, User shall forever release and discharge
Ovner of and from any and all menmner of obligations, claims, demeands, canses of action, or suits
which User might have, or which might subsoquently accrue to User growing out of or in any
mantier connected with, directly or indirectly, the contractual obligations of Ovwner under the
Agreement, m ali evems provided, howover, the aforegaid relinquishment, abandonment,
surrender, renunciztion, release, and discharge of User shall not m &ny case affect any of the
rights and obligations of either Owner or User which may have accrued, or [{abffities accrued or
otherwise, which may have arisen prior to such termination or partial termination. Upon any
termination, Owner will remove from Owner's right-of=way any commecting track, and any
exclusive favility of User, at User's expense with saivage to be delivered to and retalned by User.
Upon any partial termination of the Agresment, however the same may oocur. the torms; and
conditions hereof shall continue and remain in full foree and offect for the balance of the Joint
Trackage.

7.5 Bach party shall be rosponsible for eny labor ciaime of, end shall bear the cost of
employee protection peyable to, its swn employees, and the employees of companies affilisted
with it, to the extent resulting from the eatry into or operation of the Agreement. However, in the
event the partics agres that Ownor should retain employsea or provide additional employees for
the sole benefit of User, the parties shall egter into a separate written agroement providing that
Uscr shall bear all cost and expenae for any such retained or additional employees, including,
without limitation, all cost and expanse associgted with Iabor protection payments which are
made by Owner and which would oot have been incurred had such retention or provision of
employess for the sole benefit of User nat been requirad.

8.1 Nothing in the Apreement contained shall limit the right of Qwner to admit other
companies to the use of the Joint Trackage or any part theroof on such termsa end conditions ws
are satlsfrctory to Owner, provided such admittence shall not materislly hinder or obstruct the
fair and reasoneble exercise of the rights granted In the Agroement. Such other companies
presently or hepeafter admitted to the use of the Joint Tracksge or any part thereof by Owner
shall be considered Owner for the purpose of the Agresment, User shafl have no right 1o admit
anyy persen, fimi, or corporation to the use of the Joint Trackage.

8.2 The Agresment shall be bindmg upon and inure to the benefit of the parties hereto,
their respective spocessor lesseos, and assigns, but no sale, assignment, mortgage, or lease by
User of sny interest or right glven it under the Agreement, geparate and spart from a corporate
merger, sale, asolgnment, mortgege or lease of User's railroad in its entivecy, shal]l be valid or
blm:ing without the prior written consent of Owner, which consert. will not unreasonably be
withheld.

8.3 The Agreement and each and every provision hereof is for the exclusive beasfit of the
parties hercio and not for the benefii of any thind party. Nothing horoin contained shall be taken
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a5 creating or increasing any right In any third person to recover by way of damages or otherwise
agrinst any Of the parties hereto.

8.4 All notices, demands, requested, or submissions Which are required or permitted to
bo given pursuant to the Agreement shall be given by either party to the other in writing by
serving the same upon the Vice Pregident of Operations of each company,

8.5 If any covenant or provision of the Agresment not materlal to the right of User to use
the Joimt Trackage shall be adjudged void, such adjudicetion shall not affect the validity,
obligation, or porformenca of any other covenant or provision which i in itself valid, No
controversy concemning any covenant or provigion shall delay the performante of any other
covepant or proviion, Should any covenant of provisicn of the Agreement be adjudged void, the
partics will make such other arangements as, under the advice of coumsel, will effect the
purposes and intent of the Agresment.

£.6 In the even! there shall be any confiict between the provisions of this Exhibit "B"™ and
the Agroement, the provisions of the Agreement shall prevail,

8.7 All Section headings are inserted for conveniemce only and shall not affect any
construction or interprotation of the Agrsemont.

i End of Exhibit *B". =« { Pomiateed: Contered J
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Exhibit 3 )
STB Finance Docket No. 35200

CAPTION SUMMARY
SURFACE TRANSPORTATION BOARD

NOTICE OF EXEMPTION
FINANCE DOCKET NO. 35200

UNION PACIFIC RAILROAD COMPANY
— TEMPORARY TRACKAGE RIGHTS EXEMPTION —
BNSF RAILWAY COMPANY

BNSF Railway Company has agreed to grant temporary, overhead trackage
rights to Union Pacific Railroad Company over apptoximately 2 miles of BNSF
trackage extending between Basta, CA (Milepost 183.15) on the one hand, and
Fullerton, CA (Milepost 165.23) on the other. The temporary trackage rights will
become effective on December 17, 2008. The authorlzat;on will expire on or
about January 26, 2009.

This Notice is filed under 49 C.F.R. § 1180.2(d)(8). Petitions to revoke the
examption under 49 U.S.C. § 10505(d) may be filed at any time. The filing of a
petition to revoke will not stay the transaction.

Dated:
By the Board,

Anne K. Quinlan
Acting Secretary

-
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