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November 18, 2008 George W Maye Jr
Pariner

(202} 637-5079

BY HAND

The Honorable Anne K Quunlan, Lsq
Acting Sceretary

Surface Transportation Board

395 [T Street. SW

Washington, D C 20423-0001

Re  SIB Finance Dovchet No 35081
Canadian Pacitic Railway Co . et al - Control —
Dakota, Minnesola & Lastern Railroad Corp , et al

Dear Secretary Quinlan

l:nclosed for filing 1n the abos e-reterenced proceeding are an onginal and ten
copies of Arkansas Electric Cooperative Corporation’s Motion for Leave  Please note that only a
Public Version ol the brief 1s being filed. the brief contains no conlidential or highly conlidential
information

If you have any questions or 1 can be ot any assistance, please let me know

Respectfully.

George W Mazo, Jr

ce  All Parties of Record
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George W Mayo, Jr
HOGAN & HARTSON LI.P
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Washington, DC 20004-1109
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKLT NO 35081

CANADIAN PACIFIC RAILWAY COMPANY., I:T AL
- CONTROL -
DAKOTA, MINNESOTA & EASTERN RAILROAD CORPORATION, ET AL

ARKANSAS ELECTRIC COOPERATIVE CORPORATION'S
MOTION FOR LEAVE

Arkansas Elecinic Cooperative Corporation ("AECC™) respectfully
requests leave to call 1o the attention of the Board matenal appeanng in the “Christenscn
Study™ 1/ that directly supports ALECC’s Petition For Reconsideration (Al:CC-6)

A central 1ssue in AECC’s petition 1s whether the Board was correct in its
Decision No 11 (the “Decision™) that “it 1s not “particularly pertinent’ tn a control
proceeding whether the change of control makes the PRB hine construction more or less
hkely ™ Decisionatp 16 See AECC’s Petition, at pp 1-3, and Applicants’ Reply
(CPR-17, DME-17), at pp 5-6

The Board gavc public notice of the Christensen Study on November 6.
2008, Ex Parte No 680. after AECC’s petition for reconsideration was filed Onpp 12-8
to 12-9, the Christensen Study discusses the competitive eflect of the introduction of a
third rail carrier into a coal origin market — like the Powder River Basin - currently

served by only two railroads Chnistensen finds that, for the most recent penod studied

I/ Launts R Christensen Associates, Inc . A Study Of Compettion In The U §

Freipht Railroad Industry And Analysis Of Proposals That Might Enhance Competition
(Final Report, November 2008)
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(2004-2006), introduction of a third carrier 1n such a marhet would causc rates to
decreasc by three percent  This 18 equivalent to the impact of introducing a sccond
railroad of limited size (compared to the incumbent railroad) into a coal origin market
previously served by only one rmlroad 2/

According to Chnistensen’s model, Board action that inhibits entry by a
ncw PRB carner will convey over $136 million/year to the profits of the incumbent
railroads by preventing the reduction in revenue levels that would be associated wath a
new entrant 3/ Given Christensen’s additional finding that the rail industry as a whole
has achieved adequate profitability since 2001,4/ the Christensen Study indicates that the
Board’s treatment of PRB issucs in the CP-DML: merger casc has the effect of
undermining the competitive process of new entry in favor of preserving substantial
supra-competitive profits of the incumbent railroads

Thus, the Christensen Study supports AECC's argument on
reconsideration that the effect of the CP-DME merger on the prospects for a third carrier
in the PRB market 1s “particularly pertinent™ to the Board's decision whether or not to

impose the conditions proposed by AECC

2/ The Board has requested public comments on the Christensen Study by
December 22, 2008, AECC has not yet completed its review of the study and may have
other or different comments 1o offer by December 22

¥ Ths figure 1s calculated on the assumption that 435 million tons of coal onginate
annually 1n the relevant portion of the PRB, and that 95% of that coal moves an average
of 1,100 miles by rail at an average rate of SO 010/ion-mile  Of ¢course, the incumbent
railroads might face additional profit reductions from the losses of contribution on traflic
that a new PRB cntrant might divert, and Board action that inhibits new entry would
shelter those supra-competitive profits as well

4/ As shown n Figure 8-23 on page 8-35 of the Christensen Study. the rail industry
return on sharcholder equity cxceeded the level indicated by the Board’s CAPM
methodology 1n 2002 and cvery year thereafter

+ DO pa15dinion: 1819731 v1
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Accordingly, AECC requests that the Board consider the Christensen

Study 1n deciding AECC’s petition for reconsideration

Respectfully submitted,

Lo U S-W/o~

Michacl A Nelson [inc Von Salzen

131 North Street George W Mayo, Jr

Dalton, MA 01226 Hogan & Hartson L.LP

413-684-2044 555 Thirteenth Strees, NW
Washington, DC 20004-1109

Transportation Consultant (202) 637-5600

Counsel for Arkansas Electric Cooperative
Corporation

Dated November 18, 2008
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CERTIFICATE OF SERVICE

I hereby certify that | have causced the foregoing Arkansas Electric Cooperative

Corporation’s Motion for Leave to be served by first-class mail, postage pre-paid, this 18™ day of

November, 2008, on all partics of record and the following persons specified in the Board's

Decision dated December 27, 2007

PARTIES OF RECORD

Terence M Hynes
Sidley Austin LLP

1501 K Street, N W
Washington, DC 20005

Represents: Canadian Pacific Railway

Company

Wilham C Sippel

Fletcher & Sippel

29 North Wacker Drive

Suite 920

Chicago. IL 60606

Represents: Dakota, Minnesota &
Eastern Railroad Corporation

C Dean McGrath, Jr

Manatt, Phelps & Phitlips LI.P
700 [2th Street, N W

Swite 1100

Washington, DC 20005
Represents: Mayo Clinic

Danicl R Elhott, Iil

Associate General Counsel

United Transportation Union

14600 Detroit Avenue

Cleveland, OH 44107

Represents: United Transportation
Union

**ADC 0313844000002 281711 v]

Robert P Vom Figen

Foley & Lardner [.LP

Washington Harbour

3000 K Street, N W

Sune 500

Washington, DC 20007

Represents: The Commuter Rail Division
of the Regional Transportation Authority

Stacey I. Drentlaw

Oppenheimer Wolff & Donnelly LLP
45 South Seventh Street, Sutte 3300
Minncapolhs, MN 55402
Represents: The City of Winona,
Minnesota

Adnan L Steel, Jr

Mayer Brown LLP

1909 K Street, N W

Washington, DC 20006

Represents: BNSF Railway Company

John Hetlner

John D Heffner. PLI.C

1750 K Street, N W

Suite 350

Washington, DC 20006

Represents: Wisconsin & Southern
Railroad Co. & The City Owatonna, MN



T Scott Bannister, Esq.

Iowa Northern Railway Company
Paramount Office Building

305 Second Street, S E , Suite 400
Cedar Rapids, IA 52401

Represents: Iowa Northern Railway
Company

Willlam A Mullins

Baker & Miller

2401 Pennsylvanmia Avenue. N W

Suite 300

Washington, DC 20037

Represents; Iowa Northern Railway
Company and The Kansas City Southern
Railroad Company

Mark H Sidman

Weiner Brodsky Sidman Kider PC

1300 19th Street, N W, 5th Floor
Washington, DC 20036

Represents: Twin Cities & Western
Railroad Co. & Minnesota Prairie Line,
Inc.

Thomas |- McFarland

‘lThomas F McFarland, I’ C.

208 South LaSallc Street, Suite 1890
Chicago, IL 60604

Represcents: Iowa Traction Railroad
Company and South Dakota Department
of Transportation

Terry J Voss

Semor Vice President

Ag Processing Inc

P O Box 2047

Omaha, NI: 68103

Represents: Ag Processing Inc.
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Andrew P Goldstein

McCarthy, Sweeney & Harkaway, PC
2175 K Street, N W, Suite 600
Washington, DC 20037

Michael L Rosenthal

Covington & Burling LLP

1201 Pennsylvania Avenue, N W
Washington, DC 20004

Represents: Union Pacific Railroad
Company

Richard A Allen

Zuchert, Scott & Rasenberger, LLC
888 17th Street, N W, Suite 700
Washington, DC 20006
Represents: Norfolk Southern
Corporation

Willitam Gardner

Director of Freight, Rail and Waterways
Minnesota Department of Transportation
Mail Stop 470

395 John Ireland Blvd

St Paul, MN 55155

Represents: Minnesota Department of
Transportation

John V Ldwards

Senior General Attorney
Nortolk Southern Cerporation

3 Commercial Place

Norfolk, VA 23510
Represents: Norfolk Southern
Corporation

Crenna Brumwell

Assistant City Attorney

City of Dubuque

Harbor View Place, Sute 330
300 Main Strect

Dubuque, IA 52001
Represents: City of Dubuque



Harry Bormann

CP SO0 lowa Minnesota Shippers
Association

PO Box 49

312 Third Street, NE

West Bend, 1A 50597

Represents: CP SOO lowa Minnesota
Shippers Association

David K Johnson

President

[owa Traction Railroad Company

P O Box 309

Mason City, IA 50402

Represents: lowa Traction Railroad
Company

Stan Walk

Chair, Mitchell County Board of
Supervisors

508 Statc Strcet

Osage, 1A 50461

Represents: Mitchell County Board of
Supervisors

Neil Volmer

Direcior of Planning, Programming,
and Modal Division

Iowa Department of Transportation
800 Lincoin Way

Amcs, [A 50010

Represents: Iowa Department of
Transportation

Gerald W Fauth 11l
President

G W Fauth & Associates, Inc
116 S Royal Street
Alcxandna, VA 22314

NG OSISEAUOUI0E 2R18731 vI

Chnstopher A Mills

Slover & Loftus

1224 Seventeenth Street, N W
Washington, DC 20036

Represents: Wisconsin Electric Power
Company d/b/a We Energies

Richard H Streeter
Barnes & Thornburg LLP
750 17th Street, N W
Suite 900

Washington, DC 20006
Represents: Mayo Clinic

Michael C Noland. Esq

General Counsel

547 West Jackson Boulevard

Chicago, IL 60601

Represents: The Commuter Rail Division
of the Regional Transportation Authority

Robert A Wimbish

Baker & Miller

2401 Pennsylvania Avenuc, N W
Suite 300

Washington, DC 20037

Represents: lowa Northern Railway
Company

KarlaL Engle

Office of Legal Counsel

South Dakota Department of Transportation
700 Cast Broadway Avenue

Pierre, SD 57501

Represents: South Dakota Department of
Transportation



Barbara C Robinson

Deputy Admimstrator

Transpertation and Marketing Programs
Agnicultural Marketing Service

U S Department of Agnculture

Room 1098-South Building

1400 Independence Avenue, N W.
Washington, DC 20250-0264

Represents: United States Department of
Agriculture

Brendon P Fowler

Kirkpatrich & Lockhart Preston Gates Ellis
LLP

1601 K Street, N W

Washington, DC 20036

Represents: Village of Barrington,
Illinois

JosephJ Plaistow

L [ Peabody & Associates, Inc
1501 Duke Strect, Suste 200
Alexandna, VA 22314

Paul Samucl Smith

U S Depariment of Transportation
1200 New Jersey Avenue, SE
Room W94-316 C-30
Washington. DC 20590

Michael § Wolly

Zwerdling, Paul, Kahn & Wolly P C

1025 Connecticut Avenue, N W

Suite 712

Washingion, DC 20036

Represents: International Brotherhood
of Electrical Workers, International
Association of Machinists and Aerospace
Workers, American Train Dispatchers
Association, National Conference of
Fireman & Oilers, and the Brotherhood
of Locomotive Engineers and Trainmen

S (3I584ANKTONZ LR IATRI v

Rod Nilsestuen

Department of Agriculture,
Trade and Consumer Protection
2811 Agriculture Dnve

P O Box 8911

Madison, W] 53708

Paul A Cunningham

Harkins Cunmingham LLP

1700 K Street, N W, Suite 400
Washington, DC 20006

Represents: Canadian National Railway
Company and Grand Trunk Corporation

lerry L Adkins

Rochester Cily Atlorney

202 Fourth Street S E, Room 247
Rochester, MN 55904

Kathleen Chung

Wisconsin Department ol ‘Transportation
4802 Sheboygan Avenue. Room 1158
PO Box 7910

Madison, Wl 53707

Reprcsent: Wisconsin Department of
Transportation

John H LcSeur

Slover & |.oftus

1224 Scventeenth Street, NW
Washington, DC 20036
Represents: Dairyland Power
Cooperative

Nicholas ] DiMichacl

Thompson Hine LLLP

1920 N Strcet, N W, Suite 800
Washington, DC 20036

Represents: The National Indastrial
Transportation League



Peter ] Shudtz

Federal Regulation &

Washington General Counsel

CSX Transportation, Inc

500 Water Street

Jacksonwille, FL 32202

Represents: CSX Transportation, Inc.

James B Dougherty
709 3™ Strect, S W
Washington, DC 20024

Richard S Edelman

O’Donnell, Schwan. & Anderson, P C
1300 L Street, N W, Sunte 1200
Washmgton, DC 20005

Represents: The Brotherhood of
Maintenance of Way Employees
Division/IBT and Brotherhood of
Railroad Signalmen

Steven D Strege

North Dakota Dealers Association
118 Broadway N, Suite 606

Fargo, ND 58102

Represents: North Dakota Dealers
Association

Jeffrey O Moreno

Thompson Hine LLP

1920 N Street, N W, Suite 800
Washington, DC 20036

Represents: Muscatine Power & Water

Michacl F McBride

Dewey & LeBoeuf LLP

1101 New York Avenue, N W, Suite 1100
Washington, DC 20005

Represents: Edison Electric Institute

Karen FHardy Cardenas

Committee for a Safer Brookings

316 17™ Avenue, South

Brookings, SD 57006

Represents: Committee for a Safer
Brookings

S\NADE Us1584:000002 2H1S7EI v

Mark A Ostrem

Olmsted County Attorney
151 4™ Strect SE
Rochester, MN 55904

Gordon P MacDougall

1025 Connecticut Avenue, N W
Washington, DC 20036
Represents: Jay L. Schollmeyer

Jim Peterson

North Dakota Wheat Commission
4023 State Strect

Bismarck, ND 58503

Represents: North Dakota Wheat
Commission

Tom O’Connor

Snavely King Majoros O'Connor & l.ee,
Inc

1111 14" Street NW

Suite 300

Washington, DC 20005

NON-PARTIES OF RECORD

James W Brennan
PO Box 1248
Bath, OH 44210

Timothy M. Zicziula
120 West Tenth Street
Ene, PA 16501

Kathryn A Kusske Floyd

Jay C Johnson

Mayer Brown L.LP

1909 K Strect, N W

Washington, DC 20006

Represents: BNSF Railway Company



G Paul Moates

Jelfrey S Berhin

Paul A Hemmersbaugh

Matthew ] Warren

Sidley Austin LLP

1501 K Street, N W

Washington, DC 20005

Represents: Canadian Pacific Railway
Company

Mark Sidman

Charles Bank

Werner Brodsky Sidman Kider PC

1300 19th Street, N W, 5th Floor
Washington, DC 20036

Represents: BNSF Railway Company

Paul R Wisner
445 I¥ Washington
Lombard, IL 60148

Keith O'Brien

Baker & Miller

2401 Pennsylvama Avenue, N W
Surte 300

Washington, DC 20037

Represents: Jowa Northern Railway
Company
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Richard E Weicher

Jake P DeBoever

BNSF Railway Company

2500 Lou Menk Drive

Fort Worth, TX 76131

Represents: BNSF Railway Company

J Michael Hemmer

Union Pacific Railroad Company
1400 Douglas Street

Omaha, NT. 68179

Represents: Union Pacific Railroad
Company

Lawrence E Wzorek

Union Pacific Railroad Company
1400 Douglas Street

Omaha, NE 68179

Represents: Union Pacific Raillroad
Company

Nancy A lHamer
1723 North Second Street
Mankato. MN 56001

Gc(;rgc w Mayo, Jr



