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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35095
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The Alaska Railroad Corporation — Petition For Exemption
To Construct And Operate A Rail Line DEC -5 2008
Extension to Port MacKenzie, Alaska

Part of
Public Record

Pursuant 10 49 U S C § 10502, Alaska Railroad Corporation (“ARRC™) hereby petitions
the Surface Transportation Board (*Board™) for an exemption from the prior approval
requircments of 49 U S C § 10901 for the construction and operation by ARRC of
approximatcly 30 to 45 miles of new rail line connecting the Matanuska-Susitna Borough's Port
MacKenzie (or “Port™) 1n south-central Alaska to a point on the ARRC main linc between
Wasilla and north of Willow, Alaska The proposed Port MacKenzie Rail Extension (or
“Praject”) would provide freight services between the Port and Intenor Alaska and would
support the Port’s continuing development as an intermodal and bulk matenal resources export
and import facihity The Port 1s owned by the Matanuska-Susitna Borough (“*MSB™), and MSB
15 a co-sponsor of the Project

The exemption would be subject to the completion of environmental review by the
Board's Section of Environmental Analysis (“*SEA™)

This Petition 1s supported by the attached Venfied Statement of Patrick K Gamble,

President and Chief Executive Officer of ARRC ED
ceWN
FILE D FEE’BE 2008
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INTRODUCTION
As established below, the goals of thc Rail Transportation Policy will be furthered by
exempting the proposed line from regulation under Section 10901 The transaction 1s clearly
limited 1n scope It involves the straightforward construchion and operation of approximately 30
(0 45 miles of new rail ine Further, regulation 1s not nceded to protect shippers from the abuse
of market power Indeed, as the Board and 1ts predecessor, the Interstatc Commerce
Commussion (*ICC™), have often recognized, the construction of new rail lines provides rail
options to shippers and cnhances competitton  Accordingly, under the standards for cxemption
sct forth 1n Section 10502, this Petition should bhe granted
BACKGROUND

A. Petitioner

ARRC 1s a Class Il regional rail carrier incorporated 1n Alaska and headquartered 1n
Anchorage, Alaska ARRC provides treight and passcnger services over a 470-mile main line to
commumnties from the Gulf of Alaska to the greater Fairbanks arca 1n the interior of the state
ARRC 15 owned by the Statc of Alaska, and onc component of ARRC's mission statement statcs
that 1t should foster the development of the state’s economy  As part of that cffort, ARRC
continuously sccks out and evaluates opportunities to expand and improve transportation
infrastructure and services within the state

B. Description and Purpose of Proposed Line and Planned Operations

The purpose of the Project 1s to establish a rail link between the Port and the ARRC rail
system, providing customers and shippers with rail transportation between the Port and Intenor
Alaska The Port 1s a deepwater facility that lics about 30 miles southwest of Wasilla and §
miles north of Anchorage across Knik Arm  Capable of serving large ships (such as Cape Class

vessels), the deep draft dock offers access to thousands of upland and tideland acres The Port
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operatcs a bulk storage, transport, and processing tacility Presently, the only surface mode of
freight transport available to the Port 1s by truck

ARRC’s proposal to construct and operate the new rail line would satisfy the nced for an
economic transportation alternative for the movement of bulk matenals, intermodal containers
and other freight to and from the Port and support ARRC’s mission of fostering the development
of Alaska’s economy by integrating railroad development with rail belt community development
plans

As reflected on the map attached as Exhibit A to Mr Gamble's Venified Statement. the
proposed rail linc would e¢xtend approximately 30 to 45 miles, depending on the route(s)
approved, from the Port to ARRC’s existing main linc between Wasilla and north of Willow,
Alaska Major elements of the proposed Project would include a 200-foot-wide nght-of-way,
crossings over local roads, streams, trails, and utility corndors, sidings, and ancillary facihties

ARRC will operate the linc exclusively and will assume and bear all common camer
obligations ARRC 1ntends to ofter common carnier and contract scrvice to all shippers located
1n cities and i adjormng arcas that access the new linc ARRC will own the nght-of-way

The expected traffic over the linc will vary, depending on the success ARRC has in
marketing 1ts transportation offerings The anticipated train traffic would be two trains dwily on
average. with one train of 40 to 80 cars per day traveling in each direction  Actual tram sizes
and scrvice patterns will, however, depend on the demand for rail service  The rail traffic will
consist primanly of bulk freight matenials moving to and from the Alaska intenor

D. Environmental Review

Represcntatives of ARRC have consulted with SEA on the environmental review process
By letter dated November 21, 2007, SEA granted ARRC’s request for a waiver of the required

six-month notice to SEA  On February 12, 2008, SEA 1ssucd a notice of intent to prepare an
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EIS., notice of availability of drafi scope of study for the EIS and, a notice of meetings and
opportunity for public comment (73 Fed Reg 8106 (Feb 12.2008)) Public meetings were
held on March 3, 4, §, 6, 10 and 11, 2008, at vanous locations 1n Alaska Extensive field work
was conducted 1n 2007 by ARRC and SEA’s third party contractor to gather environmental data
Additional field work was completed in the summer of 2008

ARRC submutted a report to SEA 1n January 2008 that compared and cvaluated vanious
route alternattves It 1s anticipated that SEA, 1n consultation with the cooperating agencies, will
1ssuc a final scope of study that will identify the alternative to be carried forward in the Draft EIS
for the project

DISCUSSION

A. The Proposed Construction and Operation are Presumptively in the Public Interest

As a result of the hiberalization of the “public convenience and necessity™ standard by the
ICC Termination Act of 1995, the Board has adopted a general presumption that construction
projects will be approved See Class Exemption for the Construction of Connecting Trach Under
49U S C 10901, 1 STB 75, 79 (1996), accord Dakota, Minnesota & Eastern R R Corp
Construction into the Powder River Basin, Fin Dkt No 33407, at 17 (Dcc 10, 1998)

As the Board has stated

Finding that a shipper sustained or 1s likely to sustain injury from
an abusc of market powcr by its present carmer 1s not a prerequisite
for approval of a bulld-out On the contrary, 1n cnacting the ICC
Termination Act of 1995, Pub I. No 104-88, 109 Sta1 803,
Congress intended o facilitate rail construction by changing the
statutory standard from requinng approval 1f the agency finds that
a project 1s consistent with the public convemence and necessity
(PC&N) 10 requiring approval unless the agency finds the project
1s mconsistent with the PC&N  Under this new standard, proposed
rail construction projects are to be given the benefit of the doubt



The Burlington Northern and Santa Fe Railway Co — Construction and Operation Exemption
— Seadnrift and Kamey, TX, Fin Dkt No 34003, at 4 (Junc 19, 2001) {(citation omitted)

B. The Proposed Construction and Operation Meet the § 10502 Exemption Criteria for
Line Construction and Operation Under § 10901

Construction and operation of a new rail hine require pnior Board approval pursuant to 49
USC §10901 Under49 U S C § 10502(a), however, the Board must cxcmpt such
construction from the prior approval requirecments of Section 10901 1f 1t finds that (1) continued
rcgulation 1s not necessary to carry out the Rail Transportation Policy of 49 U S C § 10101, and
{2) cither (a) the transaction or service 1s of liinited scope, or (b) regulation 1s not necessary to
protcct shippers from the abuse of market power

The legislative history of the exemption provisions, as well as 1CC, Board and court
decisions, demonstrate that the Board should apply the exemption provision broadly, and that the
proposcd line 1s the type of transaction for which the exemption provision was designed  See,

e g. American Trucking Ass’ns v 1CC, 656 F 2d 1115, 1119 (5th Cir 1981) (the [CC 1s charged
with the responsibility of actively pursuing cxemptions for transportation and scrvice that
comply with the section’s standards), HR Rep No 96-1430, at 105 (1980) (the ICC 1s charged
with removing “as many as possible of the Commussion’s resinctions . . .")

As cxplained 1n detail below, the proposed rail hine construction and operation comply
with the Section 10502 exemption critena and accordingly should be exempted from the
requircments of obtaiming Board approval under Section 10901

L An Exemption Will Promote the Rail Transportation Policy

Regulation of the construction and opcration of this approximately 30 to 45 mule rail line
15 not nccessary to carry out the Rail Transportation Policy expressed 1n Section 10101 Rather,

granting an exemption (as opposed to subjccting the proposcd project to burdensome regulation)



will promote significant provisions of the Rail Transportation Policy and will not run counter to
any of the Rail Transportation Policy’s goals

First, the granting an exemption for the construction of the proposed rail line 1s consistent
with the mandatc of Scctions 10101(1). 10101(4), and 10101(5) that the Board cnsure the
development and continuation of a sound rail transportation system with cffective competition
and coordination between rail carriers that will allow competition and the demand for scrvice to
cstablish rcasonable rates and service terms  Specifically, the proposed line will provide the arca
with a freight transportation option and will enhance intermodal competition  Second, consistent
with Sections 10101(2) and 10101(7). an exemption will mimimize the need for federal
regulatory control over the rail transportation system and reduce regulatory barmiers to entry
Specifically, an exemption herc will promote these policies by mimmizing the time and
admimstrative expense assoctated with the construction and commencement of operations
Regulatory barriers to new capacity and infrastructure improvements 1n particular should be
mimmized where possible 1n order to promote and maintain stable economic growth 1n this
sector of the economy

The Board and 1ts predecessor the ICC have repeatedly found that rail construction and
operation projects promote the Rail Transportatuon Policy by providing ral service options,
allowing for competition, and encouraging the provision of more eflicient transportation service
See, ¢ g , ltasca County Regional Rail Authority — Peution for Exemption — Construction of a
Rail Line in hasca County, MN, Fin Dkt No 34992, at 3 (Scpt 8, 2008), Southwest Gulf R R
Co - Construction and Operation Exemption — Medina County, TX, Fin Dkt No 34284, at 2
(May 19, 2003), The Burlington Northern and Santu F¢ Ratlway Co — Construction and

Operation Exemption — Seadrift and Kamey, TX, supra, a\ 4, Entergy Arkansas and Entergy Rail



— Construction and Operanon Exemption — White Bluff to Pine Bluff. AR, Fin Dkt No 33782
(May 4, 2000), Missour: Pacific R R Co — Construction and Operation Exemption — Harris and
Chambers Counties, TX, Fin Dkt No 32571, at 4 (June 30, 1995), Gateway Western Rv Co —
Construction Exemption — St Clair County, IL, Gateway Western Rv Co — Petition Under 49
USC 10901(d), Fin Dkt Nos 32158 and 32158 (Sub-No 1), at 10 (May 11, 1993) (noting
that the Board has “made findings 1n a senies of construction |exemption | cases that the rail
transportation policy favors the construction of new rail lines™), accord Burlington Northern R R
Co — Construction and Operation Exemption — Macon and Randolph Counties, MO, 91C C 2d
1161, 1166-1169 (1993), aff d sub nom Missour: Miming, Inc v ICC, 33 F 3d 980 (8th Cir
1994)

Additionally, in today’s competitive environment, the market adequately determines the
valuc of a potential rail construction project As a result, there 1s no need for regulatory
soversight to determine 1f the proposed project 15 economically sound and meets a transportation
need See flhinows Central R R Co — Construction and Operation Exemption — In East Baton
Rouge Parish, LA, I'in Dkt No 33877 (May 25, 2001), Missour: Pacific R R Co — Construction
and Operation Exemption — Harris and Chambers Counties, TX, supra, at 4

The proposcd line construction 1s a straightforward transportation project It involves
approximately 30 to 45 miles of new track Construction and operation of the line raise no
concerns which might justify Board scrutiny under Scction 10901 As with most construction
and operation projccts. an exemption from regulatory review (excepting environmental review
and regulation) will advance a number of goals of the Rail Transportation Policy, including
minimizing the need for federal regulatory control. cnsuning the development and continuation of

a sound rail transportation system, allowing competition and demand for service to establish



transportation rates and scrvice terms, and encouraging the efficient management of railroads
None of the goals of the Rail Transportation Pohcy will be hindered by the granting of this
Petition

In conclusion, formal and potentially protracted Board approval pursuant to Section
10901 1s not necessary to carry out the goals of thc Rail Transportation Policy In fact, to require
such approval by means other than exemption, with 1ts attendant cxpense and nisk of delay, will
undermine the aims of the Rail Transportation Policy

2, The Transaction is Limited in Scope and Regulation is Not Needed to Protect
Shippers from the Abuse of Market Power

The second test for cxemption 1s stated in the alternative — either the transaction must
be of limited scope or the Board must find that regulation of the transaction 1s not nceded to
protcct shippers from the abuse of market power  Although required to satisfy just one of these
alternatives, the proposcd ncw hne satisfies both

First, the proposed construction 1s limited 1n scope  The entire amount of rail line to be
constructed and operated 1s approximately 30 10 45 miles 1n total length  The line will be located
entircly within the Statc of Alaska and will provide a direct connection between two points
There will be no regional or national impacts

Second, the proposed linc 1s designed 1n principal part to enhance rail service ta shippers,
and thercfore regulation of the construction and operation is not needed 1o protect shippers from
the abuse of market power The proposed line. when completed, will provide freight shippers
located along the line wath rail service for the first time and with increased intermodal
competition with commercial freight by truck See, ¢ g, ltasca County Regional Rail Authority -
Pention for Lxemption — Construction of a Rail Line in Itasca County, MN, supra at 3 (“the

proposed rail line will provide the arca with additional transportation options and enhanced



competition”), Ameren EEnergy Generating Company — Construction and Operation Exemption -
In Coffeen and Walshwille, IL, Fin Dkt No 34435, at 4 (“the proposed rail line will provide the
area with additional transportation options and enhanced competition™), Entergy Arkansas and
Entergy Rail — Construction and Operation Exemption — White Bluff to Pine Bluff, AR, supra, at
7 (“the proposed transaction will provide  an additional rail transportation option and thus will
enable [the shipper] to reahze the benefits of increased railroad competition™), Southern Electric
R R Co - Construction and Operation Exemption — West Jefferson, AL, supra, Southern Gulf
Ry Co — Construction and Operation Exemption — In Calcasicu Purish, 1.4, Fin Dkt No
32321, at 4 (Sept 9, 1993) (construction and operation of a new rail line to serve a utulity coal
shipper held not to subject shippers to carrier market power abuses)

In this regard, ARRC’s petition 1s similar to a petition filed by Southwest Gulf Railroad
Company There, the Board exempted SGR's construction and operation of a new line to enable
a proposed quarry to receive rail service  In so doing. the Board stated

Regulation of the transaction 1s not necessary to protect shippers
from the abuse of market power Rather, the proposed transaction
will enhance competition by providing Vulcan with a rail
transportation option to go along with existing motor carricr
options Given our finding regarding the probable cffect of the

transaction on market power, we need not determine whether the
transaction is limited 1n scope

Southwest Gulf R R Co — Construction and Operation Exemption — Medina County, 1X, supra,
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CONCLUSION

For the foregoing rcasons, ARRC respectfully requests that the Board grant this Petition
for Exempuon to authonze ARRC to construct and operate the approximately 30 1o 45 miles of
rail line without the necd of a full application pursuantto 49 L S C § 10901

Respectfully submitted.

fon.. 4 QL0

Adnan L. Stcel, Jr
Kathryn Kusske Floyd
Mayer Brown LLP
1909 K Strect, NW
Washington, DC 20006
(202) 263-3237

Attorneys for Alaska Railroad Corporation

December 5, 2008
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Verified Statement
of
Patrick K Gamble

1 My name 1s Patrick K Gamblc [ am President and Chief Executive Officer of
Alaska Railroad Corporation ("ARRC”) My officc address 15 327 W Ship Creck Ave.,
Anchorage, AK 99501

2, In my position as President and CEQ, | am responsible for the overall operation of
ARRC as well as for planming the future rail needs of the State of Alaska.

3 I retired as a four star General from the Umted States Air Force after a carcer as a
fighter pilot, including a combat tour during Vietnam as a Forward Air Controller (“FAC”). 1
have had 17 years of executive level leadership in business and government service including
duty as the director of NATO opcrations and logistics, and director of Umted States Air Force air
and space operations [ served as the top Air Force commander in the Pacific region and was
responsible for operations, maintenance, plannming, and budgcting of fourteen military
installations with almost 50,000 employces and 400 aircraft. [joined ARRC 1n 2001, and I have
made safety, employee quality of life, and business excellencc my chief prionitics. 1 graduated
from Tcxas A&M University in mathematics and eamed my MBA from Auburn University

4 The purpose of this Venfied Statement 1s to support the Petition for Exemption
filed by ARRC for the construction and operation by ARRC of approximatcly 30 to 45 miles of
new rail line conn;:ctlng the Matanuska-Susitna Borough's (“MSB”) Port MacKenzie 1n south-
central Alaska to a point on the ARRC main linc between Wasilla and north of Willow, Alaska.
Specifically, I will address the purpose and nced for the new linc, and I will descnibe the routing,
placcment and opcration of the line. A map showing the proposed new line 1s attached hereto as

Exhibit A. (The map, which shows the altcrnatives under consideration, 1s taken from the



January 2008 Preliminary Environmental and Alternatives Report that was submitted to the
Section of Environmental Analysis of the Surface Transportation Board.)

5 ARRC 15 a Class II regional rail carrer 1;1corporatcd in Alaska and headquartered
in Anchorage, Alaska. ARRC provides freight and passenger services over a 470-mile main line
to commumtics from the Gulf of Alaska to the greatel: Fairbanks area 1n the interior of the state
ARRC 1s owned by the State of Alaska, and one component of ARRC’s mission statcment says 1t
should foster the development of the state’s economy As part of that effort, ARRC continuously
seeks out and cvaluates opportunitics to cxpand and improve transportation infrastructure and
services within the state.

6. ARRC proposes to construct and operate approximately 30 to 45 mules of new rail
line connecting the Matanuska-Susitna Borough’s Port MacKcnzic (or “Port™) 1n south-central
Alaska to a point on the ARRC main line between Wasilla and north of Willow, Alaska. The
Port 1s a decpwater facility that hes about 30 miles southwest of Wasilla and 5 miles north of
Anchorage across Knik Arm  Capable of: serving large ships (such as Cape Class vessels), the
deep draft dock offers access to thousands of upland and tidcland acres. The Port operates a bulk
storage, transport, and processing facility. Presently, the only surface mode of freight transport
available to the Port 1s by truck

7. The Project would allow ARRC to provide freight services between the Port and
Interior Alaska It also would support the Port’s continuing development as an intermodal and
bulk matenal resources export and import facility The Port that would be served by the new rail
lne 1s owned by MSB. MSB supports the Project.

8 As reflected on the map attached as Exhubit A, the proposcd rail lme would

extend approximately 30 to 45 miles, depending on the route(s) approved, from the Port to



ARRC’s existing mam linc between Wasilla and north of Willow Major elements of the
proposed Project would include a 200-foot-wide right-of-way; crossings over local roads,
streams, trails, and utility corndors, sidings; and ancillary facihities.

9 ARRC wll operate the line exclusively and will assume and bear all common
carrier obligations ARRC intends to offer common carrier and contract service to all shippers
located 1n cities and 1n adjoining areas that access the new line. ARRC will own the nght-of-
way

10.  The expected traffic over the lines will vary, depending on the success ARRC has
in marketing 1ts transportation offenngs The anticipated train lrafﬁc' would be two tramls daily
on average, with one train of 40 to 80 cars per day traveling in cach direction. Actual train sizes

and scrvice patterns will, however, depend on the demand for rail servicc The rail traffic will

consist pnmarily of bulk matenals moving to and from the Alaska internior



- YERIFICATION

I, [aTRec i évcrlfy under penalty of perjury under the laws of the United
States that the foregoing 1s true and correct Further, I certify that I am qualified and authonzed
to file this Venified Statement.

Executed on 24 /léa 2003 a‘%

Patnick K Gamblec




Fgure 3.2
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CERTIFICATE OF SERVICE

I do hereby certify that copics of Alaska Railroad Corporation’s Petition For An
Exemption To Construct And Operatc A Rail Line Extension to Port MacKenzic, Alaska arc
being served on the following by First-Class Mail, postage prepard

Sarah Palin, Governor
State of Alaska

P O Box 110001
Juncau, AK 99811-0001

Leo von Scheben, PE, LS, MBA
Office of the Commissioner
Transportation & Public Facilities
State of Alaska

3132 Channel Drive

PO Box 112500

Juneau, AK 99811-2500
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