24415V

UNITED STATES OF AMERICA

BEFORE THE SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35106

UNITED STATES DEPARTMENT OF ENERGY - RAIL
CONSTRUCTION AND OPERATION - CALIENTE RAIL LINE
IN LINCOLN, NYE, AND ESMERALDA COUNTIES, NEVADA,

STATEMENT
OF
ROBERT J. HALSTEAD
TRANSPORTATION ADVISOR STATE FOR THE
STATE OF NEVADA NEVADA AGENCY FOR NUCLEAR PROJECTS
IN OPPOSITION TO THE APPLICATION FILED MARCH 17, 2008 BY THE
UNITED STATES DEPARTMENT OF ENERGY UNDER 49 U.S.C. 10901

PUBLIC HEARING
LAS VEGAS, NEVADA
DECEMBER 4, 2008

The Nevada Agency for Nuclear Projects appreciates the opportunity to agan
inform the Surface Transportation Board (STB) of Ncvada's opposition to the
Apphcation filed March 17, 2008 by thc U S Dcpartment of Encrgy (DOE) sccking
authonty to construct and opcratc a 300 plus mile rail line 1n the state of Nevada,
commonly referred to as the Calientc Rail Line We request that our full wnitten
comments be accepted for the record of this proceeding

Nevada’s Position

As previously stated, Nevada belicves that DOE's Application fails to provide
sufficient dctailed information regarding key clements of the proposed transaction to
allow stakeholders and the Board to fairly and cntically cvaluatc the actual railroad
construction and operation plans for a certificate of public convenienee and necessity
(CPCN) under 49 USC 10901 or undertake a “*hard look™ environmental impact analysis
under the National Environmental Protection Act, (NEPA), 42 USC 4332 and rclated
acts, and thus, urges that DOE's application should be reyected as presently filed, or
otherwise require that 1t be appropnately supplemented To procced without
supplementation would result in a prematurc decision based on speculation

In response to comments critical of the fact that DOE “did not include the
appropriate level of detail regarding the design, construction and operation of the
railroad, and conscquently impacts analysis were madequate”, DOE's record of decision



(ROD), filed October 6, 2008. cxpressly acknowledges and excuses the inadequacy,
stating the Rail Ahgnment EIS 1s based on a “concepiual design™ made necessary by
NEPA analysis required “carly 1n the process of developing a proposed Federal project ™
ROD, p 31 DOE stated “the conceptual design will advance through prelimmary to
final decision during which ime many of the details requested will become available™
and that there will be “additional refinements before construction ™ 1d

After scveral decades of planming 1t 1s difTicult to concerve of a competent agency failing
to consider all the ramifications and requircments of 1ts mission to transport spent nuclcar
fucl and hugh level nuclear waste from origins nationwide to a gcologic repository at
Yucca Mountain, NV, a unique and first-of-its-kind 1n the world facility The lack of
sufficient detail in DOE’s Application and supporting NEPA documcntation evidences
that failurc 1n planning

Public Convenience and Necessity (PCN)

DOE, as a non-carricr applicant, has not demonstrated that it 1s a proper party for
a CPCN As an agency, DOE 1s not organized for, or capable of, undertaking the
implementation, maintenance, supervision or monitoring of the construction and
opcration of the proposed railroad 1n Nevada, the sole purposc of which 1s to facilitate
transport of DOE-owned spent nuclear fuel (SNF) and high-level radioactive waste
(HL W) from 76 sites 1n 34 states to the proposed geologic repository at Yucca Mountain,
Nevada Ths 1s especially true since DOE has provided no agrecments with contractors
or otherwisc detailed the actual, necessary transportation arrangements that it proposcs to
implement if granted a CPCN

Virtually the entire nation will be affected by the DOE proposal to construct and
opcratc a new rail line in Nevada to transport 70,000 metric tons of spent nuclear fuel and
high level radioactive waste, the present legal capacity of the Yucca Mountain repository
that DOE now actively proposcs to incrcasc more than two-fold The Global Nuclear
Encrgy Partnership (GNEP) mitiative contemplates expanded nuclear cnergy programs
with increased rehance on Yucca Mountain as repository for radioactive waste from
domestic and forcign sourccs

DOE's proposal now calls for some 9500 rail shpments and 2700 truck shipments
for a sustained penod DOE’s proposed additional supments dramatically increasc the
number of shipments of spent nuclear fuel and high level radioacuive waste Recent
Congressional testimonies by the National Rescarch Council of the National Academics
rcported 540 shipments i 1964-2004 and the Association of American Railroads
reported 317 shipments 1n 2003-2007 with only 14 1n 2007 Lcgitimate concerns over
public safcty and sccurity risks cannot be diminished by measunng the level of DOE’s
proposcd transportation of SNF and HLW against the totality of general freight traffic as
DOE attempts to do

If the DOE proposal proceeds, onc or more shipping casks of SNF or HLW would
be moving on & train somewhere in America virtually cvery day for five decades or
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longer The representative rail routes identified by DOE n its environmental impact
statcment (EIS) would traverse 44 statcs and the District of Columbia, and 33 Indian
nations Nevada's analysis shows that sclection of the Caliente rail option would affect
about 22,000 milcs of track in 836 countics with a total cstimated 2005 Census
population of about 138 million The shipments would travel through 193 central citics
with a total estimated population of about 39 million Sce attached maps of countics and
citics potentially affected by DOE rail shipment routes to Yucca Mountain via Caliente

The serious radioactive charactenstics of these shipments posc a unique
combination of impacts and rnisks to employces and the public from routinc operations,
transportation accidents, and acts of tecrronsm and sabotage Every rail cask would
contain onc hundred times the dangerous radioactive cesium and strontium released by
the Hiroshima bomb Spent fuel from civilian nuclear power plants, which would
comprise 90 percent of the shipments, 1s so radioactive that even after 10 years of
cooling. unshielded exposure could dehiver a Iethal dose of radiation 1n 1-2 minutes The
radiation from spent fucl shipping casks 1n routine transit can endanger workers and the
public A severe accident involving relcase of radioactive matcnals could cost $10 bilhon
to cleanup, and clcanup afler a successful terronist attack could cost many tens of billions
of dollars

To makc matters worse, DOE opposcs mandatory shipment of older spent fucl
first, which could reducc radiological hazards by 65-85 percent To support a camistered
repository system for transportation, aging and disposal (TAD), DOE proposcs to cmploy
a TAD canuster for which there 1s presently no actual design, no testing plan, and no
approval for usc Significantly, DOE opposes mandatory full-scale testing of shipping
casks DOE also opposes mandatory usc of dedicated trains for rail shipments DOE fails
to provide details of required intermodal handling. storage, and rail mterchanges n
transit The Board must weigh the DOE claims of public convenience and necessity
against this lack of information and its nisks and cffects

Since Scpiember 11, 2001, agencies charged with the safety and secunity of
transporiation have been engaged in ongoing sencs of regulatory efforts to cnsurc the
safc and secure transport of hazardous matenals (HM) such as DOE proposcs 1o ship
The Department of Homeland Secunity (DHS) and the Department of Transportation
have cntered into cooperative memoranda of understanding (MOUs) for developing
requircments for shippers and carriers of HM Congress adopted the 9/11 Commission
Act, which the President signed August 3, 2007, to further ensurc the safety and security
of HM transportation DHS’s Transportation Sccurity Administration {TSA) and DOT’s
Federal Railroad Admimstration (FRA) and Pipeline and Hazardous Materials Safety
Admnistration (PHMSA) have cooperatively issued notices of proposed rulemakings
(NPRMs) beginning in December 2006 expressly designed to develop HM rcgulations
(HMRs) specifically focused on transportation of DOE matcnal at issue in this case, and
continuc to do so with Final Rules this month

Despite Nevada's urging, DOE has continually refused to engage these agencics
as “cooperating agencies™ 1n the development of safety and secunity plans for inclusion in



the Application and the supporting NEPA documentation  This Board has likewise
refused Nevada’s request to include these agencics, notwithstanding the fact that agency
NPRMs, the 9/11 Act and Intcrim Final Rules (1FRs) were all 1ssucd pnior 1o DOE's
Application and final NEPA documentation supporting the Application, and with ample
rcason to anticipate further additional rules impacting DOE’s nationwide transportation
of HM to Yucca Mountain

The failure to include agencies having expertisc and responsibility for safety and
sccurity of the rail transportation proposcd 1n this case represents a cnitical flaw 1n these
proccedings, but one that can be casily remedied without causing undue delay or burden
to DOE or the stakcholdcrs

Environmental Impact Analyses (NEPA)

Should the Board proceed to consider the DOE Application, 1t cannot adopt the
DOE’s NLPA impact analyses and documentation, the Rail Cornidor SEIS and especially
the Rail Alignment EIS The Board has an independent responsibility for determining
compliance of the DOE Application with the requirements of the National Environmental
Policy Act (NEPA) To that end, the Board has not as yet provided stakcholders the
opportunity to comment on DOE’s final NEPA documentation under 49 CFR Part 1105
DQE’s environmental analyses fail to mect the requirements of NEPA

DOE has repeatedly failed to justify sclecuion of Cahente as its preferred corndor
In 2004, the DOE Record of Decision admitted that the *impacts identified in the Final
EIS do not provide a clear basis for disciminating among alternative rail cormidors ™ 69
Fcd Reg at 18,563 DOE did not consider “the differences among the comdor
altcrnatrves to be sufficient to make any of them clearly environmentally preferable ™ In
2008, the DOE EIS admitted that “the Mina Implementing Alternative would be
cnvironmentally preferable when compared with the Caliente Implementing
Altcrnative " and would have “fewer privatc-land conflicts, less surface disturbance,
smaller wetlands impacts, and smaller air quality impacts than the Caliente Implementing
Altecnative " RA EIS at 2-116 Yet DOE gocs on to acknowledge that it could not use the
Mina corndor in any cvent “due to the objection of the Walker River Panute Tribe ™
The basts for DOE’s selection of the Caliente corridor 1s an illegal comparison with an
unacceptable and non-viable alternative and, as such, violates the requirements of NEPA

The DOE cvaluation of preferred alignments within the Cahiente corndor also
fails to comply with NEPA In the Rail Alignment EIS, DOE failed to provide the
dctailed rail alignment design maps and plan vicws, including vertical profiles and top of
rail clevations at specific locations, necessary for the asscssment of 1mpacts required
under NEPA In the Rail Alignment EIS, DOE applicd an inappropniate, generic
mcthodology to estimate adverse impacts on active grazing allotments and 1llcgally
deferred the appropriate asscssment of impacts on ranching to future actions I[n the Rail
Algnment EIS, DOE failed to apply avoidance as the appropnate method of addressing
land use conflicts with ra1l construction and associated quarries that cannot be mitigated



DOE’s sysicmatic fallure to comply with NEPA 1s well 1llustrated by 1ts treatment
of the *City” sculpture installation along the proposed Calicnte alignment in Garden
Valley DOE first failed to discover the cxistence of “City,” the world’s largest outdoor
sculpturc installation and a cultural resource of international sigmficance, until after
publication of the Yucca Mountain Draft EIS 1n 1999, although DOE had becen studying
the corndor since 1990 After discovering “City™ in the path of its rail alignment, DOE
attempted to diminish the impacts of rail construction by applying an inappropnatec visual
analysis DOE 1gnored noise impacts at key obscrvation points by asserting that NEPA
only “requires noise analysis where people sleep ™ (CRD3-222) DOE further attempted to
discount 1ts significance by arguing City was a “work i progress™ and could not be
cvaluated as a cultural resource because 1t was less than 50 years old Finally, DOE failed
to sclect a feasible but more expensive alternative route that would have avoided Garden
Valicy

DOE'’s failure to comply with NEPA s further illustrated by its inconsistent
application of a key measure of radiological impacts to Las Vegas and Clark County In
its Rail Ahgnment EIS, DOE dcfincs the regions of influence (ROIs) for radiological
impacts of incident-free transportation (0 8 kilometers or 0 5 mile on either side of the
transportation route centertine) and for the radiological impacts of transportation
accidents and sabotage (80 kilometers or 50 milcs on cither side of the transportation
route centerline) According to the DOE shipment estimatcs, about 8 percent of the rail
casks shipped to Caliente would travel through downtown Las Vegas Analyses prepared
for the Statc of Nevada show that under certamn circumstances 40-80 percent of the rail
shipments to Caliente could traverse Las Vegas DOE failed to provide population and
dosc mformation for thc ROIs along rail routes in the Las Vegas metropolitan arca

Analyscs prepared for the Statc of Nevada, based on 2005 Burcau of Census
cstimates, concluded that about 95,000 residents currently hve within onc-half mile of the
Umon Pacific rail route in Las Vegas Thcere are also 34 hotels with 49,000 hotel rooms
located within onc-hall mile of the rail routc 1n Las Vegas The Statc of Ncvada estimates
that more than 1 8 million residents live within the 50 mile region of mfluence for

accidents and sabotage 1n southern Nevada and adjacent arcas of Arizona, Californta and
Utah

Cntical to the failure to demonstrate public convemence and nccessity, and the
failure to comply with NEPA, Nevada belicves the Board should reject the DOE
Application because 1t fails 1o adequately address the security nisks of terrorism and
sabotage aganst DOE rail shipments to Yucca Mountain and the communitics and
populations along the affected rail routes nationwide The urgency of addressing nisks of
terronsm and sabotagge 1s underscored by the U S Departments of Homeland Sccunty
and Transporiation recent adoption of Final Rules regarding Rail Transportation Sccunty
73 Fed Reg at 72,129-72,194

Concerning DOE's railroad operations in Nevada, there 1s scnious question
whether and how DOE can comply with the Final Rules as they relate to risk analysis for
safety and sccurity, route options in Nevada, storage and dclays in transit, inspections and



interchange agreements, rail secunity coordination/RCS, and chan of custody
requirements, nonc of which elements arc detailed in DOE's Application filings with the
Board

On a national basis, DOE as a shipper will have to arrange shipments that reflect
consideration of thosc same Final Rulcs with any railroad carriers, none of whom arc
identified with dctailed arrangements in DOF's filings  So far only CSX and NS have
raised the issuc of the nature of rail scrvice nationwide, 1 ¢, dedicated train service (DTS)
or genceral freight service (GFS) DTS responds favorably to scveral FR issues, GFS
does not and raiscs scrious concerns on critical questions for routing options. handling,
storage and delays 1n transit, inspections. interchange agreements, rail secunity
coordination/RSCs, and chain of custody/control requirements

In considering DOE's Application, the Board must address the following 1ssucs
regarding the new Fnal Rules for Rail Transportation Sccurity

(1) Department of Homeland Secunity's Transportation Sccunty Administration
(TSA) and Department of Transportation's Federal Railroad Administration
(FRA) and Pipeline and Hazardous Matcrials Safcty Adminustration
(PMHSA), which have not been accorded "cooperating agency™ status, acting
within their pnmary responsibilities for transportation safety and sccurity,
have determined that transportation of matenals that DOE proposes presents
the greatest rail transportation safety and secunty nsks and the most attractive
targets 1n a target rich environment of an exposed rail infrastructure in densely
populated arcas as wcapons of opportumty or mass destruction, and the Final
Rulcs represent their continuing, collective efforts to cnsure safe and scecure
transport of DOE's materals,

(2) DOE's Application does not provide the details necessary for evaluation of a
10901 application with rcgard to the Final Rules, critical of which are the
abscnce of coordinated sccurity plans of carmers DOE intends to utilize and
the failure to describe first-responder communication plans with fusion
centers in Ncevada and other affected states,

(3) The Board 1s the only Federal agency cxpressly responsible for national rail
transportation policy, and 1t 1s not appropriate for the Board to limit its
consideration of DOE's application to Nevada activity since the proposed
transaction 15 an integral part of an overall, imtegrated national transportation
scheme for the transport of SNI' & HLW, and

(4) It would be inapproprnate to approve DOE's application and expect to hold
DOE accountable to implement railroad construction and operations, and any
appropnatc conditions or mitigation based on DOE's non-informative
application and subsequent filings under regulations that require full detailed
disclosure and transparency



Finally, 1t 1s important to recognizc that the sabotage and terrorism cvents
occurring today may not be the same potcntially carried out over the next 50 years of
DOE's transportation plan which risks we must consider today and anticipate for the
futurc DOE’s application 1s wocfully inadequate regarding consideranion of sabotage
and terronsm nisks

Conclusion

DOL has made no reasonable effort to provide a sufficiently detamled Section
10901 apphication that complics with the information requirements of 49 CFR Parts 1105
and 1150 Nevada contends that DOE’s Application and supporting NEPA
documentation do not presently provide an adequate basis for the Board to grant the
Apphcation, and 1t should be demied without prejudice
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