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CN-51

PUBLIC VERSION - REDACTED

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35087

CANADIAN NATIONAL RAILWAY COMPANY
AND GRAND TRUNK CORPORATION
- CONTROL -
EJ&E WEST COMPANY

APPLICANTS’ REPLY TO PETITION OF UNION PACIFIC RAILROAD COMPANY
TO ENJOIN AND REMEDY PREMATURE EXERCISE OF CONTROL BY CANADIAN
NATIONAL RAILWAY COMPANY

INTRODUCTION AND SUMMARY

Canadian National Railway Company ("CNR™) and Grand T'runk Corporation (“GTC™)
(together. “CN™ or ~Applicants™)' hereby reply to the Petition of Union Pacific Railroad
Company ("UP™) to Enjoin and Remedy Premature Exercise of Control by Canadian National
Railway Company (the “Petition™). filed on December 8, 2008.

The Pectition is an audacious attempt by UP to use nothing more than the label “unlawful
control™ to persuade the Board to permit UP to circumvent the need to pursue judicial or arbitral
relief for its contract claims and to grant UP what it has been unable to obtain through voluntary

negotiation. In making that attempt. UP calls on the Board. which has no authority to answer

! Applicants incorporate by reference the short forms and abbreviations set forth in the
Table of Abbreviations at CN-2 at 8-11.



that call. to adopt UP’s interpretation of a document (the 2003 List™?) that UP claims is a
binding trackage rights agreement with EJ&E authorizing UP to run an unlimited number of
trains over the track segments at issue. UP then contradicts itsclf by arguing that it really does
not have an enforceable agreement because CN exercised its legal right to not consent to a
proposcd 2008 agreement (of which there are at least two conflicting versions) between EJ&E
and UP that would create such an agreement. CN refused its consent pursuant to a provision of
the EJ&EW Stock Purchase Agreement ("SPA™) between EJ&E and GTC that was filed over
one year ago as Exhibit 2 of the Application in this proceeding (CN-2 at 249-308). That type of
provision is typically included in such transaction documents to insure that the value of the
transaction to the purchaser is not impaired before closing by post-agreement changes that could
materially affect the value of the property to be acquired. Yet UP argues that CN's exercise of
its rights under the SPA (which EJ&E agreed to in an arm’s length negotiation with CN)
constitutes “unlawful control” over LJ&E that the Board should remedy by prohibiting CN from
exercising control over EJ&E's commercial and operating decisions’ until UP and EJ&E (which
no longer would have a stake in impairment of the value of EJ&EW) agree to terms thus far not
agreed upon regarding the new trackage rights described in the 2003 List.

I'he Board should summarily deny UP’s Petition. There is no need. and no legal basis,
for the Board to involve itself in what amounts to a contract dispute over the interpretation and

legal effect of the 2003 List. If UP is correct in its reading of the 2003 List, it can seek to

" The 2003 List is referred to in UP"s Petition as the “2003 Agreement.” a description
which begs the question of whether the document in fact constituted a binding agreement. and
which appears not to have been used by UP or EJ&E in correspondence or related documents
before the filing of the Petition.

3 UP may have meant EJ&EW 's decisions, as CN has no intention of directing the
commercial and operating decisions of EJ&E. which would remain a subsidiary of United States
Steel Corporation after consummation of the proposed Transaction at issue in this proceeding.
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enforce any rights it has under that document in a forum that is authorized and well-qualified to
interpret legal agreements. to enforce the parties’ rights under them, and to respond to any
defenses or counterclaims that EJ&E. CN. or EJ&EW might have against UP. Morcover. Board
precedent (and the regular practice of railroads. including UP. entering into control transactions)
make it clear that ncither the SPA provision at issue nor CN's exercise of its rights under that
provision constitutes unlawful control. so there is no basis on which UP can bootstrap its garden-
variety contract dispute into an issue of “unlawful control.™

Nor is there any other reason for the Board to hold up a final decision on the merits of
CN’s Application. or to delay CN from exercising full control over EJ&EW as proposed in the
Application. If, after an appropriate inquiry, a proper forum were to determine that the 2003 List
constitutes a trackage rights agreement, then CN would be bound under the SPA to assume that
agreement. UP’s current rights, to the extent they exist, are tully protected. and UP should not
be provided a windfall in the form of an unlawful Board-imposed mandate to improve on UP’s

pre-SPA position at CN’s expense.,

BACKGROUND

On September 25. 2007. GTC (a wholly owned subsidiary of CNR) and EJ&L: exccuted
the SPA. That agreement provided for (1) the spinoff of EJ&E’s principal rail assets into
EJ&EW (a noncarrier subsidiary of EJ&E that would become a rail carrier upon the spinoft), and
(2) the acquisition by GTC from EJ&E of all the outstanding stock of EJ&LCW (thus giving
Applicants control of EI&FEW for purposes of 49 U.S.C. § 11323).

In the SPA. EJ&E agreed that it would “conduct its operations according to its ordinary
and usual course of business™ during the pendency of this proceeding, and that (with certain

exceptions not applicable here) it would not engage in any of several listed actions outside the
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ordinary course of business. including entering any trackage. haulage. or run-through power
agrecement with another railroad without CN’s consent. SPA §§ 3.20(ii)(p). 5.1. CN-2 at 273.
276.

EJ&E also warranted (i) that it was not a party to or bound by any trackage, haulage. or
run-through power agreement with another railroad. except as set forth in Schedule 3.10(a) of the
Disclosure Letter provided to GTC upen execution of the SPA, (ii) that it had provided CN with
true and correct copies of all such agreements, and (iii) that it had not. since the time of the
unaudited balance sheets provided to GTC. entered into any trackage. haulage, or run-through
power agreements with another railroad. except as set forth in Schedule 3.20 of the Disclosure
Letter or as contemplated by the SPA. SPA §§ 3.10(a)xviii), (). 3.20(p). CN-2 at 267, 273.

Neither Schedule 3.10(a) nor Schedule 3.20 of the Disclosure Letter included the
document, attached as Exhibit A to UP’s Petition. that UP now alleges constituted a “2003
Agreement™ granting trackage rights. Nor did EJ&L: ever produce that document to CN during
the due diligence process leading up to the SPA. Verified Statement of Paul E. Ladue, Region
Director Contracts & Administration (Southern Region). for Canadian National Railway
Company at 2 (“Ladue V.S.7) (attached hereto).

By contrast. in the course of negotiations leading to the SPA. EJ&E had provided CN
with copies of the January 23, 1997. agreement granting trachage rights to UP over the L&
line between Chicago Heights and Griffith. the December 7, 1998, agreement granting trackage
rights over the EJ&E line between Joliet and Waukcegan. and correspondence between UP and

EJ&E concerning its haulage arrangements with UP.* (These two trackage rights agreements are

* It was this information. and other information provided by EJ&E regarding the volumes
of trackage rights and haulage traftic on the EJ&E line that CN relied on in its reports to SEA
regarding haulage and trackage rights operations on LJ&E.
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referred to herein, as they are in the Petition (at 3) as the “1997 Agreement™ and the 1998
Agreement.” respectively.)

UP now maintains that the 2003 List constituted a grant by EJ&L of “trackage rights over
portions of EJ&E trackage from Joliet. Hlinois. to Kirk yard in Pine Junction, Indiana. that were
not covered by prior trackage rights agreements between UP and EJ&E.™ Petition at 3." That
document, however. does not on its face purport to be a grant of trackage rights. Instead. it
appears to be a non-binding letter of intent regarding a series of matters for possible
implementation if. when, and to the extent the parties later agreed. Some of the items on the
2003 List related to previously granted trackage rights. Ladue V.S. at 3. The new trackage
rights referenced on the 2003 List would require further negotiation and subsequent. formal

agreements to implement and tlesh out important elements.” §

} ltalso does not bear the indicia by which parties to a contract

Contrary to the suggestion of UP"s Senior Director-Joint Facilities (Veritied Statement of
Bryce B. Bump at 4 ("Bump V.S8.”)). CN’s correspondence with SEA provides no indication that
“CN was aware of UP’s rights under the 2003 Agreement.” [ndeed. the very letter from CN's
counsel to SEA that UP cites describes UP’s trackage rights under its January 23, 1997. and
December 7. 1998. trackage rights agreements with EJ&I. but plainly does not describe the
rights that UP claims it was granted by what it characterizes as the 2003 Agreement.” See
Letter from Paul A. Cunningham to Victoria J. Rutson at 2 (Mar. 26. 2008) (Petition. Exhibit H.
cited in Bump V.S. at 4).

3 See also Petition at 9 (“EJ&E granted UP the trackage rights at issue long before CN
agreed to acquire EJ&E™; “EJ&E granted UP trachage rights in the 2003 Agreement™).

% Under lllinois law. letters of intent are not enforceable unless the parties “intend them to
be contractually binding.™ Quake Constr., Inc v. American Airlines, Inc.. 565 N.I5.2d 990, 994
(IL. 1990) (citing Jnterway. Inc. v. Alugna. 407 N.E.2d 615, 617-18 (Ill. App. 1980). If the
language of the purported agreement is unambiguous. the parties’ intent as to enforceability must
be determined from that language. Otherwise, parol evidence may be used to determine the
parties’ intent. /d.
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generally indicate their intention to be legally bound.

} And it does not contain §

H

The facial appearance that the 2003 List obligates UP and EJ&E to do no more regarding
new trackage rights than work in good faith toward concluding a formal agreement that would
grant such rights is further supported by the selected correspondence included by UP with its

Petition. See. e.g . Petition. Exhibit A at 1 (stating that {

4 Morcover, in the
2008 correspondence between UP and EJ&E, attached by UP to its Petition. UP"s Bryce Bump

described the document, {

! Given that

paragraph | of the 2003 L.ist provides §

} it appears evident that the specific terms in that list would have to be moditied in light of



changed conditions (such as dramatic increases in traflic and congestion on the FJ&E line) in the
five years since it was created.”

Finally. the 2003 List was never submitted to the Board for approval under 49 U.S.C.

§ 11323(a)(6) (requiring Board approval for “|a]cquisition by a rail carrier of trachage rights
over ... a railroad line ... owned or operated by another rail carrier™). or for exemption under 49
C.F.R. § 1180.2(dX7) (providing a class exemption for voluntary trackage rights “based on
written agreements™). UP had otherwise sought such authority from the Board for its trackage
rights agreements with EJ&E.

EJ&E apparently did not regard the 2003 L.ist as an agreement creating binding
obligations enforceable against EJ&E, as is demonstrated by EJ&E’s omission of that document
from Schedules 3.10(a) and 3.20 of the Disclosure Letter required under the SPA.

In September 2008 — ncarly a year after the SPA — EJ&E informed CN that it had been
negotiating with UP over the terms of a new supplemental trackage rights agreement along the
gencral lines contemplated in several items of the 2003 List. It was at that time that LI&E
provided CN for the first time. as background. a copy of the 2003 L.ist that UP now characterizes
as a grant of trackage rights. Ladue V.S. at 3. EJ&E also provided CN with a dratt of a
supplemental trackage rights agreement. which included EJ&E"s proposed changes to an earlicr

draft of such an agreement that UP had proposed. Ladue V.S. at 2-3. (The EJ&L and UP drafts

" UP does not purport to have provided the Board with all the correspondence and other
materials that would be needed in order 1o document the parties’ implementation of the items in
the 2003 L.ist. and to determine whether they regarded it as a binding contract rather than a list of
items on which they intended to take further, more definitive action.

¥ Sec. e g.. Union Pac R.R. Trackage Rights Exemption - Elgin. Joliet & E. Ry.. STB
Finance Docket No. 33821 (STB served Dec. 20. 1999) (notice of exemption for 1998
Agreement): Union Pac. R.R. - Trackage Rights Exemption - Elgin, Joliet & E Rv., STB
Finance Docket No. 33347 (STB served Feb. 18. 1997) (notice of exemption for 1997
Agreement).



are attached as Appendices 1 and 2 to Mr. Ladue’s Verified Statement.) The draft supplemental
trackage rights agreement shared by FJ&E with CN would, in effect. grant trackage rights to UP
between Joliet and Goff (near Kirk Yard). This supplemental grant. together with existing
trackage rights. would, subject to significant conditions sought by L1J&E but not accepted by UP
(noted below). extend to UP trackage rights for an unlimited number of trains over the entire
EJ&E arc between Waukegan and Goff. Ladue V.S. at 2-3. LEJ&E explained that it had not sent
its revised draft of the supplemental trackage rights agreement back to UP. much less reached a
final agreement with UP.

Even today. CN understands that UP and EJ&E have not come to a meeting of the minds
with respect to a grant of new trackage rights. and there remain serious disagrecments between
them on several issues. UP has not contended otherwise. Differences between the positions of
the parties can readily be seen from the redline attached as Exhibit 1 to this Reply. which
compares EJ&E’s draft supplemental agrecment with the earlier version proposed by UP. For
example. EJ&E has been unwilling to agree ¢

¢+ UP has not agreed to {

V' And the drafts



provide for difterent {

%
]

EJ&E requested CN's consent, as required by section 5.1 of the SPA. 10 EJ&L’s version
of a draft supplemental agreement characterized by UP as “"a more formalized supplement to the
1998 agreement.” Petition at 5: Bump V.S. at 3. In response to that request. (N informed EJ&L
that it would not consent to exccution of the new trackage rights agreement between UP and
EJ&E. which CN determined potentially could materially reduce the utility and value to CON of
the lines being acquired and could potentially raise issues for the Board's ongoing environmental
review of the Transaction. Ladue V.S. at 5 & Appendix 3 thereto. CN has subsequently
engaged in inconclusive discussions with UP. in which CN has been willing to grant trackage
rights for use in lieu of existing trackage rights for the number of trains using the haulage rights
being exercised by UP on the effective date of the SPA, but unwilling to add further trains. or
otherwise impair the value to CN of the EJ&E line it has agreed to acquire. Ladue V.S. at 5-6.
These discussions. however. have been aimed at arriving at an agreement between UP and CN
that would be concluded by EJ&EW after its acquisition of the subject trachage and the
acquisition of EJ&EW by CN. not at obtaining CN's consent to an agreement between UP and

EJ&E. Ladue V.S. at 6.

“ Neither party s draft Supplemental Agreement reflects the exact terms of the 2003 List.
{Both drafts are cast §
} neither provides for {
{ Neither provides for

} Neither reflects {

} These ditferences from the 2003 List provide further
indications that that document is not a binding trackage rights agreement but rather. with respect
to new trackage rights. memorializes matters the parties intended to implement if and as they
later agreed to do so.



ARGUMENT
. THERE IS NO NEED OR LLEGAL BASIS FOR TI'HEE BOARD TO BE DRAWN INTO

A CONTRACT DISPUTE OVER THE INTERPRETATION AND LEGAL EFFECT OF

THE UNSIGNED 2003 LIST.

At the heart of UP’s Petition is a characterization of the unsigned 2003 List as a binding
agreement between itselt and EJ&E. To grant the relief UP has demanded here. the Board would
have to ratify that characterization and. in addition, find that CN is unlawfully interfering with
the implementation of that agreement. as UP alleges.

UP’s Petition, filed at the eleventh hour of this regulatory procceding and more than five
years after the creation of the 2003 List. but calling for immediate action (before approval and
consummation of the proposed Transaction). is an effort to circumvent the rigorous requirements
UP would have to satisty to demonstrate to a court or other competent tribunal (1) that it has a
binding agreement with EJ&L. and (2) that the agreement has the effect that UP claims that it
has. There is no need or legal basis for the Board to let its procedures be used in such a way.

There is no doubt that UP"s Petition rests on the assumption that UP’s assertions
concerning the 2003 List — ¢.g.. that it is a binding enforceable grant of trackage rights — would
prevail in an adjudication of the meaning of the 2003 List. Otherwise. UP would have no rights
that EJ&E would be required to acknowledge and CN's alleged control of EJ&E would be
irrelevant. Accordingly. the Board may not-merely assume that UP's assertions are correct. In
order to resolve the question whether the unsigned 2003 L.ist ever had any binding cffect and. if
so, whether it still has any binding effect. and. if so. what that efTect might be (as would be
required before the Board could take the action UP has called tor it to take). a decision maker
would have to conduct an extensive and searching inquiry into the facts and circumstances

surrounding the creation of the 2003 List and the actions of the parties in implementing it in the
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five vears since 2003. Among the issues that might need to be resolved. after appropriate

discovery. are the following:

a.

What the circumstances were surrounding the creation of the 2003 List. including
when it was actually written and by whom. what was its negotiation history. when
the dates and names were typed in at the top, and what was the involvement of
cach party in its creation.

Whether the 2003 List as presented is the final version of the document, including
whether there is a version of the List that was actually signed by both parties.

Whether the 2003 List itself or any obligations under it have subsequently been
amended or modified by the parties.

If the UP document is the final version of the 2003 List. and it was intended to be
a formal binding contract. why it does not bear any of the usual indicia of such.
including. most obviously. a signature line. presumptively required by the [linois
Frauds Act. 740 IL.CS 80/1.

Whether. absent a signed document, the [llinois Frauds Act bars enforcement of
the 2003 List as a binding contract.

What the intent of each party was in creating the 2003 List. and whether or not
there was a mecting of the minds as to its binding effect.

Whether Mr. Danzl intended to bind EI&E, and, if so, whether he had the
authority to do so for purposes of new trackage rights.

Whether the §

Whether, given the failure of the parties to §

}

Whether UP’s failure to §

}

Whether, at a minimum. given the failure of the parties to §

} the agreement provides &I with the
right to renegaotiate to reflect the realities of present day traftic and use of the
LJ&E line.



. Whether any obligation regarding trackage rights stems from the 2003 List given
that the sole obligation is {

} And why the parties have not §
]
]

m. Whether. without ZJ&["s consent. UP has a right to pick and choose the clements
of the 2003 List to include in a new trackage rights agreement (e.g.. to exclude

{
i. or whether such selective implementation
requires the further agreement of both parties.

n. What the subsequent course of dealings between the parties indicates concerning
their continuing rights and obligations regarding the 2003 List. For example.
whether the fact that it appears there were significant disagreements between the
partics in their draft supplemental agreements indicates that there was no final
agreement between the parties to the specific trackage rights.

o. Whether there are items on the 2003 List that the parties have agreed would not
be implemented.

p- Why, if the 2003 List was intended to be a trackage rights agreement. it was never
submitted to the STB for required approval or exemption.

q. Whether either party in its ordinary course of business and recordkeeping treated
the 2003 List as a binding Trackage Rights Agreement in all respects. or any.

Nor is there any doubt that the Board is not authorized to make such determinations. For
the Board to inguire into these matters, or otherwise to attempt to interpret the 2003 List in order
to determine its effect, or to enforce it. would be contrary 1o the Board’s well established
precedent, which has “held repeatedly that the agency has no power to interpret or enforce
contracts. and that such matters must be left to settlement by the parties or by the courts.”
Delaware & Hudson R.R. - Trackage Rights Agreement Modification. 290 1.C.C. 103, 107
(1953) (“Delaware & Hudson™) (citations omitted). and that the meaning of a contract is a matter
“better suited for judicial rather than administrative review.” Chicago & N.W. Transp. Co v.

Peoria & Pekin Union Ry.. 360 1.C.C. 168, 181 (1979) (citing Delaware & Hudson). See also



Union Pac. R.R. - Discontinuance Exemption -- In Oklahoma City, OK, STB Docket No. AB-33
(Sub-No. 239X), slip op at 3 (STB Served Apr. 13. 2006) ("It is well established that [the Board]
do[es] not undertake to interpret or enforce private contracts. including operating agreements.™).

There is. however, no need for the Board to assume the validity of UPs assertions or to
attempt unlawfully to adjudicatc a contract dispute. [t UP is cortect. and EJ&E has alrcady
created an enforceable obligation by “grant[ing] UP trackage rights over portions of EJ&E
trackage . . . that were not covered by prior trackage rights agreements between UP and EJ&E™
(Petition at 3). then UP can simply seek to enforce that obligation, before a court or other
tribunal with appropriate jurisdiction. UP will have the same right and opportunity to enforce
that obligation against EJI&EW (the EJ&E subsidiary to which EJ&E has agreed to assign and
transfer most of EJ&E’s rail assets. and which ON proposes to acquire) that it now has to
enforce it against EJ&E.

If. on the other hand. UP does not have a binding agreement that is enforceable against
12J&E. that fact too can be established in an appropriate forum. There would then be no issue
that CN is entitled. under section 5.1 of the SPA (and. as discussed below, under STB precedent
regarding premature control). to maintain the status quo pending STB review of the Transaction
by denying its consent to a new grant.

In neither case is action by the Board needed in order to vindicate any interests asserted

by UP.'*

' But if the Board determines that it. rather than a court or other tribunal that is a more
typical forum for resolving questions of contractual rights. should determine UP’s rights under
the 2003 List, then it should not hold up this proceeding to do so. Rather than defer a decision
on the merits that, if favorable. would permit CN to acquire and exercise control of EJ&EW. the
Board should initiate a proceeding to inquire into the extent of LiP’s rights and EJ&E’s
obligations, if any. under the 2003 List. Such a proceeding should give the parties the
opportunity to take discovery on all questions relevant to the intent of the parties, including the
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Il. NEITHER CN°S CONTRACTUAL RIGHT TO APPROVE TRANSACTIONS THAT

WOULD IMPAIR THE VALUL OF CN'S DEAL WITH EJ&E, NOR CN'S EXERCISE

OF THAT RIGHT. CONSITUTES CONTROL OF EJ&E OR EJ&LEW.

UP’s claim of unauthorized control in violation of 49 U.S.C. § 11323 is entircly based on
CN’s exercise of its right under section 5.1 of the SPA to refuse its consent to execution of a new
trackage rights agrecement by EJ&E that could significantly constrain the capacity of EJ&LE
trackage and interfere with CN’s ability to use the track it is acquiring. Neither the provision of
that right in the SPA nor its exercise by ON constitutes unauthorized control of FJ&E (or
premature contro! of EJ&EW).

Control of a carrier. for purposes of 49 U.S.C. § 11323 and its predecessors. has long
been detined as “the power or authority to manage. direct. superintend. restrict. regulate, govern,
administer or oversee the day-to-day affairs of that carrier.”™ Son Line RR. - Petition for
Declaratory Order. STB Finance Docket No. 33330, slip op. at 10 (STB served Feb. 4, 1998)
("Soo Line Declaratory Order™) (citing Colletti - Control - Comet Freight Lines. 38 M.C.C. 95.
97 (1942)). aff 'd sub nom. City of Ottumwa v STB, 153 F.3d 879 (8th Cir. 1998): accord.
Declaratory Order  Control  Rio Grande Indus., Inc., Finance Docket No. 31243, slip. op. at 3

(ICC served Aug. 25, 1988) (“"RGI Declaratory Order™). As shown below. nothing CN has done

constitutes the exercise of “control™ under this definition.

matters listed above regarding the facts and circumstances surrounding the creation of the 2003
List and the actions of the parties in implementing it since. 1fthe Board has the authority that UP
asserts against CN/EJ&EW. and if it determines, afler such a proceeding. that in the 2003 List
EJ&EW made commitments (including commitments to provide trackage rights) to UP that are
legally enforceable. then it may exercise such authority as it has to dircet CN to cause EJ&EW to
honor those commitments.
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A. Covenants Such as Section 5.1 of the SPA. Made with the Purpose of Preventing
the Impairment of the Value of a Transaction Before Closing, Do Not Constitute
Premature Control.

As the Board’s predecessor has stated. |t]he kind of control contemplated by the statute
is the power to manage the day to day affairs of the entity assertedly controlled.™ R(;/
Declaratory Order. slip op. at 3. Day to day control does not extend to the power. bargained for
at arm’s length among independent carricrs, to veto extraordinary corporate decisions. made
outside of the ordinary course of business. such as the ones for which CN approval is required
under section 5.1 of the SPA during the pendency of STB review of a transaction. As the Board
and its predecessors have acknowledged. and as UP well imows, “rudimentary negative
restrictions™ that preserve the economic status quo of a railroad that is the subject of a proposed
control transaction do not constitute unlawful control of that railroad. Union Pac. Corp -
Request for Informal Opinion - V'oting Trust Agreement. Finance Docket No. 32619, slip op. at 5
(ICC served Dec. 20. 1994) ("UP Informal Opinion™); see also Soo Line Declaratory Order, slip
op. at 11 (finding that no unauthorized control arose from protections allowing minority
sharcholder *to monitor I&M’s corporate activities in order to protect its economic position™);
RGI Declaratory Order, slip op. at 3 (finding that no unauthorized control arose from contractual
provisions allowing minority sharcholder a veto over extraordinary corporate transactions).

There arc numerous examples of instances in which parties to control transactions
approved by the Board under 49 U.S.C. § 11323 (or its predecessor agencey under then-applicable
provisions of 49 U.S.C. § [1343) have protected themselves with provisions, similar to section
5.1 of the SPA. prohibiting the party being acquired from encumbering its property or otherwise

impairing the value of the acquisition to the purchaser and where. even though such provisions



have been filed on the public record in contested proceedings. no suggestion was made that the

acquirer was thereby exercising unauthorized control. They include the following:

UP/SP. The Agreement and Plan of Merger under which UP acquired control of
Southern Pacific Rail Corporation and its subsidiaries (collectively. “SP™)
included a covenant requiring that “the business of [SP] be conducted only in the
ordinary course of business consistent with past practice or pursuant to Customary
Actions™ and prohibiting SP from “transfer[ring], leas[ing]. ficensfing]. selling|.
mortgag|ing]. pledg[ing]. dispos[ing] of. or encumberfing] any material assets.™
except in the ordinary course of business or pursuant to existing agreements
disclosed in the parties” Disclosure Schedule."

CP:DM&E. The Agreement and Plan of Merger through which CP acquired
control of Dakota. Minnesota & Eastern Railroad Corporation and its subsidiaries.
prohibited DM&E from “agree{ing|. whether in writing or otherwise. to take any
action or enter into any agreement which would have been required to be set forth
on Section 4.13 of the Disclosure Schedule if in eiTect on the date hereof or
otherwise enter into any other material transaction.” Among the transactions
required to be listed on section 4.13 of the Disclosure Schedule were ~all material
contracts and agreements that relate to trackage rights.”"

CN/GLT. The Stock Purchase Agreement by which CN acquired control of the
rail carrier subsidiaries of Great [Lakes Transportation LLLC (collectively. "GL'T™)
required CN’s permission for GL. I' to “enter|] into any agreement or arrangement
containing any provision or covenant granting any concession or rights to any
railroad or other Person with respect to the use of any rail lines, yards of [sic]
other fixed railroad property of the Company or any of its Subsidiarics (whether
through divestiture of lincs, the grant of trackage or haulage rights or
olhcrwisc)."”

CNHC. The Agreement and Plan of Merger under which CN acquired control of
Wisconsin Central Transportation Company and its subsidiaries (collectively.
“WC™) prohibited WC trom granting, without CN’s permission, “any concessions
or rights to any railroad or other Person with respect to the use of any rail lines,

. Agreement and Plan of Merger § 5.1(a). (c)(iv). UP/SP-28 at 58-59 (emphasis added).
Union Pac. Corp.  Control & Merger - S. Pac Rail Corp . Finance Docket No. 32760 (filed
Nov. 30, 1995) (see Exhibit 2 hereto).

12 Agreement and Plan of Merger §§ 4.13(a)(xx). 6.01(b)(xxi). CPR-2/DME-2, L:xhibit 2
at 39. 47. Canadian Pac. Ry. - Control  Dakota. M. & E R R.. STB Finance Docket No. 35081
(filed Oct. 5, 2007) (sec Exhibit 3 hereto).

1 Stock Purchase Agreement §5.1¢a)(xviii). CN-2 at 222-24. Canadian Nut T Ry -

Control  Duluth, Missabe & Iron Runge Ryv.. STB Finance Docket No. 34424 (filed Nov. S.
2003) (sec Exhibit 4 hereto).
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yards of [sic} other fixed railroad property of [WC] (whether through divestiture
of lines. the grant of trackage or haulage rights or otherwise). provided that the
provisions of [this clause] shall not prohibit the grant of any such rights for a
period of less than six months (other than trackage rights. the grant of which shall
be prohibited).”"*

o  (CSX'NS.Conrail. Under the Agreement and Plan of Merger by which CSX
proposed to acquire Conrail. and which was later adopted (with modifications not
relevant here) to govern the acquisition of Conrail by CSX and NS, the parties
warranted that they and their subsidiaries would “carry on their respective
businesses in the ordinary course consistent with past practice.” would not “sell,
lease. license. mortgage or otherwise encumber or subject to any Lien or
otherwise dispose of its properties or assets.™ and would not “modify. amend or
terminate any material contract or agreement.™"

e [C/ACCP. In the Stock Purchase Agreement by which IC acquired control of CCP
Holdings. Inc. and its subsidiaries, CCP warranted that it and its subsidiaries
wotuld “operate and carry out their respective businesses in all material respects in
the ordinary course of business consistent with past practice™ and, in particular,
would not ~amend, extend or modity any contract set forth on Schedule 1.16
[including “trackage rights and joint facility agreements™] (other than real
property leases, licenses and contracts involving the payment by the Corporation
of less than $25,000) if such amended. extended or modified contract has a term
bevond December 31. 1997" and that they would not “enter into any contract or
commitment of any Kind if such contract or commitment involves (i) the payment
or reccipt by the Corporation of $25.000 or more during its term and (ii) has a
term beyond December 31, 1997."'

o BN:Santu Fe. The Agreement and Plan of Merger under which Burlington
Northern. Inc.. acquired control of Santa Fe Pacific Corporation and its
subsidiaries (collectively. “SFP™) prohibited SFP. with certain exceptions. from

I+ Agreement and Plan of Merger § 6.01(a)(xiii). CN-2 at 503-08, Canudian Nut 1 Ry.
Control - Wisc. Cent. Transp Corp., STB Finance Docket No. 34000 (filed Apr. 9, 2001) (see
Exhibit 5 hereto).

15 Agreement and Plan of Merger §§ 4.1(a). (a)(iv). (a)(viii), CSX/NS-25 at 43-45, CSY
Corp. Control & Operating Leases/Agreements - Conrail Inc.. STB Finance Docket No. 33388
(filed June 23. 1997) (emphasis added) (see Exhibit 6 hereto).

'* Stock Purchase Agreement §§ 4.16(e), 6.1(n), (0), 1C-2 at 28-29. 32-34. /il. Cent.
Corp. - Control CCP Holdings. Inc.. STB Finance Docket No. 32858 (filed Jan. 31, 1996) (see
Exhibit 7 hereto).



“sell[ing]. leas[ing]. licens{ing] or otherwise dispos|ing] of any material assets or
property.”’

In fact. restrictions on grants of trackage rights are sometimes made. or at least proposed.

in connection with transactions other than control transactions. For example. UP. in its draft

Supplemental Trackage Rights Agreement with EJ&E. proposced that §

If CN’s right under section 5.1 to veto EJ&E trackage rights constitutes unlawful control of
EJ&E. then {

}
B. UP Fails to Distinguish CN’s Right to Disapprove Trackage Rights Agreements
under Section 5.1 from Similar Negative Restrictions Found Not to Constitute
Control.

UP advances two arguments suggesting that CN's exercise of its power under Section 5.1
in this case is not the kind of “rudimentary negative restriction||” described in {7 Informal
Opinion. First. UP appears 10 argue that only an acquirer that has already ~obtained a substantial
financial interest in another carrier™ may legitimately “protect itself against a material change in
conditions.” Petition at 8. UP cites no precedent for its novel assertion. which is contradicted by
the fact that such protections have repeatedly been employed by acquirers of rail carriers -
without raising any issues of unlawful control — both in transactions where the acquisition has

been placed into trust pending administrative review and in ones where the acquirer has not yet

17 Agreement and Plan of Merger § 5.1(c). BN/SF-9 at 38 (emphasis added). Burlington
N. Inc. - Control & Merger  Santa Fe Pac. Corp . Finance Docket No. 32549 (filed Oct. 13.
1994) (see Exhibit 8 hereto).
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obtained a financial interest in those carriers through a trust or otherwise.'® Neither docs UP no
explain why “rudimentary negative restrictions™ should constitute unauthorized control when
exercised by an acquirer that plans to spend money to acquire a railroad at the end of a lengthy
regulatory proceeding. but should not when an acquirer has already spent money to acquire the
railroad. which it has placed in trust pending completion of the proceeding. Nor could it. 1f that
proposition were correct. then UP has itselt run afoul of its own rule. as both the 2003 L.ist and

UP’s draft Supplemental Agreement contain {

t In fact, by its own lights. UP has even less legitimate purpose for insisting on {
} than ON has for including one in the SPA. §

]“)
§

UP also suggests that an acquirer such as CN. which has not yct spent its resources on
acquiring EJ&EW, has no legitimate need to “prevent the other carrier from buying or selling
significant assets or . . . [to] veto . . . other major corporate decisions.”™ Jd According to UP. CN
is adequately protected by its right, under the SPA, to walk away from the Transaction “if EJ&E
has substantially changed its position to the detriment of CN.™ Jd. (citing SPA §§ 3.20. 6.2.6.8.
CN-2 at 271. 286-87). But this is clearly a specious argument. What CN primarily contracted for
in the SPA was not the right to walk away irom what had become a bad deal, but the right to
conclude the good deal it had made. ON is not adequately protected by a “remedy™ that would

require it to abandon more than a year’s effort spent participating in the current regulatory

" Two such provisions used in non-trust acquisitions are reproduced in Exhibits 4 and 5.

" Such a violation by UP would leave it with “unclean hands™ and provide a bar to the
relief it seeks. See, e.g., Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806,
814 (1945).
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proceeding. That effort includes countless hours of its employees™ time spent preparing the
Application, responding to information requests from the Board and discovery requests from
other parties and otherwise defending the Application. enlisting support trom shippers, public
officials. and other railroads. and negotiating settlement agreements. and spending millions of
dollars on fees and expenses for lawyers and environmental consultants (including nearly $20
million for the Board's third-party environmental consultant).

This is exactly why the Board and its predecessor have long recognized the right of a
potential purchaser to maintain the status quo pending regulatory review of a proposed
transaction. And this is why. even outside the realm of regulated-industry transactions, it is well
recognized that it is reasonable for a buyer to restrict the seller from taking post-agreement
actions that would encumber significant assets and operations that the buyer is acquiring.™

UP’s second argument is that CN’s veto in this case does not prevent "a material change
to CN’s planned transaction with EJ&E™ at all. because “"EJ&E granted UP the trackage rights at
issue long before CN agreed to acquire EJ&E.” Petition at 9. This begs the {undamental

question raised by UP’s Petition. Morcover. if this is true. then UP has no need to involve the

0 See. e g.. Jewel Cos. v. Pay Less Drug Stores N W, Inc . 741 1:.2d 1555, 1564 n.12 (9th
Cir. 1984) (“The board can bind the corporation temporarily with provisions like those included
in the Jewel-Pay l.ess agreement. which essentially require the board of the target {irm to refrain
from entering any contract outside the ordinary course of business or from altering the
corporation’s capital structure. Such provisions are intended. essentially. to preserve the status
quo until the shareholders consider the offer.”): Jennifer J. Johnson & Mary Sicgel. Corporate
Mergers. Redefining the Role of Target Directors. 136 U. Pa. L. Rev. 315, 353 n.130 (1987)
(referring to ~standard merger terms limiting the target from selling assets or making contractual
commitments other than in the ordinary course of business™ (citing Jewel Cos.)): sce also DOJ
Competitive Impact Statement 12-13, United States v. Computer Assocs. Int'l Inc., Civ. No. 01-
02062 (D.D.C. April 23. 2002) (explaining that provisions in merger agreements barring parties
from transactions outside the ordinary course of business are reasonable and necessary 10 prevent
actions that could seriously impair the value of what the acquirer has agreed to buy. and do not
violate Hart-Scott-Rodino Act’s prohibition on exercise of control before completion of review
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Board in this case at all. If UP has a pre-existing trackage rights agreement and is not seeking a
material change in the status quo at the time the SPA was executed. then it can simply seek to

enforce the rights it already has.

ll.  THERE IS NO NEED FOR BOARD INTERVENTION TO PROTECT ANY
TRACKAGE RIGHTS AGREEMENT UP MAY HAVE HAD WITH EJ&E PRIOR TO
THE EXECUTION OF THE SPA.

UP has called on the Board *to prohibit CN from exercising management control of
EJ&E until UP and EJ&E have agreed upon terms tor implementing the trackage rights granted
in the 2003 Agreement” (Petition at 2-3). Further, UP requests that the Board “direct EJ&E to
continue working with UP to carry out the 2003 Agreement™ (/d. at 10).”'

As shown above, however. CN has not exercised “managerial™ or any other unlawful
control over EJ&E by refusing to consent to EJ&E’s grant of new trackage rights to UP after the

. L . . . . . 22
execution of the SPA. and no remedy is required by UP’s meritless assertions to the contrary.

2! UP does not request that the Board disapprove CN's Application. but it argues that the
Board could go so far as to impose that sanction for premature control. Petition at 7-8, 9. The
cases UP cites as authority for that proposition (Gilhernille Trucking C'o v United States. 371
U.S. 115, 128 (1962): Fastern Freight Ways, Inc.  Investigation of Control - Associated
Transp., Inc., 122 M.C.C. 143. 157 (1975)). howevcr, are inapposite. Their holdings were
grounded on the broad ~public interest™ standard now set forth at 49 U).S.C. § 11324(c), not the
narrower competition-based standard later enacted in the Staggers Rail Act. carried forward in
the ICC Termination Act, and now found at 49 U.S.C. § 11324(d). under which the Board muusi
approve non-major transactions. such as the one at issue in this proceeding, unless it makes
certain findings. which do not address unauthorized or premature control.

“2 UP’s proposed remedy is not only unneeded. it is contrary to law. logically flawed. and
overreaching. Most important. it would (1) as noted above, unlawfully protect LP against any
need to prove that it actually has a trackage rights agreement with EJ&E: (2) force CN Lo accept
the risk that EJ&E. having already sold its property to GTC. would make a deal with UP that
would entail no cost to EJ&E and might incline UP to treat EJ&FE"s owner, (UJSS. a UP shipper
more favorably: (3) require the Board to exercise authority that it simply does not have to compel
EJ&LE to negotiate a contract; and (4) impose an indefinitc embargo on CN’s ability to exercise
control. pending institution and completion of a Board proceeding. over which CN would have
no influence, concerning the expanded UP trackage rights.
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There remains, howevqr. the issue that UP’s petition scems implicitly to address:
whether there is a need for Board action (action that would allow UP to circumvent the judicial
effort that it would otherwise face to establish the missing predicate of its petition). That
predicate is a lawful. binding agreement with EJ&E which would be binding on CN were it to
assume control of EJ&EW. to prevent the Transaction and consequent CN control from
somechow depriving UP of the right to realize the benefits of any such agreement. The answer is
clearly no.

Pursuant to section 5.14 of the SPA. whatever actual trackage rights agreements {not
drafts) UP had with EJ&E as of the execution of the SPA must be assumed by CN_upon
consummation of the Transaction.”® Accordingly. if the proposed Transaction closes, and if the
2003 List is found by a court of competent jurisdiction to be what UP says it is (Petition at 3. 9) -
an enforceable trackage rights agreement - then EJ&EW. pursuant to the SPA, will honor UP’s

rights under that agreement.™

“ SPA § 5.14, CN-2 at 285.

** Of course. any trackage rights agreement that might ultimately be found to exist
between UP and EJ&E could not be implemented until it was approved or exempted by the
Board and subjected to any warranted environmental review.
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CONCLUSION
The Board should deny UP’s Petition.

Respectfully submitted,

/73

Sean Finn Paul A. Cunningham
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VERIFIED STATEMENT
OF
PALUL E. LADUE

My name is Paul E. Ladue. | am the Region Director Contracts & Administration
(Southern Region), for Canadian National Railway Company ("CN"). In that capacity. | am
responsible for. among other things, CN’s trackage and haulage rights agreements in the Chicago
Mectropolitan area. During CN’s due diligence inquiries for its proposed acquisition of EJ&E
West Company (“"EJ&EW™) I had primary responsibility for reviewing Elgin. Joliet and Eastern
Railway Company’s ("EJ&E"™) agreements relating to trackage and haulage rights. Later. | acted
as CN’s point person with regard to a request by EJ&L: that CN consent to a possible new
trachage rights agreement with Union Pacific Railroad Company (“UP™). Most recently. | took
part in discussions with UP concerning a possible new trackage rights agreement with ON that
would have addressed UP’s desire to convert a number of its present haulage trains to trackage
rights trains on the EJ&E lines if and when ON takes control of EJ&EW.

A. THE 2003 LIST THAT UP CLLAIMS IS A TRACKAGLE RIGHTS

AGREEMENT WAS NOT PROVIDED TO CN BY EJ&E AS
PART OF DUT. DILIGENCE.

As part of the due diligence process with EJ&LE leading up to the Stock Purchase
Agreement executed between CN's subsidiary Grand Trunk Corporation (“GTC™) and EJ&E in
September 2007. EJ&E produced hundreds of documents for CN's review. [n addition to
producing hard copies of many documents, as EJ&E produced documents it collected and
indexed them in a virtual (internet based) document room. With respect to effective UP trackage
rights agreements for running over EJ&E lines. EJ&E produced a copy of an agreement dated



January 23, 1997, granting trackage right between Chicago Heights and Griffith. and an
agreement dated December 7. 1998, granting trackage rights between Joliet and Waukegan
(1998 Agreement™). EJ&E also produced various correspondence between UP and EJ&E
concerning certain haulage arrangements with UP.

As | have confirmed by rechecking the virtual data room. which EJ&E continues to
maintain, FJ&L did not produce as part of the due diligence process a copy of

dated August 18, 2003, which UP apparently now claims is a binding trackage

rights agreement (“the List™). Neither did EJ&E include the List in Schedules 3.10(a) or 3.20 of
the Disclosure Letter provided to GTC upon execution of the SPA. as EJ&E would have been
required to do if the List was a trackage rights agreement or other binding material agreement.

B. EJ&E PRESENTED CN A POSSIBLE NEW TRACKAGE

RIGHTS AGREEMENT WITH UP THAT CN DECIDED NOT
TO AUTHORIZE UNDER SECTION 5.1 OF THE SPA.

In early September. 2008, Jim Danzl. General Manager — Marketing of EJ&L. contacted
Ami Haasz, Vice President and Treasurer of CN. to inform him that EJ&L was considering a
new agreement with UP. Following that call, Mr. Haasz asked if | would meet with Mr. Danz!
so that he could explain the possible new agreement. On September 12, John Merrill of CN and
I met with Mr. Danzl who presented an EJ& I draft version of a new trackage rights agreement
with UP that is writt'en as a supplement or amendment to the 1998 Agreement. and which |
understood had not been shared with UP (copy attached as Appendix 1). The new agreement
would. in effect. grant trackage rights to UP between Joliet. lllinois, and Goft, Indiana (near Kirk
Yard). which together with UP’s existing trackage rights would give UP trackage rights over the
entire EJ&E arc between Waukegan and Goff. In that meeting, and subsequently. Mr. DanzI
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requested that CN review and consider consenting to the draft new or “supplemental™ trachage
rights agreement with UP. so that EJ&L: might propose it to UP.

Mr. Danzl also provided Mr. Merrill and me. as background. a copy of the 2003 List.
which we had never seen before. Some items on the 2003 List covercd new matters. and some
related to previously granted trackage rights. Upon later review of the documents provided by
EJ&E. it was evident to me that the draft “supplemental™ trackage rights agreement varied

significantly from the 2003 List.

Shortly after that meeting. Bryce Bump, Senior Director - Joint Facilities for UP. sent to
Gordon Trafton, Senior Vice President Southern Region for CN, a copy of the 2003 Listand a
substantially different UP draft version ot a new “supplemental™ trackage rights agreement with
EJ&E. The UP draft “supplemental™ trackage rights agreement is attached to my statement as
Appendix 2. On Sepiember 18. 1 had a conversation with Mr. Bump about the documents he had
sent to CN. { understood from our
discussion of the UP draft version of a new supplemental trackage rights agreement that UP’s
primary concern was to convert its existing haulage traffic to trackage rights in order to avoid
EJ&E crew shortages UP was currently experiencing. Our discussion also helped me better
understand some of the important ways in which UP’s proposed new “supplemental™ trackage
rights agreement differs substantially from the terms of the 2003 List. Differences include.

,..
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among other things.

When 1 later compared the UP and EJ&E drafi “supplemental™ trackage rights
agreements, | realized that there were very substantial differences between them as well. Most

importantly.

Not surprisingly. [ later learned from EJ&E that
UP had actually sent an initial draft “supplemental™ agreement to EJ&L (which was apparently
the draft shared by UP with CN), but that EJ&E had made a number of substantial changes to
that draft that it intended to insist upon if and when it returned its draft 1o UP.

Based on the fact that UP sent its draft supplemental trackage rights agreement to CN and
discussed it with us, it seemed evident to me that that UP understood that CN has signiticant and
legitimate commercial interests regarding any such supplemental trackage rights agreement. and
also that CN’s approval would be required under the SPA for EJ&E to enter into any such
agreement.

In early October, CN and its attorneys completed their review and consideration of the
dratt trackage rights agreement and the List provided by Mr. Danzl. CN determined that the
agreement as presented to CN could potentially reduce materially the utility and value to CN of
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the EJ&I: lines being acquired. and also potentially raise issucs for the ongoing environmental
review by the STB of CN’s proposed acquisition of EJ&E. CN also concluded that the
documents presented to it by EJ&E did not indicate that EJ&E and UP had concluded a final.
binding supplemental trackage rights amendment, or that those partics had concluded a final,
binding agreement requiring the execution of such an amendment.

On October 9. 2008, I phoned and sent a letter to Mr. Danzl explaining our conclusions
concerning the lack of any binding agreement. noting that this conclusion is consistent with the
fact that EJ&E did not disclose these documents to CN as part of the due diligence process. and
also noting that. if Mr. Danzl’s intention was to seek GTC"s authority pursuant to Section 5.1 of
the SPA to enter into the new proposed trackage rights agreement with UP, GTC does not
approve. A copy of my letter to Mr. Danzl is attached to my statement as Appendix 3.

C. DISCUSSIONS WITH UP ABOUT A POSSIBLE TRACKAGE RIGHTS
AGREEMENT WITH CN THAT WOULD ALLOW UP POST-
TRANSACTION TO CONVERT ITS HAULAGE TRAINS TO TRACKAGE
RIGHTS. CONSISTENT WiiH CN'S OPERATING PLAN.

Betore UP filed its Petition. CN and UP discussed a possible agreement independent of

EJ&E that would. if and when CN acquired control ot EJ&LE"s lines, address future succession

by EJ&EW to EJ&E’s trackage rights with UP. and also address

By limiting UP’s new future trackage rights to UP’s existing haulage trains.,
this new agreement would be fully consistent with CN's operating plan that was presented to the

SI'B and used by SEA for purposes of its environmental analysis.}



During those discussions, UP made clear that
CN could not accept that
position. and. on December 1. sent to UP a counterproposal that, among other things. provided
for a future grant of trackage rights to UP limited to its existing haulage trains. A copy of CN's
proposal to L'P is attached to my statement as Appendix 4.
| understand that UP did not respond to that proposal until it verbally rejected it on the

same day UP filed its petition alleging premature control.



VERIFICATION

1, Paul Ladue, verify under penalty of perjury under the laws of the United States that the
foregoing is true and correct. Further, I certify that I am qualified and authorized to file this
verified statement.

Executed on December {2, 2008
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m Southern Region

Paul E. Ladue
Region Director Contracts and Administration

www.cn.ca 17641 So. Ashland Avenue
Homewood, IL 60430-1345
T 708.332.5475
F 708.332.3673

October 9, 2008

Mr. James H. Danzl Advance by email

General Manager, Marketing
and Raw Material Transportation
Transtar, Inc.

1141 Maple Road

Joliet, IL 60432-1981

Re: Proposed Amendment to UP/EJ&E Trackage Rights Agreement
Dear Jim:
Thanks for meeting with John Merrill and me on September 12.

I have reviewed with CN's lawyers the documents you provided relating to discussions of
possible amendments to UP’s trackage rights on the EJ&E. Nothing in those documents
indicates that EJ&E and UP concluded a final, binding trackage rights amendment or a final,
binding agreement requiring the execution of such an amendment.

This is consistent with the fact that these documents were not disclosed to CN as part of the due
diligence process or EJ&E’s required disclosures and representations under the Stock Purchase
Agreement. For example, none were included in the EJ&E Document Room or otherwise
included in the schedules to the Stock Purchase Agreement (“SPA”), as would have been
required if they amounted to binding agreements or commitments.

I have been informed by counsel that, pursuant to Section 5.1 of the SPA, EJ&E would need
GTC’s approval before entering into a new binding agreement to amend UP’s trackage rights on
the EJ&E. If your intention in raising this possible amendment was to seek such approval, by
this letter GTC is informing EJ&E that it does not approve.

Regards,

(W,(cf’)ﬁ_du&/

cc: Gordon Trafton
Ami Haasz
John J. Neely
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Section 4.13 Financing. Either Parent, UPRR
or Sub has, or will have prior to the cormsummation of the
ffer oxr the satisfaction of the conditions to the Merg-

er, as the case may be, sufficient funds available to
purchase the Shares pursuant to the OfZsr and the Shares
converted into the right to r=ceive Cash Cornsideraticn in
the Merger.

S=ction 4.14 QOpinion of Financial Advisor.
Parent has received an opinion from CS First Boston
Corporatiorn ("CS First Boston") dated the date of this
Agresment to the effect that, as of such date, the con-
sideration to be paid by Parent in the Offer and the
Merger, taken together, is fair to Paren:t from a finan-
cial point of view, a copy of which opinion has bzen
delivered to the Company.

ARTICLE V
COVENANTS

Section 5.1 Intexim Operations g¢f the Company.
The Company covenants and agrees that, except (i, as ex-
pressly provided ir this Agreement, or {il} w=th the
prior written consent of Parent, aZfter the date hereof
and prior to the Eiffective Time:
{a) the business of the Company and its
Subsidiaries shall be conducted cnly ir the ordinary
course of business consistent with past practice or
pursuant to Customary Actions and, to the extent consis-
tent therewith, each of the Company and its Subsidiaries
shall use its best efforts to presexve i1ts business
organization intact and maintain its existing relations
with customers, suppliers, employees, creditors and
business partners;

(b) except as disclosed in Section 5.1 ¢b}
of the Disclosure Schedule, the Company will not, direct-
ly or indirectly, split, combine or reclassify the out-
standing Company Common Stock, cor any outstandirg capita
stock of any of the Subsidiaries of the Company:

{c) neither the Company ror any of its

Subsidiaries shall: (Z) except as disclosed ir Section
5.1{c} cf the Disclosure Schedu.e, amend its articles of
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awh incorporation or by-laws or similar crganizational docu-
P ments; (ii) declare, set aside or pay any dividend cr
Al ozher distribution payable in cash, stock or property
T with respect to its capital stock other than dividends

“ paid by the Company’s Subsidiaries to the Company or it
O Subsidiaries; (iii) issue, sell, transfer, pledge, dis-
Xty pose of or encumber any additional shares of, or secuxi-
i, F ties convertible Iinto or exchangeable for, cr options,

P warrancs, calls, commitmernts cr rights of any kind tc ac-
' quire, any shares of capital stock of any class of the
SRITH Cocmpany or its Subsidiaries, other than issuances pursu-
S ant tc exercise of stock-based awards outstanding on the
B date hereoZf as disclosed in Section 3.2 cr in Section
§.1{c) of the Disclosure Schedule; (iv) transfer, lease,
license, sell, mortgage, pledge, dispose of, or encumber
any material assets cther than (a) in the ordinary course
of business consistert with past practice or (b) pursuant
to existing agreements disclosed in Section £.1(c) of :the
Disclosure Schedule; or (v} except as set forth on Sec-

f tion 5.1(c} of the Disclosure Scheduls, redeem, purchass
“”“““"Ju or octherwise acguire directly or indirectly any cf its
TN capitai stock;

(d) neither the Company nor any of its
Subsidiaries shall: i)} except as otherwise providsd in
this Agreement, grant any increase in the compensation
payakle or to become payable by the Company or aay oI its
Subsidiaries to any oificer or employee {including
through any new award made under, or the exercise ol any
discretion under, the Southern Pacific Rail Corporation
Equity Incentive Plan; however, Chairman’s Circle Awards
in accordance with past practice mav be made payable in
W, cash or, with the wrizten consent of Zarent, in Shares),
oo, provided, however, the Company may increase compensacicn
{x) as required pursuant to coliective bargaining agree-
i~ ments and (y) for employees whc have meri:t promotions
;.and/or industry-competitive salary adjustments in the
-Qrdinary course and consisten:t with past practice {ii)
'“adapt any new, or (B) amend or otherwise increase, cr
ie-3Ccelerate the payment or vesting of the amounts payable
;ﬂ;;:*“o* to become payable under any existing, bcnus, incgn:ive
ALY Compensa ion, deferred compensation, severance, proiitc
.*Gﬂarzn stock option, st ock purchase, insurance, pen-
."Sion, retlvemen- or other employee bereflt p-an agreement
\POI arrangemenu, iii) enter into ary, or amend any exist-
RN { marng. employment or severance agreement with or, excep: in
AR '@Cco*dance with the existing written policies of the

oose
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(xi)  all contracts and agreements under which the Company or any
Subsidiary is or may become obligated to pay any amount in respect of deferred or
conditional purchase price (other than ordinary trade terms), indemnification obligations,
purchase price adjustment or otherwise in connection with any (a) acquisition or
disposition of all or substantially all of the assets or securities constituting a lin¢ of
business of any Person, (b) merger. consolidation or other business combination, or (c)
series or group of related transactions or events of a type specified in subclauses (a) and

(b);

(xii)  all contracts and agreements for the pending purchase or sale of
real property in excess of $100,000;

(xiii) all contracts and agreements that contain exclusivity, most favored
nation or similar types of pruvisions;

(xiv) all material guarantees of the obligations of customers, suppliers,
officers, directors, employees, Affiliates or others entered into other than in the ordinary
course of business;

(xv) all material contracts and agreements containing ““paper barriers™
as such term is generally understood in the railroad industry,

(xvi) all material contracts and agreements granting demurrage relief to
a shipper entered into other than in the ordinary course of business;

(xvii) all material contracts and agreements imposing car or other
equipment supply obligations entered into other than in the ordinary course of business;

(xviii) all material contracts and agreements granting another common
carrier the right to use all or any portion of the Real Property or rail lines, yards or other
facilities of the Company or any Subsidiary (including yard(s) and other facilities) or the
right to serve industries located on the Real Property or rail lines, vards or other facilities
of the Company or any Subsidiary;

(xix) all material contracts and agreements granting the right to usc all
or any portion of the rail line. yards or other facilities of another common carrier which
relate to the Real Property;

(xx)  all material contracts and agreements that relate to trackage rights,
haulage, interchange, joint facility, switching and similar agreements which relate to the
Real Property;

(xxi) all material contracts and agreements with shippers for rail
transportation;

(xxii) all written contracts and agreements imposing a construction
obligation that would cost more than $500,000; and
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(xv) terminate, discontinue, close or dispose of any facility or other
business operation, or lay off any employees {other than layoffs of less than 70
cmployees in any six-month period in the ordinary course of business consistent with past
practice) or implement any ¢arly retircment or separation plan (other than any early
retirement or separation plan or action already announced or in effect as of the date of
this Agreement) or announce any such action or plan for the future;

(xvi) other than in the ordinary course of business consistent with past
practice, make any express or deemed election or settle or compromise any liability, with
respect to material Taxes of the Company or any Subsidiary;

(xvii) amend or otherwise modify the Warrant Purchase Agreement, the
Termination Agreement or any Release Agreement;

(xviii) agree, whether in writing or otherwise, to take any of the actions
specified in this Section 6.01 or grant any options to purchase, rights of first refusal,
rights of first offer or any other similar rights or commitments with respect to any of the
actions specified in this Section 6.01, except as expressly contemplated by this
Agreement;

(xix) enter into any transaction, agreement or term sheet with any utility
or energy company regarding a coal transportation contract or agreement related to the
PRB Expansion;

(xx) enter into any contract for a term of more than one year with any
customer; ar

(xxi) agrec, whether in writing or otherwise, 1o take any action or enter
into any agreement which would have been required to be set forth on Section 4.13 of the
Disclosure Schedule if in effect on the datc hereof or otherwise enter into any other
material transaction.

(c)  Section 280G. To the extent practicable and as would be effective under
applicable Law, prior to the Effective Time, the Company and the Stockholders’® Representative
shall, and shall cause each Subsidiary to, use commercially reasonable best efforts to take any
and all action as shall be necessary to obtain the consent of any Affiliates, officers, employees or
directors, so that amounts payable by the Company on account of the transactions contemplated
by this Agreement, which otherwise would be “parachute payments” under Sections 280G(b)(2)
of 4999 of the Internal Revenue Code are cxempt from treatment as parachute payments pursuant
to Section 280G(b)(5) of the Internal Revenue Code.

SECTION 6.02. Access to Information. (a) From the date hereof until the
Closing, upon reasonable notice, the Company shall (i) afford the officers. employces and
authorized agents and representatives of Purchaser reasonable access, during normal business
hours, to the offices, properties, books and records of the Company and the Subsidiaries and (ii)
furnish to the officers, employees and authorized agents and representatives of Purchaser such
additional financial and operating data and other information regarding the assets, properties,
goodwill and business of the Company and the Subsidiaries as Purchaser may from time to time
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§4.5 Financial Capability. The Purchaser (i) has, and at the Closing will have,
sufficient internal funds (without giving effect to any unfunded financing regardless of whether
any such financing is committed) available to pay the Purchase Price and any expenses incurred
by the Purchaser in connection with the transactions contemplated by this Agreement; (ii) has,
and at the Closing will have, the resources and capabilities (financial and otherwise) to perform
its obligations hereunder; and (iii) has not incurred any obligation, commitment, restriction or
liability of any kind, absolute or contingent, present or future, which would impair or adversely
affect such resources and capabilities.

ARTICLE V
COVENANTS

§5.1 Conduct of Business. (a) During the period from the date of this
Agreement until the earlier of the Closing Date or the date this Agreement is terminated. (x) the
Seller shall cause each of the Companies and each of their respective Subsidiaries to conduct
their respective operations according to their ordinary and usual course of business, (y) the Seller
shall cause each of the Companies and each of their respective Subsidiaries to make in a timely
manner alf pension contributions as required by Internal Revenue Code Section 412, including
all minimum required annual and quarterly contributions and to make any and all required
contributions to any Multiemployer Plans in which any Company or any of their Subsidiaries
participates, and (z) except as set forth on Schedule 3.1(a) of the Disclosure Letter. as is required
by applicable Law, as may be approved by the Purchaser (which approval shall not be
unreasonably withheld. delayed or conditioned) or as is otherwise contemplated by this
Agreement, the Seller shall cause each of the Companies and each of their respective
Subsidiaries to refrain from taking any of the following actions:

(i amending or restating its charter or by-laws (or comparable organizational
or governing documents);

(ii)  permitting any of its assets to be subjected to any Lien other than a
Permitted Lien and except Liens that are not material in the aggregate:;

(iti)  selling, leasing, assigning, transferring or otherwise disposing of any
tangible assets with a fair market value in excess of $100,000 individually or $250,000 in
the aggregate, except for sales, transfers or other dispositions of inventory in the ordinary
course of business or other Permitted Disposals, or canceling without fair consideration
any material debts or material claims owing to or held by it;

(iv)  making or granting any bonus or any compensation increase, or making or
granting any pension, retirement or profit sharing distribution or payment of any kind, or
making or granting any increase in any employee benefit plan or arrangement, or amend-
ing or terminating any existing employee benefit plan or arrangement or adopting any
new employee benefit plan or arrangement, except in the ordinary course of business or
in accordance with a pre-existing Contract or Employee Benefit Plan;

-
NEWYORK 1317855 v1342K} -37-



2,
Ly

T

A

[
i, T

o~
G eia

e e

i
4
i

-

T R S

et 2 N e, Oy o e B b 0 Tk K

(v)  making any other change in employment terms for any of its directors,
officers, and employees except for immaterial changes in the ordinary course of business
consistent with past practice; provided, that the Companies and their respective

Subsidiaries shall be entitled to hire and fire employees in the ordinary course of business
consistent with past practice:

{vi) making any material change in any method of accounting or auditing
practice other than those changes required by GAAP or applicable Law;

(vil) making any distributions to the Seller or any parties other than the

Companies and their Subsidiaries other than dividends or distributions payable solely in
cash;

(viii) issuing, selling or transferring any interest in the Companies or their

Subsidiaries or any rights to acquire any interest in the Companies or their Subsidiaries.
other than pursuant to this Agreement;

(ix)  selling, assigning, licensing or transferring any proprietary rights owned
by. issued to or licensed to it other than in the ordinary course of business consistent with
past practice;

(x)  entering into, amending or terminating any Material Contract or taking
any other material action or entering into any other material transaction, in each case,
other than in the ordinary course of business consistent with past practice:

(xi)  conducting its cash management customs and practices other than in the
ordinary course of business consistent with past practice (including with respect to
collection of accounts receivable. payment of accounts payable and accrued expenses);

(xii) conducting its practices regarding the purchasing of inventory and
supplies and the making of repairs and the performance of maintenance of property. in
each case other than in the ordinary course of business consistent with past practice;

{xiii) making any loans or advances to, or guarantees for the benefit of, any
Person in excess of $50,000 in the aggregate for all Persons;

(xiv) making charitable contributions, pledges, association fees or dues in
excess of $100,000 in the aggregate;

(xv) making any material tax election:

{xvi) acquiring the business, capital stock, other equity interests or substantially
all the assets of another Person;

(xvii) granting any severance, retention or termination pay arrangement or
amend any such existing agreement:
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(xviii) entering into any agreement or arrangement containing any provision or
covenant granting any concessions or rights to any railroad or other Person with respect
to the use of any rail lines, yards of other fixed railroad property of the Company or any
of its Subsidiaries (whether through divestiture of lines, the grant of trackage or haulage
rights or otherwise);

(xix) entering into any partnership, joint venture or similar agreement;

(xx) make commitments for capital expenditures to be made following the
Closing Date that exceed 120% of Residual Capital Expenditure Budget; provided that
Selier shall consult with Purchaser prior to entering into any commitment with respect to
capital expenditures to be made following the Closing not contained in the 2004 Capital
Expenditures Budget and in excess of $100,000; and

(xxi) committing to do any of the foregoing.

(b)  Notwithstanding anything contained in this Agreement to the contrary, the

Seller shall, through the Closing Date, cause the Companies and each of their respective
Subsidiaries to

@) take measures, in the ordinary course of business consistent with past
practice, to prevent the Business from suffering any theft, damage, destruction or casualty
to any material assets of the Business,

(i)  pay, prior to the Closing Date, any excise tax, penalty, liquidated damages
or other liability required to be made to any governmental agency or multiemployer plan
or fund for failure to make any Employee Benefit Plan contributions with respect to any
Employee Benefit Plan or corresponding fund or trust required under the Code, ERISA,
or the terms of any Employee Benefit Plan, or to otherwise to comply with the Code or
ERISA; pay prior to the appropriate due date any premium payments required to be made
to the Pension Benefit Guaranty Corporation (“PBGC™) under ERISA or applicable
regulations, rules or pronouncements issued by PBGC or any other governmental agency;
and comply with Section 4043 of ERISA by timely notifying the PBGC of any reportable
events,

(iti)  maintain insurance policies with respect to the Business against such risks
and in such amounts as management of the Business has reasonably determined to be
prudent in accordance with industry practices,

(iv)
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for such contraventions, conflicts and violations referred to in clause (ii) and for
such failures to obtain any such consent or other action, defaults, terminations,
cancellations. accelerations, changes, losses or Liens referred to in clauses (iii)
and (iv) that would not be reasonably expected to have, individually or in the
aggregate, a Material Adverse Effect on Parent or materially to impair the ability
of Parent and Merger Subsidiary to consummate the transactions contemplated by
this Agreement.

SECTION 5.05. Disclosure Documents. None of the information provided
in writing by Parent or Merger Subsidiary for inclusion in the Company Proxy
Statement or any amendment or supplement thereto, at the time the Company
Proxy Statement or any amendment or supplement thereto is first mailed to
stockholders of the Company and at the time the stockholders vote on the
approval and adoption of this Agreement, will contain any untrue statement of a
material fact or omit to state any matenial fact necessary in order to make the
statements made therein, in the light of the circumstances under which they were
made, not misleading.

SECTION 5.06. Finders' Fees. Except for Salomon Smith Barney, whose
fees will be paid by Parent. there is no investment banker, broker. finder or other
intermediary that has been retained by or is authorized to act on behalf of Parent
who might be entitled to any fee or commission from the Company or any of its
Subsidiaries in connecuion with the transactions contemplated by this Agreement.

SECTION 5.07. Adequate Funds. Parent will have at the Effective Time
sufficient funds for the payment of the aggregate Merger Consideration and to
perform its obligations under this Agreement. -

SECTION 5.08. Compliunce wirth Laws. Neither Parent nor any of its
Subsidiaries is in violation of, or has violated. any applicable provisions of any
laws, statutes, ordinances or regulations except for such matters as would not,
individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect on Parent.

ARTICLE 6
COVENANTS OF THE COMPANY

The Company agrees that:
SECTION 6.01. Conduct of the Company. (a) Except as otherwise
expressly set forth in this Agreement or as set forth in Section 6.01 of the

Company s Disclosure Letter, during the period from the date of this Agreement
through the Effective Time, the Company shall, and shall cause each of its
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Subsidiaries to, carry on their respective businesses in the ordinary course
consistent with past practice and in compliance in all material respects with all

) . . ) o |
applicable Laws and, to the extent consistent therewith, shall use their reasonable
best efforts to preserve intact their current business organizations, subject to the
restrictions imposed by this Agreement, use their reasonable best efforts to keep -

available the services of their current officers and key employees and use their

reasonable best efforts to preserve their relationships with those Persons having

business dealings with them. Without limiting the generality of the foregoing, ¥
except as otherwise expressly set forth in this Agreement, as set forth in Section

6.01 of the Disclosure Letter or as required to implement the Rights Plan (as

hereinafter defined) in accordance with and subject to clause (ii) hereof, during -y
the period from the date of this Agreement through the Effective Time, the

Company shall not. and shall not permit any of its Subsidiaries to (without the

prior written consent of Parent, which consent, in the case of any action referred to -
in any of clauses (iv), (v), (vi), (viii), (ix), (x), {x1), sub-clause (v) of clause (xiii)

(other than with respect to trackage rights) and (xv) shall not be unreasonably

delayed or withheld). 3

(i) other than dividends and diswributions (including liquidating
distributions) by a direct or indirect wholly-owned Subsidiary of the !
Company to its parent company, (x) declare, set aside or pay any dividends
on, or make any other distributions in respect of, any of its capital stock
{except as contemplated by clause (ii) below), (y) split, combine or 1
reclassify any of its capital stock or issue or authorize the issuance of any
other securities in respect of, in lieu of or in substitutton for shares of its
capital stock, or (z) purchase, redeem, retire or otherwise acquire any g
shares of its capital stock or the capital stock of any Subsidiaries of the
Company or any other securities thereof or any rights, warrants or options
to acquire any such shares or other securities; B

(1) 1ssue, deliver, sell, pledge or otherwise encumber any

Company Securities or any Company Subsidiary Securities or any B

securities convertible 1nto, or any rights. warrants or options to acquire,

any such Company Securities or any Company Subsidiary Securities, 1n

each case other than (x) pursuant to the exercise of stock options existing 2

on the date of this Agreement, (y) pursuant to grants of stock options as

provided under Section 6.05(a) or exercises thereot in accordance with

their terms or (z) securitics issued by a direct or indirect wholly-owned 8

Subsidiary of the Company to the Company or a direct or indirect wholly-

owned Subsidiary of the Company provided, that if any Person shail have

announced an Acquisition Proposal, the Company shall have the right, H

prior to the consummation of the Merger. to implement, modify, amend,

redeem or issue securities in respect of a shareholder rights plan (the .
A-31 2
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“Rights Plan™), but only so long as such Rights Plan contains provisions
reasonably satisfactory in form and substance 1o Parent to exempt this
Agreement and the transactions to be effected pursuant to this Agreement
from such Rights Plan and to assure that this Agreement and the Merger
will not trigger such Right Plan;

(i1i) adopt. propose or agree to any amendment to (A) its (or any
of its Subsidiaries’) centificate of incorporation, by-laws or other
comparable orgamizational documents or (B) a material term of any of its
(or any of its Subsidiaries) outstanding sccurities;

(iv) sell, lease, license, morigage or otherwise encumber,
voluntarily subject to any Lien or otherwise dispose of any of its properties
or assets, other than (w) Liens securing intercompany indebtedness, (x)
sales, abandonments or other dispositions of railroad equipment and
property in the ordinary course of business consistent with past practice.
(y) leases and licenses with a term of less than one year of railroad
equipment and property in the ordinary course of business consistent with
past practice and (z) leases and licenses with a term of at least one year of
railroad equipment and property in the ordinary course of business
consistent with past practice, which, in the case of each of clause (x) and
(2), do not exceed in the aggregate S10 million on an annual basis
(measured separately with respect to each clause);

(v) make or agree to make (x) any acquisition (including through
a leasing arrangement) (other than of inventory and rolling stock in the
ordinary course of business) or (y) capital expenditure which (1) in the
case of any action referred to in clause (x) or (y), exceeds $5.0 million
individually or (2) in the case of clauses (x) and (y) measurcd together,
exceeds in the aggregate $75.0 million on an annual basis. except (1)
whether or not 1n the ordinary course of business, as reasonably necessary
in response to an unanticipated emergency sttuation. to preserve the
existing level of utility of any of the Company’s railroad lines, and (II)
pursuant to agreements and commitments entered into prior to the date of
this Agreement and set forth in Section 6.01(a)(v) of the Disclosure Letter:

(vi) incur or assume any indebtedness for horrowed money or
guarantee any such indebtedness other than (w) borrowings under credit
facilities existing as of the date of this Agrecment and any replacemenis
therefor or refinancings thereof in the ordinary course of business
consistent with past practice (it being understood that the aggregate
principal amount of any such replacement or other new financing may not
exceed the principal amount of the credut facility being replaced or
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refinanced and that any such replacement or other new financing shall
permit termination or prepayment on not more than 30 days notice without
the payment of any penalty other than standard funding “breakage” costs),
or (x) other borrowings in the ordinary course of business and in amounts
and on terms consistent with past practice but in no event exceeding $20.0
million in the aggregate; .

(vii) except for loans, advances, capital contributions or
investments made to a direct or indirect wholly-owned Subsidiary of the
Company in the ordinary course of business consistent with past practice,
make any loans, advances or capital contributions to, or investments in,
any other Person;

(viii) except as required by Law, or as consistent with past practice,
make any tax election,

(ix) pay, discharge. settle or satisfy any claims. liabilities or
obligations (whether absolute, accrued, asserted or unasserted, contingent
or otherwise) other than the payment, discharge, settlement or satisfaction
of claims, liabilities or obligations (A) where there is a legal or contractual
obligation to pay, (B) reflected or reserved against in, or contemplated by,
the Company Balance Sheet, (C) incurred in the ordinary course of
business consistent with past practice or (D) habilities incurred in
accordance with this Agreement; provided that, with respect to clause (C},
none of such payments, discharges, settlements or satisfaction shall in any
event exceed $10 million in the aggregate per annum;

(x) except in the ordinary course of business consistent with past
practice, enter into any contract or agreement involving annual payments
of more than $1.0 million, modify or amend in any matenal respect or
terminate any such contract or agreement to which the Compaay or any of
its Subsidiaries is a party, or waive, release or assign any rights or claims
under any such coniract or agreement that are significant to any such
contract or agreement;

(xi) ~make any material change in any method of accounting or
accounting principles or practice by 1t or any of its Subsidiaries, except for
any such change required by GAAP or Regulation S-X under the 1934
Act;

(xii) (A) grant any severance, retention or termination pay to, or y

amend any cxisting severance, retention or termination arrangement with.
any current or former director, officer or employee of the Company or any
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of its Subsidiaries, (B) increase benefits payable under any existing
severance, retention or termination pay policies or employment
agreements, (C) enter into or amend any employment, deferred
compensation or other simlar agreement (or amend any such existing
agreement) with any director, officer or employee of the Company or any
of its Subsidiaries, (D) except as provided under Section 6.05(a), establish,

-adopt or amend (except as required by applicable Law) any collective
bargaining (except for any collective bargaining agreement entered into or
.amended in the ordinary course of business). bonus, profit-sharing, thrift,
pension, retirement, retention, deferred compensation, compensation,
stock option, restricted stock or other benefit plan or arrangement covering
any director. officer or employce of the Company or any of its Subsidiaries
or (E) increase compensation, bonus or other benefits payable to any
director, officer or employee of the Company or any of its Subsidiaries
except (x) as provided under Scction 6.05(a). (y) for salary and bonus
increases granted 1n connection with employee promotions in the ordinary
course of business consistent with past practice and (z) for annual salary
increases and annual cash bonuses in the ordinary course of business
consistent with past practice based on business conditions and Company
performance; provided that the target level of such bonuses (expressed as a
percentage of salary upon attainment of objectives) shall in no event
excecd the target level in effect with respect to 2000;

(xiii) enter into any agreement or arrangement containing any
provision or covenant (x) limiting in any respect the ability to compete in
any manner with any Person or in any area which would bind the
Company or any of its Subsidiaries or any Affiliate or successor of the
Company after the Effective Tume or (y) granung any concessions or rights
to any railroad or other Person with respect to the use of any rail lines,
yards of other fixed railroad property of the Company or any of its
Subsidianes (whether through divestiture of lines, the grant of trackage or
haulage rights or otherwise), provided that the provisions of clause (y)
shall not prohibit the grant of any such nights for a period of less than six
months (other than trackage nights, the grant of which shall be prohibited);

{xiv) enter into any partnership, joint venture or similar agreement
or arrangement that, if the transaction contemplated thereby were
consummated, would result in a partnership, joint venture, Minority
Interest or similar entity;

(xv) except as permitied pursuant to clause (v1), enter into any
agreement relanng to indebtedness for borrowed money or the deferred
purchase price of property (in either case whether incurred. accrued,

A-34
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guaranteed or secured by an asset), except any such agreement with an
outstanding principal amount not exceeding $2.5 million and which may
be prepaid on not more than 30 days notice without the payment of any
penalty other than standard funding “breakage” costs;

(xvi) enter into any material agency, dealer, sales representative,
marketing or other similar agreement other than in the ordinary course of
business consistent with past practice;

(xvii) enter into any agreement with or for the benefit of any
Affiliate of the Company or any Subsidiary of the Company except for the
continuation in the ordinary course of business consistent with past

practice of arrangements or practices in effect as of the date hereof or as
otherwise permiited by this Agreement;

(xviii) take any action that would reasonably be expected to make
any representation or warranty of the Company hereunder inaccurate in
any respect at, or as of any time prior to, the Effective Time; or

(xix) authorize or commit or agree to take any of the foregoing
actions.

(b) Itis understood and agreed that the Company shall continue its
program to divest the assets set forth in Section 6.01(b) of the Disclosure Letter
and shall use its reasonable best etforts to effect such divesutures; provided that
(i) the Company shall keep Parent informed and shall consult 1n good faith with
Parent with respect to material developments in connection with any such
divestiture and (1i) the terms of any such divestiture shall be subject to Parent’s

prior written approval {(which approval shall not be unreasonably delayed or
withheld).

(c) Inaddition to the Company’s other obligations under this
Agreement, subject to applicable Law and to the extent reasonably practicable, the
Company and its Subsidiaries will, and the Company will use 1ts reasonable best
efforts to cause 1ts directors, officers and other representatives to, consult with
Parent with respect to significant matters relating to any Minority Interest and
consider in good faith Parent’s views when taking action (as a shareholder,
director or otherwise) with respect to any such matter (it being understood that the
provisions of this Scction 6.01(c) shall not require any Person to take any action
inconsistent with such Person’s fiduciary duties under Law).

SECTION 6.02. Stockholder Meeting; Proxy Material. The Company shall
cause a meeting of its stockholders (the "Company Stocikhoider Meeting”) to be
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(o) Tax Status. None of White, Tender Sub, or any
subsidiary of White or Tender Sub has taken any action or,
as of the date hereof, is aware of any fact that would
jeopardize the qualification of the Merger as a reorgani-
zation under Sections 368(a)(l}(A) and 368(a)(2)(D) of the
Code.

ARTICLE IV

COVENANTS RELATING TO CONDUCT OF BUSINESS

SECTION 4.1. Conduct of Business. (a) Conduct of
Business. Except as contemplated by this Agreement or as set
forth in Section 4.1 of the Green Disclosure Schedule or the
white Disclosure Schedule, as applicable, during the period
from the date of this Agreement to the Effective Time, Green
and White shall, and shall cause their respective subsidiaries
to, carry on their respective businesses in the ordinary course
consistent with past practice and in compliance in all material
respects with all applicable laws and regulations and, to the
extent consistent therewith, shall use all reasonable efforts
to preserve intact their current business organizations, use
reasonable efforts to keep available the services of their cur-
rent officers and other key employees as a group and preserve
their relationships with those persons having business dealings
with them to the end that their goodwill and ongoing businesses
shall be unimpaired at the Effective Time. Except as contem-
plated by this Agreement or as set forth in Section 4.1 of the
Green Disclosure Schedule or the White Disclosure Schedule, as
applicable, without limiting the generality of the foregoing,
during the period from the date of this Agreement to the Effec-
tive Time, neither Green nor White shall, nor shall such par-
ties permit any of their respective subsidiaries to (without
the consent of the other party hereto, provided that such con-
sent shall not be required in respect of subsections (iv) or
(v) below if, based on the advice of outside counsel to either
party, the discussion of such matters or related disclosures of
information by the parties hereto would be inappropriate}:

(i) other than dividends and distributions (in-
cluding liquidating distributions) by a direct or indirect
wholly owned subsidiary of Green or White, as applicable,
to its parent, or by a subsidiary that is partially owned
by Green or White, as applicable, or any of their respec-
tive subsidiaries, provided that Green or White, as appli-
cable, or any such subsidiary receives or is to receive
its proportionate share thereof, and other than the regu-
lar quarterly dividends of $.475 per share with respect to
Green Common Stock, regular quarterly dividends of $.54125
per share with respect to Green ESO? Preferred Stock in
accordance with its terms and regular quarterly dividends
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of $.26 per share with respect to White Common Stock (plus
such increases as may be properly authorized not to exceed
20% per annum), (X) declare, set aside or pay any divi-
dends on, or make any other distributions in respect of,
any of its capital stock, (y) split, combine or reclassify
any of its capital stock or issue or authorize the issu-
ance of any other securities in respect of, in lieu of or
in substitution for shares of its capital stock, or

(z) except in connection with the funding of employee ben-
efit plans, purchase, radeem, retire or otherwise acquire
any shares of its capital stock or the capital stock of
any of its Significant Subsidiaries or any other securi-
ties thereof or any rights, warrants or options to acquire
any such shares or other securities;

(ii) issue, deliver, sell, pledge or otherwise en-
cumber any shares of its capital stock, any other voting
securities or any securities ccnvertible into, or any
rights, warrants or options to acquire, any such shares,
voting securities or convertible securities (other than
(u) in accordance with the terms of the Green Rights
Agreement or the White Rights Agreement, (w) the issuance
of Green Common Stock or White Common Stock (A) upon the
exercise of Green Employee Stock Options or White Employee
Steock Options, respectively, and listed in the Green Dis-
closure Schedule and the White Disclosure Schedule out-
standing on the date of this Agreement and in accordance
with their present terms or (B) pursuant to a grant exist-
ing as of the date her=of or otherwise permitted under
this Section under any Employee Benefit Plan, (xz) the
grant or award of (A) Green Employee Stock Options or
White Employee Stock Options (or the issuance of CGreen
Common Stock or White Common Stock upon exercise thereof)
consistent with past practice in amounts not to exceed, in
any l2-month period, 110% of the amount issued in the
prior 12-month period, and (B) in the case of White, tar-
get bonus awards under White’s long-term incentive plans
consistent with past practice in amounts not to exceed, in
any l12-month period, 110% of the amouants of the aggregate
target bonus awards issued in the prior l2-menth period,
{y) the issuance of Green Common Stock upon conversion of
Green ESOP Preferred Stock in accordance with its terms
and (z) the issuance of Green Commor Stock or White Common
Stock pursuant to the Option Agreements):

(iii) in the case of Green or White, adopt, propcse
or agree to any amendment to its articles of incorpora-
tion, by-laws or other comparable organizational docu-
ments, except for such amendments as are contemplated
hereby, and, in the case of any subsidiary, adopit, propose
or agree to any amendment to its certificate of incorpora-
tion, by-laws or other comparable organizational documents
other than in the ordinary course in a manner which does
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not have a2 material adverse effect on Green or White, as
applicable;

(iv) sell, lease, license, mortgage or otherwise
encumber or subject to any Lien or otherwise dispose of
any of its properties or assets, other than (x) transac-
tions in the ordinary course of business consistent with
past practice and (y) transactions involving assets which
do not individually or in the aggregate exceed $50,000,000
in any 12-month period;

(v) make or agree to make any acquisition (other
than of inventory) or capital expenditure;

{vi) except in the ordinary course consistent with
past practice, make any tax election that could reasonably
be expected to have a material adverse effect on Green or
White, as applicable, or settle or compromise any material
income tax liability:

(vii) pay, discharge, settle or satisiy any material
claims, liabilities or obligations (whether absoclute, ac-
crued, asserted or unasserted, contingent or otherwise),
other than the payment, discharge, settlement or satisfac-
tion (&) in the ordinary course of business consistent
with past practice or in accordance with their terms, (B)
of liabilities reflected or reserved against in, or con-
templated by, the most rscent consolidated financial
statements (or the notes thereto) of Green included in the
Green Filed SEC Documents or of White included in the
White Filed SEC Documents, as applicable, (C) incurred
since the date of such financial statements in the ordi-
nary course of business consistent with past practice or
(D) which do not in the aggregate have a material adverse
effect on Green or White, as applicable;

(viii) except in the ordinary course of business or
except as would not reasonably be expected to have a mate-
rial adverse effect on Green or White, as applicable, mod-
ify, amend or terminate any material contract or agreement
to which Green or White, as applicable, or any of their
respective subsidiaries, is a party or waive, release or
assign any material rights or claims thereunder;

(ix) make any material change to its accounting
methods, principles or practices, except as may be re-
quired by generally accepted accounting principles;

(x) except as required by law or contemplated
hereby and except for rail labor agreements negotiated in
the ordinary course, enter into, adopt or amend in any
material respect or terminate any Green Benefit Plan or
white Benefit Plan, as applicable, or any other agreement,
plan or policy involving Green or White, as applicable, or
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(& . Toikz Cemontion's Xaocsiedgs, there am ue viclations of BERISA or
of tte Coce by th2 Corporatica of fts Subsidingies with reapect to cay Beasfit Fiat and a0 -
acpect of the Bensfit Plars, or thely cdministeation, i3 i moterind zezcomplisnce with the
appliceble provisicas of EXISA, the Cods ard any cther federal or ciate Lawr spplicabls o the
Bevsfit Finps, Meither ¢ha Corporetion, £o7 ks Subaldindes, eor any of fielr recpective
direciors, stployess €7 Agse, £OT gy °pamty ks interent® (as defized ia Section 3(14) of
ERIS4) or “dicgualified paroen” (a8 dafized in Szcion 4975(6)(2) of the Cedse) bas eagaged
in cr been a party to any “prelafbied tmnceeicn? (a0 defized in Sectlon 405 of-ERISA) with
g2cpect to any Benefin Flon in comzecticn with. which any pessca ccald bs eubject to either a
civil pemity axecced of Bebility incarred purcsast to ERISA of o tax imposed by Ssctioa
4973 cf the Ccde. Mo pensica pha licted ¢a Schedule 4,14 Berelo is subject to Title IV of
BESA cor to the mindmom fending requirements of Secticn 302 of ERISA or Saction 412 of
the Ccde, or is o multi=mployer plan a3 deficed ia Section 3(37) asd 4C01(a)(ili) of ERISA. -

SECTION 4.15 Thxes. _ ' _

| = (3) Bxcept ag cet forth on Schedule 4.15, dre Corporation and its
Subaids }

, with 7ecpect to concolidnted or combired returns in which the Corporation ard
#3 Subsidinrizs are ircluded, have duly arzd preperly filed, or will duly and properly file, on
a timely basis afl Tax Returns which were er will ts required to be filed by any of them, and
all such Tax Returns were (or will be) tree, comrect ard complese in all material respects
whea filed for all pericds ending ¢a or txlore tke Closing, The Corporation and its
Subsidiaries have paid all Taxzs payable by them in respect of all periods covered by such
filed Tax Retums, or the Corporaticn will so reflect or et up o2 its boolks, for all subsequent
pericds or perticns thereof exding en or before tte Clouing recerves which are odeguate for
the paymest of ali such Taxes. ABTar»asmu:szmpcmcnmdasswmﬁmmm
wers reguirzd by faw 0 witadeld creollsct have teea Culy withiald or collectzd and, Go the

. " extert required, have beea paid 2o tke proper governmental tedy. Tesre are 2o Lions with

mm?mcponmyof&tepmpmﬁmm real or percsoal, tnagible or iatangible,
of the Corporation ard its Subsidiaries.

(b)  Except as ¢zt forth oo Schedulz 4.15, £o such Tax Returng for cay . T

taxable year are currertly uader avdit. . A
l‘-.::‘i'

- ()  Except as st forth ca Schedulz 4,15, the Corporation has not given - 1 iy
any waivers or comparnble conoents respecticg the application of e appﬁ&bhmnnecf . s
ammumwnmdmmymaeanmwhthi‘mwemmmnmeﬂea ‘L“J

\ SECTION 4.18 Canttots. Schzdule 4.16 kereio cets forth all of the ,,
coatracts, agreemsents, leaces, Boeases, relaticaships aed commitmrents, weitten of ozal, ¢ "y
currently in effect, to waich the Corporatica cr any Subaldiary s a party which are: (2) .the b
twenty-five (25) largest freipht mil cervice contracts (measured by gross freigit fevezve in -~ i

+ dotlars for the fiscal year ended December 31, 1995). (o} Benchit Plans; (c¢) lences of reni ¥
property involving the payment o7 7ecsipt of mere (o $iO €00 per year; {d) lenses of




* ard leck boxes of the Cerperation and its Subsidinges in wirich there are deposited monies of

ol 5"' %04 'W"u.im ————
T T -

pereeral TIoeeny imveiviag Ce taymes? oF 5eeeint of ¢ ﬂm.m‘?zsocccpulaseoraeﬂes

cf s2iztzd 1nacesy  {s) feocimps sights ard jolnt fecility agreemarts; (f) operments limiting

@3 fresdem of e Corpomton er it Svtoldhviz to ccogeia In any Bos of busivers or da

ony prozeashic o13a o7 il ooy pereoa; () Shem of imirst oy ngreements providing for dhe
g@mﬁuamwamgmdmmmmmm

agresmets of £3mgey o canscld-tion which iovelve 22 seeeint by tie Corporation of any
Scridiary of 320,600 or merz; () czeaments to wiich the Comporcticn or any Subgidiary |

i a pasty and in wRich any of oo dizeetem, offiess er exxployses of the Corporation or any T
Schaidigy bas any pemen interest, eitier divect or iadirest; (D) leters of intent or
ayrzEmests with reopect 0 2 coguisiticn of the busloass, oocsts o chares of any other
brsinzy () eorntrocts reltisg o the provisicen of ccnonlting cervices which require the
payxent of 5100,C00 c7 mere; (k) switching or anelilary sarvics cortracts requiving the
mﬁwﬂmamﬁ,ma)xzﬂ:ﬁs agreemenmts, fences, Edenses requiring the
raymex of mezey to ¢ by {2 Corporatica or any Subzidinry, reisticaships or commitrments, *
cther than e licted In amy pants of (n) throuzh (X)), which involve, or may reasonably te
expactad ¢ tovelve, the paymert or receipt of 300,000 or mors (wEather In cash or in
goeds or cervices of an eguivalent value) over their term, facleding resewsl options. Eneep?
as szt fored ca Schednlz 4,16, exch of the controcts linted ea Schadule 4.16 is in full force
and effect ad i3 o vatld ard birding cbligatica of the Corpomtion or its Subsidiaries.
Except a3 czt forth co Sckadule 4.16, no event has cocurred that constituies or would, withe
the pasage of time or compliarce with any applicabls rotice requirements, coastitute a
dafzult by b2 Corporaticn or any Subsidiary, or to e Corpomtion’s Knowledge, any other
party t:ereto, ueder any such contracts,

SECTION 4.17 Rank Acconnts. Schede!'s 4.17 kereto hits oll bank scccums

£

-
Sy

the Cerperctica or itz Sebaldiariss. The irdividuals linted ca Sckednls 4.17 ave the
Cexigaated sigeatorieg for the occcunts listad cn Schadule 4,17,

SECTION 4.13 Fermits nrd Licansas. The Corporatica ard its Subsidiorics .
bave all permits, Beences, crders and agprovals of afl fzézml, maig, loeal ¢7 foreiga
governmertal or regulntory todies required for it to casry ca its buciesss as currsatly-
corducted, except rose permits, Hcenses, orders and opprovals the failurs to cbin which
individually or in tbe aggregate would nct mscusn!ytee:"eaedwhnveaMmmnIAdveﬁ°
Effect. ]
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SECTION 4.19 RBheis. Z=eept s set fosth on Schedule 4,19, ke
Corporsticn ks eot employed or rotnired any broer, agest, fieder oz othér posty, or
incurred aay cdligaticn for brokemse fees, finder's fees or comminzions with respact 10 the
trapzactions centempliated by this uient, or ctherwise deakt with cayoms gurporting fo . L
“alnﬁzecz;:atyofnfmda-mbmmyubm&aﬁowmwm&motm :
Subsidiaries, or the Sellers, or tke Buyer, may be cblignted to gay stch a fee cr commission. % ¥
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SECTICN 3.6  Arcroynls Revieed, Eweept for the DOT Asproval and as
o=t forel on Scdachnle 8.6, nedther ths exscuticn and dalivery by &2 Boyer of this Agreement,
sor @2 conrnmmaticn by ehe Buyer of ths wemezetions coampl-ied by this Agreement,
megTires T ecorem oy gppeol of, or @8 giving of adveacs noties by the Euyer 0, or the
registratica by (he Buyer with, or (29 tnking of ooy clior aetien by oo Buyer in segpect of,
sy fadem), cxfs or loeal porvammesd c=therlty,

SECXION 5.7  Fpmoymenl. Ts Buyer bo ceguiing he Shazes for its cwn
seeoart, for bvectmant ead oot with 2 visw o, €7 Jor ¢ffey o7 r2mls in coneection with, 2
dizrtriicn tersed wlithiin 3 ool of e Seturities AL of 1533, o3 amezded and the
mulzg ood ety ©gTandsr oo 4 dictritetien doveo! kn vickden of any opplicable
seceritia by

SECTIONM 5.8 Imyerdmtions by Buyer. Ths Buyer bas conducted an
extsncive brvestizntica of the fiztroial conditicn, properties and operations of the
Corporaticn and ity Subsidiaries end that during the courze of cuch investigation, the
Corperaticn, its Subzidinries aed the Sellars bave caused the facilities, bocks, records and
perzonne) of e Cesperction ard s Subsidiaries to be mode gvailable to the Buyer azd bave
czused to be providad to the Buyer scch clrer information with respect to the Corporation
and its Subsidiaries as the Buyer bas requested. The Buyer bag received from the
Ccrperaticn, its Subsidinries ard the Sellers all of the written information which the Buyer
Aas requested in writing, and the Buyer has been given the cpportunity to discuss the
Corporatica, its Subsidinries and their business prospects with reprecentatives of the
Cerporation, its Subsidinries ard the Sellers, o have such representatives answer any
Geenicns regarding the busicess of the Corporation and its Subsidiaries, all of which
questicas have beza answered to the Buyer's full satisfaction, ard o ctinin asy additicaal
aformaticn which the Corpomtion, 43 Subsidiaries or tke Sellers possess thet by pecermary
for the Buyer to complste its investizaticn o ity satisfecticn.  Ths Buyer &g bod occees t0
e focilities and propertias of the Corporaticn and its Subsidiaries agd bas inspected them to
the Buyer's sstisfacticn.

ARTICLE VI co
COVENANTS

SECTION 6.1 ¢ 3 i =2,

berecf uctil the Closing Date, mmmﬂzﬂwmmﬁem
will, azd will couse Ry Subsidinrizg to, cperxte and carry cut their reapective busizeases in all
material recpects in the crdinary course of busieess consistent with past prectice, and shell
ose all reazomable efforts to preserve intact thedr tusiness organizntions ard relaticashies with
third parties; provided, powever, that nothing in this Section shall be ¢zemed to provent the
Corporation from undertaking any cction ceceseary, proper or advisable to effectnnte this -~
Agresment and the traasecticns contemplated bereunder. Subject to the express provisions of
Section 6.2 hereof, witkout Limiting the gezerality of tkhe foregoing, frem the date hereof
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iy forescing, or alter the terms of aay cuivterding cecudnizs dssvwed by it

e (@) amend, extezd or modify ony cooteoct o2 forth ca Schedule

3 ' ' 4.16 (cther than real preperty leases, Eoenses azd comtracts favelving the
cayeent by the Corpertion of leas then $25,C00) if such amended, extterdad
cr medified controet Bas 2 term beyced December 31, 1997; o

(0)  ecter ir20 any coatrect or commireent of ey kizd if Tuch
o . comtmal F comminzart aveives () the paymect of receiyt by @3 Compentica
;},:’ : . of 325,000 cr woore carteg 18 term eed (H) bns @ t3m bsyead Deesmber 31, s
1997

SECTICN 6.2 2 ]

@2 Clcging Date, ﬁ:ﬁzm&a&m&mmmwzmﬁyﬁhmm
a1 by“ac&cnél(n)cr(o)(mh,a *Cenreet Acticn”), e Cotpomtien sball deliver written
notice (the °Propeoed Action Netice™) 1ot of its dadire to ke amy Comiract Action.
. Tas 2ayer 2ball bave covemy<two (72) tours delivery cf a Proporsd Actios Neiice 1o
ézliver on objection in writiys to tha Co cizting €t s Buyer chjects to the
Prepeced Acticn ond cpreifyieg i detndl the for coeh obfecticn (the "Cbjection
Respeee™). I &2 Comporstlon does oot /e tr3 Objecticn Perponce within geventy-te7o
{72) bours of &3 Froponed Actica Metice, @2 Corportien ray & @2 prepesed Coztrect
Action and © ﬁmmmwmaMde@m(o).

- I sgplicoble.

af? SECTION 6.3 - Conital Sampnditures. APz o dsta hereaf, the Corporation
agrees to uze commercially reaccandle eflens to capialize mroverinls, Iaber, purchacs eervices

I3 =11



utl the Closing Date, writhont the prior writien comsent of the Boyer, tho Corpemtion, will
nmmmmmmm .

8
N @ mamawymmammmma
-3 rtock or property with recpest to sy shares of eapinl stock of the Corpozztion;
L ' (®) cxxeleor %mmamdmwhm
5. - mmdmmmmmmmm
- ' exitting cortracts ¢ commitments;
,I : : {©) ﬂ,m,&memmmdﬁmam
- S excart for such zales or dispositions made in the ondizary course of business
20 coanistent with past proctics which do ot exceed $350,000 in the aggrezate;

(d) adopt cr propose any amendimer: to its Certiftcate of
3 Iacorpcration or Bylaws;
" (¢) (7 acquire (isclnding, without limitaticn, by merger, -
consolidation, or scquiniticn of stock or assets) any corporation, partrership,
A cther busiress orgarization or any division thereof or (ii) acquire any astets
b except in the ordinary course of business consistent with past practice;
f , ()  assume, incur or gusrantze any cbligation cr Lability for borrowed
3 _ money, except in the ondinary courze of busiress consistent with past practice asd a3
s B oot forth cn Schedule 6.1(N); I

(30 grant an iocrease in the compensaticn payable or to becoms &
raystle (o any director, officer or employee therec!, or graat any £ZVerancs of
* termizaticn g3y oF enter into or vary the terms of any Becefit Plon, except () ,;
a3 521 forth oo Schedule 6.1(g), (i) scheduled increates pursuant to existing wGl
: contracts or (1i) increases in salary for maragernent employees, the aggregete s
£ amcunt of which may sot exceed the exinting salaries for manogement - el
;.,_f employees as & group by more than five percent (5 %); \f;
()  eccount for, manage or trem accounts receivabls or inventory in ';
= any manner ctber then in the ordinary and sormal courss consistent with pant byt 2
s - practice ar (without Himiting the generality of the foregoing) write off a3
" sacollectible sny notes or eccounts receivable or write down the valce of any Foel
:f inventory except in immaterial amounts or in the ordinary course of business %
' 1 (i)  hire any person excejt in the ordinary course of business ﬂ'
-+ . consistent with past practice; o -
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

Finance Dorket No, 32549

BURLINGTON NORTHERN INC. AND
BURLINGTON NORTHERN RAILROAD COMPANY

~ CONTROL AND MERGER -

SANTA FE PACIFIC CORPORATION AND
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY

RAILRCAD CONTROL AND MERGER APPLICATION

YOLUME 111

AGREEMENTS, FORM 10-K FILINGS,
ANNUAL REPORTS AND CURRENT
BALANCE SHEETS AND INCOME STATEMENTS
(EXHIBITS 2, 6, 9, 20 & 21)

Jeffrey R. Moreland

Richard E. Weicher

Santa Fe Pacific Corporation and
The Atchison, Topeka and
Santa Fe Railway Company

1700 Golf Road

Schaumburg, illinois 60173

(708) 9395-60G0

Erika Z. jones

Adrian L. Steel, jr.

Roy T. Englert, Jr.

Kathryn A. Kusske

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

(202) 463-2000

Attorneys for Santa Fe Pacific Corporation

and The Atchison, Topeka and Santa Fe
Railway Company

October 1994

Edmund W. Burke

Douglas }. Babb

jJanice G. Barber

Michael E. Roper

Thomas ). Knap

Burlington Northern inc. and
Burlington Northern Railroad Company

3800 Continental Plaza

777 Main Street

Ft. Worth, Texas 76102-5384

{817) 333-2367

Betty Jo Christian

Samuel M. Sipe, Jr.

Timothy M. Walsh

Steptoe & Johnson

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795
(202) 429-3000

Attorneys for Burlington Northern Inc. and
Burlington Northern Railroad Company



ARTICLE V

COVENANTS OF SFP

SFP agrees that:

SECTION 5.1. Conduct of SFP. From the date hereof
until the Effective Time, except as provided in Schedule V, SFP
and the SFP Material Subsidiaries shall conduct their business in
the ordinary course of business consistent with past practice and
shall use their reasonable best efforts to preserve intact their
business organizations and relationships with third parties;
provided that nothing in this Section shall be deemed tec prevent
SFP and its Subsidiaries from undertaking any action necessary,
proper or advisable to effectuate the Spinoff and all related
transactions in accerdance with and subject to the conditions set
forth in this Agreement; and provided further that nothing in
this Section shall be deemed to prevent SFP and its Subsidiaries
from taking any action referred to in clauses (b)(ii), (e), (£)
or (g) of this Section 5.1 where the taking of such action is not
consistent with the past practices of SFP and its Subsidiaries
if, but only if, such action is a Customary Action. For purposes
of this Agreement, an action shall be considered a "Customary
Action" where such action occurs in the ordinary course of the
relevant Person’s business and where the .taking.of such action is
generally recognized as being customary and prudent for other
major enterprises in such Perscn’s line of business. Without
limiting the generality of the foregoing, from the date hereof
until the Effective Time:

(a) SFP will not adopt or propose any change in its
certificate of incorporation or bylaws;

(b) Except for the Merger and the Spinoff, SFP will
not, and will not permit any Subsidiary of SFP, (i) to adopt
a plan of complete or partial liquidation, dissolution,
merger, consolidation, restructuring, recapitalization or
other reorganization or (ii) make any acquisition of any
business or other assets, whether by means of merger,
consolidation or otherwise, other than in the ordinary
course of business consistent with past practices and other
than acgquisitions that are Customary Actions;

{c) SFP will not, and will not permit any Subsidiary
of SFP to, sell, lease, license or otherwise dispose of any
material assets or property except (i) the Spinoff, (ii)
pursuant to existing contracts or commitments, (iii) in the
ordinary course of business consistent with past practice
and (iv) any such sale, lease, license or other disposition
that is a Customary Action;
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CERTIFICATE OF SERVICE
I hereby certify that I have this 12th day of December. 2008, served copies ot Applicants’
Reply to Petition of Union Pacific Railroad Company to Enjoin and Remedy Premature Exercise
of Control by Canadian National Railway Company {designated as CN-51) upon all known

partics of record in this proceeding by first-class mail or a more expe itjgus method.

Aléxdifder D. Coon - )

: .
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