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Honorable Anne K Quinlan
Acting Secretary
Surface Transportation Board
395 E Street S W
Washington, DC 20423

Re STB Docket No AB-1020X. East Perm Railroad. LLC - Abandonment
Exemption - In Berks and Montgomery Counties. Pennsylvania

Dear Acting Secretary Quinlan

Attached tor filing are the original and ten (10) copies of the Motion to Reject the
Request for Establishment of Conditions and Amount of Compensation

If you have any questions, please call me

Sincerely,

Karl Morell
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Of Counsel
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Washington, D C 20005
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Attorney for
East Pcnn Railroad, LLC

Dated January 7,2009



B17FORETHE

SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-1020X

EAS I' PliNN RAILROAD, LI.C
-ABANDONMENT EXEMPTION--

IN BERKS AND MONTGOMERY COUNTIES. PA

MOTION OF EAST PENN RAILROAD, LLC, TO REJECT THE REQUEST FOR
ESTABLISHMENT OF CONDITIONS AND AMOUNT OF COMPENSATION

Pursuant to 49 C F R § 1104 I0(a). East Penn Railroad. LLC ("ESPN") hereby urges the

Surface Transportation Board ("Board'*) to reject the Request for Establishment of Conditions

and Amount of Compensation filed by Berks County. PA (the "County"), on December 24,2008

("Request for Conditions*"), and supplemented on December 29.2008

At approximately 2 p.m . on December 24.2008. the County filed, via hand delivery-, its

Request for Conditions \\ith the Board ' The Certificate of Service on that document, dated

December 23,2008. falsely states that the document had been served on counsel for ESPN by

electronic mail At 12-25 p m. on December 26,2008. the undersigned informed the County's

law firm that service had still not been made and requested tracking information See Exhibit 1

At 4 54 p m , on December 26th. after Ball Jamk's Washington D C . office had closed for the

weekend, the County's law firm informed the undersigned that "The filing was sent to our

landlord's mail room for posting by first class mail on 12/24 I assumed it had been mailed. An

1 The Board's web site reflected the filing of the Request late in the afternoon of December 24th,
but the filing could not be accessed until the afternoon of December 29lh
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c-copy of the filing is attached " Sec fxhihn 2 The County's December 24Lh filing contained

367 pages \vhcrcas the referenced e-cop> contained a total of 107 pages, or less than 30 percent

of the filing Consequent!}, at 6 41 a m . on December 27.2008. the undersigned informed the

County's law firm thai f.SPN still had not received the entire filing. See Exhibit 3

At around noon on December 29.2008. the undersigned received a hand-delivered

version of the December 24lh filing Al around 4 p m , on December 2*). 2008. the undersigned

received the mailed \ersion of the December 24th filing

Pursuant to 49 C F R § 1152 27(g)( 1), l-SPN's reply was due December 29th (five days

ailer the Request for Conditions was filed), or less than 5 hours after first receiving the County's

entire filing Pursuant to 49 C F R § 1152 27(h)(4). ESPN's reply was due December 31,2008

(35 da\s after November 26.2008. when the offer of financial assistance was filed)

Pursuant 49 U S C § 10904(f)( 1 )(A), the Board is required to render its final decision m

this proceeding by January 23. 2009. which is 16 workdays from December 29th and 14 workdays

from December 3P1 Given the conflict in the Board's regulations as to the due date for ESPN's

reply, and m light of the upcoming statutory deadline for the final decision, ESPN filed a

preliminary reply on December 29.2008. selling forth ESPN affirmative evidence as to the net

liquidation value ("NLV") of the rail line being abandoned On December 31,2008, hSPN filed

its final reply which, for the convenience of the Bourd. restated the affirmative evidence

contained m ib preliminary reply and responded, as best as possible given the truncated response

period, to the information contained in the Request for Conditions

In filing the Request for Conditions, the Counly failed to comply with the service

requirement of 49 C h R § 1152 27(g)(l) (service by overnight mail) which specifically governs



requests for conditions in offer of financial assistance ("OFA") proceedings Hie County also

failed lo comply with 49 C F R § 1104 12(a) ("Service on the parties should be b> the same

method and class of service used in serving the Board ") The County's law firm hand-

delivered the filing to the Board mid-afternoon and then pro\ ided their landlord a copy for

mailing on Christmas Eve. with most Washington D C offices closed for the next 4 davs "

When pressed about their failure to comply with the Board's serxice rules, the County's

law firm blithely responded that ESPN should simply treat December 29lh as the filing date The

problem with this self-serving advice is threefold First, it is the Board and not counsel for the

Count) that has the ability to waive filing requirements set forth in the Code of Federal

Regulations and there simply was not enough time to obtain such a ruling from the Board Given

the extremely short statutory deadline for rendering a decision in this proceeding, any additional

time granted to ESPN would be at the Board's expense thus rendering an extension problematic

Second, it \\as the County that opted lo file on December 24th rather than the 29lh Finally and

most importantly, there is a vast difference between the NLV calculated by the County and the

NI V calculated b> ESPN. If the County does not like the price set by the Board, it can simply

walk away If the Board sets the price below fair \aluc. ESPN wi l l be forced to sell the line to

the County at an unfair price ESPN could not afford to run the risk of filing its reply late and

having the Board reject its evidence

In more normal Board proceedings, failure to comply with the applicable service rules

" hSPN finds it difficult to believe that the County's failure to comply with the Board's service
rules was unintentional Ball Janik's Washington DC office is located directly between the office
of the County's law firm and the Board Therefore, the County's counsel would have had to
walk or drive by the Ball Janik office in order to file the Request for Conditions with the Board



can be an irritant and ai most result in minor inconveniences since the reply period is usually 20

days In an OFA proceeding, the offerer's failure strictly to comply with the service rules

deprives the railroad of any meaningful opportunity to present its case

Whether deliberate or unintentional, the County's failure strictly to comply with the

Board's rules governing service has prejudiced ESPN's ability fully to prepare its reply

By the filing deadline on December 31s1. ESPN was aware of additional errors,

misstatcments and omissions in the County's Request for Conditions but simply did not have

ample time to incorporate them into the reply Moreover, HSPN did not have adequate time lo

verify other information contained in the Request for Conditions

ESPN is providing the following information for purposes of demonstrating prejudice in

support of this motion Because the Request for Conditions was not timely served. hSPN had

inadequate time to (1) verify the reroll rail, scrap rail and scrap OTM cited by Mr Landno. and

was thus forced lo accept those prices. (2) present evidence that the author of the 1998 appraisal

cited by the County (i) objected to the County's use of the appraisal in this proceeding, (n)

considers the use of that appraisal in this proceeding as unauthorized and improper, and (in)

subsequently changed his mind as to the quality of the title and now considers the vast majority

to be held in fee by ESPN, and (3) lo locate, copy and file with the Board Briefs of Title

associated with many of the Releases which the County claims are less than fee As an example,

attached as Exhibit 4 is Ihe "Brief of Title" associated with ihe Release from Henry and Jacob



Grabel3 The Bnefs of Title further demonstrate that the Releases conveyed fee title

The above examples are representative of the types of information ESPN eould have

introduced if the County had timely and appropriately served its filing

The County failed to comply with the Board's rules governing the service of pleadings

Whether intentional or inadvertent, that failure has significantly prejudiced ESPN ability fully to

respond and refute the information contained in the Request for Conditions The only

appropriate sanction for the County's conduct is the rejection of the Request for Conditions See

Petersen v Chicago. Great Western Ry Co, 3 R R D 346 (1943)(motion for a new trail stricken

because not served), Evans v Port Authority of New York and Wew Jersey, el al. 246 F Supp 2d

343 (2003)(motion for new trail denied because not served or accompanied by memorandum of

law)

The requested sanction is particularly appropriate in OFA proceedings, given the very

short statutory deadlines and the potentially high financial stakes involved Where, as here, the

offerer games the proceeding so as to deny the railroad a meaningful opportunity to present its

case, the only appropriate sanction is for the Board to summarily reject the Request for

Conditions

3 The consideration for this Release was $10.000 for 3 442 acres, or $2,905 29 per acre It
appears from the Brief of Title that the Grabels had purchased this property (from a widow),
which included a flour and grist mill, four dwellings, and a plantation or tract of land of 275
acres for three separate mortgages totaling 533,400 Less than a year later, the Grabels sold a
little over 1 percent of the property to the Colebrookdale Railroad for about 30 percent of their
purchase price It is inconceivable that the interest acquired by the railroad was simply an
easement as alleged by the County



CONCLUSION

ESPN respectfully urges the Board to reject the Request for Conditions and to terminate

this proceeding

Respectfully submitted.

Karl Morell
Of Counsel
Ball Janik LLP
1455 F S t . N W , Suite225
Washington, D C 20005
(202) 638-3307

Attorney for
EAST PENN RAILROAD, 1.1 XT

Dated January 7,2009



CERTIFICATE OF SERVICE

I hereby certify that on January 7.2009.1 caused the foregoing Motion to be served, by
hand delivery, on Counsel for Berks County. PA

Karl Morcll



EXHIBIT 1

Morell, Karl

To Jim Savage

Jim, according to the STB's web site, you filed a request to set conditions in AB-1020X on December
24th Pursuant to 49 C F R 1152 27(g)(1), you are obligated to serve all parties of record by
overnight delivery As of 12 25 pm on December 26, we have yet to receive your filing Please let us
know if you have complied with the Board's service rules and if so provide us with the necessary
tracking information

Karl

Karl Morell
Ol Counsel
Ball Jamk LLI>
1W h Street. NW
Suile 225
Washington, DC 20005

kmorcll((Jdc bjllp com
'lei 202-638-3307
Fax 202-7K3-fi947

Please be adused thai, to the extern this communication contains any advice or opinions concerning federal tax matters., it is not intended to be. and
may not be. used or relied upon by jny taxpayer tor the purpose of avoiding penalties under federal tax law

I his email message may contain information thul ^ privileged and or confidential The information contained m ihii email message is intended only
tor use of the person to whom it is addressed It (lie reader ot this message is not (I) the intended nxipienl or (2) the employee or agent responsible
to deliver it to the intended recipient, you are hereby notified lhat any dissemination, distribution or copying ol this communication is strictly
prohibited It you have received this communication m emir, please immediately notify us by telephone, and destroy the original message ITiunk
\ou



Page 1 ot I
EXHIBIT 2

| ̂ Attachments can contain viruses that may harm your computer Attachments may not display correctly. _ |

From: Jim Savage FjsavagelawlHaim com] Sent: Fn 12/26/2008 4 54 PM
To: Morell, Karl
Cc
Subject: Re AB-1020X

Attachments: Q gnjmg jr. dpc(40KB) D Req to Setjerms doc(113KB) Q Landrto_VS_3 doc(65KB) Q scanOOOB pdf(!MB)

Cl" Cremers Appraisal Report pdf(340KB} 'J ljQdno..Vertficatlon pdf(43KB) Q StSX*.MWayitpttf(lMB)

The filing was sent to our landlord's mail room for posting by first dass mail on 12/24 I assumed It had been mailed An e-copy of
the filing Is attached

James H M Savage, Esq
Attorney at Law
1750 K Street, N W - Suite 200
Washington, DC 20006
Tel (202) 296-3333
Fax (202) 296-3939
jsavagelawQaim com

PLEASE TAKE NOTICE The Information transmitted is Intended only for the person or entity to which it is addressed and may
contain confidential and/or privileged material Any renew, retransmission, dissemination or other use of, or taking of any action in
reliance upon, this information by persons or entities other than the intended recipient is prohibited If you receive this transmission
in error, please contact the sender immediately and delete the material from any computer

Listen to 350+ music, sports. & news radio stations - including songs for the holidays - FREE while you
browse Start.Listenjng.Now'



EXHIBIT 3

Morell, Karl

From: Morell, Karl

Sent: Saturday, December 27, 2008 6 41 AM

To: Jim Savage

Subject: RE AB-1020X

Based on a preliminary review, we still don't have the entire filing. For example, all of Landno's
exhibits are missing Your method of service is inexcusable but obviously intended to deny
ESPN any meaningful opportunity of response

From: Jim Savage [mailto:jsavagelaw@aim.com]
Sent: Fn 12/26/2008 4:56 PM
To: Morell, Karl
Subject: Re: AB-1020X

Kindly acknowledge receipt of my 4 54 PM e-mail transmitting the filing

James 11 M Savage, Esq
Atlomu} at Law
1750 K Street, N W - Suite 200
Washington. DC 20006
Tel (202)2%-3333
Fax(202)2%-393(>
jsavagelaw@aim com

PLEASE TAKE NOTICE The information transmitted is intended only for the person or entity to
which it is addressed and may contain confidential and/or privileged material Any review,
retransmission, dissemination or other use of, or taking of any action in reliance upon, this information
by persons or entities other than the intended recipient is prohibited It'you receive this transmission in
error, please contact the sender immediately and delete the material from any computer

Original Message
From Jim Savage <jsavagclaw@aim com>
To kmorell@balljamk com
Sent Fn, 26 Dec 2008 4 54 pm
Subject Re AB-I020X

The filing was sent to our landlord's mail room for posting by first class mail on 12/24 I assumed it had
been mailed An e-copy of the filing is attaehed

James 11 M Savage, hsq
Attorney at Law
1750 K Street, NW -Suite 200
Washington, DC 20006
lei (202) 2%-3333



EXHIBIT 4
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