CHARLES H MONTANGE
ATTORNEY AT LaW
426 NW 162ND STREET
SEATTLE WASHINGTON 98177

12061 546-1936
FAX {2086) 548-3739

20 January 2008
by eipress

Hon. Anne Quinlan
Secretary OMW

Surface Transportation Board

395 E Street SW AN 31200

Washington, D.C. 20024 dl
Puhpﬂ?wd

Section of Environmental Analysis
Surface Transportation Board

395 » Street SW

WashaingiLon, D.C. 20024

Re: Consolidated Rail Corporat-on — Apanconmeri
Exemption - 1n Haason County, KJ,
AB 167 (Sub-no. 1189X) enc relat=g proceedings;

Act-or. reguested con or pefore Janaary 76, 2709, to
preverTt ex parte apancorment auvzacrisal on on that
date.

Madams/S8°rs;:

Enclcsed ‘o~ f* irg or belall of City of Jersey Tity
(“riny”}, Pennsvlvan-a Railrcad ‘larsirus Ste~ kmbanzment
Presorvaticn Coaliticn (MCopal-ticn”!, ard FRa‘ls to Tralls
Corsarvancy (“RTC”: with the Sec._c¢r <f Envorormernzal Ane ysiLs s
a summary discussion with exhipits showlirg that section 110(k; <=
Lne Natioral Historic Preservation Act (NFPA), 16 U.S.C. 4/0h-

2(X), applies 1n ttis proceeding.

Pursuanz tc section -10(k;, the agency may nct _icense an
abandonmen. absent a demorstratior c¢f justificaticn for Lhe
illega: sale of the Embankment, ard cther actions 1n the nature
0f anticipatory destructiorn cf tae Harsimus 3ranch, undertaken by

=

Corrail before 1t sought a license from Lnis Board.

On behal” of City, Coalition ard TC 1 also enclosc eleven
copies of this letter, summary anc exhibils, for filing w:ilh Lhe



Secretary as an official pleacirg ir this prcceeding.

City, Coaliition and RTC ncte thzt Conrail fiied a “class
exemption” abandcnrent licensirng request on 6 January 2009.
Under this Board’s regulations, the Bcard woula oralnarily grant
the Conrail request ex parte twenty days later, which hecre 1s
January Z6. In light of sect-on 110(x), tnis is inappropriate.
The agency should not grant any abandcnment license prior Lo
compliance with section 110(k). Compliance with that secticn
requires either dismissal of the Conrail proceeding, or a
preliminary finding of justification and consultation with ACLP
to determine whether the justification 1s sufficient Lo proceed
further. City, Coalitaion, and RTC in an Opposition to a Conrail
procedural motion filed on January 15, 2009, have already
suggested a housekeeping stay while the agency considers what to
do. In all events, the agency should prevent ar abandonment
authorization from being published on January 26.

STB on April 23, 2008, issued a polacy statement which
included the following language, obviously directly germane here:

“In some cases railroads have taken actions affecting raii
property without first seeking abandonment autho+ity. When
tnis occurs on 1nactive lines, we generally do not discover
tnese actions until aftex the fact when tne carrier seeks
abanconmenrt aathority. Such actions arce anlawfu.. Not orly
1s the rail lane unlawfully severea Zrom the national
transportaticn syster waenr tnls occurs, but the 3oard’'s
abllity to carry out 1ts obligaticns ancer NEPA arnd NAPA may
then pe adversely affected. The 2oard will cortinue to
carry out 1ts obkligations unuer those statutes and will zake
whatever steps recessary —o enforce ceorpliarce wili them.”

Censummaticn of Iire Abardconments taat Are Subjdect to Historic
Prescrvabt’cn ard Qtner snviroarer=a- Congitions, 53TE Ex Par.c No.
678, servea April 22, 2278, sl:g oo. &t o. 4.

Corsorant with our Opposiztion filea Janaary 15, 2003, City,
Cca.ition and RIC regquest SEA To recom~erd d-s—_ssal o thas
proceeding under section 1IC (k) (since Conrail provides nc
justification for its actions anc since taere is ro legitirace
justification In ary event}, anc further request such dismzssa:i
by STB. If a motion to disriss is required, City, Coalition and
RTC so move for the reasons expressed in the attacnment.

If SEA 1nstead recommends a finding of possible
justification, then City, Coalition and RTC have requestced
consulting party status under the NHPA, and wish to consult with
the Board, the New Jersey State Historac Preservation Officer



(SHPQO), and ACHP concerning any such finding before any
abandonment authorization is issued.

Under state law, Conrail musi notify local acencies when it
recelves abandonment authority and afford them 90 days to
exercise eminent domain before sales to a cevelcoper. Deeds, such
as those Conrail issJea to ~is aeveloper, are void if a lccal
gevernment sechs o acquire under tne statute. N.J.S5.A. £8:°2-
125.1. TlCue Lo federal greerp:iicr, Clty canrnot exerclse er:rent
aomain pricr to an effective abandeonment authorization. It will
take far more than 90 cays from January 26, 2009, to comply with
section 106 and sectaion 110(k) of NHFA. As Conrail notes in 1ts
Motaion filed January 6, 2009, at p. 3, section 106 compliance can
take several years. Conrail will simply reissue 1ts deeds Lo
the developer, and has already indicated that i1s what il will do.
Conrail Comments filed Jan. 6, 2009, at p. 18 n. 14. This
unreasonably deprives City, Coalition and RTC of a state remedy
against Conrail that woulc keep the property intact consistent
with NHPA. For this and otner reasoas, issuance of ar
abanconmenr: aulnerization prior to full compliance with _he NkPA
{bcth section 110(k}) and section 10€) 1s extrerely prejudicial to
City, Coalition, and RTC,.

By my signature below, I certify service of this documert
upon Robert Jenkinrs, III, Mayer Brown, 1909 X Street, NW,
Washington, D.C. 20006, by deposit with an express service, next
business day delivery, on 20 January 2009, and on all other
parties on the service list available on the STB website by
by U.S. Mail, postage pre-paid, on the same date.

Zcr Caty of Jersey City,
Fennsylvenia Railroad Harsimas Stem
Zmbankment Preservation Coalition, and
Rails o Trails Conservancy

Cf counsel:

Andrea Fester

General Counscl

Rails to Trails Conservancy
2121 Ward Court, NW, 5" Floor
Washirgton, D.C. 29037

ncls.

cc. Couanse! and parties, as 1naicaled (w/ercls)





