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UNION PACIFIC’S ANSWER

Defendant Union Pacitic Railroad Company (“UP™) hereby answers the
Complaint filed by Arnizona L:lectric Power Cooperative, Ine (“ALLPCO™) in this proceeding  UP
responds to the allegations in cach separately numbered paragraph of the Complaint as lollows.

1. UP admits that AEPCO is a customer-owned electric generating company
UP denics the remaining allegations m Paragraph 1 of the Complaint because it lacks knowledge
or information sufficient to form a belief as to their truth

2 LI’ admits that AEPCO operates the Apache Generating Stauon. which
includes two coal-lired umits  UP denies the remaining allegations in Paragraph 2 of the
Complaint because it lacks knowledge or information suflicient fo form a belict as 1o therr fruth

3 UP admuts that 1t provides common carrier and contract scrvice and that n
cngages 1n the transportation of property in interstate and intrastate commerce  UP turther

admits that it 1s subjeet to certain provisions of the ICC Termination Act and that it 1s subject, in



certain circumstances, to the jurisdiction of the Surface Transportation Board. but the scope of
the ICC lermination Act and the Surface Transportation Board s junisdiction are questions of
law as 10 which no response 15 required, 1o the extent a response 1s deemed 1o be required, LP
denies the allegations  UP denies the remaining allegations in Paragraph 3 of the Complaint
because it lacks knowledge or information sufficient to form a belief as to their truth

4. UP admits that AEPCO has previously obtained coal [rom mines served
by either or both BNST Raillway Company and L P, and that UP operates the only rail line that
directly serves the Apache Generating Station. UP denies the remaining allegations in Paragraph
4 of the Complaint because it lacks knowledge or information sutficient to form a behef as to
their truth,

5. L P denies the allegations in PParagraph 5 of the Complaint, cxcept that LP
admits that Common Carrier Pricing Authonty BNSF 90044 expired on December 31, 2008, and
that a confidential coal transportation agreement between AEPCO and UP expired on December
31. 2008.

6. UP denies the allegations 1n Paragraph 6 of the Complaint. UP further
avers by way of further responsc that AEPCO never sought to negouate a contract with UP
governing the terms and conditions for AEPCO coal shipments from New Mexico to Cochise
after December 31. 2008

7 UP denies the allegations in Paragraph 7 of the Complaint because 1t lacks
knowledge or mformation sufTicient 1o form a behief as Lo their truth  UP avers by way of further
responsc that. since December 31, 2008. AEPCO has shipped coal to the Apache Generating
Station using Common Carrier Pricing Authority BNSTF 57966.

8. UP denies the allegations in Paragraph 8 of the Complaint.
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9. UP denies the allegations in Paragraph 9 of the Complaint. except that UP
admuts that 11 could not prevail on the issue ol whether there is qualitative evidence of efiective
competition from other carriers or modes of transportation for the movements of coal from the
New Mexico origins of McKinley Mine. Lee Ranch Mine and El Segundo Mine to Cochise
under the standards currently being applied by the 3oard.

10 UP demes the allegations in Paragraph 10 of the Complaint.

11.  UP denices the allegations in Paragraph 11 of the Complaint, except that
UP admis that, 11 this case 15 not dismissed on the basis of lack of market dominance or other
grounds, the reasonableness of the challenged rates should be examined using the constrained
marhet pricing principles adopted in Coal Rate Guidelines  Nationwide, 1 1.C.C.2d 520 (1985),
as further refined and applied in subsequent decisions by the Interstate Commerce Commission
and the Surface | ransportation Board

12.  Paragraph 12 of the Complaint states a lepal conclusion to which no
response 18 required. to the extent that a response is deemed to be required, UIP denies the
allegauons 1n this Paragraph.

WHIEEREFORE, UP requests that the Complaint be dismissed with prejudice and
that no reliel’ of any kind be awarded to AEPCO, that UP be awarded its costs. and that the Board

grant UP such other and further relicf as may be appropnate.
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CERTITICATE OF SERVICE,

I. Michael [. Rosenthal, certily that on this 21st day of January, 2009. 1 caused
copies of Union Pacilic’s Answer (o be served by hand and by ¢-mail on.,

William L. Slover

Robert D. Rosenberg
Christopher A. Mills

Daniel M. Jafle

Slover & Loltus

1224 Scventeenth Strect, NW
Washingtlon. DC 20036

and by overnight mail and e-mail on:

Patrick I Ledger

Arizona Electric Power Cooperative Inc
Corporate Counsel

1000 S, Highway 80

Benson., Arizona 83602
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