BEFORE THE
SURFACE TRANSPORTATION BOARD
Washinglon, DC

Docket No. AB-290 (Sub-No. 210X) (9 9 L{ 3(2 (

NORFOLK SOUTHERN RAILWAY COMPANY
- ABANDONMENT -
IN ATLANTA, FULTON COUNTY, GEORGIA
-~ NOTICE OF EXEMPTION -

Finance Docket No. 35215 QQ_ Lfsi’ 7

NATIONAL RAILROAD PASSENGER CORPORATION - -

APPLICATION UNDER 49 U.S.C. §24311(c) TO CONDEMN

CERTAIN RAIL CARRIER PROPERTY IN ATLANTA, FULTON COUNTY,
GEORGIA - - NORFOLK SOUTHERN RAILWAY COMPANY

r

REPLY OF THE ATLANTA DEVELOPMENT AUTHORITY AND
ATLANTA BELTLINE, INC.

Commumcations with respect to this document
should be addressed to.

Charles A Spitulnik

W. Eric Pilsk

Alhson [. Fultz

Kaplan, Kirsch & Rockwell, LI.P
1001 Connecticut Ave., NW
Suite 800

Washington, DC 20036

Phone. (202) 955-5600

Counsel for The Atlanta Development Authonty
amd Atlanta BeltLine, Inc.

Dated: January 26, 2009



BEFORE THE
SURFACE TRANSPORTATION BOARD
Washington, DC

Docket No. AB-290 (Sub-No. 210X)

NORFOLK SOUTHERN RAILWAY COMPANY
— ABANDONMENT -
IN ATLANTA, FULTON COUNTY, GEORGIA
— NOTICE OF EXEMPTION -

Finance Docket No. 35215

NATIONAL RAILROAD PASSENGER CORPORATION - -
APPLICATION UNDER 49 U.S.C, §24311(c) TO CONDEMN
CERTAIN RAIL CARRIER PROPERTY IN ATLANTA, FULTON COUNTY,
GEORGIA - - NORFOLK SOUTHERN RAILWAY COMPANY

REPLY OF THIE ATLANTA DEVELOPMENT AUTHORITY AND
ATLANTA BELTLINE, INC,

The Atlanta Development Authornity (“ADA™) and Atlanta BeltLine, Inc (“ABI”) hereby
subnut this response (1) in opposition to the Motion of National Railroad Passenger Corporation
(“Amtrak™) to Supplement 1its Earlier Filed Petition to Intervene in Support of Stay Sought by
Georgia Department of Transportation (the “Amtrak Monion™) filed 1n STB Docket No AB-290
(Sub-No. 210X), Norfolk Southern Ry Co. — Abandonment — In Atlanta, Fulton Co, GA ("NS
Abandonment”’) on January 21, 2009, and (2) to Amtrak’s Notice of Intent to File Application
Under 49 1.8.C. §24311{c) To Condemn Certain Rail Carner Property and Request for
Establishment of Procedural Schedule (the “Amtrak Notice of Intent”) ! ADA and ABI oppose

the request for an extension of the Stay 1n the NS Abandonment, and submt that the procedural

! Although these two proceedings have not been consolidated, the two Amtrak pleadings both relate to the same
property, and the comments of ADA and ABI expressed herein relate to both  As a result, ADA and ABI arc
subnmutting thus Response in both dockets simulianeously



schedule proposed 1n the Amtrak Notice of Intent, 1f one 15 adopted at all, should be abbreviated
substantially

As a prcliminary matter, ADA and ABI have reviewed the Reply of Norfolk Southern
Railway Company (o the Amirak Motion filed on January 23, 2009 1n the NS Abandonment
proceeding ADA and ABI subscribe to and support the arguments submutted by NS 1n that
Reply, and to avoid burdening the record will not duplicate those arguments here. ADA and ABL
would make scveral addituonal points, however.

First, Amtrak offers no justification for its late request to pause indefimtely the all-but-
completed NS Abandonment proceeding The proposed abandonment of this corndor has been
public knowledge 1n Atlanta where the acquisition by NE Corndor Partners, LLC? and ADA has
been much :n the news since the transaction occurred > Similarly, Amtrak has been on notice of
the proceedings at this Board since NS began filing the required notices and environmental
documentation of the proposed abandonment and serving those notices on Amtrak, as required
E g, Norfolk Southern Railway Company, Notice of Exemption — Abundonment  In Atlanta,
Fulton County, Georgia, STB Docket No AB-290 (Sub-No 210X) (Filed December 3, 2008)
(including Exhibit 4, notice of intent to file Notice of Exemption, dated November 17, 2008)

The Federal Register notice of the abandonment appeared at 73 Fed Reg, 78870 (December 23,
2008) Even 1if it had no other knowledge of the proposal beforc then, Amtrak has been on notice
since that ime. It has not attempted to justify its last mnute attempts to cnter the proceedings
and prevent the implementation of the abandonment Instead, 1t attempts to gloss over ifs belated

entry into the proceeding with unfounded asscrtions that tims corndor, which 1t does not now use

2 ABI 18 the sole Member of Nt Corndor Partners, LLC
3 E g, Donsky, Paul, “City, partner buy Beltline segment for 366 million”, A1LANTA JOURNAL-CONSTITUTION,
November 2, 2007



and could only possibly use 1f a number of contingencies come to pass, 1s the cornersione of the
operation of the Crescent between Washington, D C and New Orleans

Second, the schedulc proposed by the Board 1n 1ts Decision released on January 21 1n the
NS Abandonment proceeding (the “January 21 Decision ) should not be cxtended  If, as Amtrak
would have this Board believe, Amtrak has a basis for asserting that the corridor that 1s at 1ssue
1n this proceeding is essential to Amtrak’s ability 10 operate its intercity rail passenger service
through Atlanta, then Amtrak should be able to produce proof of that in short order The
January 21 Decision requires Amtrak to demonstrate that (1) 1t has made attempts to acquire this
corndor, (2) 1ts plans for high speed or intercity ra1l service can not be implemented without
access to this corndor, and (3) that the alternatives to the use of this corndor and of the proposed
Multi Modal Passenger Termunal (“MMPT™) that have been identified by the regional
transportation planners are not sufficient for Amtrak’s purposes Jd at2 If, as Amtrak’s filings
in these two proceedings imply, Amirak’s plans and 1ts reliance on the MMPT and only the
MMPT for 1ts present and future operations are sufficiently well-developed to establish that this
commdor and ths facility are essential, then it should be able to submut the information the Board
has requested 1n the ume frame allowed in the January 21 Decision.

Thurd, for stmilar reasons, the procedural schedule proposed in the Amtrak Notice of
Intent, 1f a proceeding 1s to be commenced at all, should be abbreviated substantially and
bifurcated Amtrak’s late filed partictpation in the NS Abandonment and 1ts submission of the
Amtrak Notice of Intent together imply that 1t

(a) has tned to negotiate with NS for use of this comdor and been unsuccessful,

(b) has plans for use of {hus corndor to reach the proposed MMPT that are sufficiently

well-developed that it 1s certain that this corridor 1s essential to reach that facility, and



(c) has done the work necessary to confirm that the MMPT and only the MMPT 1s
necessary for continuation of the operation of service that does not use that facihity today
and for which local and regional planners have confirmed that other facilities would be
preferred
If all of this 1s the case, then Amtrak should be ablc to submit the evidence required to support its
apphication pursuant to §24311(c) 1n a ime frame shorter than the 45 day penod 1t suggests
Moreover, Amtrak statcs in thc Amtrak Notice of Intent that 1t requires discovery to
determine the appropriate compensation to NS for acquisition of NS’s property interest To
reach the point where Amtrak requires information about appropriate compensation, Amtrak
must first demonstratc that 1t has tned and been unable to agree with NS on the sale of N§’s
interest, and thatits “.  obligations . . to provide modern, efficient, and economcal rail
passcnger {ransportation” can not be met “adequately by acquinng an interest 1n other property,
esther by sale or by exercising 1ts nght of cminent domam.” 49 U S.C. §24311(¢c) To date,
Amtrak has shown neither Until 1t has proved those essential clements of 1ts case, neither N?
nor anyone else should be required to spend any time or resources developing and providing to
Amtrak any information respecting potential compensation As a result, ADA and ABI request
this Board, 1f 1t elects to institute a proceeding at all afier Amtrak has satisfied the mandatc of the
January 21 Decision in NS Abandonment, to establish a bifurcated procedural schedule that (a)
expedites the resolution of the question whether Amtrak has demonstrated its need for this
corrnidor; and (b) addresses the 1ssue of compensation 1f and only 1f Amtrak has satisfied that

threshold question



CONCLUSION

Amtrak’s belated requests to participate in and delay the NS Abandonment proceeding
lack ment. Transportation planners in the Atlanta region have developed and received local
support for locations for Amirak’s intercity passenger station that allow for connectivity to the
regional transit network, while at the same time preserving Amtrak’s operation on the comdor it
currently uses. Those plans enjoy the added benefit of being consistent with the regional
transportation plans that include use of the cormdor that 1s the subject of the NS Abandonment
proceeding for development of the Beltl.ine project Amtrak, now, at thus late date professes to
need that corndor and asks this Board to delay implementation of an abandonment that has been
the subject of public discussion, required public notice and is all but completed, apparently 1n
order to create time to crcate a rationale for its use of the comdor that has so far been missing
from the extensive public dcbatc about this cormndor.

By requinng Amtrak to respond quickly to the information requests included in the
January 21 Decision, this Board has appropnately required Amtrak to prove that there 1s some
actual foundation for the claims 1t makes and to do so quickly to avoid further interruption of the
long-established plans whose implementation 1s alrcady underway for this cornidor. The stay 1n
the NS Abandonment proceeding should not be extended unless and until Amtrak can provide the
Board with the information requested in the January 21 Decision justifying such further delay

Moreover, the procedural schedule proposed in the Amtrak Notice of Intent, 1f adopted at
all, should be expedited to requre Amtrak to make 1ts opening case quickly so as to avoid further
delay 1n the progress of the BeltLine’s planning and governmental approvals for the project. In

addition, the proceeding should be bifurcated to permut the Board to make findings on Amtrak’s



need for this comdor before requirmg NS to respond to discovery and pleadings relating to the
valuation of NS’s interest in the corndor

Respectfully submutted,

LA

Charlcs A. Sprtulfk ¢

W Enc Pilsk

Allison1 Fultz

Kaplan, Kirsch & Rockwell, LLP
1001 Connecticut Ave , NW
Suitc 800

Washington, DC 20036

Phone. (202) 955-5600

Counscl for The Atlanta Development Authonity
and Atlanta BeltLine, Inc

Datcd January 26, 2009
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KAPLAN KIRSCH ROCKWELL

E-Filing

Hon Annc Quinlan

Acting Secretary

Surface Transportation Board
395 E Street, S.W
Washington, DC 20423-0001

January 26, 2009

Re Norfolk Southern Railway Company — Abandonment - In Atlanta, Fulton County,
Georgia — Notice of Exemption;, Docket No. AB-290 (Sub-No 210X)

Natiwonal Railroad Passenger Corporation — Application Under 49 US C
§24311(c) to Condemn Certain Rail Carrier Property in Atlanta, Fulton County,
Georgia Norfolk Southern Railway Company, Finance Docket No 35215

Dear Ms Quinlan:

I am enclosing the Reply of the Atlanta Development Authority and Atlanta BeltLine,

Inc in the above-referenced procecdings.

Thank you for your attention to this matter.

Enclosure
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Charles A Spitulnik

tel (202) 955 5600
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Washington, DC 20046



