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BEFORE THE

SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO 35206

REPLY OF BNSF RAILWAY COMPANY TO PETITION FOR INJUNCTIVE RELIEF AND
MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION

BNSF Railway Company (“BNSF") hereby replies in opposition to the Petition for

Injunctive Relief (“Petition™) and Motion for Temporary Restraining Order and Preliminary

Injunction (“Motion™) purportedly filed by Mr Edwin Kessler (“Kessler™) with the Surface
Transportation Board (“Board” or “STB™) on January 26, 2009,

The Petition and Motion seck certain imjunctive relief regarding a locomotive purportedly
owned by Kessler (the “Locomotive”) currently sitting on railcar HTTX 93507 in Oklahoma
City, OK As 1s demonstrated below, the Locomotive was purchased by James Riffin (“Riffin"),
the signatures on the affirmations to the Petition and Motion are forgenies and the waybill
governing t.he movement of the Locomotive 1s a fraud

The owner of the Locomotive 1s Riffin, an individual with a reputation for being a
professional troublemaker. It appears that the signatures on the affirmations were forged by
Ruffin and BNSF has reason to believe that the fraudulent waybill was submutted to BNSF by
Ruffin and not Kessler

According to the Baltimore City Paper (“City Paper"), Riffin has a long history of run-
ins with the law In 1990, Riffin was apparently arrested on six counts of theft conspiracy.

According to the City Paper, Riffin pled “not guilty and not cnminally responsible by reason of



insamity.” The City Paper also reported that Riffin was arrested in May 2005 on 13 counts of
identity theft-related charges www.citypaper com/news/story asp”id=14634

Riffin 1s also a senal abuser of environmental and public health and safety laws at his
setf-proclaimed ratlroad facility at Cockeysville, MD For example, Riffin has been charged
with willfully discharging so1l and scdiment into a stream that eventually feeds into the main
water source for Baltimore, MD Also, on September 10, 2004, a Baltimore Department of
Publhic Works nspector caught Riffin laying asphalt without a permit on city-owned watershed
property adjacent to the Cockeysville facility See Exhibit 1 Ruffin’s continuing violations of
environmental and public health and safcty laws are set forth in the March 5, 2007 filing by the
Maryland Transit Administration and the Maryland Department of the Environment in STB
Finance Docket No. 34997, James Riffin — Petition for Declaratorv Order

Ruffin’s responses to the mounting fines, penalties and injunctions has been to proclaim
himself a railroad, use the Board as a shield and assert fedcral preemption 1n countless court
filings. On October 4, 2007, U S District Judge Richard D. Bennett branded Riffin a “frivolous™
hitigant and appropnately sanctioned Riffin against making any additronal filings with the court
without the court’s prior permussion In June 2008, Ruffin spent nearly two wecks in the
Baltumore County Detention Center for constructive contempt for failing to post a $250,000 bond
related to his flagrant environmental violations at the Cockeysville facility It was only aftera
bank in Norman, OK extended credit to Riffin that he was relcased !

www citypaper com/news/story.asp?1d=15955

' Not coincidentally, Kessler resides 1n Norman, OK. Also, according to court documents, Riffin

had intended to spend the first day he was jailed traveling to Arkansas where his locomotive sat
idle awatrting his arnval



Riffin, of course, 1s also no stranger to the Board. Riffin has made numerous frivolous
and abusive filings with the Board in recent years 2 Most notable 1s Riffin’s conduct in STB
Docket No. AB-290 (Sub-No 293X), Norfolk Southern Railway Company — Abandonment —
Petition for Exemption — Norfolk and Virgima Beach, VA. In that proceeding. Riffin filed a
Notice of Intent to File an Offer of Financtal Assistance (“OFA”) From the filings and the
Board’s decision 1n that proceeding, 1t is obvious that Riffin had no real intention of acquining
the line Rather, Riffin intended to abuse the Board's OFA procedurcs to coerce Norfolk
Southern Raillway Company (“NS™) into conveying to him the rail line located adjacent to
Riffin’s Cockeysvilie facility and to extort money from the City of Norfolk, VA. Attached as
Exhibit 2 1s the N'S prepared transcript of the voicemail message Riffin left for the NS attorney
handling the abandonment. In addition, Riffin called Mr Stanley Stein, Assistant City Manager
for the City of Norfolk, and informed Mr. Stein that unless the City paid mm off he would file an
OFA and thwart the City’s planned use of the rail corndor for a hght rail project 3

BACKGROUND

The saga of the Locomotive has its onigin in STB Finance Docket No 35164, BNSF
Railway Company - Petition For Declaratory Order (“Declaratory Qrder Proceeding”) which
15 currently pending before the Board The Declaratory Order Proceeding, m turn, 1s an
outgrowth of the proceceding in STB Dt;cket No AB-6 (Sub-No 430X), BNSF Raihvay
Company — Abandonment Exemption — In Oklahoma County, OK (not printed), served Junc 5,

2008 (“Oklahoma City Abandonment™). \n Oklahoma City Abandonment, BNSF invoked the

2 Dunng the 18-month period ending 1n June 2008, Riffin made nearly 50 filings with the Board
See Letter of Union Pacific Railroad dated June 11, 2008, filed in STB Docket No AB 33 (Sub-
No 265X) That, of course, does not count the numerous forged tilings Riffin may have madc in
recent years,

3 See Venfied Statement of Stanley A. Stein, filed as Exhibit 2, to NS’s Motion to Strke, filed
on Scptember 6, 2007, 1n STB Docket No AB-290 (Sub-No. 293X)



class exemption at 49 C.F.R. 1152, Subpart F to abandon three short segments of 1ts rail Iine 1n
Oklahoma City. Two of those segments needed to be relocated to make way for the Oklahoma
City I-40 Crosstown Relocation project (“Highway Project™).

The section of 1-40 highway traversing Oklahoma City 1s outdated, 1n a detenorating
condition, and poses an imminent and scrious safety hazard for the traveling public Planmng for
the Highway Project began 1n 1996 and the planned realignment has been approved by all
Federal, state and local officials and entities with jurisdiction over the matter The new highway
was expected to open 1n 2012 with a projected cost of $557 milhion

Certain individuals are embarked on a mission to stop the Highway Project. To date,
they have failed at all levels of government The Board 1s their last hope of derailing the Project
The Highway Project cannot be completed unless BNSF rclocates two short segments of 1ts
track * These individuals appear to have no concern over the potential safety hazards the current
highway poses or the costs associated with their requested realignment ODOT estimates that
the realignment sought by Kessler would delay the project by 5 to 8 years and cost the taxpayers
$240 to $340 million See Exhibit 3

Kessler first made an appearance 1n Oklahoma City Abandonment on behalf of Common
Cause Oklahoma by letter filed February 5, 2007. What 1s sigmficant about that filing 1s the
style of wniting and the signature. See Exhibit 4 In the subsequent and ever more frequent and
abusive filings the style changed significantly but the signature remained the same Then,
beginning with the Kessler Reply filed on January 14, 2008, the signature also changed See

Exhibit 5

Y0onJ anuary 30, 2009, the Oklahoma Department of Transportation (“ODOT™) filed a letter
with the Board 1n the Declaratory Order Proceeding urging the Board to expeditc the proceeding
because the delays are impacting the schedule and cost of the project



Also, the Kessler pleadings started to be served from a Baltimore, MD post office * See Exhibit
6 Moreover, the signatures on the Petition and Motion do not match the signature on the
Verified Statement of Kessler attached to the Petition The signature on the Venfied Statement
matches those of the Kessler filings in Oklahoma City Abandonment prior to January 14, 2008
The signatures on the Petition and Motion match those on the Kessler filings in Oklahoma City
Abandonment after January 14, 2008 and all of the Kessler filings made 1n the Declaratory
Order Proceeding The style of all but the first Kessler filing in Oklahoma City Abandonment 1s
un-mustakenly that of Riffin The abusive and irntating naturc of those filings 1s also
charactenstic of Riffin filings i other proceedings It appears that Riffin has been representing
himsclf as an attorney, practicing law without a hcense and forging documents for some time

In the Declaratory Order Proceeding, BNSF 1s seeking a ruling from the Board that the
+ two segments of BNSF track that lie in the path of the Highway Project are relocations not
requining prior Board approval BNSF 1s taking this course of action to accommodate ODOT
and circumvent an attempt by Riffin to abuse the Board’s OFA procedures to thwart the
Highway Project as he had attempted to do in Oklahoma City Abandonment ©

The 1ssue over the Locomotive was first raised in the Motion to Compel filed on
September 5, 2008 1n the Declaratory Order Proceeding Tn that filing, Ruffin’ falsely
represented to the Board that the Locomotive was owned by Kessler, that the locomotive was

“blue-carded,” and that Boardman Inc. (“Boardman™) desired delivery of the Locomotive

5 The Petition and Motion were served on BNSF 1n an envelope postmarked Balimore, MD

¢ Attached as Exhibit 3 to the Petition filed by Kessler on March 21, 2007 i Oklahoma Cty
Abandonment 1s a letter signed by J Denmus. CEO of MDRC stating that MDRC would like to
locate on the line Kessler was seeking to acquire under the OFA procedures MDRC 1s owned
by Riffin and 1s headquartered at 1941 Greenspring Dr Timonium, MD, the home or business
address of Riffin. See Exhibit 7. Apparently another one of Ruffin’s aliases 1s J. Denms

7 Unless otherwisc noted, BNSF will refer to the author of the filings as Riffin since he 1s the
owner of the Locomotive and the real party of interest in this proceeding



Ruffin asked the Board to compel BNSF to deliver the Locomotive to Boardman's rail spur In
its Motion to Strike or Reject the Motion to Compel, filed on September 24, 2008, BNSF pointed
out that the Locomotive shipment was a prank, the waybill was fraudulent, the shipment could
not be lawfully delivered to the Boardman spur. and, because Riffin refused to reroute the
shipment to another location, demurrage charges were accumulating daily. The Board denied
Riffin’s Motion to Compel by decision served October 2, 2008, 1n the Declaratory Order
Proceeding
REPLY

In the Petition, Ruffin seeks to have the Board enjoin BNSF from. (1) not dehivering the
Locomotive to the Boardman spur, (2) charging for any demurrage, storage or any other charges
associated with the Locomotive, (3) selling the Locomotive at auction, and (4) refusing to pay
Ruffin $50.00 per day for each day since August 20, 2008, for Riffin’s loss of usc of the
Locomotive. Petition at 1 In the Motion, Riffin secks a temporary restraining order and
preliminary injunction enjoining BNSF from auctioning oft the Locomotive Motion at 5-6

To obtain an injunction under 49 U S C § 721(b)(4), the moving party must demonstrate
that. (1) there 1s a strong likelithood that the movant will prevail on the merits; (2) that the
movant will suffer ireparable harm 1n the absence of the requested rehef, (3) that other
interested partics will not be substantially harmed; and (4) granting the injunction 15 1n the public
interest See DeBruce Grain, Inc v Union Pacific RR, 2 S T.B 773,775 n 3 (1997) citing
Washington Metropolitan Area Transit Commussion v Holiday Tours, Inc . 559 F 2d 841 (D C
Cir 1977); Virgima Petroleum Jobbers Association v FPC. 259 F 2d 921, 925 (D.C Cir
1958)(“Petroleum Jobbers™). It is the movant's obligation to justify the exercise of such an

extraordinary remedy, STB Docket No. AB-398 (Sub-No 5X), San Joaquin Valley Raviroad



Company — Abandonment Exemption — In Tulare and Kern Counties, CA (not printed), scrved
Apnl 3, 1998, and the movant carries the burden of persuasion on each of the four elements
required for the extraordinary relief. Canal Authority of Fla V Callaway. 489 F 2d 567, 573 (5™
Cir 1974)

As 1s demonstrated below, Riffin has failed to meet the cntena for the granting of an
iyunction. Ruffin has not shown that there 1s a strong likehhood he will prevail on the merits,
that he will suffer irreparable harm in the absence of an injunction, that an injunction would not
substantially harm other parties, or that granting an injunction would be 1n the public interest

Riffin Is Unlikely To Prevail On The Merits

Riffin has not demonstrated, and cannot demonstrate, that BNSF 1s 1n violation of its
common cammer obligation to deliver the Locomotive erther to Boardman's spur track or to a
parcel of vacant land Kessler or Riffin allegedly leases.

The Locomotive was consigned to the Boardman spur Upon arnival of the Locomotive
m Oklahoma City, BNSF made a number of contacts with Boardman to arrange for the dclivery
of the Locomotive. An immediate problem uncovered by BNSF was that Boardman no longer
had an effective track agreement with BNSF When a party requests shipment through BNSF's
online system, such system does not venfy the cxistence of an effective track agreement
permitting delivery to the desired location ® For hablity and safety rcasons, BNSF will not cnter
upon a shipper’s tracks without an agreement covering BNSF's use of the tracks. BNSF offered
to enter into a new track agreement with Boardman so that the Locomotive could be delivered,

but Boardman declined the offer

¥ It 15 the responsibility of the consignee or consignor to ensure a track agreement 1s 1n effect
allowing the desired delivery



. On October 27, 2008, after a number of phone conversations, Ms Susan Odom, Manager
Network Strategy for BNSF, contacted Mr James W Hagemann, Boardman's Chief Financial
Officer, inquinng whether Boardman still wished to have the Locomotive delivered to their
facility Mr Hagemann responded that “Boardman has no need for a locomotive.” See Exhibit
8. BNSF has no knowledge as to what, if any, arrangement Ruffin or Kessler had with
Boardman BNSF, however, may not lawfully and will not from a habihity standpoint enter upon
the property of another without both their permission and an effective track agreement

Pursuant to 49 U S.C § 80111(d)(2) and (3), a common carricr 1s not liable for failure to
deliver goods 1f “the goods have been sold lawfully to satisfy a carrier’s hen” or “the goods have
not been claimed." Here, the owner of the track where delivery is to take place has refused to
take delivery and the consignee refuses to pay his outstanding charges or notify BNSF of an
alternate dehvery location.

Riffin has concocted a new scheme whereby Riffin or Kessler allegedly 1s leasing some
land adjacent to the Boardman faciity But BNSF's common carner obligation does not extend
to dehivenng shipments to vacant land adjacent to 1ts mainlne tracks.

Given the fraudulent nature of the waybill, 1t 1s highly questionablc whether BNSF cver
had a common camer obhgation to deliver the Locomotive In any event, BNSF's common
carrier obligation to dehver the Locomotive terminated when delivery to the designated track
became legally impossible and when Ruffin and Kessler refused, after repeated requests, to
provide disposition instructions

Consequently, there 1s no likelthood, much less a strong hikelithood, that Riffin will

prevail on the merits.

10



Contract Terms and Conditions of the Uniform Bill of Lading, provide, in pertinent part,

that

*(b) Where nonperishable property which has been transported to
destination hereunder s refused by consignee or the party entitled to
receive 1t, or said consignee or party entitled to receive 1t fails to receive 1t
within 15 day after notice of arrival shall have been duly sent or given, the
carmer may sell the same at public action ."

“(e) The procceds of any sale made under this section shall be apphied by
the carrier to the payment of freight, demurrage, storage, and any other
lawful charges and the expensc of notice, advertisement, sale, and other
necessary expense and of caning for and maintaining the property, 1f
proper care of the same requires special cxpense, and should there be a
balance 1t shall be paid to the owner of the property sold hereunder.™

See 49 CFR § 1035, Appendix B, Section 4(b) and (e)(emphasis added) See also Uniform
Freight Classification 6000-M, Section 4 (b) and (e), attached as Exibit 9
BNSF Rules Book 6100-A, Item 2240, provides, 1n pertinent part, that.
“In case of refusal by consignee to accept the freight. or 1f freight 1s
unclaimed five days after notice of arrival has been duly sent or given,
consignor will be sent a notice showing,.
Name of consignee
Description of freight
Point of origin and date of shipment whether property has been
refused or remains unclaimed,
which notice should also state substantially that i1f disposition 1s not
arranged for, the property will be subject to sale as provided in Section 4,
Paragraph (b) of the Uniform Bill of Lading as published in Tanff UFC
6000-Senes.”

See Exhibit 10
The notice BNSF provided to Kessler and Ruffin’ goes well beyond what 1s required by

statute, regulation or BNSF’s tanffs. On November 26, 2008, BNSF notified Kessler that

% One of the notices to Ruffin was sent by certified mail but returned to BNSF marked “Retumn to
Sender Unclaimed Unable to Forward " Apparently, Riffin refuses to accept any certified mail
See Exhibit 12,

11



Boardman 1s refusing to accept the shipment and that the shipment 1s accruing daily demurrage
charges BNSF asked Kessler to make alternative arrangements for delivery of the Locomotive
On December 18, 2008, BNSF notified Kessler and Ruffin that the Locomotive was subject to
sale at public auction pursuant to Section 4, Paragraph (b) of the Uniform Bill of Lading
published 1n BNSF Tanff UFC 6000-Series because they had failed to provide disposition
mstructions. BNSF gave Kessler or Riffin until December 29, 2008 to arrange for the
disposition of the Locomotive. On January 8, 2009, BNSF again notified Kessler and Riffin
about the nced to arrange for the disposition of the Locomotive and gave them until January 17,
2009 to do so. To date, all efforts by BNSF to deliver the locomotive have been 1gnored by
Kessler and Riffin. See Exhibit 11

In summary, BNSF’s conduct with respect to the Locomotive has been in full compliance
with the law A common carmier by railroad has neither the nght nor the obligation to deliver a
shipment to a consignee that refuses to accept the shipment BNSF has duly given notice to both
Riffin and Kessler that the shipment cannot be delivered as consigned and requested 1nstructions
for disposition of the shipment. In light of their refusal to provide such instructions, BNSF has
no legal option other then to sell the Locomotive at auction. '

Denial of the Injunction Will Not Cause Riffin Irreparable Harm.

Riffin claims he will be ureparably harmed 1f BNSF auctions the Locomotive because
“Kessler’s ‘blue-carded’ locomotive 1s one-of-a-kind, umique, historic and cannot be replaced ”
Petition at 10 The Locomotive 1s not owned by Kessler; 1t 1s owned by Riffin Attached as

Exhibit 12 1s the Venfied Statement of Mr. Robert Fuller, the Vice President and General

1® BNSF was tn the process of completing the newspaper notice requirement for the auction
when the Petition and Motion were filed Unless ordered to do otherwise by the Board, BNSF
will restart that process 1n the very near future and will keep the Board appnised as the auction
moves forward

12



Manager of Delta Valley & Southern Raitlway Company (“DVS™), a former owner of the
Locomotive According to Mr. Fuller, DVS exchanged the Locomotive for a Trackmobile
owned by Mr Jeremy Funderburk, who, 1n turn, sold the Locomotive to Riffin

The Locomotive 1s also not “blue-carded;” 1t cannot pass inspection 1n 1ts current
condition.!"  According to Mr. Fuller, the Locomotive was taken out of service 1n early 2007,
when a 92-day inspection determined that the wheels would not gage. Since the cost of repairing
that defect likely exceeds the value of the Locomotive, the Locomotive, from an operational
standpoint, 1s a pile of junk The Locomotive 1s “one-of-a-kind™ only 1n the sense that every
locomotive 1s “one-of-a-kind.” Riffin claims that the Locomotive 1s “‘umique™ but fails to
1dent:ify erther the model or make of the Locomotive. Attached as Exhibit 13 1s the Venfied
Statement of Mr. Jerry A. Pinkepank, and expert in the field of Jocomotives According to Mr
Pinkepank the Locomotive 1s not unique or a collector’s item since 1t was common and regarded
as uninteresting Mr Pinkepank bclieves the Locomotive 1s not worth more than its scrap value,
which he estimates to be $25,000. In his Venfied Statement at 1, Kessler claims, without any
supporting cvidence, that the Locomotive “has a value in excess of $100.000 00" Even if that
valuation were accurate, which 1t 18 not, 1t hardly renders the Locomotive onc-of-a-kind, umque,
historic or 1rreplaccable

In any event, Riffin’s characterization of the Locomotive, even 1f accurate, docs not nise
to the level of sustaining a finding of irreparable harm. See STB Finance Docket No 34145,
Bulkmartic Railroad Corporation — Acquisition Exemption — Bulkmatic Transport Company (not
printed), served December 27, 2001 The showing of “mere injunes, however substantial, 1n

terms of money expended in the absence of a stay” do not constitute irreparable injury because

'! The false representation that the Locomotive 1s in compliance with Federal Railroad
Admimstration safety requirements may constitute a violation of 49 C.F.R. § 229 7 (b)

13



adequate compensatory rehief can be had at a later date  Petroleum Jobbers, at 925 Neither the
Board nor the courts have found economic injuries of this nature to be ireparable because they
are compensable through reparations. See Finance Docket No. 30965 (Sub-No. 1), Delaware
and Hudson Railway Co — Lease and Trackage Rights Exemption — Springfield Terminal
Railway Company (not printed), served July 15, 1988; STB Finance Docket No 33326, I&M
Rail Link, LLC — Acquisition and Operation Exemption — Certain Lines of Soo Line Railroad
Company D/B/A Canadian Pacific Railway (not printed), served April 4, 1997

Moreover, any harm that Riffin will suffer 1s self-inflicted. As noted above, Riffin has
been given notice that the Locomotive cannot lawfully be delivered to the Boardman spur, that
BNSF needs alternative delivery instructions and that unless Riffin does so the Locomotive will
be sold at auction

Granting An Injunction Would Harm BNSF and Riffin

Granting an injunction would prevent BNSF from selling the Locomotive to mimimize
Raffin’s damages from the ever increasing demurrage charges, since Ruffin refuses to provide
disposition instructions At the same time. BNSF 1s incurming daily car hire charges for stonng
the Locomotive Conseguently, an injunction would financially harm both BNSF and Ruffin

An Injunction Is Not In The Public Interest

Raffin has farled to demonstrate how 1ssuance of an injunction would further the public
mterest Ruffin makes the nonsensical argument that railroads have a common carrier obligation
to provide rail service at all locations along their rail lines Railroads have an obligation to
provide service on reasonable request. A consignor has the obligation to designate a destination
location that the railroad can lawfully access and where the lading can be safely unloaded It was

Riffin. and not BNSF, who designated the Boardman spur for delivery. It was Boardman who

14



refused to accept the shipment and not BNSF who refused to make the delivery. It 1s certainly
not reasonable for Riffin to msist that BNSF deliver the Locomotive to a track owned by a third
party that refuses to accept the shipment It 1s also not reasonable for Riffin and Kessler to
refuse to designate an alternative destination and insist that BNSF store the shipment for free
unt1l Riffin finds an alternative location. According to Mr Fuller, Riffin also left the locomotive
stored at DVS for several months, 1gnoring numerous attempts to arrange for pick up or delivery

In addition to not having met their burden of proof, Ruffin and Kessler come before the
Board seeking equitable relief with unclean hands. Kessler has signed a venfied statement
knowing that 1t contains numerous false statements. For example, the Locomotive 1s not owned
by Kessler nor 1s the Locomouve “blue-carded." Thesc are two matenal but talse facts that werc
knowingly and willfully made by Kessler Kessler’s conduct, thus, constitutes a federal cime
pumshable under 18 U.S.C. § 1001 by imprisonment of up to 5 years and fines of up to $10,000
for each offense Kessler's conduct 1s also punishable as perjury under 18U S C § 1621, which
provides for fines of up to $2.000 or impnisonment of up to 5 years for cach offense

The onginal waybill, presumably prepared by Ruffin, listed the commodity being shipped
as scrap See Exhibit 14. A person that falsely makes or alters a bill of lading 1s subject to fines
and imprisonment for not more than 5 years. 49 U.S.C. § 80116 BNSF has identified a witness
who overheard Riffin bragging how he had put one over on BNSF by 1dentifying the shipment as

scrap 1n order to get a lower rate '

'2 Riffin contends that he prepaid the freight charges for the Locomotive (Petition at 3) and
complains about the delay 1n transit. Riffin, however, only pre-paid the applicable charges for
scrap ($1,634.52). See Exhibit 15. Once BNSF became aware that the bill of lading had been
falsified, the shipment was set aside until the full payment of the applicable charges for the
Locomotive was made. The second payment of $2,768.48 was postmarked August 4, 2008 See
Exhibit 16
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The Petition and Motion forged by Riffin also contain numerous false statcments For
example, Riffin falsely claims that the Locomotive 1s owned by Kessler Ruiffin also claims that
the Locomotive 1s “*blue carded,” when he knows that the Locomotive was removed from service
by a former owner. Ruffin also alleges that Kessler contracted with BNSF to transport the
Locomotive But 1t was Riffin that made the first payment which fraudulently contended the
shipment consisted of scrap '* The second payment was purportedly made by Kessler but was
drawn on a Hunt Valley, Maryland Bank of America and mailed from thc same Baltimore Post
Office as was the first payment See Exhibits 15 and 16

Thesc are matenal and falsc facts that were knowingly and willfully made by Ruffin
Ruffin’s conduct, thus, constitutes a federal cnminal violation punishable under 18 U.S.C § 1001
by impnrisonment of up to 5 years and fines of up to $10,000 for each offense Ruffin’s conduct 1s
also pumshable as perjury under 18 U S C. § 1621, which provides for fines of up to $2,000 or
mmprisonment of up to 5 years for cach offensc

Raffin and Kessler come before the Board with forged filings, a falsified waybill, and
numerous falsified statements made under oath and ask the Board to help them out of a situation

of their own making These two gentlemen give chutzpah new meaning!

' The Cashier’s Check contains a notation that the cargo 1s scrap. See Exhibit 15
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CONCLUSION
For all of the foregoing reasons, BNSF respectfully urges the Board to deny the rehief
requested 1n the Petition and Motion The Petition and Motion fall woefully short of meeting the
requirements for injunctive rehef Alternatively, the Petition and Motion should be summarily

rejected on grounds that the documents are forged and contain falsified information

Respectfully submitted,
Knsty D. Clark Karl Morell !
General Attorney Of Counsel
BNSF Raillway Company Ball Jamk LLP
2500 Lou Menk Dnive, AOB-3 1455 F Street, N W.
Fort Worth, TX 78131 Suite 225

Washington, D C 20005
(202) 638-3307

Attorneys for
BNSF Railway Company

Dated February 17, 2009
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Reply has been served on the following by
first class mail this 17 day of February, 2009.

James Ruffin
1941 Greenspring Dnive
Timonium, MD 21093

Edwia Kessler

1510 Rosemont Drive
Norman, OK 73072

Ko Vet

Karl Morell J
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DEPARTMENT OI' LAW

RalI'H § TYLLR Cusv Solienor
0] € 1. Hall
Ralumuare  Mars'ing 11202

CITY OF BALTIMORL

MARTIN € MAILLEY Maw

v

et 20 &

Jﬂ,‘r October 15, 2004

Mr Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N W., Room 711
Washington, D C 20423

Re- Finance Docket No 34501, James Riffin d/b/a The
Northern Central Railroad - Acquisition and Operation
Exemption - In York County, PA

Dear Secretary Williams.

It has come to the attention of the Mayor and City
Council of Baltimore (the ™*City of Baltimore*) that on or
about September 17, 2004, James Raffin, deoang business as
The Northern Central Railroad., filed a “Notice of Intent to
Construct, Operate and Maintain a Raillrcad Facailaity” (the
*Notice of 1Intent”) wherein Mr. Raffin proposed to
congtruct and operate a railway line an portions of
Baltimore County, Maryland, aincluding property belonging to
the City of Baltimore The Notice of Intent was not served
upon the City of Baltimore and indeed the City of Baltimore
only discovered 1ts existence because of i1nformation
provided to the City by the Attorney General's Office cof
the State of Maryland For the reasons set forth below,
the City of Baltimore writes to express 1its support of the
State of Maryland’s Motion to Strike this Notice of Intent.

The Notice of Intent was filed by Mr, Riffin as an
addition teo his Answer to the Petition of the State of
Maryland to Revoke the Verified Notice of Exemption The
Verified Notice of Exemption at 1ssue 1n this proceeding
was and has always been previously presented to the Surface
Transportation Board {(the ™“Board”) by Mr. Raffin as a
proposal to acquire a ral.way line located entirely within
York County, Pennsylvania Apparentzly, Mr. Riffin now
seeks to expand his project into an entirely different
political jurisdiction
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The City of Baltimore owne propercy in Baltimore
County near Beaver Run Lane (the “property”} that aserves aa
a watershed buffer for the Loch Raven Reservoir. The Loch
Raven Reservolir 18 a principal source of drinking water for
the City of Baltimore, as well as portiona of Anne Arundel,
Baltimore and Howard Counties According to the Notice of
Intent, Mr. Riffin plans to construct and operate a railway
line directly on or across a portion of the property This
proposal would be totally inconsistent with the important
public health purpose underlying the present use of this
property

The City of Baltimore‘’s dealings with Mr. Riffin began
on or about September 10, 2004 when Inspector Kenneth
Church from the Baltimore City Department of Public Works
(*DPW”) 18sued a *“Stop Work Order” to Mr. Riffin for
grading and bulldozing operations being performed on the
property without the City’'s approval A copy of Inspector
Church’s field inspection report and “Stcp Work Order” ais
attached below as Exhibit A

On September 10, 2004, Mr Riffin wrote two letters to
DPW, copies of which are attached below as Exhibit B.
Although Mr Raffin indicated in one letter that he was
seeking permission to restore the property to its condition
prior to the unauthorized grading and bulldozing
operations, at the same time in the other letter he
indicated that he wanted to acquire a "railroad right of
way across a portion of Baltimore City’s watershed
prcperty ” On September 30, 2003, George L. Winfield,
Director of DPW, wrote hack to Mr Riffin to inform ham
that the City of Baltimore could not approve a request for
a right of way to place and operate railroad tracke due to
the particular public purpose being served by the property.
A copy of this letter 18 attached below as Exhibat C

Despite this clear indication by the City of Baltimore
that i1t has nc intent to enter i1nto an agreement with Mx.
Riffin for the conversion of 1ts watershed buffer zone into
a commercial enterprise, the City of Baltimore remains
concerned that Mr Raffin 1s attempting to make use of an
expedited procedure before this Board to further what has
become an ever-changing business proposal that has already
caused some  envaironmental damage and could cause
substantially more.



For these reasons, the City of Baltimore offers its
suppeort not only for the State of Maryland's Motion to
Strike the Notice of Intent, but also more generally for
the State’s Petition to Revoke the Verified Notice of
Exenption The City agrees with the State of Maryland that
Mr. Riffain's various proposals should not be pursued under
this Board’'s expedited class exemption procedure

Thank you for the Board’s consideration of thais letter
and the attached exhibats Please direct all
communicationa regarding this matter to the undersigned
attorneys at this office

In keeping with the Board's procedures, an original
and ten copies of this correspondence are enclosed. The
undersigned attorneys certify that copies have also been
mailed to all parties to this proceeding.

Respectfully submitted,

Dty Coams,

Dawn 8. Lettman
Assigtant City Solicitor

AeS e —

Adam §. Levine

Assistant City Solicitor
Baltimore Caty Law Department
100 N. Holliday Street
Baltimoxe, MD 21202

(410) 396-3533

(410) 396-3925

Attorneys for the City
of Baltimore

Attachments

cc James Riffin dba NCRR
Charles Spitulink, Esg, and Alex Menendez, BEsq ,
counsel for the State of Maryland
Adam D. Snyder, Assistant A G., Maryland Dept. of the
Environment
Ralph Tyler, City Solicitor
Sandra R Gutman, Chief Solicitor
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George L. Winfield, Director, DPW
Paul Barnes, Right of Ways Sectiocn, DPW
Ralph Cullison, Environmental Services Div , DPW
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1Mt NORIHELRN (CINTRIL

RAILRLIMD

1941 Greenspring Drive

Timonium, Marytand 21003

FROM James Riffin, CEO
The Northern Central Raslroad

TO Paul Barnes Phone. (410) 396-5023
Chief, Watershed nght-of-ways Fax (410) 837-8225
Balumare, MD 21202

RE R:ghtofenuyomoBalmnoreCuywm:hedpmpeny

Dear Mr Bames'

1 would hkepmuswnloenuruponapomonoﬁheBﬂummCuywatﬂshedpmpeﬂy
mﬂmwmmtyofpomtﬂ—“,whchpom:sﬂt!uuﬂmﬂofm Run Lane 1n Cockeysville,
Maryland, for the following pusposes

1 Toseedandmﬂchbnemuhndjwmtwﬂnwu!sldeof&lmmnkun.whwh
bu:eemﬂmapproxmlywot‘eemmhofpomu-m

2 To remove biturmnous asphait §11 matenal that was madvertently placed on watershed
property immediately north of point 74-14

3 To recastribute (flatten out) earthern matenal that was graded mto a “berm’ adjacent to
Beaver Dam Run, immediately north of pont 74-14

4 Toseedmdmulchwhmwwewﬂ\mmsaﬂmﬂ\emhunmmmlhubem
redistnbuted

Sincerely,

es CEO
The Northen Central Railroad




W o NORGHILRN CENTR L

RALRLILD
September 10, 2004

FROM James Riffin, CEQ

The Nerthern Central Rmilroad
TO George L Winfield, Director Phone (410) 396-3310

Public Works of Balimore City Fax (410) 539-6119

Baltmore, MD 21202
RE Construction of a ralroad nght-of-way on a portion of Baiimore City Watershed

Dear Mr Winfield

The Northemn Central Railroad, a Maryland Class T rmlroad, has a deswre to construct a
rarlroad nght-of-way across a portion of Baltimore City’s waiershed property, located 1n
Cockeyswillc, Maryland The proposed nght-of-way would be parallel with, and on the west /
north side of Beaver Dam Run, begmning at pomt 74-13, passing by point 74-14, then conunuing
on to point 74-1, where the proposed nght-of-way would intersect, then join the former Northern
Central nght-of-way

At your convemence, 1 would like to enter into negotiations with the appropnaie
indivndual(s) regarding acqusition of a legal interest m the land that would constitute the
proposed nght-of-way Please have the appropnate individual esther call me, or wnte 10 me,
suggesting a ime and place where we nmught meet 1o discuss this matter

Sincerely,

James Riffin, CEO
The Northern Central Raulroad
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DEPARTMENT OF PUBLIC WORKS

GEORGE L WINFIELD Director
600 Abel Wolmsn Municipal Buslding
Baltimore, Maryland 211202

CITY OF BALTIMORE

MARTIN O MALLEY Maoyor

September 30, 2004

Mr James Riffin, CEO
1941 Gregnspring Drive
Timonium, Maryland 21093

Dear Mr Riffin

The Department of Public Works 18 in recespt of your letier dated September 10, 2004, wherein you request
to construc? a raliroad right-ofway across a portion of the Loch Raven Reservolr anea, adjacent to Baaver
Run Dam

The Cliy of Balfimora obtained the bufler lands surrounding the Loch Raven Reservoir for the purpose of
maintaining a forested buffer beiween the reservok and any human actwly, either developmental or
agricultural

The Bureau of Water and Wastewater, Environmantal Services Diwision upon review of your request has
delermined that the granting of a raliroad right-of-way would dimmish the buffer that protects the waler
queldy at the watershed Therefore, the City cannol approve your request to construct the raskoad across
the watershed property

Thank you and if you have any guestions conceming this matter, plesse feel free to contact Mr Ralph
Cullison, Ciwel, Environmental Services Division at (410) 396- 0539

GLW/PB [pl

ot Mr J Kerth Scroggins
Mr Joseph Kostow
Mr Paul Bames
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Voicemail from Jim Riffin sent to James Paschall - July 23, 2007 at 11 16 am

"G'Morning Mr Paschall. Jim Riffin. .Baltimore. 443-413-6210. .(I) had a
thought and have a comment uh . .thought if | were to . if you were to abandon the
Cockeysville Industnal Track Line, and | were to acquire i, | wouldn't have time or
motivation to look at all your other filings | don't know If that's a good or a bad but .it1s
athought uh...which leads us to the next one

| looked at one of your filings . uh . i's 290-293X.. looks ltke you filed it on the
19th of July 1t would appear that you've got a misleading statement - false or
misleading statement in your document. uhm my position would be If you correct it, |
don't have to talk about t uh .ff you read Page Five of your NOE and Subparagraph
Five, it talks about the System Diagram Map and n your document you state that you
didn't put thus little line of railroad | think it's In Norfolk uh on the System Diagram
Map as being subject to abandon ..uh because you didn't know you were going to
abandon it .uhm If you look on Page 24 of your Environmental Statement, it says that
in the First Quarter of 2006 . it's the 1,2,3 third paragraph down uh it says in the First
Quarter of 2006 anticipating an abandonment filing covenng the subject line you served
the Environmental (unintelligible word) and Histonc Reports Uh they seem to be
directly contradictory uh  if the First Quarter of 2006 you were anticipating an
abandonment filing, then you did that long before July of 2007, so you need to correct
one of 'em

Hey, why, uh I'd rather not comment on it to the Board, because if | do, then |
have to file a petition to revoke, then you gotta start over again, then you gotta pay
another fee, and that's just kind of a pain in the ass

My bigger interest 1s Cockeyswville.. you really ought to senously consider t  fihng
an abandonment for that, let me acquire it, and I'll get off your back Talk to you later
Bye ]

Transcnption checked agamst recording by James R Paschall
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Thursday, November 20, 2008

ODOT Officlals, SEDF Board Revisit Rail Service Concerns
By Lori Goat

Transportation officials attempted to aileviate rail service and connectivity concemns of the Shawnee
Economic Development Foundation (SEDF) at & meeting last week

Secretary of Transportation Plul Thomhnson and Okiahoma Department of Transportation (ODOT) Director
Gary Rudley expressed ODOT's view of how the construction of the new Interstate 40 Crosstown Expressway
n Oktahoma City will and won't impact Shawnee at the Nov 12 meeting

Riadley told SEDF members a new, stale-ol-the-art interchange rail yard being built northeast of downtown
OKC will provide Shawnee with 2 through track, with no switching, and the abandonument of other lmes won't
hinder Shawnee train service

"The nterchange yard will enhance all ratlway traffic,” Ridley said

Shawnee city officials and the SEDF Rarl Commuttee have been working with state agencies, with little to no
success, to find a way to unprove the 36 miles of track between Shawnee and OKC, which travels dangerously
close to the North Canechan River The track 15 classified as "Excepted Track,” the lowest level of the Federal
Railroad Admin:stration's acceptable track Due to the track's proximity to the niver, 1t 1s in penl of bemng
wushed out during heavy ranfall

In August, Oklahomans for New Transportation Alternatives Coaliion (ONTRAC), a group that 15 promoting
ntermodal passenger rall service between OKC and outlying areas and perceives the partial destruction of
OKC's Union Station to make way for the Crosstown Expressway as detrimenta! to their enterpnise, lobbied the
Shawnee City Commission and the SEDF to join them 1n the fight to move the expressway The fight consisted
of passing resolutions to send to Governor Brad Henry City officials voted to umite with ONTRAC and passed
the resolutions

Part of the battle included bemng a party of record m a proceeding between the Surface Transpartation Board
(STB) and Burlington Northern Santa Fe Rautway (BNSF) BNSF had filed an application to abandon track
in OKC The STB found that BNSF's application contamned "false and misleading information," so the board
denied the application BNSF appealed the decision

At a special SEDF meeting held on Nov 3, Rail Commuttee member Jim Townsend shared his apprehensions
of aliowing BNSF to abandon the OKC lines He feared i1t would create & bottleneck that would significantly
slow Shawnee raul travel The SEDF voted 10-3 to be a party of record in the STB and the BNSF proceeding

On Nov 12, Thomlmson and Ridley, armed with bird's-eye-view maps and photographs, showed the SEDF
how Shawnee rail trave! would be improved and explained the high-priced complexities of ONTRAC's goal lo
realign the expressway 200-400 feet south of Umon Station.



"Moving the expressway would take out 15 to 20 homes, 8 to 10 businesses, and historical landmarks,” Rudley
sad. "It would delay the project about 5 to 8 years and cost the taxpayers between $240 to $340 mllion in
extra ¢Xpense "

Then mayer-elect Linda Peterson asked Radley if rail service would bs mterrupted during the expressway
construction

"No," Rudley rephed.

Chuck Skillings told Thomltnson and Rudley that losing rail service to Shawnee would be catastrophic to
existing and future Shawnee businesses

"This project has nothing to do wath the problems Shewnee faces with the rail,” Rudley said "But actually, 1t
will improve connechivity 1n the long term "

Thomlinson, who had been mostly silent throughout the meeting, spoke up

"I've Lived here for 40 years end I'm interested 1n the well-being of our town,” he said "I had hoped you mught
question &ll the people who have been working on this project (Crosstown Expressway) for years before
passmp resolutions on the word of an outside group (ONTRAC) who, frankly, 18 concemed with their own
agenda.”

ONTRAC was scheduled to meet with the SEDF as the Countywide & Sun went to press
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Edwin Kessler, Vice-Chair Y @'
Common Cause Oklahoma l g 6
1510 Rosemont Drive 9,
Normman, Oklahoma 73072
Voice phone — 405-360-2194; Fax phone — 405-360-3246

E-mail - kess3@swbell pet

% February §, 2007
Charles D. Nottingham, Chair

Surface Transportation Board %

1925 K Street N W ¢ 4‘\(,

Washington D.C 20423-0001 "!{:; % By fax to 202-565-9013

Dear Mr Nottingham,

We plead for an exception to your rules to allow a two-week extension for reply to your
Decision, Docket Number AB_6 430 _X

The concemed citizens whom I am representing have had little knowledge of technical
matters concefning railroad abandonment issues and the associated role of the Surface
Transportation Board. We were unaware of the publication on October 13, 2005, by
BNSF and the Stillwater Central Railroad of its notce of abandonment and of its
mmphcations for abandonment Although we read, several months later, your related
dectsion of November 10, 2005, we still did not then reahze that important related
options were provided to citizens and various entities, and accordingly took no action
but rather awaited your final decision Because of the considerable time between then
and now, we thought it possible that the STB would rule m favor of petitioners and
forbid abandohment of the line, which 15 also an objective of Common Cause
Oklahoma.

Now we have learned the meaning of an OFA and have sought and last week obtained
important infolmation from the Okiahoma Department of Transportation through the
freedom of mformation act. 1 am pleased to write that ODOT has been very cooperative
m this matter.

We need a two-week extension of time to obtain additional information mcluding such
as the following- a) An estimate of net hquidation value as provided by the railroads;
this, of course, 18 tightly related to the amount of moncy that would have to be raised for
purchase of the rail ing, b) the prospect of obtamng sufficient money from interested
investors, ¢) the prospect of provision of some services involving the Umon Terminal,
which we ardently seek to preserve; d) the prospect of freight business from at least four
enterprises that we know to be located along the 2.5 mule scgment.
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Mr Nottingham, 1f we fal to core up with an offer for purchase of the two and a half
mile ratlroad segment, 1t seems to us that your decision would not be immpacted in any
matenal way. It could still be effecttve on the snnounced date of February 25%. We do
pray that you and the STB will belp us to find a way to prevent Oklahoma, during its
centenpal yedr, from becoming the last place in the United States to remove railroad
tracks and the functional capability of a terminal building in excellent condition, in
favor of increased automobile travel We also seek to demonstrate that preservation of
existing fac:hues would prowde some energy efficient transportation and a pamal
answer to the'need to limit emissions of greenhouse gases. The alternative is a
construction project that has been roundly condemned by a former OKC Planning
Director and by.a transportation authority formerly with the World Bank, will remove
grade-separated crossings, wall cost half a billion dollars, and bring more damaging
ozone to Oklahqma City

Thank you very much fdr consideration

Sincerely yours,

cc' Vemon A Wilhams, Secretary, Sfc. Transportation Board - By fax to 202-565-9019
Sidoey, Strickland, Esq , Attorney, BNSF, By fax to 202-672-5399
Karl Morell, Esq., Attorney, Stllwater Central Railroad — By fax to 202-783-6974
Lynn Howell, Esq., Chawr, Common Cause Oklahoma — By fax to 405-239-2121
Fritz R. Kahn, P C. — By fax to 202-33]1-8330 .
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-6 (Sub- No.

BNSF RAILWAY COMPANY
ABANDONMENT EXEMPTION
IN OKLAHOMA COUNTY, OK

al
f \*ftﬁ REPLY TO BNSF'S
UEST FOR EXTENSION OF TIME TO CONSUMMATE ABANDONMENT

1. Edwin Kessler (“Kessler™), herewith files his Reply to BNSF's Request for Extension of
Time to Consummate Abandonment, and states:

REPLY TO
REQUEST FOR EXTENSION OF TIME TO FILE CONSUMMATION NOTICE

2. On December 26, 2007, BNSF asked the Boand for a second extension of time for filing
its Notice of Consummation in the above entitled case, until June 30, 2008. The only reason
BNSF offered to justify 1ts request for an extension of tume, was “weather delays and scheduling
difficulties with various constructhion projects.”

3. 49 CFR 1152.29(eX2) specifically states,

“The notice [of consummation) shail be filed within 1 year of the service date of the
decision permitting the sbandonment™ . If, afier 1 year from the date of service of a
decision permitting abandonment, consummation has not been effected by the railroed's
filing of a notice of consummation, and there are no legal or regulatory barriers to
consummation, the authonty to abandon will automatically expire. In that event, a new
proceeding would have to be mstituted 1f the rmsiroad wants to abandon the line. . For
good eause shown, a railroad may file a request for an extension of time to file a notice s
long as it does so sufficiently in advance of the expiration of the deadlne for notifying the
Board of consummation to allow for imely processing.”



4 Kessler would argue, because BNSF has not demensirated there were legal or
regulatory barriers preventing 1t from consummating 1ts ebandonment of the Line, BNSF is not
entitled, as a matter or night, (o have the date by which it had to consummate abandonment of the
Line, extended.

5. Kessler would further argue that BNSF has not shown good eause why it should be
granted a second extension of time within which to file its consummation notice.

A. BNSF was granted anthority to abandon the Line effective November 12, 2005.
BNSF's consummation notice was duc on or before November 12, 2086.

B. By decision dated October 6, 2006, the Board grantod BNSF a 13 % month extension
within which to file its notice of consummation, or until December 31, 2007. In BNSF's first
request for an extension of time to file its notice of consurnmation, BNSF gave the same excuse
it presently is using, to wit: that it was unable 1o consummate sbandonment duc to bad weather
and scheduling difficulties.

C On December 26, 2007, only five days before its notice of consummation was due,
BNSF filed a second request for a sacond extension of time within which to file its notice of
consummation, reiterating the same lame excuse it used more than 14 months ago.

D. Using “inclement weather and scheduling difficulties™ as an excuse for 1ts fiulure to
tumely consummate its abandonment, may have been plausible the first time it was offered.
Using “inclement weather and scheduling difficulties™ a second time, particularly in light of the
fact that the summer of 2007 was one of the driest on record for Oklahoma, calls into question
BNSF s credibility. How difficult is it to remove 2.95 miles of Line that essentially 15 on flat
ground, has no vegetative growth on it, and is easily accessiblo? For a class I carrier fo say it
could not work into its achedule a 2-week job sometime during the past 27 months, is about as
implausible an excuse as one could imagine.



6. Kessler would further argue that BNSF*s second request for an extension of time to file its
notice of consummation, did not comply with the requirements of 49 CFR 1152.29(e)X2),
specifically: Its request for an extension of time was not filed “suffielently in advance of the
expiration of the deadlme for notifying the Board of consummation to allow for timely

precessing.”

A. BNSF waited until December 26, 2007 to file its request for an extension of time.

B The Board only had two working days following BNSF's filing within which to
render a decigion. (December 27 & 28, 2007. The Board was closed between
December 29, 2007 and January 2, 2008.)

C. BNSF was fully aware of the Board’s holidays schedule, and was fully aware that
many Board employees took a much deserved holiday over the Christmas - New Year
holiday period

D. The Board’s regulations specifically grant Kessler 20 days within which to file a reply
to BNSF’s request for an extension of time, or unti] January 15, 2008, or some 2
weeks past the deadline date.

7 For the foregoing reasons, Kessler would ask that the Board:

A FIND that BNSF did not casty 1ts burden of proving its failure to consummate its
abandonment of the Line was due to legal or regulatory bamners, and

B FIND that BNSF did not carry its burden of showing good cause why it needed even
more than the 13 % months of extra time the Board had already provided it with, to
consummate its abandonment of the Line; and

C. FIND that BNSF dud not submit 1ts request for a second extension of time
“sufficiently m advance of the expirstion of the deadline for notifying the Board of
consummation to allow for timely processing:” and

D. DECLARE that BNSF's authonty to abandon the Line automatically expired on
December 31, 2007; and

E. DECLARE that if BNSF still desires to abandon the Line, then BNSF shall be
requared to mstitute a new proceeding, which new proceeding should not be instituted



until BNSF is able to work abandonment of the Line into its busy schedule; and
F For such other relief s would be appropriate and just.

Respectfully submitted,

Lo/ st

win Kessler

I hereby certify that on this -_14* _ day of January, 2008, a copy of the foregoing Reply
to BNSF's Request for Extension of Time to Consumnmato Abandonment, was served by first
class mall, postage prepad, upon the parties of record noted below.

& Yosdiy.

Edwin Kessler
Sidney L. Strickland, Jr Karl Morell Fritz Kabn
Sidney Strickland & Associates  Ball Janik LLP 8 Floor
Ste 101 Sto 225 1920 N Street, N W.
3050 K Street, N.W., 1455 F Street, N.W. Washington, DC 20036-1601
Washington, DC 20007 Washington, DC 20005 (202) 2634152

(202) 295-4672 (202) 638-3307
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EX 4 (R, T~ THREE

MDRC

81 Century Lane Phone (908) 361-2435
Waltchung, NJ 07069
February 22, 2007

Edwin Kessler
1510 Rosemont Drive
Norman, OK 73072

Dear Mr Kessler:

Recently we read your Notice of Intent to File an Offer of Financial Assistance in AB 6
(Sub No 430X), BNSF Raiway Company -- Abandonment Exemption — In Oklahoma
County, Oklahoma. In your filing, you indicated you have a desire to purchase from
BNSF that portion of its line that it desires to abandon in Oklahoma City, Oklahoma

Our company 1s looking for a location to maintain and reparr rail cars Oklahoma City
would be an ideal location for these activities, particularly since a rait car manufacturer
is located less than one mile from the line you propaose to purchase. In addition, the
line you propose to purchase is located adjacent to a Unton Pacific ine  Having
access to two Class | carniers 1s highly desirable

With the above in mind, if you are successful in acquiring the BNSF hne, please contact
us, so that we may move forward with our desire to locate our faciiity along your newly

purchased line
Sincerel
4 QMW

J Dennis, CEO
MDRC
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Nol a member? Learn more

Monday, Dec 8, 2008
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Contact Phone:

URL (web acddress):
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Location Typea: Single Location

Est. Annual Salas: $200,000
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Odom, Susan

From: Jim Hagemann [JHagemann@boardmanin¢ com]
Sent: Fnday, October 31, 2008 3 37 PM

To: Odom, Susan

Subject. RE Locomotive shipment

Susan,
Boardman has no need for a locomotive
Thanks

James W. Hagemann, CPA
Chief Financial Officer
405/634-5434, ext 223

Jhagemann@boardmanin¢ com

NOTICE: This electronic mail message and any attached files are confidential. The information 1s exclusively for the use of
the individual or entity intended as the recipient. If you are not the intended recipient, any use, copying, printing,
reviewing, retention, disclosure, distnbution or forwarding of the message or any attached flle 1s not authorized and 1s
stnctly prohibited If you have receved

this electronic mail message In error, please advise the sender by reply electronic mail immediately and permanently delete
the onginal transmission, any attachments and any copies of this message from your computer system Thank you.

—— —— —— - —

From: Odom, Susan [mailto Susan.Odom@BNSF com]
Sent: Monday, October 27, 2008 4 36 PM

To: jhagemann@boardmaninc.com

Cc: Cark, Knsty D; Johnson, lerome M

Subject: Locomotive shipment

Mr Hagemann
| am just following up on our conversation of Fnday, October 17 Does Boardman still wish to have the locomotive delivered to their
faciity in Oklahoma City? Please advise at your earliest convenience

Susan Odom

Manager Network Strategy
BNSF Railway Company
2500 Lou Menk Dnive
AOB - 3rd Floor

Fort Worth, TX 76131

817-352-6432 phone  817-352-7154 fax susan.odom@bnsf.com

Ttus message may be confidentual and should be read or retained only be the intended reapient  If you have recerved this
transnussion in crror, please immediately nehfy the sender by rephymg to Hus message and then delete it from your system  Thank
you

2/312009
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NATIONAL RAILROAD FREIGHT COMMITTEE, AGENT

UNIFORM FREIGHT CLASSIFICATION 6000-M

(CANCELS UNIFORM FREIGHT CLASSIFICATION 6000-L, EXCEPT
FOR THE ACCOUNT OF QBT WHICH FOR THE PURPOSE OF RATINGS SHOULD
REVERT BACK TO THE RATING SECTION OF 6000-L)

RULES AND REGULATIONS

THIS TARIFF IS APPLICABLE ONLY IN CONNECTION WITH TARIFFS
SPECIFICALLY SUBJECT HERETO

Sandra Hladick
Tanff Publishing Officer
RAILINC
7001 Weston Parkway, Suite 200
Cary, NC 27513
(919) 651-5091

Copynght 2001
By RAILINC




UNIFORM FREIGHT CLASSIFICATION 6000-M

NATIONAL RAILROAD FREIGHT COMMITTEE
7001 Weston Parkway, Sulte 200, Cary, NC 27513

910-651-5020
BERNARD BONK
Chalrman
TABLE OF CONTENTS

SUBJECT Page Nos SUBJECT Page Nos
Abbreviationa, explanation of 248 Index to Rulgs 18to 21
Authonzed Packages or Shipping Containers 100 Live Slock Coniract Forms 97 10 99
Bills of Lading Forms 84099 Packages and Packing Specrfications 100 to 247
Explanation of Abbreviations and Reference Particpating Carriers 15017
Marks 248 Refsrenca Marks, axplanation of 248
Explanabion of Package Numbers 101 to 247 Rules 22083
Forms bills of lading 84 to 99 Rules ndex io 1821

CANCELLATION NOTICE

The foliowing previaions are hereby 4 ¢ A CANGELLED

INDEX OF ARTICLES
RATING SECTION

SPECIAL NOTICE, EXEMPTION FROM REGULATION

and ali relaled provisions




UNIFORM STRAIGHT BILL OF LADING
Original - Not Negotiable Shipper's No

{To be Printed on " White" Paper) Agenl's No

Company

RECEIVED, subject to the clessifications end tanffs in effect on the date of the 1ssue of this Bill of Lading,

1] . 20
from

the property descnbed below, 1a apperent yood order, except as noted {conients and condinian of contents of packages unknown), marked, conmigned, and
destined o3 indicated below, which saud company {the word company being understood throughaut this contruct as meaning auy pErsan or COPATRIN m
possession of the property under the contract) egrees 1o carry 1o its usual place of dehivery st said destinanon, if on its own rosd or ris own water hne,
otherwase o dehver 1o another camer on the route to said desnnation 1t 1s mutually agreed, sa to each carmer of all or any of smd property over all or any
porhion of atid route to destnation, and as 10 cach party at aty time interested in all or any of sawd property, that every service W be performed hersunder
shall be subject to all the conditions not prohibited by law, whether pnnted or writien, herein contained, mncluding the conditions oa back hereof, which are
hereby agreed to by the shipper and accepted for hamself and his asnigns

{Mad or yreer address of conugnee--For purposes of nottfication only )

Cons:gned to
Destination State of County of
Route
Delivenng Carrier Car Imual Car No
Trailer Imbals/Number Length Plan
Length Plan
Container Initials/Number Length Plan
Length Flan
No *Weight Sulyect to Secnon 7 of
Pack- Description of Articles, Special Marks, (Subject to Clams Check | conditions, if us shipment 15
] and Exceptions Correction) | or Rate | Colama | to be delivered to the
consignee without recourse
JL l on the comignor, the
""""""""""""""""""""""""""""""""""""""""""""""""""""""" consignor shall sign the
following statement
f------ R IR SGAACLLELEECSE L LETEECEEE SECEEECIITIELES CEERNCEEL f---evanaes The camer shall not make
debwvery of this shipment
O U SUEY JE I waam«w{ Without payment of fresght
J and all ather lawful charges
(Supastere of cunsagnor )
S T S R SR If charges arc to be prepayd.
. wnis or stamp here, "To be
................................................................................. S W L
.......................................................................................... L BERE
.................................................................................. R S To apply 1n prepeyment of
the charges on the property
R N SO I descmbed bern
s SRR VU I E— Agent or Casher
Per
. A Y L L L T T L T T Ty T ey e p—— a aa ...r .......... The £UNS Nare acknow-
\sdgas oniy tha amound prepand |
( Charges advanced
"1 e shtpmin] moves batwaen hno POI by u carmer by waler hlnm“hhnﬂdhﬁq“umt“l-'imumm
Motz Where the mle 15 depemdent on velue, shippers are requared 1o riate specifically m wnong e agreed or declared value of the s
property
The agreod ar deslarcd value of the property 18 heveby specifically sisied by the shipper to be not exceeding
Per
Shopper Agent
Per Per

Permanent post office address of shipper




UNIFORM FREIGHT CLASSIFICATION 6000-M

CONTRACT TERMS AND CONDITIONS

Sac 1 ln)mmumnmmdmdummwwhlﬂn-muhmmwwwm axcapl &3 harssnafier

No camer & possession of all o of the property haren desarbed shalt be Sabie for any logs tharol of damaga tharelo or delay cousad by the act of Deod, the pulig
m%’mmm-;rhldrﬂﬂlIdﬂmum on 0f nuturel shrinkage  The camiers Labdily shall be fhal of warshouseman, only for ipss danage o delay Caused

cnchaged
camer al ownel's Supeney I shipping polnt, puming ewght both wiyy  Quanntns supensss of whitwwsr netuws or bad upon of = espact to property snall Da bome by ihy ownars of e
propalty or be & hen fhereon mﬂ_ln-ﬂMl“Mﬂﬂ“Mh“hﬂmw“ﬂmMUﬂlwmwum
sven Mough tha sams mey hava bean done by camia’s officsrs sgents or empioyess nor for detanton loes or daMage of any lond cocasioned by § thersof
mmﬂhmwh_dm for any mistake of ASCUTCY |n arry infomsion hamehad by he Carier s aganis or officens. -hmiﬂﬂw
The sispper shall hold the cemets Namisss froM ey Xpenes they mey nour or tamages Sy may be requsred to pay by reseon of the introduchon of the proparty coversd by NS contract
D any plscs noainet tha quarankne lews or raguislons i sllact sl sch plece
Sac. 2 ta) N0 Olmar 1 bound 1 irsnaport saxd proparty by any paricular Wisn Or vassel, Or i Wma for vy perscular markat o oherwe than wilh easonabie depaich. Every cames shall
havae the ngit n cass of physicel necaseily k) forwpnd sid propesty by sy caier or routs batwesn ihe pant of sivpmant and the pownd of destnaton In all Casey nol profetetad by MW whiee
& lowsr value then aciusl valis N been repressniad m wiing by the sngpes or has basn agraed upon M wiling B8 the rlsased valus of Lhy properly B GEWMINGd Dy e cossficabon o
tanfTs upon which the rete w bessd such lowes vaiue plus assghl charges if paid shall be the MEsxMUM amount [0 be COvWNsd whether of not such ioss of damage occurs from naghgenoe
() As a condiion precedan] to ecovery chiams Must be flad i woiling wh the recaning or delvenng camer OF camer lssang ts bdl of lading Of carrier on whoss bne the kee
damage mry or delay occurred welhen nene manths afier dalivery of the property {or in case of export trafia, waihm nins manthe afier delvary st port of spon) of i case of fadure 10 meke
delsrary then wiilun ning monthe affar & easonable bme for delivery hes slapaed and sty shell be iakiuiad sgame! any camer anly walwn two yesrs and one day from tha gy when notice
o1 witing s greon by tha camer o the clemant sl he camer has dasliowad the dasm or sny pert or parts thereol specified i the nolos Where clgams s not filsd o mts are not inslouted

therson N Reconience wih the loregong p no camies whall by igble, pnd such clauns will nol be pasd
u)mmumuumdh—du“hm’d-ﬂm“mnu“dmmumrMMMwummdﬂ
proparty so iar on Sug shal nol svoid e polices or contrects of muence Provded That the ame> iy for tha p pad

Sec. 3 Eﬂmm“hlwuhmdﬂmm-mﬂhmwbmmlnlh-nliwl“lul Ench cantt Ovar whose
mmumm-bummumum mt rin own coul and risk of compressing the same ToF greater convenipnos n kandiing or forwarding and
whall not be heid for sbis detays In procudng suth compresmon. Graoh In bulk consignad 10 & post wher there Is a ralirosd public or Rosrmed wievelor may
{unisss otherwme apressly noled hersn uunnaummummnmnmmdummmmmmumm

made muy be kapt o veseel car depol, wershouse ov place of delivery of the cemier subject i Tw Lanll charge for slorage and i camer's responsibity as warshousamen only or ol the
option of the canvier may be remeved o snd slored in @ public or aoanead wisehouss &1 tha pisos of delivary of other svadsbie place =i The cost of the cwnar, and thare held Wihoul Ratalty
n By pari of W Gamier dnd subjedt 10 § linn Ko ol iraighl mid olher iewiul diges  nchuding & Heeonabis charge for sorge

) Whare nonpensiabla property which has been ransporied 1o gestnabon harswndsr & refused by conggnes of e party anfitied 10 receive , o saxd conmgnes or parly sntied (o
recena # tmis 0 recelve i withen 15 daye sftar nolce of amval shell have Desn duly sent or given the camer may sall The same st public auchon io the hghast isdder of sucn pIAce & may
b designated by the camer Pronded. Thal R cacriet shail heve first maled, sent o grven 5 1he consigner notios Tl By proparty has been refussd DF MmEne unclared, 29 the caes
may be, and Bl & will be subjedt 10 asle under the tenma of e bd of Iaging ¥ daposiion ba not srranged for and shall have pubiehed notice contarng 8 descripbion of the propesty the

thalthe p y was ref o uncieenad wes madad senl or given
{c) Whare panisheble property which hae been franeporisd hermunder o destmation » refusad by conmgnes of pasty aniited 10 MCEvE i, or smd consignes or Darty anstied 10 recesve it
shail fad 10 recaive H prompdy e camer may in Ra cretion o pravend deterionston of further detenoration sall he 5ame la the bast advantage &t prvate or public saie Provedad That #

(d) Where he proceduse provided for n The wo parsgraphe last precedng i not posaie i ls agreed that nollang contened n Saed peagraphs shelt b8 conatrusd 1 sbridge the ng
of the camiar ol fis oplion 1o sell he proparty Lnder such aroumsiancas and In auch manner as may be sutharized by v
(w) The proceads of any sale muds under thw sacion shal be applied by the camer (o D peymen! of Wreight, SermuTage siorage and any olhar lewisl charges and the xpanes of
mifverigsmand, asle, and ofher necausary sxpenss and of caving for and mainiaining the property ¥ proper cane of The aems requves specal axpenss, and should I Be § balance
1 shall be peid 1o the cwner of the property sokd hemunter
{) Propesty destined 1o or tskan from & sistion, wharf or lending sl which thers ls no reguisry appoiniad fmght ageni shal be entirely at risk of owner afler unloaded from cars or
vadsuis or untl lnaded inde cars or vessals #nd snoepl 1 ceee of camier's hagligence, when received lrom or deliversd 1 such staliond whisves or lsndetgs shel ba al cener’s nak undl the
o are stiachad lo and shar they are detachad from Wocomolive or irsin of unil JDaded Nk and alter unlosded trum vesssis
Sec. 5 No ommier harsundar will caey of be katle 10 By way for gy documenss, spicie o for any afticies of sxtreortnary valug not specifically retsd I the publshed classsicstons or
Lanfly uniess & specaal agreament 10 90 80 and B stpuisied value of the ariiclsa ane indorsed herson
Sec. 8 Eupy parly whelher prindipal or agent, shipping axplosives o dangerous goods, wathout prewious full witlan dwciosurs 10 the cemer of ther neturs shall be hebie lor and

fransporision charges lled against the proparly sl the e of Tuch Sallvary, 9nd Bi80 for Ay SIGRONS! Shatpey Whach Tay be fount 1t be tus S dussary of the Troparty ercepk that ff
such parly pnor 0 such dalivery has nobfied in wiiting e defivering camer that he m not the bansliol owner of tha property mmwnmummwhmﬂ
ddeans of such beneficial owner such pasty shall nol be Fable for any sddbanal charges which may ba found 1o be dus sfisr delvery of te property; but if e party 1o whom delivery
Mads his gvert (0 tha Cligr srondtls mitrmaihon ae 10 the bansdioel owner such parly shall nevertheless be beble for such addbonsl charges ¥ the sisppaf or consgnos s geven 1o the
cama’ emonscus nformaion as 10 wWho the benaliosl owner . Such Shipper or consegror shall hampell be habie for such FEMepOAtion charpes, Nohwialandng the foregong

mdiﬂﬂwMMlemhhmhhudmunhmdmu&mhm_m The (s delverng
carrier” meane ihe Ing-haul carnar making ukimate delhvesy

mmmnhmdnmmumnhdﬁwﬂhmumdnw I upon INEpechon X 19 secertishad Nat the arbcies shmped sre
noi thoee describad) m Tea bl of inchng  The gt charges Must be pasd upon e s/ticies sciully hpped

Whare dalvety |8 thade by & common cem by wariee the foregomng provisions of tis sechon shal apply axcept as may be inconalsiend weih Part [N of the interstals Commente Acl

85




UNIFORM FREIGHT CLASSIFICATION 6000-M

Sec § Vites bl of lnching m ssued on the ondar of the shippar or hue agenl. 11 EXNANGS Of i Jubskiution lor snofher bl of lading the spper's sgnEture 1o the pnor ba of ladng Bs o the
sigigmeni of value & oiheiwie or electon of common lew or bill of inding babddy In o 1 conNechion Wi suoh pnor bl of lecng shall be camldersd & Rert of Tus bl of lsdng =8 fully &s
e sams wers wilian or made n of 1n connechon with T il of Inding

Sac 9 (=) N ol or wry peet of aaxd propany m camed by water over any part of sid roule and loss damege Of injury ko amd praperty oocur white the samae s in the cusiody of s camer by
wealar tha Esbaty of such camer shall be determined by the bl of iIading of the camar by water (Sus ol of lading bamng such bl of lsdng & tha propery » trensporied by such waler camer
thateunder) snd by snd under the lewy and niguisions spphcabls (o ransportaion by watar Such water cantage shall be pesfamved subdl to al the Lerms and piowpons of and ol the

rom labddy containad m the Acl of the Congress of the Unnad Sialas approved on Februery 13 1203 and entied "An acl reisiing o 1he nawgaton of vessals sic = and of
othar statuies of the Unied Slales according curmars by weler The proteciion of kmded habelly as well as the following subdmsona of e sackon snd to the condions conlmnad i the bl
of lading nol ncanalsient with fhis secion when s bill of ding bacomas the bill of lndng of e camar by waler

{b) Na such carniar by watss shall be Iabia for any loss or demage resulting from any fire heppening 1 of on boad the veessl, or fram sxplosion, taretng of bolers or breakegs of shalle,
uniges caused by the deegn or nagiact of such camer

() i thas cwnar snall have exerciesd due diigence in malung I wyasal in sl respecs snd propey equipped, and supplisd. no wuch carrier shall be kabie for any losa
or damage resulling from he panie of the ke Eeas, of ol wirlers or from lalant defects In hull. machinary, oF appuenances whether gxxting prior to ol the tme of or afier saling, or
from colleon, stranding. or olhwr sccdents of nangelion or from pralangabon of the voyege And when lor sy reagon IL IS NECSASAry SNy vaelel Carmysy iy or sl of the proparty hemn
descnbed shall be sl Earty to cafl at any port or ports m o oul of the cusitrmany rouls i tow and be towsd io tmnsfer Waneship or ighiar 1o load and dwecharge goods &l any bme o
mauist vossels in dizirnas, (o dewaly for the pupase of siring Ms o proparty, and for doclkung snd rapairs  Excapl in case of negigence such camar shadl not be responmble for any loss or
mbmllhmu-ﬂhmh“mdﬂ

d) G A g 1o the York-Antwarp Ruiess of 1624 m1numnmnunmunummmm
whh"ﬂmuhmuhv«i ¥ tha ownars shall hewe wrarcsed due diligance to make v vasssl :n ol respects and p
supphied, \ » hersby agreed Uhat In Case of danper damage of duasier resulling from faulle or emors m namgaiion unl-m-wdunud ulunmmuu-dd-m-n
e vaesdl Ner machinary of sppustenance Of from unaseeornits whather sxsng at the §me of smpmani or sl the degnnng of the voyage (provided the isient or olnar delacls or the
unsssworfunass wad nol decoversbis by the axsrdse of dus digence) tha smppers mmmduwmmmmwmﬂm
moumed = mapect of e cago and shell coninbute with the shpowner m general Rversge o S paymant of Anry sacniices 10ssed of of a g ge naturs thal may be
mate of INcurTed for tha common banell or 1o rebeve the adventure from sny common panl

{») ¥ the property ls bang camad unaer B tenll whech prowndes el sty camer or camern party tharalo shall be babie iof loss from periie of the sea Ien as 10 sudh caimer or cimers T
provemons of e sechon shak be modified In accordance wih the lanf? provisions which shat! be regended ss Incorporated nlo Tha condibons of thw bl of lndng

{1} Tha temm “walar cambge” m (s sechon shal nat be construed ae nchuding bghlarage n o acrosa 7wers hamors of lekes wherh parfoimed by or oh behaX of rad camen

Sec 10 Any siterstion sddiion or grasury in Tis bl of leding which shatl be mads without The specsl nolzson hareon of the agent of the CaMe! tSeiang s tail of iading. shall be withoul
wifsc! and thus bl of fading ahall be anforcasbls ACCOring o is ongnal ienor




EXHIBIT 10



BNSF RAILWAY COMPANY
BNSF RULES BOOK 6100-A
{Cancels BNSF Rules Book 6100)

CONTAINING
RULES, REGULATIONS AND SPECIAL CHARGES
GOVERNING
THE TRANSPORTATION OF FREIGHT
ON
BNSF RAILWAY COMPANY
IN '
THE UNITED STATES AND CANADA
AND
REGULATIONS GOVERNING CURRENCY EXCHANGE ON TRAFFIC
FROM, TO AND BETWEEN STATIONS IN CANADA
AND
CAR HIRE ON TRAFFIC TO OR FROM MEXICO

For explanation of abbreviations / reference marks, see item 110
ALSO APPLICABLE ON INTRASTATE TRAFFIC

ISSUED DECEMBER 29, 2000 ' EFFECTIVE JANUARY 1, 2001

Issued by J. C. Engstrom, P. O. Box 961069, Ft. Worth, TX 76161-0069



BNSF Rules Book 6100 - A

Table of Contents

Item 100A - BNSF Web Site - Issued November 17, 2004 — Effective January 1, 2005
Item 110 - Explanation of Abbreviatons and Reference Marks

Item 120 - Method of Canceling ltems

Item 130 - Noufication of Changes

SECTION 1 - General Rules And Regulations
Item 1000 - Descniption of Governing Classification
Ttem 1020 - Stanon Lists and Conditions
Item 1040 - Explosives and Dangerous Articles
Item 1060 - Reference to TanfTs, Items, Notes, Rules, eic
Item 1080 - Ommibus Clause .. .

Item 1090 — Traffic From or To BNSF Revenue Stations (Former BCOL Only) in British Columbna — Issued
July 8, 2004 ~ Effective July 15, 2004 ..

Item 1100 - Application of Items to Non-Regulated Traffic

Item 1120 - Consecutive Numbers . .

ltem 1130 — Car Capacity, Issued August 10, 2001 — Effective September 1, 2001

Item 1140 — BNSF Hazardous Waste Mamnufest Process - 1ssued January 11, 2005 — Effective February 1, 2005 8
Item 1150 — List of Standard Transportation Commodity Code Numbers (STCC) for Poison Inhalatron Hazard

B R e N e L]

C0 00 Q0 ~J

(TTH/PIH) Commodities Issued Apnl 9, 2007 — Effechve May 1, 2007 10
SECTION 2 - Specific Ruiles and Regulations - Without Charges. 12
Item 2000 - Charges Payable m United States Funds 12
Item 2020 - Deductible on Loss or Damage of Iron or Steel Scrap . .12
Item 2040 - Defective Cars, Miumum Weights on Shipments Loaded In 12
Item 2060 - Defivtion of “Intrastate” and "Interstate” Traffic 12
Item 2080 - Distance, Method of Obtaimng 12
Item 2100 - Emergency Rouling 13
Item 2120 - Freight Damaged in Transit Between Stations on BNSF and CSP - lssued Augusis 10, 2006 -
Effective September 1, 2006 {Item Cancelled) 13
Item 2140 - Transaction Privileges and Educational Excise Tnxu on An.zom Intrastate Traffic 13
Item 2160 - Gross Receipts Tax on New Mexico Intrastate Traffic 13
Ttem 2180 - Mileage Allowance Applhication 13
Itern 2200 - Order Bills of Lading, Non-Acceptance on Grain to Mexico. 14
Itemn 2220 - Receipt and Delivery of Freight, Restnctions On .14
Item 2240 - Refused or Unclaimed Freight - 14
Item 2250D - Rule Goverming Bamier Seal Apphcation ~ Issued July 29, 2004 — Effective August |, 2004 | 15
Item 2260 - Retumn of Refused or Rejected Shupments 16
Ttem 2270A - Cargo Loss, Damage and Delay Provisions/Liabity Restnichion — Issued July 29, 2004 —
Effective August 1, 2004 16
Item 2280 - Rules Governng Tmnspoﬂauon of Rallway Passenger Cars. 18
Item 2320 - Prices Required Prior to Shipment, Issued October 10, 2001 — Effective November 1, 2001 18
Item 2340 — Method of Calculatmg Rail Cost Adjustment Factor Based Price Adjustments, Essued March 22,
2002 - Effecive March 23, 2002 (Ttem Ehmunated) 19
Item 2360C~ Electronuic Movement Instructions for Commod:tles I|sted m Note | - Issued August 10, 2006 —
Effective September 1, 2006 19
Item 2370 — Low Sulfur Diesel Fuel — Issued June 16, 2006 — Effective July 7, 2006 19
Item 2380 — Fuel Purchases — Issued September 6, 2006 — Effective October 1, 2006 19
SECTION 3 - Specific Rules and Regulations - With Charges 20
Item 3000B - Charge - Cancellation of Car Order, Issued July 11, 2002 — Effecuve August 1, 2002 20
Item 3020A - Charge - Cleaning and Dismnfecting Cars, Cancelled Effective October 31, 2001 20

Page 1



BNSF Rules Book 6100- A

Item 2200 - Order Bills of Lading, Non-Acceptance on Grain to Mexico

Shipments of Grain and Gran Products, as defined n Tanff BNSF 4022-4023 Senes, from BNSF ongins to
destinations 1in Mexico may only be made under a Straight Bull of Lading Order Bills of Lading for shipments of
Grain and Grain Products billed to destinations in Mexico will not be accepted by the BNSF

ftem 2220 - Receipt and Delivery of Freight, Restrictions On

Nothing 1n tanffs to which BNSF 1s a party shall require BNSF to receive or deliver any carload or less than

carload shipment when such receipt or delivery 15 impracticable because of any niot, stnke, picketing or other
labor disturbance

Itern 2240 - Refused or Unclaimed Freight

The following practice will be followed in the handling of freight which 1s refused or unclaimed

A Non-Penshable Freight Consignee, as descnibed m the waybill, wall be notified promptly of the arnval of
shipments at destination In case of refusal by consignee to accept the freight, or if freight 13 unclaimed five
days afler notice of amval has been duly sent or given, consignor will be sent a notice showing

Name of consignee
Description of freight
Point of ongm and date of shipment whether property has been refused or remaimns unclaimed,

which notice should also state substantially that if disposition 1s not arranged for, the property will be subject

to sale as provided in Section 4, Paragraph (b} of the Unaform Bull of Lading as pubhished 1 Tanff UFC
6000-Series

B Penshable Freight Consignee will be notified promptly of the amval of perishable freight, but whenever
necessary to prevent loss or waste, penishable freight which 15 refused, unclaimed or undelivered may be sold
at the discretion of the carmier, wathout advertising and without further notice, as provided i Section 4,
Paragraph (c) of the Uniform Bill of Lading as pubhished 1n Tanff UFC 6000-Senes.
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EFNIS F~

Susan Odem BNSF Raliway Company
ARAZLwAaYy Manegar Network Strategy 2800 Lou Menk Drive — AOB-3
BNSF Network Dovelopment Fort Werlh, Toxas 78131
tal 617.352-8432
fax B17-352-7164

amall susen odom@bnal com

November 26, 2008
VIA OVERNIGHT MAIL

Edwin Kessler
1510 Roaemont Drive
Norman, OK 73072

Re Delivery instructions for locomotive loaded on car HTTX 93507 (BNSF wayhill #503761)
Dear Mr Kassler

To date, BNSF has baen unable to deliver the above referenced locomotive that was shipped from
Wilson, AR to Oklahoma City at your direction The shipping Instructions you provided show that the
locomotive was moved for your account, in care of Boardman, In¢ , however, Boardman has advisad
BNSF that they have no usae for the locomotive. Meanwhile, car HTTX 3507 remains in the
posasession of BNSF's handling carrier, Stillwater Central Railroad, where it 18 accruing daily
demurrage charges

As consignee of the shipment, it Is your legal responsibliity to provide current, accurate information that
waill effect the ehipment’s prompt delivery and to arrange for the shipment's receipt in a reasonable
pencd of tme once notified that It Is available for delfvery

The purpose of this letter Ia to Inform you that BNSF demands disposition of this shipment within five
{5) business days of the date you receive thig lefier .Please arrange for a viabls alternate delivery
location by logging oh to the BNSF Web sita (www.BNSF com) and accessing our secured Internet
application shipping instructions

ae adwvised that BNSF will pursue all avallable remedies If this matter Is not settted within the shpulated
me

Sincerely,

Susan Odom
Menager Network Sirategy

ce: Bozrdman, Inc
1135 South McKinfey
Oklahoma City, OK 73108

Walco Companles, Inc
315 West 3" Strest
Pittsburg, KS 86762




EFNIS F~

Susan Odam BNSF Rallway Company
BNSF Natwork Development Forl Worth, Texas 78131

tol 617-362-6432

fox 017-382-7154

emalt sugan odom@@bnal com

Dacember 18, 2008
VIA OVERNIGHT MAIL (signature required)

Edwin Keaslgr
1510 Rosamont Dnive
Norman, OK 73072

Re Consignes Edwin Kessler
Locomotive (DV & S No 50) on fletcar (HTTX 93507)
Shipped 07/30/2008 from Wilson, AR

Dear Mr Kessler

BNSF waybill #603781, dated July 28, 2008, Identifies you as the coneignes for the locomotive
referenced above that was shipped from Wiison, AR to Oklahoma City, OK. BNSF made numerous
altempts fo deliver the locomotive to Boardman, Inc , per your Instructions, however, Boardman has
refused to accept dellvery of the locomotive and further advises BNSF that they have no use for the
same.

BNSF demanded disposition of this shipment by lefter to you dated 11/28/2008, deliverad via UPS
(Tracking Number 1Z FV2 485 01 9078 188 9) on 12/02/2008 at 8 34 a.m. To date we have recelved
no responsa to our demand and the locomotive remains unclaimed and 18 in the possesslon of
Stiliwater Central Railroad Company Beceuse you failed to provide disposition instructions to BNSF,
the locomotive is subject to sale at public auctlon as provided In Section 4, Paragraph (b} of the
Uniform Blli of Lading published in BNSF Tariff UFC 8000-Series

BNSF has reason to belleve thal James Riffin of Timonium, Maryland (copied on this Jeiter) may be the
owner of the locomotive. You or Mr Riffin (upon providing proof of ownership) have untl the close of
buelnass on 12/28/2008 to arranga for dispoaition of the locomotive or the locomotive will be sold at
public auction Your disposiion amangements must Include payment of all outstanding chargea as
wall as pre-payment of fralght charges for delivery Otherwise, BNSF will deduct all outstanding
charges from the proceeds of the public auction and send any remaining balance to you
Communication must also provide a specific acknowlsdgement that the consignee 1s preparad to
recelve the shipment and that It will be substantially recetved within 48 hours of notice of the
shipment's arrival.

Please feel free to contact me f you have any queslions

Sincerely,

(sl Ao

Susan Odom
Manager Network Strategy

ce James Riffin
1841 Greenspring Drive
Timonlum, MD 21083
Boardman, Inc
Watco Companies. In¢
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Susan Odom BNSF Raltway Company
RAILWAY Mansgar Network Strsiagy 2600 Lou Menk Drive — AOB-3
BNSP Nowork Development  Forl Worth, Texss 76131

ol 817-362-0432 !
fax 817-382-7154

emall susan odom@bnaf com

January 8, 2008
VIA USPS CERTIFIED MAIL (signature required)

Edwin Kessler
1510 Rosemont Drive
Norman, OK 73072

Re Consignee' Edwin Kessler
Locomotive (DV & & No 50) on flatcar {(HTTX 93607)
Shippad 07/30/2008 from Wiison, AR

Dear Mr Kessler,

This letter is being sent to you as a courtesy. It includas revised dafas for your handling of the
disposition of the above-reverenced locomotve shipment.

BNSF waybill #803761, dated July 28, 2008, Identfies you as the consignes for the locomotive
referencad above that was shipped from Wilson, AR to Oklahoma City, OK., BNSF has made
numerous atiempis to deliver the locomotive to Boardman, Inc., per your Instructions, however,
Boardman haa refused to accept delivery of the locomotive and further adviaes BNSF that they have
no use for the same

BNSF demanded disposition of this shipment by leiter dated 11/26/2008, delivered via UPS (Tracking
Number 1Z FV2 485 01 8078 188 6) on 12/02/2008 at 34 am To date we have receivad no
response to our demand and the locomotive remains unclaimed and is In the possession of Stillwater
Central Rallroad Company. Because you falled to provids disposition instructions to BNSF, the
locomotive 18 subject to sale at public auction as provided In Section 4, Paragraph (b) of the Uniform
Bill of Lading published in BNSF Tanff UFC 6000-Series

BNSF has reason to balleve that James Riffin of Timonium, Maryland (copled on this lefier) may ba the
owner of the locomotive You or Mr Ruffin {upon providing preof of ownership) hava until the close of
business on 1/17/2008 to arrange for disposition of the locomotive or the locomotive will be sold at
public auction Your diaposiion arrangements must Include payment of all outstanding charges as
well as pre-payment of freight charges for delivery Otherwise, BNSF will deduct all outstanding
charges from the proceeds of the public auction and send any remalning balance ta you
Communication must also provide a specific acknowledgement that the consignee 18 prepared to
receive the shipment and that it will be substantially recelved within 48 houre of notice of the
shipment's arrival

Pleasa feel free to contact ma if you have any questions

Susan Odom
Manager Nelwork Strategy

cC. James Riffin
1841 Greanspnng Drive
Timonium, MD 21083
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BEFORE THE
SURFACE TRANSPORTATION BOARD

EDWIN KESSLER - §
PRELIMINARY INJUNCTION § FINANCE DOCKET NO. 35206
PETITION FOR INJUNCTIVE RELIEF §

VERIFIED STATEMENT OF ROBERT FULLER

My name is Robert Fuller. I am the Vice President and General Manager of Delta Valley
& Southern Railway Company (DVS) in Wilson, AR.

In early 2007, DVS exchanged with Jeremy Funderburk of Golden, MS, DVS's
locomotive DV&S No. 50 for a Trackmobile® owned by Funderburk. Funderburk in turn sold
DV&S No. 50 to James Riffin of Maryland. DV&S No. 50 remained on DVS’s property until
July 29, 2008. DV&S No. 50's engine was running at the time of the exchange with Funderburk,
but the locomotive had been taken out of service by DVS in early 2007, when it failed to pass a
routine 92-day 1nspection because the wheels would no longer gage.

DVS made numerous attempts to contact Riffin by phone to arrange for Riffin to remove
the locomotive from DVS’s property. On October 23, 2007, Riffin called DVS to confirm that
Funderburk had authonty to sell the locomotive, at which time I told Riffin that DVS wanted the
locomotive removed from DVS property by the end of February 2008. During the following
four months DVS continued to attempt to contact Riffin by USPS (regular and certified mail)
and by telephone. Our certified letter to Riffin was returned "unclaimed”. Riffin has since stated
to me that he does not accept certified mail from anyone

Riffin came to Wilson, AR in July 2008, 1n person. At this time he made the necessary

arrangements for placing the locomotive on a flat car for removal from DVS’s property, and the
locomotive was removed from DVS’s property.

LEL L L]



STATE OF ARKANSAS §
§
COUNTY OF MISSISSIPPI §

Robert Fuller makes oath and says he is employed by Delta Valley & Southem
Railway Company as Vice President and General Manager, that he is authorized to make the
foregoing Verified Statement, that he has reviewed the foregoing Verified Statement, and that all
representations set forth therein are true and correct to his current actual knowledge, information,

Lt Butl.

Robert Fuller

Subscribed and sworn to before me
this /O day of _51%4 2009.

-’ . “li- "---l.ﬂ’ » )
™ L] L]

e Notary Public COV\LElLP O\J/l"l/‘}o{o
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BEFORE THE
SURFACE TRANSPORTATION BOARD

EDWIN KESSLER -- §
PRELIMINARY INJUNCTION §  FINANCE DOCKET NO 35206
PETITION FOR INJUNCTIVE RELIEF §

VERIFIED STATEMENT OF JERRY A. PINKEPANK

My name 1s Jerry A Pinkepank [ am currently a consultant who served as a railroad officer from
1965 to 1989 and as a consultant continuously since that 'me My duties have required me 1o be
famehar with the utility and maintainability of all the vanous locomotive types, and have placed
me 1n touch with individuals having knowledge of the current market for locomotives, whom I
have contacted in responding on this 1ssue 1 am the author of the Diesel Spotter 's Guide senes of
locomotive 1dentification books, which are the standard reference on the topic for the penod
1918 to 1986 I am also the founder of the locomotive publication Extra 2200 South, which has
been published continuously since 1961 and 1s a standard research reference for speciahists in
locomotive hustory This background places me in & positton to know whether or not a
locomotive has value to collectors or museums as well as normal industnal value

The General Electric locomotive now 1n Oklahoma City (shown in the photograph attached 10
this Venfied Stalement as Exhibit 1), 1s former Delta Valley & Southem (DV&S) No 50
Although descnbed as a 50-ton umt (and the road number assigned probably reflects that) the
type was generally known as a “45-tonner” The actual weight of each locomotuve bult
depended on the amount of ballasting requested by the buyer This GE model was generally
equipped with two 50 hp Cummuns HBI engines and dnven by two traction motors, one on each
truck, with the other axle connected by side rods or chain dnve The DV&S No 50 1s saud to
have been buult 1n either 1954 or 1957, however, the form of hood (relatively wide) and hood
door (with the pressed rectangies) dates the umit as being produced in the 1956-59 era.

The sale of this umit would have taken place sometime afler December 10, 2003 when 1 observed
1t 1n operation on the DV&S This locomotive 1s not a collector’s item as the general type was
common and regarded as ununteresting On the DV&S the service performed was to handle cars
of cotton seed for a cistance of % mile from the loading platform of the BNSF River Subdivision
interchange at Evadale, Arkansas

There 1s very little markel for a locomonve of this size, because industnal customers now prefer
the flexibility of rubber-tired switchers such as the Trackmobile® for moving only a few cars at
atime Larger locomotives released by Class I camers are readily available for heavier duty

Due to the increasing size of cars and the shift to umit train and large multi-car shipments,
locomotives 1n ths size range have been generally squeezed out of the market

It was stated to me that the unit 1s in need of wheel work That 1s not surpnsing since movement
at Evadale was through one curve, which would eventuatly result in uneven flange wear [ would
expect the wheels to require replacement rather than simply wheel trung This will require a
shop with a drop table



With the above sttuation, 1t seems unlikely that this locomotive should be valued at anything
above scrap value, which 1 estimate at $25,000 By way of companson, the Ballard Terrunal in
2002 acquired a General Motors SW-1 (100 tons, 600hp, four traction motors) mn runmng
conditon from Weyerhauser for $50,000 You will note that the SW1 has twice the capability of
the umt in question ] believe this 10 be indicative of the pneing today for industnal locomotives

STATE OF WASHINGTON §

§
COUNTY OF [(: " 9 §

Jerry A Pinkepank makes oath and says he 1s a consultant, that he 1s authonzed 1o
make the foregoing Venfied Stalement 1n Finance Docket No 35206, that he has reviewed the
foregoing Venfied Statement, and that all representations set forth therein are true and correct to
his current actual knowledge, information, and befief

Subsmbk,ed and swom to before me

ths 47% day of _&M} 2009

Nolary Public

Siote of Washinglon % —
MARK A HUTCHESON b
Appoiniment Explres Mar 1, 2011

Not ublic
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PAGE : 1 OF 2
*= BILL OF LADING FOR <« HTTX 93507 > AT < WILSON >

BNSF RAILWAY COMPANY
STRAIGHT BILL OF LADING - SIIORT FORM

< >» ORIGINAL-NOT NEGOTIABLE < > SHIPPING ORDER < > MEMORANDUM

RECEIVED SUBJECT TO THE CLASSIFLCATION AND TARIFFS IN EFFECT ON THE DATE OF THE
RECEIPY BY 'THE CARRIER OF THE PROPERTY DESCRIBED IN THE ORIGINAL BILL OF LADING
‘'HF. PROPERTY DESCRIBED BELOW IN APPARENT GOCD ORDER, EXCEPT AS NOTED (CONTENTS
AND CONDITION OF CONTENTS OF PACKAGES UNKNOWN), MARKED CONSIGNED AND DESTINED AS
INDICATED BELOW WHICH SAID COMPANY (THE WORD COMPANY BEING UNDERSTOOD THROUGHOUT
THIS CONTRACT AS MEANING ANY PERSON OR CORPORATION IN POSSESSION OF THE PROPERTY
UNDER THE CONTRACT) AGREES TO CARRY TO ITS USUAL PLACE OF DELIVERY AT SAID
DESTINATION, IF ON ITS OWN ROAD OR ITS OWN WATER LINE, OTHERWISE TO DELIVER TO
ANOTHER CARRIER ON THE ROUTE TO SAID DESTINATION.

IT IS MUTUALLY AGREED, AS TO EACH CARRIER OF ALL OR ANY OF TIIE PROPERTY
TRANSPORTED HEREUNDER OVER ALL OR ANY PORTION OF THE ROUTE INDICATED HEREIN

TO DESTINATION, AND AS TO EACH PARTY AT ANY TIME INTERESTED IN ALL OR ANY OF
SAID PROPERTY, THAT EVERY SERVICE TO BE PERFORMED PURSUANT TO THIS BILL OF
LADING CONTRACT SHALL BE SUBJECT TO THE TERMS AND CONDITIONS OF THE UNIFORM
DOMESTIC STRAIGHT BILL OF LADING SET FORTH IN THE UNIFORM FREIGHT CLASSTFICATION
TARIFF IN EFFECT ON THE DATE HEREOF, AND SAID TERMS AND CONDITIONS ARE
INCORPORATED HEREIN BY REFERENCE

Ahkdkdkhhrhhkhdkhhdkhhhhhkhhdkhrhhdbdhbdbhehhhrhbhbhbhbdhtkrthhrbkd kbbb rhktbbhthrdd kb hhhk

EDWIN KESSLER SHIPPERS NO NS
SHIPPER PATRCN CODE
CARRIER BNSF RAILWAY COMPANY CARRIERS NO 603761
AT. WILSON AR DATE: Jul 29, 2008 1600 HRS
FROM EDWIN KESSLER LOAD NUMBER RAMP
S PP E R PR PR PP L P Y PP s L LR P L D P T D P T b g
CONSICNED TO: DELIVERY LOCATION-
EDWIN KESSLER OKLAHOMA CITY CK
ADDRESS - ROUTE -
BNSF

CITY AND STATE: DELY CARRIER, CAR VEHICLE KIND LENGTH
OKLAHOMA CITY 0K HTTX 93507 FCé 64 KT 10 IN
S PR R P P P P P PP PP PP P e E b b L b
NO NET WEIGHTS AND RATES
PKGS U/N DESCRIPTION OF ARTICLES WEIGHT RATE SUBJECT TO CORRECTION

1 CLLD SCRAP T OR S . 103000 LB

STCC=4021125
mzzzmasssssare==~a~n—sz=== ADDITIONAL PATRON INFORMATION =========—_——tu====szcss_u==
CARE QOF: BOARDMAN INC
1135 SOUTH MCKINLEY
OKLAHOMA CITY OK
co=oczsssssssassssassssnc== MISCELLANEQOUS INFORMATION ========c=====s==sss===c==sz==
EDT 404 RECVD FROM AWIE MSG SEQ# 8620252 ON 20080729 AT 1612 BILL CD S8
MVML RT O DVS I BNSF
PROJ RT O DVS I BNSF

SHIPPERS WE1GHYT
EXTREME DIMENSION




*= BTLL OF LADING FOR < HTTX

LOADING PERFORMED BY SHIPPER
SHIPPER: EDWINKESSLER
PER"

PAGE - 2 0F 2
93507 > AT < WILSON >

SECTION 7 NOT SIGNED
TO BE PREPAID

BNSF AGENT: M.L. BRADY A-WME
PER:
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