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BEFORE THE

SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-1020X

EAST PENN RAILROAD, LLC
-ABANDONMENT EXEMPTION—

IN BERKS AND MONTGOMERY COUNTIES, PA

REPLY TO PETITION FOR STAY

East Pcnn Railroad, LLC ("ESPN") hereby replies in opposition to the Petition For Stay

Of Decision Served January 28,2009 ("Petition") filed by Berks County ("County"), on

February 13,2009.

By decision served on November 18,2008 ("November Decision"), in this proceeding,

the Surface Transportation Board ("Board") exempted, under 49 U S.C. § 10502, from the prior

approval requirements of 49 U S C. § 10903, the abandonment of ESPN's rail line located

between milepost 0.0, at Pottstown, and milepost 8.6, at Boyertown (the "Line"). The exemption

was scheduled to become effective on December 18,2008, unless an offer of financial assistance

("OFA") was filed by November 28,2008. The County filed its OFA on November 26,2008, as

clarified on November 28,2008.

By decision served December 2,2008, the Board postponed the effective date of the

exemption to permit the OFA process to proceed ("December Decision"). By decision served

January 28,2009, the Board set the purchase price tor the Line at $2,162,018, and gave the

County until February 9,2009, to withdraw its offer ("January Decision"). On February 3,2009,

the County sought judicial review of the January Decision. By letter filed February 9,2008, the



County refused to accept the terms and conditions set by the Board. On February 13,2009, the

Board vacated the December Decision ("February Decision")

The County seeks to have the Board stay the January Decision. But the January Decision

became effective on the date of its service. The Board cannot stay the effectiveness of a decision

that is already effective. The County relies on the provisions of 49 C.F.R. § 1152.25(e)(7)(iii), in

support of its stay request. Those provisions, however, govern stay requests of the effective date

of the abandonment authorization decision and not the decision setting the OFA purchase price

and transfer terms. Also, under Section 1152.25(e)(7)(iii), a stay request must be filed no later

than 15 days prior to the effective date of the abandonment authorization. Pursuant to the

February Decision, the abandonment exemption in this proceeding became effective on February

13.2009, the day the Petition was filed.

Pursuant to 49 U.S.C. § 1115.5, when a decision becomes effective on less than 15 days'

notice, a stay pending judicial review must be filed prior to the institution of court action and as

close to the service date as practicable. The County riled its Petition 10 days after instituting

court action and 18 days after the service date of the January Decision. In other words, the

County's filing sequence is backwards and the filing of the Petition is woefully late. The County

states that it filed the Petition "at this time and not earlier so-as not to interfere with the

negotiating process." Petition at 6. The County's euphemism tor having late-filed the Petition

rings hollow since the negotiating process didn't prevent the County from seeking judicial

review. Also, a stay petition filed under Section 1115.5 may not exceed 10 pages. Section

1115.5(c). Thus, the County's Petition is also over-verbose.1

Should the Board consider the merits of the Petition, ESPN hereby requests* that all but the first 10 pages be
stricken from the record



The Petition should be summarily rejected on one of two grounds. First, the Petition

seeks relief (staying the effectiveness of a decision that is already effective) that cannot be

granted. Second, even if the January Decision were not already effective, the Petition is

woefully late and was filed after the County filed for judicial review.

The Petition is also puzzling. ESPN simply cannot understand what benefit or utility the

County would gain by having the January Decision stayed. The January Decision did not

authorize the abandonment of the Line, it simply set the purchase price of the Line under the

OFA process. The County has rejected the price set by the Board and the Board, in turn, has

terminated the OFA process in this proceeding. The County fails to explain what purpose is to

be served by perpetuating a purchase price which the County refuses to accept.

The County claims that it will be irreparably harmed if the Line is salvaged during the

appeal process. Petition at 20-21. Staying the effective date of the January Decision, even if that

were still possible, would not preclude ESPN from salvaging the Line. To the extent the County

is seeking to prevent ESPN from salvaging the Line, it has sought a stay of the wrong decision.

Moreover, such relief would be contrary to the governing statute and the Board's regulations.

Pursuant to 49 U.S.C. § 10904(0(2), whenever an offerer refuses to accept the price and terms

set by the Board, "the abandonment or discontinuance may be carried out immediately...."

Emphasis supplied. See also 49 C.F.R. § 1152.27(h)(7)2; Buffalo Ridge R.R.. Inc. -Aban. Bel.

Manley. MN and Brandon. SD, 91.C.C.2d 778 (1993). Consequently, to the extent the County

seeks to preclude ESPN from consummating the abandonment of the Line, the request is in direct

contravention of the governing statute and the Board's regulations.

In adopting the OFA rules, the Board's predecessor explained that OFA decisions were intended by Congress to be
final Thus, granting a stay of such decisions would be inconsistent with the statutory scheme. See Abandonment of
R. Line* & Discontinuance ofServ, 3651 C.C. 249.261 (1981)



In addition to seeking relief that cannot be granted and being untimely, the Petition lacks

merit. The standards governing disposition of a request for stay are: (1) that there is a strong

likelihood that the movant will prevail on the merits; (2) that the movant will suffer irreparable

harm in the absence of a stay; (3) that other interested parties will not be substantially harmed;

and (4) that the public interest supports the granting of the stay. Hilton v. BraunskilL 481 U.S

770, 776 (1987); Washington Metropolitan Area TransitjCommission v. Holiday Tours, Inc.. 559

F.2d 841, 843 (D.C. Cir. 1977); Virginia Petroleum Jobbers Association v FPC, 259 F.2d 921,

925 (D.C. Cir. \95%)("Petroleum Jobbers"}. It is the movam's obligation to justify the exercise

of such an extraordinary remedy, Cuomo v United Stales Nuclear Regulatory Comm., 772 F.2d

972,978 (D.C. Cir. 1985), and the movant carries the burdeh of persuasion on each of the four

elements required for the extraordinary relief. Canal Authority of Fla. V Callaway, 489 F.2d

567, 573 (5lh Cir. 1974).

As is demonstrated below, the County has failed to meet the stay criteria.

The County Is Unlikely To Prevail On The Merits

The County claims that the January Decision contains material error in two major

respects. It is not the Board's January Decision that is lacking, but the County's evidence in the

OFA proceeding. Also, as with other filings made by the County in this proceeding, the Petition

is riddled with false and misleading statements.

The County claims that the Board erred by according too much weight to ESPN's witness

(Mr. Paul Catania) who is not an attorney, whereas the County's witness, Mr. Edwin Stock, is an

attorney. The County's logic is faulty and its representations regarding Mr. Stock are false.

Contrary to the County's implications, one docs not have to be an attorney to be an expert in



railroad real estate. Conversely, simply because one is an attorney does not make that individual

an expert in railroad real estate.

Mr. Stock is not, as the County claims, a "real estate attorney" much less an expert in

railroad real estate matters. Petition at 7. According to his firm's web site, Mr. Stock's practice

is concentrated on litigation, securities litigation, health care and various aspects of municipal

law. Mr. Stock fails to identify a single real estate matter he has worked on much less a matter

involving railroad deeds. Mr. Stock was chosen by the County not for his expertise in real estate

but because he is the Solicitor for the County's Office of Assessment Appeal. Mr. Catania, on

the other had, has nearly 30 years of experience dealing with railroad property, in general, and

property of the former Reading Company, specifically. The Board should have accorded no

weight to Mr. Stock's testimony since he lacks real estate experience and is on the County

payroll.3

In the Petition, the County erroneously claims that all "release" conveyances are less than

tee. Not even their own purported expert rendered such a patently false opinion. As Mr. Catania

explained: it is not the title of the document that is determinative of the nature of the ownership,

rather the contents of the document. Also, as ESPN demonstrated in its December 31,2008

filing, the releases reviewed by the courts in the cases cited by the County are significantly

different than ESPN's releases.

The County also falsely claims that ESPN "produced no evidence that its Deeded parcels

exceed 12 acres. Petition at 7, note 6. Attachment 5 to the Verified Statement of Mr. Sauer lists

all of the Deeds and the acreage of each Deeded parcel. As this Attachment demonstrates, there

The County mischaractenzes Mr. Catania's testimony by asserting that he claimed a lack of familiarity with the
releases His testimony was that he had not seen this level of non-reversionary language in oiher releases he had
reviewed



are 28.81 acres of Deeded property on the Line. In fact, the Deeds submitted by the County in its

OFA filings contain 21.37 acres and not 12 acres as the County claims. Consequently, the

County's own evidence demonstrates that the value of the Deeded properties is $525,783, or

about two and one-half times the value claimed by the County.4 Moreover, as pointed out in

ESPN's January 7,2009 Motion to Reject, ESPN's ability fully to prepare its reply was

prejudiced by the County's failure strictly to comply with the Board's rules governing service.

ESPN was unable to locate, copy and file with the Board Bnefs of Title associated with many of

the Releases which the County claims are less than fee As an example, attached as Exhibit 4 to

the Motion to Reject is the "Brief of Title" associated with the Release from Henry and Jacob

Grabel.5 If the County had properly served ESPN, ESPN would have had adequate time to

introduce the Bnefs of Title which conclusively demonstrate that the releases conveyed fee title.

Another copy of the Brief of Title is attached as Exhibit 1.

The Petition also grossly distorts ESPN's evidence as to the consideration paid for the

releases. For example, the County claims that the consideration paid for the Yorgey property

was "significantly larger than any other." Petition at 18. The price paid for the Yorgey property

was not the highest paid value. The highest paid price was $10,000 for the Grabel property.

Also, the price paid for the Yorgey property was not SI,300, as claimed by the County, but

$1,800, S500 of which was in bonds. The County concedes that if significant consideration was

4
Mr Stock conceded that all Deeded property was held in fee and the County's appraiser claimed that the average

value of the Deeded parcels was $ 18,250 per acre. This gro&& error alone should have been enough for the Board to
find that the County had failed to meet their burden of proof

The consideration for this Release was S10,000 for 3 442 acres, or 52,905 29 per acre It appears from the Brief of
Title that the Grabels had purchased this property (from a widow), which included a flour and gnst mill, four
dwellings, and a plantation or tract of land of 275 acres for three separate mortgages totaling $33,400 Less than a
year later, the Grabels sold a little over 1 percent of the property to the Colcbrookdale Railroad for about 30 percent
of their purchase price It is inconceivable that the interest acquired by the railroad was simply an easement as
alleged by the County



paid for the release parcels that "would weigh in favor of [ESPN's] contention that fee

ownership was conveyed." Petition at 18. Mr. Saucr demonstrated that the average price paid

for a parcel conveyed by release was $518.15 per acre whereas the average price paid for a

parcel conveyed by Deed was S596 per acre. Since the County concedes that the Deed parcels

are held in fee and since Mr. Sauer has demonstrated that the amount paid for the Deed parcels is

approximately the same as for the release parcels, the release parcels must also have conveyed
*

fee title. Even the County would not argue that a rationale person would pay the same amount

for an easement over a parcel as he or she would pay for fee title to the parcel.

The County erroneously alleges that ESPN included "charter" parcels in its appraisal.

The parcels included in ESPN's appraisal are listed in the attachments to Mr. Sauer's Verified

Statement. If the County had taken the time to look, it would have realized that not one parcel of

charter property is included in the ESPN appraisal.

The County further argues that the indemnification provision constitutes material error.

But that provision was imposed by the Board as a benefit, and not detriment, to the County. The

burden of proof standard in an OFA proceeding requires that whenever there is disagreement, the

rail carrier's estimate prevails unless the offerer provides more reliable and verifiable

documentation for its valuations. Unless the offerer provides specific evidence supporting its

valuations and contradicting the carrier's valuations, the earner's evidence is accepted by the

Board. See Docket No. AB-556 (Sub-No. 2X), Railroad Ventures. Inc. - Abandonment

Exemption - Between Youngstown, OH. and Darlington, PA, In Mahoning and Columiana

Counties. OH. and Beaver County. PA (not printed), served January 7,2000, offd sub nom.. R.R.

Ventures. Inc. v STB. 299 F.3"1523 (6th Cir. 2002). Because the County's evidence was not

superior to ESPN's evidence, the Board had no choice but to accept ESPN's real estate



valuations. Technically, the Board should have stopped at that point. Instead, the Board

imposed the indemnification provision as a benefit to the County. It is unlikely that the

indemnification issue is even appealable by the County since the County cannot demonstrate that

it is a party aggrieved as to that issue.

Tn summary, the County has failed miserably to demonstrate that it will prevail on the

ments. The Petition, at best, is a fanciful distortion of the record evidence.

Denial of the Stay Will Not Cause the County Irreparable Harm.

As previously noted, the County has not, and cannot demonstrate that it will suffer

irreparable harm absent a stay of the January Decision. The January Decision simply established

the purchase price of the Line for purposes of the OFA process. Staying that decision will not, as

the County alleges, prevent ESPN from salvaging the Line. The harm the County alleges is not

associated with the January Decision. In fact, the alleged harm is non-existant. The County

claims that loss of the Line would produce "increased highway congestion, reduced highway

safety, an increase in the unemployment rate among blue collar workers...." Petition at 20.

These contentions, of course, are straight out of fantasyland: One cannot clog highways with

traffic diverted from a rail line when there is no traffic on that line.

In any event, the argument advanced by the County has been consistently rejected by the

Board and its predecessor. See e.g., Docket No. AB-286 (Sub-No. 2X), The New York,

Susquehanna and Western Railway Corporation - Abandonment Exemption - Portion of the

Edgewater Branch in Bergen County. NJ (not printed), decided July 17,1991; STB Docket No

AB-559 (Sub-No. 1X), Gauley River Railroad, LLC - Abandonment and Discontinuance of

Service - Webster and Nicholas Counties. WV (not printed), served J uly 21,2000.

10



Harm to Other Parties.

The County, of course, is correct that staying the January Decision will not harm ESPN,

since ESPN would still be free to salvage the Line. Precluding ESPN from salvaging the Line,

however, would significantly harm ESPN. The Board has determined that the net liquidation

value of the Line is 52,162,018. Consequently, ESPN's foregone opportunity costs would be

$323,879 a year.

A Stay is Not in the Public Interest.

Granting a stay of the January Decision cannot possibly be in the public interest since it

would have no benefit or utility to anyone.

The County once again makes the argument about congested highways. The County also

urges the Board "not to lose sight of the fact that this country has both a well documented

shortage of fossil fuel and a global wanning problem.1" Petition at 22. The County fails to

explain how staying the January Decision would be of any assistance in solving these matters.

The County is also at a loss to explain how keeping in tact a dormant rail line would reduce

highway congestion, reduce luel consumption and prevent global wanning.

The County submits the verified statement of Drug Plastic and Glass Co. ("Drug Plastic")

and Martin Stone Quarries, Inc. ("Martin") in support of the Petition. In the November Decision,

the Board correctly found that the Line is unprofitable with the traffic volumes shipped by Drug

Plastic and another former customer. Also, the Martin verified statement is the same as that

previously filed by the County and considered by the Board in the November Decision. Martin

is not located on the Line and the County has continually failed to explain how Martin's

aggregate traffic would magically appear in rail cars on the Line.

11



Drug Plastic erroneously claims that it was forced to make alternative arrangements due

to the service embargo imposed by ESPN and the County falsely contends that ESPN "materially

misrepresented to the Board's SEA that Drug Plastic informed ESPN that it was no longer

interested in using the Colebrookdale Line." Petition at 23-24. Attached as Exhibit 2 are an e-

mail sent by Mr. Sauer to Anil Nath, an employee of ChevronPhillip, who oversees the

shipments to Drug Plastic, and Warren Wolf, an employee of Drug Plastic; and a return e-mail

from Mr. Nath to Mr. Sauer. As these e-mails demonstrate, on September 4,2008, ESPN offered

to resume service to Drug Plastic. ChevronPhillips, which routes the Drug Plastic shipments,

notified ESPN that they had decided to route the traffic to another location.

Conclusion

ESPN respectfully urges the Board to reject the Petition as either late-tiled or for

requesting the Board to take an action that it can no longer take. Alternatively, the Board should

deny the requested relief on grounds that the Petition falls woefully short of meeting the

requirements for a stay.

Respectfully submitted,

Dated: February 19,2009

Karl Morell
Of Counsel
Ball Janik LLP
1455 F Street, N.W.
Suite 225
Washington, D.C. 20005
(202)638-3307

The County also falsely claims that ESPN initiated the abandonment in lieu of repairing the bridge. As the County
well knows, the abandonment process was started well before the bridge was damaged. For example, the
Environmental and Historic Reports in this proceeding were filed with the Board on June 5, 2008

12



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion and Response to Protest has been
served on Counsel for Berks County, PA, by hand delivery this 19th day of February 2009.

Karl Morell
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î C"̂ "*



-&

. &&&*£•

(7



-t<& AM//MJ

<f?v6/.z
/ /"} / 9 - £ . ' * - -

f \_*-~**~~**-* -rt^*^-^*'^*



/ *~~~-y



V f f f f - r t v n

/-
,£&£> -

<sr

*. ̂

'
— «**'



~ —

~~

. *J\j / _*

f <• /'-****& f<.-3f..<*. •"*£*.'

>C* **s&fa f(££iut*yftC

' v--M--̂ -̂ MI.-*' '

^At

*** rt /.
. / /A-/-

Aj/ //£-?
7 ..... 7

7>



r
*.*. _*.<— .V*<^ . f •*_<*-, ^,~ * -f—

o/. " "

/ u * t M *

/ ''?}a-i>(. if£**.i

*'

(. .̂

WlAi&£
fl

?
/

d» e^M-t

*7<7i&?r£. dta,*&n.<t£ .?A* &e>*TA«£L£«r£i'i/dvvr

-Jy&tt.JtSG.fMr-^ttsjyLt. ffCTet't. eCt. ̂  $f*j-t «"-•- «-/"

M'

Z-
tsV

_ a/ ~t*rvLe* r/LriA* i'

i. ft

* a



t'lCi. f /a

f.Jrsejc. &6CAW .—,.,.,—•



... ... EXHIBIT 2—Ongmal Message—
From: Nath, Anil K [mailto:NATHAK@cpchem.com]
Sent: Thursday, September 04, 2008 11:12 AM
To: asauer@EASTPENNRR.com
Cc: Baker, Bradley K; Kaisand, Robert J; Smith, Brian L
Subject: RE- Drug Plastic Cars

Al,

Thanks for the update on the status of the empties at Boyertown, PA. At this time, CPC will ship
railcars to another location that we selected and that facility will be the primary destination for
shipments to Drug Plastics and other customers nearby. Our team evaluated all the options
including your facility at Pennsburg and the facility we selected met our current requirements. If
anything changes, we certainly contact you in the future.

If you have additional questions, please let me know or Brad.

Anil

Anil Nath
Commercial Transportation
Chevron Phillips Chemical Company LP
10001 Six Pines Drive, Room 5112
The Woodlands, Texas 77380
832.813.4253
832.813.4955 (fax)
281.799 5173 (Mobile)
nathak@cpchem.com

Information contained in this e-mail is subject to the disclaimers found by clicking on the following
link:
http://www.cpchem.com/forms/disclaimer1.asp



—Original Message—
From: asauer@EASTPENNRR.com [mailto:asauer@EASTPENNRR.com]
Sent: Thursday, September 04, 2008 9:55 AM
To: Nath. Anil K; Warren Wolf; Al Sauer
Subject: Drug Plastic Cars

We have had a preliminary inspection of the bridge damage at Pottstown.

We have determined that we can move small volumes of cars (2 to 3 at a time max). We have begun
to move the empties off line, and we will be modifying the embargo on loads to reflect that we can
move cars on a permit basis.

If you would like to resume shipments to Boyertown, we can handle this on a permit basis. If this is
something that you would like to do, please let us know ASAP. If not, we may need to move
locomotive elsewhere, and we will not be able to bring it back.

Thanks

Al
Sent via BlackBerry by AT&T


