L.Aw OFFICES

JOHN D. HEFFNER, PLLC
1750 K S8TREET, N.W. 66{ \-{’
SviTE 2100
WasHaINGTON. [).C 20004 QD‘L\/

Py (202) 296.3333
Fax (202) 206-2939

February 23, 2009

Hon. Anna K. Quinlan,

Acting Secretary

Surface Transportation Board

395 E Street, S.W.

Washaingcen, D.C. 20423 Via Electronic Filing

RE: STB Finance Docket No. 35144 Wisconsin & Southern
Railroad Co.-Acquisition and Operation Exemption-Union
Pacific Railroad Company

Dear Ms. Quinlan:

On behalf of Wisconsin & Southern Railroad Co.
(*WSOR”) I am electronically submitting the following by
way of amendment and supplement to the Petition for
Acquisition and Operation Exemption originally filed
February 13, 2009:

Amended Verified Petition for Exemption reflecting
that dispatching, track maintenance, and signal maintenance
of the UPRR Spur will be performed by WSOR; with the cost
shared by WSOR and UPRR on a per car basis, as well as
referencing the Freight Operating Agreement

Exhibite A, B and C; and

Supplemental Certificate of Service.

Thank you for your consideration.

Sincerely yours,
John D. Heffner, PLLC

 jrr K

By: James H. M. Savage
Of Counsel

www.heffnerlaw.c
] com i heffner@verizon.net



CERTIFICATION OF PROOI" OF SERVICE

I certify that 1 served on February 13, 2009 by first
class mail and by electronic mail upon all parties a true
copy of the petition for declaratory order, and that I
further served this day upon all parties by electronic mail
a true copy of the within letter.

Lzrer %/77(_,4@7&,

James H. M. Savaqge

Dated: February 22, 2029



late Spring and summer; undue delay «ould jeopardize the
completion of Lhat work, 2) the cransaction 13 minor in scope
and uncontroversial in impact, and 3} rhe transaction will not

result in any significant changes .in operations or competitive

impact.

VIII.

CONCLUSION

Accordingly, WSOR regquests Lthat the Board grant it an
exemption from the provisions of 49 U.S.C. 10902 to permit it to
acquire the specified interests and operate on the subject Line,
the Overhead Trackage Rights, the UPRR Spur, the Access Trackage
and Interchange Trackage consistent with the agreements couvering
same between UPRR and WSOR with a decaision issued on or about
April 15, 2009, effective upon service.

Regpectfully submitted,
John D. Heffner, PLLC
1750 K Street, N.W. - Suite 200

Washington, D.C. 20006
Telephone: (202)296-3334

Lirne 4197 2

* /By: James H. M¢ Savage
Of counsel

Counsel for Petitioner
Wiscongin & Scuthern
Rai1lroad ¢o.

Dated: Fcbruary 23, 2003
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EXHIBIT C



FREIGHT OPERATING AGREEMENT
This Agresment ("Agreement’) is made and entered into as of
February. 2008 (“Effective Date") between UNION PACIFIC RAILROAD
COMPANY, a Delaware carporation ("Grantor”’), and WISCONSIN &
SOUTHERN RAILROAD CO., a Wisconsin corporation ("Grantee®).

RECITALS
A This Agreement is entered into between Grantor and Grantee

pursuant to the Frelght Easement Deed and Agreement executed by Grantor and

, 2009, under which Grantor

Grantee with an effective date of

quitclaimed to Grantee a freight easement (“Freight Easement”) upon, over and

across tha lines of railroad between Grantor's Milepost 4 0 near Kohler, and

Milepost 14 85 at Plymouth, all in Sheboygan County, Wisconsin (the "Property”),
B This Agreement sets forth additional terms and conditions

govemning Grantee's freight operation of the lines of railroad on Praperty pursuant

to the Freight Easement.
C. Grantee's use, nghts and cbligations regarding Grantor's right-of-

way covered by the Overhead Trackage Rights Agreement {the "Overhead

Trackage Rights Agreement”), dated as of the date of this Agreement, shall be

govemed by such Overhead Trackage Rights Agreement

AQREEMENT
SECTION 1. RAIL SERVICE,

1.1 Beginning on the Effective Date, Grantee is eniitled to use the

Property for the full and exclusive aoperation of rail freight servica Grantor shall

i LAACONTRAGTIC 184324013 ce 7



not grant any nights to any other party to use the Property for the operation of rail
freight service. Grantor warrants that as of the Effective Date, there is no other
freight rail carmer to which Grantor has granted rights to use the Property

SECTION 2. INTENTIONALLY OMITTED
SECTION 3. ABANDONMENT, SUSPENSION OR DISCONTINUANCE.

3.1 Grantee will not abandon, suspend or discontinue its operation by
rail over all or any part of the Property without first applying for and obtaining
from the Surface Transportation Board (“STB"), and any other regulatory agency
with jurisdiction, any necessary certificate of public convenience and necessity or
other approvals or exemptions from regulation for such abandonment,
suspension or discontinuance of operations over the Property;, PROVIDED,
HOWEVER, that Grantee will not seek such regulatory authority, or if no
regulatory authority is needed, take any action to suspend or discontinue its

operations on the Property, without first giving Grantor sixty (60) days' notice of

Grantee's intent to do so.

SECTION 4. REPRESENTATIONS AND WARRANTIES.

4.1  Grantor represents and warrants that:

(a) It 1s a corporation duly organized, validly existing, and In good

standing under the laws of the State of Delaware and is qualified to do

business in the state of Wisconsin.

(b) It has full power and authority te enter into this Agreement and to

carry out the obhigations of Grantor hereunder.

G 'LAWMCONTRACTC1843JA101) dne 8



(c) Its execution of and performance under this Agreement do not
violate any statute, rule, regulation, order, writ, injunction or decree of any
court, admnistrative agency or governmental body

4.2 Grantea represants and warrants that:
- {a) It is a corporation duly organized. valdly existing, and In good

standing under the laws of the State of Wisconsin and is qualified to do business

in the State of Wisconsin.
(b) It has full power and authority to enter into this Agreement, and,

subject to hecessary judiciai and regulatory authority, to carry out its obligations

hereunder

SECTION 5. OBLIGATIONS OF THE PARTIES.

5.2 Laws. Grantee at its sole cost and expense shall comply with all
applicable federal, state and municipal laws, ordinances, and regulations.

5.3 Asls. GRANTEE AND ITS REPRESENTATIVES, PRIOR TO THE
EFFECTIVE DATE, WILL HAVE BEEN AFFORDED THE OPPORTUNITY TO
MAKE SUCH INSPECTIONS OF THE PROPERTY AND MATTERS RELATED
THERETO AS GRANTEE AND ITS REPRESENTATIVES DESIRE. GRANTEE
SHALL TAKE THE FREIGHT EASEMENT IN AN "AS IS, WHERE IS"
CONDITION WITH ALL FAULTS AND WITHOUT ANY EXPRESS OR IMPLIED
WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF
MERCHANTABILITY, FITNESS FOR PARTICULAR PURPOSE OR VOLUME
OR QUALITY OF TRAFFIC ON THE PROPERTY AND SUBJECT TO (A) ALL

OUTSTANDING RIGHTS, AND (B) WITHOUT LIMITATION OF (A) ABOVE,

CGUAWCONTRACTC1B433AW! 3 Joc 9



THE RIGHTS, INTERESTS, CONTRACTS, AGREEMENTS AND LICENSES
IDENTIFIED ON EXHIBIT A ATTACHED HERETO AND HEREBY MADE A
PART HEREOF (WHICH ARE HEREINAFTER REFERRED TO AS "GRANTOR
AGREEMENTS").

5.4 Release FROM AND AFTER THE CLOSING DATE, GRANTEE,
FOR ITSELF, ITS SUCCESSORS AND ASSIGNS, TO THE MAXIMUM EXTENT
PERMITTED BY LAW, HEREBY WAIVES, RELEASES, REMISES, ACQUITS
AND FOREVER DISCHARGES GRANTOR, ITS AFFILIATES, THEIR
EMPLOYEES, AGENTS, OFFICERS, SUCCESSORS AND ASSIGNS, AND
AGAINST ANY AND ALL SUITS, ACTIONS, CAUSES OF ACTICN, LEGAL OR
ADMINISTRATIVE PROCEEDINGS, CLAIMS, DEMANDS, PUNITIVE
DAMAGES, LOSSES, COSTS, LIABILITIES AND EXPENSES, INCLUDING
ATTORNEY'S FEES IN ANY WAY ARISING OUT OF AN ACCIDENT OF
EVENT FIRST OCCURRING AFTER THE EFFECTIVE DATE OF THIS
AGREEMENT AND CONNECTED WITH THE KNOWN OR UNKNOWN,
EXISTING OR FUTURE PHYSICAL OR ENVIRONMENTAL CONDITION CF
THE PROPERTY (INCLUDING, WITHOUT LIMITATION, ANY
CONTAMINATION IN, ON, UNDER OR ADJACENT TO THE PROPERTY BY
ANY HAZARDOUS OR TOXIC SUBSTANCE OR MATERIAL), OR ANY
FEDERAL, STATE OR LOCAL LAW, ORDINANCE, RULE OR REGULATION
APPLICABLE THERETO (INCLUDING, WITHOUT LIMITATION, THE TOXIC
SUBSTANCES CONTROL ACT, THE COMPREHENSIVE ENVIRONMENTAL
RESPONSE, COMPENSATION AND LIABILITY ACT, AND THE RESOURCE

G 'LAWCONTRAC T C16433A%013 doc 10



CONSERVATION AND RECOVERY ACT) INCLUDING, WITHOUT
LIMITATION, PERSONAL {NJURY TO OR DEATH OF PERSONS
WHOMSOEVER INCLUDING EMPLOYEES, AGENTS OR CONTRACTORS OF
GRANTOR, GRANTEE OR ANY THIRD PARTY, AND DAMAGE TO
PROPERTY OF GRANTOR, GRANTEE OR ANY THIRD PARTY THE
FOREGOING SHALL APPLY REGARDLESS OF ANY NEGLIGENCE OR
STRICT LIABILITY OF GRANTOR, ITS AFFILIATES, THEIR EMPLOYEES,
AGENTS, OFFICERS, SUCCESSORS OR ASSIGNS

5.5 Environmental Indemnity. FROM AND AFTER THE CLOSING
DATE, GRANTEE SHALL, TO THE MAXIMUM EXTENT PERMITTED BY LAW,

INDEMNIFY, DEFEND AND SAVE HARMLESS GRANTOR, ITS AFFILIATES,
THEIR EMPLOYEES, AGENTS, OFFICERS, SUCCESSORS AND ASSIGNS,
FROM AND AGAINST ANY AND ALL SUITS, ACTIONS, CAUSES OF ACTION,
LEGAL OR ADMINISTRATIVE PROCEEDINGS, CLAIMS, DEMANDS, FINES,
PUNITIVE DAMAGES, LOSSES, COSTS, LIABILITIES AND EXPENSES,
INCLUDING ATTORNEY'S FEES {COLLECTIVELY, "ENVIRONMENTAL
COSTS"), IN ANY WAY ARISING CUT OF AN ACCIDENT OR EVENT FIRST
OCCURRING AFTER THE EFFECTIVE DATE OF THIS AGREEMENT AND
CONNECTED WITH THE KNOWN OR UNKNOWN, EXISTING OR FUTURE
PHYSICAL OR ENVIRONMENTAL CONDITION OF THE PROPERTY
(INCLUDING, WITHOUT LIMITATION, ANY CONTAMINATION IN, ON, UNDER
OR ADJACENT TO THE PROPERTY BY ANY HAZARDOUS OR TOXIC
SUBSTANCE OR MATERIAL), OR ANY FEDERAL, STATE OR LOCAL LAW,

0 AW ON TRAC NC 184 33A 1] uia 11



ORDINANCE, RULE OR REGULATION APPLICABLE THERETO (INCLUDING,
WITHOUT LIMITATION, THE TOXIC SUBSTANCES CONTROL ACT, THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION AND
LIABILITY ACT, AND THE RESOURCE CONSERVATION AND RECOVERY
ACT), AND INCLUDING, WITHOUT LIMITATION, PERSONAL INJURY TO OR
DEATH OF PERSONS WHOMSOEVER INCLUDING EMPLOYEES, AGENTS
OR CONTRACTORS OF GRANTOR, GRANTEE OR ANY THIRD PARTY. THE
FOREGOING SHALL APPLY REGARDLESS OF ANY NEGLIGENCE OR
STRICT LIABILITY OF GRANTOR, ITS AFFILIATES, THEIR EMPLOYEES,
AGENTS, OFFICERS, SUCCESSORS OR ASSIGNS

5.8 General Indemnity. TO THE MAXIMUM EXTENT PERMITTED
UNDER APPLICABLE LAW, REGARDLESS OF THE NEGLIGENCE,
NEGLIGENCE PER SE OR STRICT LIABILITY OF GRANTOR OR GRANTOR'S
AGENTS, EMPLOYEES, SERVANTS, AFFILIATED COMPANIES,
SUCCESSORS OR ASSIGNS (COLLECTIVELY THE "GRANTOR'S AGENTS"),
GRANTEE SHALL PROTECT, DEFEND, HOLD HARMLESS, AND INDEMNIFY
AND REIMBURSE GRANTOR FROM AND AGAINST ANY AND ALL LIABILITY,
CLAIMS, SUITS, PENALTIES, FINES, EXPENSES, DAMAGES, LOSSES AND
COSTS, INCLUDING ATTORNEY'S FEES (COLLECTIVELY, "COSTS"),
INCURRED BY OR ASSESSED AGAINST GRANTOR AND/OR THE
GRANTOR'S AGENTS, DUE TO OR RESULTING FROM PERSQONAL
INJURIES, DEATH, OR PROPERTY LOSS OR DAMAGE ARISING OUT OF
GRANTEE'S USE, OPERATION OR MAINTENANCE OF THE PROPERTY

3 ILAWWONTRACT'C 184 31A01 T e 12



AFTER THE EFFECTIVE DATE OR AS A RESULT OF GRANTEE'S BREACH
OF, OR FROM TS FAILURE TO COMPLY WITH, ANY PROVISIONS OF THIS
AGREEMENT, EVEN IF THE COST (A) RESULTS IN WHOLE OR IN PART
FROM A VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE
OR LOCAL LAW OR REGULATION BY THE GRANTOR OR THE GRANTOR'S
AGENTS, INCLUDING, BUT NOT LIMITED TO, THE FEDERAL EMPLOYERS'
LIABILITY ACT ("FELA"), THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE
INSPECTION ACT, AND THE OCCUPATIONAL SAFETY AND HEALTH ACT
(“OSHA"™) OR (B) IS CAUSED IN WHOLE OR IN PART BY THE NEGLIGENCE,
NEGLIGENCE PER SE, OR STRICT LIABILITY OF THE GRANTOR,
PROVIDED, HOWEVER, THAT ALL COSTS INCLUDING COSTS FOR
PERSONAL INJURIES, DEATH OR PROPERTY LOSS ARISING iN
CONNECTION WITH TOXIC WASTE OR ENVIRONMENTAL CONDITIONS,
WILL BE GOVERNED BY THE PROVISIONS OF SECTIONS 5.3,5.4,55

5.7 Switch Charge. Grantor is not responsibie for and will not absorb

any switch charge of any carrier not a party to this Agreement.

SECTION 7. BREACHES: REMEDIES.

7.1 Upon the occurrence of any breach of any term hereof, the imjured
party shall notify the breaching party in writing and specify the breach and what
corrective action is desired to cure the breach. If, upon the expiration of thirty
(30) days from the receipt of said notice, the breach has not been cured (or, if
such breach cannot be cured within 30 days, steps have not been taken to effect

such cure and pursued with all due diligence within said period) and is a material

G AAWACON TRACT\C18433A 1 une 13



breach, the injured party has the night (but not the obligation) at its sole option, to
cure the breach If possible and be reimbursed by the breaching panty far the cost
thereof, including any and all reasonable attorney's fees, and for any reasonably
foresseable consequential damages Nothing herein shall prevent the injured
party from resorting to any other remedy permitted under this Agreement or at
law or equity including seeking damages and/or specific performance, as shall be
necassary or appropriate to make the injured party whole in the premises
Failure of the injured party to demand or enforce a cure for breach in one
instance shall not be deemed a waiver of its right to do so for any subsequent
breach by the braaching party

7.2 Tha failure of any party hereto to enforce at any time any of the
provisions of this Agreement or to exercise any right or option which Is herein
provided shall in no way be construed to be a waiver of such provision(s) as to
the future, nor in any way to affect the validity of this Agreement or any part
heraof of tha right of aither party to thereafter enforce each and every such
provision and to exercise any such right or option. No waiver of any breach of
this Agreement shall be heid to be a waiver of any other or subsequent breach.

SECTION 8. ARBITRATION.

8.1 if at any time a question or controversy shall arise between the
partlas hereto In connection with this Agresment upon which the parties cannot
agree, such question or controversy shall be submitted to and settied by a single
competent and disinterested arbitrator if the parties to the dispute are able to

agree upan such single arbitrator within twenty (20) days after written notice by

(3 LAWACON TRACTC 13433AW013 dog 14
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one party of itg desire for arbitration to the other party. If the parties cannot so
agree, the party demanding such arbitration (the demanding party) shall notify
the other party (the naticed party) in writing of such demand, stating the question
or questions to be submitted for decision and nominating one arbitrator. Within
twenty (20) days after receipt of said notice, the noticed party shall appoint an
arbitrator, notify the demanding party in writing of such appointment, and at its
option submit a counter-statement of question(s). Should the noticed party fail
within twenty (20) days after receipt of such notice to name its arbitrator, the
arbitrator for the demanding party shall select one for the noticed party so failing
The arbitrators so chosen shall select one additional arbitrator to complete the
board. If they fail to agree upon an additional arbitrator, the same shall, upon
application of any party, be appointed by the Chief Judge (or acting Chief Judge)
of the United States District Court for the District of Delaware upon application by
any party after ten (10) days' written notice to the other party.

Upon salection of the arbitrator(s), said arbitrator(.s) shall with reasonable
dlligence detarmine the questions as disclosed in the parties’ statements, shall
give all parties reasonable notice of the time and place {of which the arbitrator(s)
shall be the judge) of hearing evidence and argument, may take such evidence
as they deeam reasonable or as either party may submit with withesses required
to be sworn, and may hear arguments of counsel or others. If any arbitrator
dechnes or fails to act, the party (or parties in the case of a single arbitrator) by
whom he was chosen or said judge shail appoint another to act in his place.

After considering ail evidencs, testimony and argumaents, said single arbitrator or

G U AMGCONTRACTC 184134013 .ino 15



the majority of said board of arbitrators shatl promptly state such decision or
award in writing which shall be final, binding and conclusive on all parties to the
arbitration when delivered to them Until the arbitrator(s) shall issue the first
decision or award upon any question submitted for arbitration, performance
under the Agreement shali continue in the manner and form existing prior to the
rise of such question. After delivery of said first decision or award, each party
shall forthwith comply with sard first decision or award immediately after receiving
it.

8.2 Each party to the arbitration shall pay the compensation, costs and
expansas of the arbitrator appointed in its behalf and all fees and expenses of its
own witnesses, exhibits and counsel. The compensation, cost and expenses of
the single arbitrator or the additional arbitrator in the board of arbitrators shall be
paid in equal shares by all parties to the arbitration

'I:he non-privileged books and papers of all parties, as far as they relate to

any matter submitted for arbitration, shall be open to the examination of the other

parties and the arbitrator(s).

SECTION 8. MISCELLANEQUS.
9.1 Entire Agreement. This Agreement and the Easement Deed and

Agreement express the entire agreement between the parties and supersede all
prior oral or written agreements, commitments, or understandings with respect to
the matters provided for herein, and no modification of this Agreement shall be

binding upon the party affected unless set forth in writing and duly executed by

the affected party.

& LAW\GON TRAC NG ' 8431AY013 doo 18



9.2 Noticeg All notices, demands, raguests or other communications
which may be or are required to be given, served or sent by any party to the
other pursuant to this Agreement shall be in wniting and shall be deemed to have
bean proparly given or sent:

(a) If inteanded for Grantor, by mailing by registered or cartified mail,
return recept requested, with postage prepaid, addressed to Grantor at’

Union Pacific Railroad Company

1400 Douglas Streat

Mailstop 1350

Omaha, Nebraska 68178

Attention Sr Director Rail Line Planning

(b) If intended for Grantes, by mailing by registerad or certfied maii,
refurn rece!pt requested, with postage prapand, addrassed to Grantes at

Wisconsin & Southern Railroad Co.

5300 North 33" Street

P O Box 9229

Milwaukea, Wisconsin 53208

Attn: Presidant

9.3 Each notice, demand, request or communication which shall be

mailed by registered or certified mail to any party in the manner aforesaid shall
be deemed sufficiently given, served or sent for all purposes at the tma such
notice, demand, request or communication shall be either received by the
addressae or refused by the addressee upon presentation. Any party may

change the name of the recipient of any notice, or his or her address, at any time

by complying with the foregoing procedure.

8.4 Successora and Assigns. This Agreement shall run with the land,

shall be binding upon and inure to tha benaflt of Grantor and Grantee, and shall

be binding upon the successors and assigns of Grantes, subject to the limitations

G LAWACON FRACT'C 184.03A013 uac 17



horeinafter set forth Grantae may not assign its rights under this Agreemant or
any intarest therein, or attempt to have any other parson assuma its abligations
under this Agreement, without the pnor written consent of Grantor, which may be

withheld at Grantor's sole and absolute discretion

9.8 Knowledgse. For purposes of this Agreement the term “knowledge”

means that which 18 known by an officer of the Grantor at the level of Vice

Presidant or abova.

9.8 Seyarabijity. If fulflliment of any provision heraof or any
transaction related herato shall involve transcanding the limit of validity
prescribed by law, then the obiigation to be fulfilled shall be reduced fo the limit of
such validity; and if any clause or provision herein contained operates or would
prospectively operate to invalidate this Agreement in whole or in part, then such
clause or provision only shall be held ineffective, as though not herein contained,
and the remainder of this Agreement shall remain oparative and in full force and
effact.

8.7 Anicle Headings. Aricle headings usad in this Agresment ara
inserted for convenience of reference only and shall not ba deemed to be a part
of this Agreement for any purpose.

9.8 Governing Law This Agreement will be governed and construed
in accordance with the laws of the State of Nebraska.

9.9 Amendments No modification, addition or amendments fo this
Agreement will be effactive unless and until such modification, addition or

amendment is in writing and signed by the parties.

01 AWMGCONTRAGTYC 18433AM 1 2 doe 18



9.10 Execution Counterparfs. This Agreemeant may be executed in

any nu;nber of eounterparts, each of which shalt be deemed to be an originai and

all of which together shall be deemed to be one and the same instrument.

IN WITNESS WHEREQF, the parties harelo have causad thig

Agreement to be duly executed on therr behalf, as of the date first herein written.

UNION PACIFIC RAILROAD COMPANY

By

Title:

WISCONSIN & SOUTHERN RAILROAD
co

By’
Titla:

G LAWALIINTRACTC1U43JAWN J dog 18



EXHIBIT

(Soe Shoets Next Attached)
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WHEN RECORDED RETURN TO
AND MAIL TAX NOTICES TO:

Wisconsin & Southem Railroad
Co.

SPACE ABOVE FOR RECORDER'S USE ONLY

FREIGHT EASEMENT DEED AND AGREEMENT

KNOW ALL MEN BY THESE PRESENTS:

That, effecive as of , 2009 (“Effective Date"),
UNION PACIFIC RAILROAD COMPANY, a Delaware corporation, Grantor, in
consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration to it duly paid by WISCONSIN & SOUTHERN RAILROAD CO,, a
Wisconsin corporation, Grantee, the receipt whereof is hereby acknowledged,
quitclaims to Grantes, its successors and assigns, a permanent, exclusive easement
upon, over, under and across the lines of railroad betwesn Grantor's Milepost 4.0 near
Kohler, and Milepost 14.85 at Plymouth, all in Sheboygan County, Wisconsin, more
particularly described in Exhibit A attached hereto and hereby made a part hereof (the
“Property”), for purposes of conducting fraight rail operations and otherwise to fulfili
Grantor’s nghts and obligations as &8 common carrier freight railroad under applicable
federal laws and regulations, including the right to use the Property to provide freight rail
service to all customers on or served from the Properly, and to operate, use, construct,
reconstruct, maintain, repair, replace, relocate and/or remove existing and/or future
railroad, rail, and railroad-related equipment, facilibes and transportation systems
necessary for and related to freight rail operations (the “Freight Easement.”)

This Freight Easement is made subject to the Freight Operating
Agreement dated as of February, 2008, between Grantor and Grantee (the "Operating
Agreement”). By its execution of this Freight Easement Deed and Agreement, Grantee,
effective as of the Effective Date, for itself, successors and assigns, assumes and
agrees to perform the obligations as a common carrier freight raillroad under applicable
federal laws and regulations and all obligations to the shipping public with respect to the
Property, and to perform the obligations of Grantes under the Operating Agreement.
Grantee agrees to indemnify, defend and hold harmless Grantor from and against any
losses, actions, causes of action, damages, costs or expenses ansing out of or in any
manner relating to Grantee's breach of any of Grantee’s obligations under the foregoing
sentence. With respect to the period of time prior fo the Effective Date, Grantor agrees
to indemnify, defend and hold harmless Grantee from and against any losses, actions,

causes of action, damagee, coste or expenses arising out of or in any manner relating to
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Grantor's failure to perform the obligations as a‘common carrier freight raliroad under
applicable federal laws and regulations and all obligations to the shipping public with
reapect to the Property.

THIS FREIGHT EASEMENT ALSO MADE SUBJECT TO:

N

(2)
(3)

@)

(5)

()
(@)

(8)

9
(10)

(11)

Standard exceptions of a Title Company in its title policies issued in the
State of Wisconsin;

Special taxes or assessments for improvements not yet completed, if any;

Installments not due at the date hereof of any speclal tax or assessment
for improvements completed, if any;

General taxes, if any, for the tax year prior to the year in which the Deed is
delivered and subsequent years;

Building, building lines and use or occupancy restrictions, zoning and
building laws or ordinances, and other laws, ordinances, requirements,
limitations, restrictions, regulations and codes which are or may be
imposed upon the property by any governmental authority having
Jurisdiction thereof;

Roads and highways, if any;

Judgment liens, however, any judgment against Grantor which may
appear of record as a lien against the property shall be settfed and
satisfied by Grantor if and when it 1s judicially determined to be finally
valid, and Grantor shall indemnify Grantee for all loss arising out of
Grantor’s falure to have such judgment lien so settled and satisfied. This
provision shall survive the Closing and the delvery of the Deed;

Covenants, conditions and restrictions of record, and recorded licenses
and easements;

The rights of any owner of the mineral estate in said property, if any.

Rights of any government agencies, public or quasipublic utilities for use,
maintenance, repair, replacement and reconstruction of existing
driveways, roads and highways, conduits, sewers, drains water mains,
fiver optics cables and/or communication systems, gas lines, electric
power lines, wires, and other utilities and easements;

Acts by, through or under Grantee;
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The right, ttie and Interest in the easement granted to Grantee herein over any
portion of the Subject Property shall terminate, cease and determine upon the
occurrence of all of the following: i) Grantee’s abandonment of rail freight transportation
service over such portion of the Subject Property pursuant to a final order of the United
States Surface Transportation Board ("STB Abandonment Order”); (i) recording in the
offices of the Register of Deeds for the county or counties in which such portion of the
Subject Praperty is located of a copy of the STB Abandonment Order; (jii) recording in
the offices of the Register of Deeds for such county or counties of Grantes's notice of
termination of the easement; and (iv) recording in the offices of the Register of Deeds
for such county or counties of Grantee’s notice of consummation of the STB

Abandonment Order.

Grantee, by its execution of this Easement Deed and Agreement, agrees
for itself, its successors and assigns, to observe each and all of the terms, conditions,
Iimitations, and covenants in this Freight Easement Deed and Agreement.

This Freight Easement Deed and Agreement constitutes covenants
running with the land and the Freight Easement and shafl bind and inure to the benefit
of Grantor and Grantee and their respective successors and assigns.

IN WITNESS WHEREOF, Grantor and Grantee have caused this

instrument to be duly executed as of the day of , 2009.
GRANTOR:
UNION PACIFIC RAILROAD COMPANY,
Attost: a Delaware corporation
By:
Assistant Secretary Title:
(Seal)
GRANTEE:
WISCONSIN & SOUTHERN RAILROAD,
Attest: CO., a Wisconsin corporation
By:
Secretary Title-
(Seal)
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STATE OF NEBRASKA )
) ss.

COUNTY OF DOUGLAS )

On this day of , 2009, before me, Notary
Public in and for said County and State, personally appeared

and who are the
and the Assistant Secretary, respectively, of Union Pacific Railroad Company, a
Delaware corporation, and who are personally known to me (or proved to me on the
basis of satisfactory evidence) to be the persons whose names are subscribed to in the
within instrument, and acknowiedged to me that they executed the same in their
authorized capacities, and that by their signatures on the instrument the persons, or the
entity upon behalf of which the persons acted, executed the instrument

WITNESS my hand and official seal. ;

Notary Public

(Seal)
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STATE OF WISCONSIN )
) 88,
COUNTY OF MILWAUKEE )

On this day of , 2009, before me,

Notary Public in and for said County and State, personally appeared
and who are the

and the Secretary,
respectively, of Wisconsin and Southem Railroad Co , and who are personally known to
me (or proved to me on the basis of satisfactory evidence) to be the persons whose
names are subscribed to in the within instrument, and acknowledged to me that they
executed the same in their authorized capacities, and that by their signatures on the
instrument the persons, or the entity upon behalf of which the persons acted, executed
the instrument.

WITNESS my hand and official seal.

Notary Public

(Seal)
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Union Pacific Railroad Company

Sheboygan County, Wisconsin
Exhibit "A"

[See Next Sheet Attachad]

G WAWACONTRACT\C 18433AW13.doc 6




UNION PACIFIC RAILROAD COMPANY
Sheboygan County, Wisconsin
EXHIBIT "A"

All right, title and interest in and to that certain line of property, variable in width, of the
Union Pacific Railroad Company, known as the Xobler Industrial Lead as formerly
constructed and gperated in, over, and across the following legal Subdivisions exteading
in a westerly direction from a'point in the SE % of Section 30, Township 15 North, Range
23 East 4® Principal Meridian being Railroad Mile Post 4 to 8 point in the NB % of
Section 21, Township 15 North, Range 21 Bast 4® Principal Meridian being Railroad
Mile Post 14.95 in Sheboygan County, Wisconsin:

SE% 30 15N 23R8 ®
SW¥% 30 1SN 23B 4t
NW % 3] 15N 23E 4%
NE % 36 15N 2R 4%
NW % 36 15N 2 E 4t
NE % 35 i5N 2R 40
SE % 35 15N 2R 4t
SW % 35 15N 2K 4
NW % 35 I5N 2B 4%
NE X 34 15N 2n 4t
NW % 34 15N 2E 4t
NE % 33 15N 22R 4t
NW % 33 15N 22R 4"
NBE % 32 15N 2E 4
NW % 32 15N 2R y
SW4% 29 I5N 23E 42
SE % 29 15N 2E 4%
SW Y% 30 15N 2E 4°
SEY% 25 15N 21E L
SW¥% 25 15N 21E 4
SE % 26 15N 21E 4t
SW K% 26 15N 21 B 42
SE % 27 15N 21B 4th




NE 4 27 I5SN
NW 4 27 ISN
SW4 22 15N
SE % 21 15N
NE %4 21 15N

Conlains 120.135 Aocres more or less.

OFFICB OF RBAL ESTATE
OMAHA, NEBRASKA
WRITTEN: JCO

February 1, 2005
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