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Edwin Kessler
1510 Rosemont Drive
Norman, Oklahoma 73072
Voice phone — 405-360-2194, I'ax phone — 405-360-32
E-mail - kess3@dswbell net

March 11, 2009

Hon Anne K Qumlan, Acting Secretary
Sutface Transportation Board By overmght FEDEX gg/
395E Strect S W 21‘{@
Washington, D C 20423-0001

Re STB Docket No FD-35206
Dear Acting Sceretary Quinlan,

Enclosed for filmg and consideration arc origmals and ten copies of my Motion to
Stiike, Petition for Injunctive Relef, and Response to Reply of BNSF Railway
Company to my earher Petition for Injunctive Relief

Service upon Karl Morell has been effected as noted in the Certiticates of Service

[f there are any questions concerning these documents or 1f [ can be of assistance
othcrwise, please don’t hesitate to get in touch with me

Sincerely, :

Thank you

ce Kail Morell
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PETITION FOR INJUNCTIVE RELIEF

RESPONSE OF EDWIN KESSLER TO suﬁgﬁ" nas
KEPLY OF BNSF RAILWAY COMPANY TO MAR 1) 2008
KESSLER'S PETITION FOR INJUNCTIVE RELIEF
Pubﬁcwd
1 49 CFR 1104 13 (c) states —A reply to a reply 1s not permutted ™ This Response of Edwin
Kessler (“Kessler™), may constitute a prohibited “reply to a reply

2 Occasionally. the Surface Transportation Board (“STB™) has accepted a “reply to a reply ™"
particularly when the “reply to a reply” would providc the STB with a more complete record

3 Kessler asks that the STB accept this Response in order to provide the STB with a more
accurate, more complete record

4 The BNSF Railway Company has been attempung to abandon that portion ol the
Chichasha Line that lics between MP 539 96 and MP 542 91 for more than 4 years BNSF has
provided the STB with "false and misleading information * In the SIB’s June 35, 2008 decision 1n
BNST Rauhway Company — Abandonmemt Fxemption — In Oklahoma County, OK, STB Dochet
No AB-6 (Sub-No 430X) (“Abandonment Exemption™), the STB rejected BNSF's
Abandonment Exemption and declared BNSI™s Abandonment Exemption to be void ab initio,
since from BNSF’s own documents, it was clear that BNSF had provided the STB with material
false and misleading information.

5 BNST has continued to make matenial misrepresentations to the S18



A Ms Susan Odom declared BNSF had not removed the Shields Spur turnout, when a
photograph submtted to the S 1B by BNSF, clearly showed the turnout had been
removed.

B On page 12 of BNSF’s August 25, 2008 Amendment to Petition for Declaratory
Order, filed 2 BNSI Rathvay Company — Petinon for Declenatory Order, S1B
Finance Docket No 35164, BNSF achnowledyed that a stgnal mast had been eiected
in the middle of where the Chickasha tracks had been near MP 542 (at Agnew
Avenue). then declared  “The signal 1s not a permanent structure and can be readily
relocated and the nussing track can easily be replaced ™

C Onp 4of BNSF’s Apnl 8, 2008 Reply to Kessler’'s Mouion for Cease and Desist
Order. tiled in Abandonment Exemption, BNSF made the following representations to
the Board

“1 BNSF acknowledges track was removed on January 25, 2008 and BNSI- 1s prepared

to reconstruct such track if BNSF 1s not pernutted to consummate abandonment of the

Line

Pursuant to the continuing construction activities i the area, small areas ot track

have been 1emoved by unauthonzed parties without BNSF’s knowledge or

authonzation

3 After being made aware of the actin ity described in 2 above. BNSE made concerted
efforts to ensure there would be no other permanent track removal without BNSF
authornization

4 Any rail that has been or will be removed as a result ol ongoing constiuction n the
vicimity can and will be replaced by BNSF 1f BASE 1s not pernutted to consummate
abandonment ot the Line ™

D

D Inthe SIB’s June 5. 2008 decision in Abandonment Exemption, the STB declared
BNSF's Abandonment Exemption to be void ab intio, thereby denying BNSF
authonty to abandon the Line  Even though BNSF was denied authonity to abandon
the Line, 1t still has made no effort to replace “any rail that has been or will be
removed as a result of ongoing construction in the vicity ™

6 And now, in BNSF’s Reply to Kessler's Petition for Injunction, BNSF has falsely stated
Kessler's “waybill was fraudulent,” Reply at 3. 8, 10, falsely stated “Boardman 1s refusing to
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accept the shupment.’ Reply at 12, falsely stated “the signatures on the atlirmations were lorged
by Riffin,” Reply at 3. 7, falsely stated “the shipment cannot be delnered as consigned,” Reply at
l -~
Kessler has sutfered “1s self-inflicted,” Reply at 14, falsely stated that Kessler does not have title

falsely stated Kessler's locomotine * 1s not unique,” Reply at 13, falscly stated that the harm

to the locomotive. Reply at 3, 7. 12, and falsely stated that the [-40 highway traversing
Oklahoma City “poses an imnunent and serious safety hazard for the taveling pubhe, Reply at 6

THE TRUTH

7 Kessler has a strong desire to preserve rail service 1 or the past ten years. Kessler has
been uying to preserve thar portion of the Chickasha Line that lies between MP? 539 96 and MP
542 91 for continued rail service  Hhs desite 1o presers e 1ail service is so strong, he tiled an ofter
of financial assistance (OFA”) to purchase the portion of the Chickasha 1 ine that BNSF desired
to abandon  When BNSI s Abandonment Exemption was declared to be vond «h nnnio because it
contained false and misleading statements. Kessler's OI'A otfer was rendered moot

8 BXNSF has represented that sometime 1n the near futuie, it will file another abandonment
exempuon to abandon that portion of the Chickasha Line that lies between MP 341 69 —/- and
MP 54291 When that occurs. Kessler intends to file another OFA to purchase that portion of
the Chichasha Line ' Kessler knows that when he acquires that portion of the Chichasha [ me, he
will need a locomotnne  kessler’s movement will be short (about a mule). and his consist will have
onh a few rall cars at a tme  Dunng the summer of 2008, diesel prices reached S5 per gallon At
S5 per gallon tuel efTiciency becomes exttemely important - The ideal locomotn e would weigh
about 50 tons (tractuve eflort suftivient to pull 8 cas ot so ona 0 39, grade)  Since kessler’s

move would only be a mile, there would be no need (o have a locomotinve capable ol atlaming

"'In a litmg by BNSF on Juls 15 2008 in the United States District Cowtt lor the Western Distiet of
Oklahoma. Case No 5 08-CV-00338-R. a footnote on page |2 reads i nis enurety as follows ~“The Western
Segment of the Line docs not need to be removed for the Highway Project and cunienthy senyes no customers
In Tact. m settlement negottations ordared by this Court BNSF ofTered 10 give the Western Segiment 1o
Planull kessler for free  an offer wirned down by Kessler  This only underscored the fuct that Kessler has
no real interest in owing the Line i question. and therelore hus elaim of being mnjured by BNSF's propusal
o remov e portions ol the Tne is a mere sham ™ However, Kessler has no documents concermng an offer off
the raul ine or settlement negotiattons and apart rom the absence ul’ documentation. no memon whatsueser
of amy ulTer hayvng been made

s



speeds of 40 mph  The ideal locomotive would have a much lower gear ratio than typically found on switcher
or Iine-haul locomotnes. so that 1t would reach peak performance / efficiency somewhere around 13- 18 mph.
rather than 43 or 60 mph respectinely . When operated continuously at 10 - 15 mph. the traction motors in
tvpical locomotn s overheat  Due (o the gearing, these locomotives require engines of 900 ~ 1500
HP. in order to attain top speeds of 45 mph  1f a locomotive 1s geared so that it’s top speed 15 20
mph, then it can operate continuously at 10-15 mph without the traction motors overhcating  The
diesel engine in a locomotive with a top speed of 20 mph, when operated at 15 mph, will be
developing 80% of its peah HP  Diesel engines are most eflicient (approaching 40% etticiency”)
when opcrated at 80-95 % of peah horsecpower Diesel engines operated at 20-50% of peak
horsepower, typicallv are unly 25%, etticient. and expenence accelerated wear  Four-cycle diesel
enwines (Cummuns / GE) typically are a few percentage pomts more eflicient. and enut fewer
paiticulate emissions, than do two-cycle diesel engines (EMD), and use much less lubrnicating oil
A 300 HP diesel engine operanng at 80% power, would develop 240 HP, more than enough to
pull 8 raiicars at |5 mph on a 0 5% grade Since cngines stop runming without notice, and since
an immobile tram consist presents senous public safety concerns, all consists should be powered
by cither two locomotives, or one tocomotive with two engines  One locomotive with two
engines reduces capital outlay by 50%. with no loss i rehability So for Kessler’s proposed
operation, the wdeal locomotive would weigh about 50 tons, would have two 150 HP four-cycle
diesel engines, and would be geared for a top speed of 20 mph

9 There ai¢ a number of Inteinet sites that advertise locomotives for sale or lease  Extremely
rarely (once every 10-15 veais), a 50-ton locomotive with a top operating speed of 20 mph,
powered by two 150 HP Cummins diesel engines 1 zood operating condition, 1s advertised  In
2007. Jeremy Fundeiburk of Golden, MS advertised on his web site that he had just such a
locomotive lor sale  When Kessler became aware of Mr Funderburk’s locomotuive, 1t had already
been sold to James Rittin of Timonium. MDA telephone conversation with Mr Ruflin revealed
that he had purchased the locomotive in anticipation of providing rail service on the Vicksbury
Industnal Lead When Mr Ruftin’s elforts to acquire the Vicksburg Industial Lead were
thwarted, * he no longer had an immediate use for lus S0-ton locomotive  1e indicated that he

* BTL output divided by BTU mput = efficiency

¥ Mr Ruffin and Ravmond English had jonth made an offer of financial assistance to purchase the
Vichshury Industrial Lead from the Kansas Ciiy Sovuthern Railway Company - On Man 20, 2008 Mr
nglish abruptly withdrew his offer See 7/ Kumvens Cins Sowthern Railway Compeny - Abandonment
Lvemption = Dine in Hurren couny. MS.STB Dochet No  AB-103 (Sub-No  21X) Senved June 16 2008



had made plans to have his 50-ton locomotive moved by rail car to Maryland B\SI was 1o
move the locomotive from Wilson, Atkansas to Memphis, TN CSX was 1o move the railcar
from Memphis. [N to Maryland Mr Riflin had already prepaid BNSF (on June 12, 2008)
$1.634 52 to move the locomotive liom Wilson, Arkansas to Memplus, TN See BNSF’s
Exhibit 15 Mr Ruffin had also prepaid CS\ tor the freight charges to move the locomotive
from Memphis. IN to Maryland Afler some discussions, Mr Ruftin leased his locomotive to
Kessler

[T Kessler had a locomotive Now he needed a place in Oklahoma City to ship the
locomotive 10 After conversations with Joscph Merry, General Manager of Boardman, Mr
Merry yranted Kessler permission to use Boardman’s Spur for delivery of Kessler’s locomotive
Boardman’s Spur was the ideal place 10 send the locomotive, since 1t was where Kessler
uittmately planned to usc the locomotive

12 When Mr Rullin was getting a rate quote fiom a B\SF representative. 1o move his
locomotive from Wilson. Arhansas to Memphis, TN, he 1evealed the load was a locomotive. and
indicaied that he had been unable to find a STIC code for shipping a locomotine on araill car A
BNSF 1epresentative suggested using $11C code 4021137, which Mr Ruflin used

I3 The lease agreement between Kessler and Mr Ruffin stipulated that Kessler would be
responsible tor all transporiation charges Simce Mr Riffin had already prepaid the freight charges
1o ship the locomotsve from Wilson, Arkansas to Memphis, TN, there was a desire to usc that
prepayment as a ctedit toward the cost to ship the locomotive from Wilson, Arkansas to
Oklahoma City 1l elephone calls were made to BNSI representatives  After a number of
telephone calls, BNSF agiced to ship the locomotive on a ruilroad-supplhied railcar. from Wilson
Arkansas to Oklahoma City, lor a total of $4,403 00, includmy fuet surcharge, and further agieed
to credit Mr Riitin's $1.634 32 prepayment towaid the total cost of 34,403 00 Kessler sent a
cheek to Mr Riftin - Mr Riffin used a portion of the chechk to reimburse himself tor his $1,634 52
prepayment, and used a pottion of the chech (o obtain a cashier’s check 1n the amount off
$2,768 48, the balance due  On August 4, 2008, M1 Riffin sent a second cashier s chech in the
amount of $2,768 48 to BNSF's bank m Wood Dale. lllinois Mr Riftin clearly indicated on the
casluer’s check that the Renmtter was Kessler, not Mr Riftin - See BNSI's Exhibit 16

14 Since on June 12, 2008. Mr Ruffin had prepaid the tanil' to Memphis, TN, BNSF agreed



to ship empty railcar 11X 93507 to Wilson. Arkansas On July 17, 2008, Mr Riffin supervised
the loading of Kessler’s newly-lcased locomotine onto railcar HTTX 93507 Two BNSF car
spectors, mspected the manner in which the locomotuive had been secured to railcar HTTX
93507, then gave addiional secunng nstructions A few days later, the two BNSF car inspectors
returned, approved the manner in which the locomotive had been secured, then gave permission
to mose rallcar HTTX 93507 onto the BN\SF interchange track in Wilson, Arkansas

15 OnJuly 29, 2008, BNST genciated wavhill 603761 The waybill indicated the shipper
was Kessler, and the consignec was Kessler  The ongin was Wilson, Arkansas The destination
was Boardman’s Sput in Oklahoma City  BNSF assigned STIC code 40211235 to the movement
(Ruflin had used STIC code 4021137, the STIC code number suggested by a BNSI:
representative ) Scee BNSF's Exhibit 14

16 OnJuly 29, 2008, a local BNSF train crew took possession of ratlcar H'1 1 X 93507 at
Wilson, Arkansas. and delivered the railcar to Blvtheville, Arkansas  Another BNSF train crew
dehvered railcar HITX 93507 to Memphis, TN, wheic rallcar HTTX 93507 was placed into a
BNSFE consist bound for Tulsa, QK At Tulsa, rallcar HTTX 93507 was interchanged to the
Sullwater Central Railroad, for delivery to Oklahoma City, and to Boardman’s Spur  Railcar
HTTX 93307 artnved m Oklahoma City on Satuiday, August 16, 2008. On \Monday, August
18, 2008, Brad Havs, the Sullwater Cential Tramnmaster, stated ralcar HT'I X 93507 should be
delivered to Boardman's Spur on 1uesday. August 19, 2008. On lucsday. August 19, 2008,
Mr Hays told Kessler that Sullwater Cenual could not deliver rallcar HTTX 93507 o
Boardman’s Spur due to the fact that BNSF had reimoved some of the trachs leading to
Boardman’s Spur

17 Railcar HTTX 93307 was consigned 1o Kessler, carc of Boardman’s Spur - See BNSF's
Exhibit 14, Straight Bili of Lading, Dated July 29, 2008 Kessler’s locomolive was never
consigned to Boardman.

18 When, on October 17, 2008, BNSF's Susan Odom contacted Vi Hagemann the Chiet’
Fiancial Otticer ol Boardman. and ashed Mr  I1agemann “Does Boaidman still wish to have the

locomouve delis ered to therr tacility,” Mr - Hlagemann ieplied, “Boardman has no need tor a
locomotive ™ Since Kessler has never had a comversation with Mr Hagemann (Kessler's sole

contact at Boardman wax> with Mr Vlerrv, the General Manager), it 1s not surpiising that Mr
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Hagemann 1esponded as he did  Mr Hagemann. as the Chiel Financial Oflicer. knew he had
never ordered o locomotne. and knew that Boardman did not have a need lor a locomotive
Boaidman had no railcars that needed to be moved As General Manager, Mr Meiry had total
responsibility tor all activities occurring within the plant arca of Boardman Mr Hagemann’s

responsibility was to monitor Boardman's finances, not to supervise activities on the plant floor

19 Mr Merry is 1esponsible for transporting Boardman's fimshed goods to Boardman’s
customers M1 Merny arranges with lighlv specialized motor carriers, 1o transport large (12
diameter by 200" long) heavy (up to 100 tons) fabricated pressure vessels to distant (as far away
as | os Angeles and Philadelphia) locations  Mr Meiry indicated that 1t typically costs as much as
$150,000 to transpoit via motor cainier, one pressure vessel to Houston  Boardman fabricates
and shups 10F very large pressure vessels a vear, plus numerous smallet pressure vessels  Because
of the abysmal rail service that BNSF offered in the past, Boardman stopped using rail service
As Mt Merry cleail stated in hus Venlied Statement™ if reliable 1ail service were avaulable,

Boardman would utilize 1
BNSF’S FALSE AND MISLEADING STATEMENTS

20 Kessler's way bill was fraudulent: BNSF did not state in what way 1t lelt that Kessler’s
waybill was fiaudulent BNSF prepared the waybull, not Kessler Kessler fully and truthfully
disclosed all pertinent information  Origin, destination, shipper. consignee. tvpe of commodity
and total weight Kessler prepaid the freight charges  Since all information provided to BNSF
wis truthful, there is no basis for BNSTF's statement that Kessler's wayill was fraudulent

21 Boardman 1s 1efusing to accept the shipment: Rulcar 11X 93307 was consigned to
Kessler, not Boardman The only party with the legal nght to accept. o1 1eject, tadear 111X
3507, was Kessler At no time has Boardman ever refused to accept ralear LN 93507 The
only statement oflered by BNSF, 1s Mr [lagemann’s statement to Ms Odom  “Boardman has no
need lor a locomotine ™ Boardman having no need for a locomotive 1s not the equivalent of
“Boardman refuscs to accept delivery of railcar HTTX 93507 * Kessler has requested that BNSF
deliver rallcar HT 1 X 93507 to Boaidman’s Spui. so that Kessler can offload his locomouve liom

Sce Kessler's Exlubnt | ag “ended to Comments of Edwin Kessler filed August 4 2008 in Pention of BNSF
for Declaratory Order S1B Finance Dochet No 35164 incorporated by relerence heren



the railcar, than tiansport the locomotive to Kessler's adjacent property  Kessler has ofieied
1o accept delivery adjacent to his property., which 1s adjacent to the Chickasha Line at MP 341 95

22 The signatures on the affirmations were forged by Riffin: The signatures that appear
on all of Kessler’s pleadings are Kessler's authonized signatures

23 The shapment cannot be delivered as consigned: BNSF has declared that delivening
raillcar HTTN 93307 to Boardman’s Spur would be unlawlul. but cites no statute to substantiale
that declaration BNSF states that it will not deliver a 1ailcar onto a private siding unless there is
a current sidetiack agreement  BNSF then states that the existence {(or non-existence) of a
sidetrack agieement cannot be ascertaned by B\SI™ prior 1o accepting a railear for delivery, and
frther states that it 1s the burden of the shipper to venly that a current sidetrach agreement exists,
but fails 1o mdicate how a shipper 1s to venfv that a cunient sidetrack agreement cxists  (BNSF
tails 1o explain how a shipper 1s to ascertam this information, particularly i hght o BNSF s
statement that BNSF nselt’ cannot ascertain whether a curtent sidetrach agieement exists ) Mr
Meiry mtormed Kessler that Boardman had been paymy a sidetrack agreement fee 1o BNSF
Kessler had no way to venfy whether Boardman’s sidetrack agreement was cuttent or not  1f
Boardman’s sidettack agreement 1s not current, BNSI has made no otfer to 1einstate the sidetrack
agieement  Noi has BNSF oftfered to enter into a sidetiach agreement with Kessler even though
Kessler owns property adjacent to BNSI™s Chickasha Line. and has made it known to BNSF that
Kessler desires rail service at his property  Sidetrack agreements are prepared by the 1ail caruier.
then presented to the shipper, not vice versa

24 Kessler's locomotis ¢ 1s not unique: As discussed in 18 and 9, Kessler s locomotne 1s
quitc umique Tt 15 geared down so that its top operating speed 1s 20 mph 1t has two Cummms
diesel engines 1t 1t 1s 1in great eperating condiion  To Kessler's knowledge, no one in the
entire Limted States o Canada has a simular focomouve avarlable for sale or lease  Since a
similar replacement locomotn e 1s not avalable. Kessler s locomotive would meet the standard for
‘umqueness * lt1sone ol'a hind It cannot be 1eadily 1eplaced for anv amount of money  GE
stopped making this locomotrve 40 years ago

25 Kessler’s harm is self-inflicted: Kessler jusuliably relied upon, to Kessler’s detriment,



BNSI™'s 1epresentations that BNSF was willing and able to deliver rallcar HTTX 93507 [rom
Wilson, Arkansas to Boatdman™s Spur in Oklahoma City  Based on BNSF's representations,
Kessler justifiably agreed 1o lease the locomaotive. pay the considerable expense of having the
locomotive placed on and secured to 1ailcar HTTX 93507, and prepaid the considerable
transportation cxpense ol $4,403 00 to BNSF  Two days atter railcar 1ITTX 93507 was
delivered to Oklahoma City, Biad Hays told Kessler that radcar HITTX 93507 would be delivered
to Boardman's Spur on the followmng day It was not until the day of delivery that B\SI
informed Kessler that BNSF would not dehver raitcar M 1'TX 93507 10 Boardiman’s Spur - The
pottion of the Chickasha Line that serves Boardman’s Spur was not. nor 15 1t piesently,
embargoed How BNSF can state wiath a straight tace that Kessler 1s to blame for BNSIs faillure
to dehiver ratlcar HTTX 93507 to Boardman's Spur, eludes Kessier

26 Kessler does not have title to the locomotive: As stated previously. Kessler has a
leaschold iterest in the locomotn e, and has the exclusive nght to possess and use the
locomotive  The locomotive 1s ‘Kessler’s locomotive,” 1o the same degiee that the Boeing 757"
that Southwest Airlines leases from General Electric, belong to Southwest Anlines, and to the
same degree that the locomotives that BNSF leases, belong to BNSF

27 The 1-40 highway trayersing Oklahoma City *poses an immnent and serious safety
hazard for the travehng public:® In a pleading filed by Ontrac on February 9, 2009 in BNNF
Reahveay Compamn — Petiion for Declaratory Order, STB Finanee Dochet No - 35164, Ontrac
appended as its Fxhibit 1, which 1s incorpmated bv reference heren asf fullv 1eproduced herein,
a copy of a news article that appcaied i the October 10, 2008 ediuon ol the /kah Commercial
Aeuwy I this news arucle, Oklahoma Transportation Director Gany Rudley was asked if the [-10
would last unti] 2012 Mr Rudley was quoted as saying I we felt there was anytlhing wrony
that would cause us concern, we would close it. and we wouldn't think twice abour t ™ A\l
Ridlev, as Oklahoma’s Iansportation Duector, 15 1n a position to know 1f the [-40 highway
traversing Oklahoma City *poses an imminent and serious safety hazard for the traveling public
M1 Rudley has unequivocally stated, there 1s nothing wrong with the 1-40 highway * that would
cause us concein It there 1s nothimg wrong “that would cause us concern,” then the 1-40

highway obviously does not “pose an immnent and serious safety hazard tor the trayeling pubhic

28 Runlear H1I'\ 93507 cannot be dehivered to a location adjacent to Kessler's property
at MP 341.95:  BNSI has repiesented that 1ail canniers ate somehow prohiluted from delivering
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rail cars adjacent to a shipper’s property I hstorically, rail carners provided rail service to all
adjacent landowners desiring rail service  Small platforms were built adjacent to a rail carner’s
lme Local tarmers would place their milk or other goods vn the plattorm  The local train would
stop at all platforms that had goods situng on them, then load the goods into an available railcar
Empty milk cans would be deposited on the plattorms, to be retrieved and refilled by the local
farmer Ramps were built, to facihtate loading livestock onto cattle cars  Spotting railcar 1 TX
93507 on the Chickasha Line in the vicinity of MP 541 95, would not create any type of hazard
for BNSF, since the Line no longer 1s used for overhead traffic Were BNST to place railcar
HTTX 93507 adjacent to Kessler’s property, Kessler would hire two cranes. posiion them near
the railcar, hfi the locomotive from the railcar, then swing the locomotive onto Kessler’s adjacent
property  The whole operation would take less than an hour (It only took 20 munutes to load
the locomoun e onto the railcar)

29 Blue carded locomotive: Mr Funderburh 1s a certified FRA locomotive inspecior He
represented to Mr Rutlin that the locomotive was “blue-carded ™ \Mr Ruttin, in rehance upon Mr
Funderburk’s represcntation, represented to Kessler that the locomotive was “blue-carded ™ Mr
Ritlin inspected the wheels on the locomotive on July 17, 2008 The wheels appeared 10 be “in
gage ” Mr Robert Fuller 1s not a certificd FRA locomotive inspector, white Mr T'underburk 1s
Mr T'underburk’s representation that the locomotive has been ‘blue-caided’ by Mr Funderburk,
would be lar more credible than Mr Fuller’s unsubstantiated statcment that the wheels were 100
‘out-of-gauge’ 10 blue-card the locomotive

nMr, Riffin

30 Kessler has known Mr Ruflin lor several vears  Some vears ago, 1t was suggested (o
Kessler that 1f he wanted to leain how to preserve a rail corridor that might be abandoned, he
should read some ol M1 Ruffin’s filings, particularly those associated with the Cockeysville
industrial Track in Cockeysville, Maryland, See Norfolk S Ry Co  Abandonment [xemption
In Balhmore Co , MD, STB Docket No AB-290 (Sub-No  237X).  Nen folk Southern Ranbvay
Company  Ahandomment Leemptienr - Notfolk and Vigina Beadh, 1A, STB Docket No AB-
290 (Sub-No  293). and Kamsas City Southern Raibwvay Company — Abandonment Lxemption —
e m Warnren Comny, MS, STB Dacket No AB-103 (Sub-No 21X) Kessler read Mr
Rutfin’s pleadings. then began to emulate what Mr Riffin did  When Kessler needed / needs legal
advice, he has three attoimeys he can consult  Micheal Salem. an Qklahoma attomey, Fiuz Kahn.
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a rathoad atiorney. who has filed a number of pleadings tor Kessler and for others opposing
BNSF's proposed abandonment of the Chickasha Line, and Tom McI arland, another railroad
attorney who 1s the attorney of record for John Kessler. Edwin Kessler’s brother, and who has
also filed a pleading opposing BNSF’s proposed abandonment of the Chickasha Line In
conversauons with Mr Ruttin, he has stated on numerous occasions that he can not provide legal
advice to Kessler not represent him

CONCLUSIONS

31 In previous filings, BNSF has made several falsc and nusleading statements to the STB
Misrepresentations continue in BNSF's reply

32 BNSF has a common carner obligation to provide rail service on the Chickasha [.ine
Kessler made a reasonable demand for service, which BNSF agreed to provide, and for which
BNSF was compensated

33 The Line serving Boardman's Spur and Kessler's property, has not been embargoed

34 BNSF has represented to the S 1B that BNSF has removed some ol the track matenal
leading to Boardman’s Spur. and has represented to the STB that BNSF would replace that track
maternial if BNSF s did not receive abandonment authority pursuant to BNSF's Abandonment
Exemption BNSF did not receive abandonment authonty  BNSF now refuses to 1eplace the
track material 1t represented to the STB that 1t would replace

35 BNSF did not contact the consignee, Edwin Kessler, as required by 49 CFR 1035 1.
Appendix B, Sec  2(b)

36 Kessler. the consignee, has never refused delivery of tailecar HTTN 93507, and
demands that BNSF actually deliver ranlear H'T'TX 93507 to either Boardman’s Spur, or to
a location adjacent to Kessler's property near MP 541.95.

37 BNSI”s representation that it would be ‘unlawlul” for BNSF to dehver rallcar HTTX
93507 to either Boindman’s Spur or to a location adjacent to Kessler's property at MP 3.1 95,18



unsupported by any reference to any slatute or rule, and 1s false

38 WHEREI'ORL. Kkessler would retteniate s 1equest for inpunctive relief, to wit  Cnjoin
BNSF (1) from ictusing 1o deliver rallcan HTTX 93507 to erther the Boardman Spur at MP
541 75, or to a pomnt on the Chickasha | ine adjacent (o property Kessler owns, neat MP 541 95,
(2) to enjoin BNSF trom chargig Kessler demuirage, storage or any other charges associated
with BNSFs farluie to deliver railear [T TX 93507 1o Kessler on or betore August 19, 2008, (3)
to enjoin BNSF tiom auctioning the locomotive that is on rallear HTTX 93307, and (4) to enjoin
BNSF from retusing 1o pay 1o Kessler $50 00 per day tor cach day since August 20, 2008, BN\SF
has deprived Kessler trom the use of said locomotne

39 And for such other and [ ther 1ehel as would be appropnate

40 |, Edwin Kessler, declai¢c under penalty of perjury that the foregomg is true and cortect to
the best ot my hnowledge and belhief Further, | cettity that 1 am qualitied and authonized 1o lile

the above pleading

Executed on March 11 2009 Respectfully submtted,
Ldwin Kessler
CERTIFICA'TIE OF SERVICE
1 hereby certify that on this L™ day of Maich, 2009 a copy of the foregomy Response of

Edwin Kessler was mailed via tiist class posiage, postage prepaid. 10 Karl Marell, Ball Jamk Ste
225, 1455 F St NW, Washington, D C 20005, counse! for BNSI Railway Company

P anter

Edwin kessler



