CHARLES H MONTANGE

ATTORNEY AT LAW
426 NW 162ND STREET

;,? C/é 75/ sem;;;;g;gam

FAX 12061 546-3739

12 March 2009
by express

Hon. Anne Quainlan

Secretary

Surface Transportation 3Board

395 E Street SW ENTERED
Washington, D.C. 20024 Office of Proceedings:
Secilon of Envirormental Analysis MAR 1 o 2008
Surface Transportation Board Part of

395 E Street SW Public Record

Washington, LC.C. 2024

Re: Ccnsolidated Rail Corpnration - Abkarndorment
Exempzion - 1n Fudsor Ceunty, NJ,
A3 167 (Sup-nc 1183X; ard related proceedings

Macams/Sirs:

Erclosed for filing on betalf of City of Jersey City
(“"C_ty”), Pennsy_vanrie Railrcad Harsimus Stem Zmpankment
Preservation Coal-tion (“Coel:tion”), and Rai1ls Lo Trails
Conservancy (“RTC”) in the above referenced proceecing, please
find the original and ten copies (for the Secretary) and one copy
{for SEA) of a Restatement and Reservalion of Raghts.

In a policy statement published some eleven months ago, STB
said as follows:

“In some cases rallroads have taken actions affecting rail
property without first seeking abandonment authority. When
this occurs on 1nactive lines, we gencrally do not discover
these act:ons until after the fact when the carrier seeks
abandonment auvthority. Such actions arc unlawful. Not only
18 the rail line unlawfully severed irom the national
transportation system wher this occurs, but the 3oard’s
ability to carry out 1ts obligaticns under NEPA ana NEPA may
then be adversely affected. The Eoard will ccntinue <o
carry out 1ts opligatzons under tncse statutes and w2ll take



whatever steps necessary to enforce compliance with them.,”

Corsummation of Line Abandonments that Are Subject Historaic
Preservation an =her FEnvircnmental Ccnditaions, STB Ex Parze No.
673, served Apr:1l 23, 2008, slip or. at p. 4.

T“he 1ssue 1s not just the agercy’s obligat-ons, but
providing the public with Lhe protection Lnal 1s intended under
the statutes this Board 1s obligated to enforce.

R@S’ 1 bmitted,
Charles H. Monta

for City of Jersey C.ty,
Fernsy.van:a Railrcad Harsimus Stem
Embankment Prescrvation Coalition, and
Rails to Trails Conservancy

Of counsel:

Andrea Fester

General Counsel

Rails to Trails Conservancy
2122 Ward Court, NW, 5° Floor
wWaskaingteon, C.C. 2CC37

Ercls.

cc. Counsel per certificate (w/encls)



BEFOREZ TEE SURSATz TRANSPORTATICN ECARD

CONSCLIDATED RAIL CORZ2CRATICN )
— AEBANDCKMENT EXEMPTION - ) AB 167 {(5ab-no. 11E€9%)
N AUDSON TOUNTY, NJ )

Restatement cf Previcusly Requested Rel:ief
and
Reservaticn of Rights

This restatement and reserva=icn 1s on oehall of City of
-ersey City {“City”), the Pennsylvania Ra-.road Farsimus Stem
Erparkment PFreservation Ccalit:zon (“Cozl-ti1or”}, and Rails to
Trails Zonservancy {“R7Z”).

Conscliaated Rail Corpcraticn {(“Zenrail”) craigina-'y f1ilea a
*rotice cf exemption” under 49 O.F.R. 1.52.50 cn January &, 2009,
along w_th a request for wa-ver ©f cer.zin vre-Zilirg
regJdirerents. 1n vzew of the cortrcversial rature oI -he
propecsed abarndonment, ircluding application of section 1C6 of the
Natioral Historic Preservation Ack, 6 U.S.C. 47Cf, to tne line
‘n questicon {(knowr as the “Harsimus Branch”;, Zcnra:! proposad a
stay on the efiectiveness of any abancorment penazng a schedu ¢
1t propcsea for addressing histrorical prescervat-on -ssues.
Althcough City, Cecalit-or and BTC certainly agreed that the
abanconmert was ccntroverszal ard that procedures in additicr tc
these rormelly recuzred in 49 C.7.R., 1132.50 proceedings were
appropriate, T-ty, Coalit-on ard RTC objected generally to use of
class exempticn vroceedings at all, anc requcsted other relief,

See Opposition, and Summary Staterent Concerning Sect.cn 1192(<)



and Exhibits, filed January 15 and 21, 2009, respectively, by
City, Coalition and RTC in this docket.! This “other” relief
included, among other things, preparation of an environmental
impact staterent in the event any proceeding seeking abandonment
was filed, and consultation wita the Advisory Counc: on kistoric
Presexvat-cn (ACHP} due to conduc:t by Conra-. which results -r
foreclosure cf meaningful comment opporzunity under NHPA section
106, as well as anticipatory demolition under NHPA section
110(k), 16 U.s.C. 470h-2(k). Caity, Coalition and RTC also
requested a housekeeping stay pending STB resolution of the
issues. And of course, City, Coalition and RTC have rereatedly
~ndicated that tre Conra:l’s unlawful ard anauthor-zed deeds ou:
to entaities affiliated witn SLH Properties (Conrai.’s chosen

developer) should be 1invalicated by this agency.-

! City, Coalition and RTC had filed additional pleadings
critical of Conrail’s proposed use of the class exemption
process, and expressing numerous concerns about Conrail’s efforts
to reap the bencfits of its unlawful sale of the Harsimus Branch
without requirea prior authorizataon from this agency. E.g.,
pleadings filed April 7 and April 28, 2008. Numerous other
parties have been objecting to Conrail’s de factec abanconment
actions, and have been seeking re_ief from Conra-l’s efforts to
“get away with 1t” since this docke: opered apprcx-.rately a year

ago.

° Tnere 1s absolutely no question concerning the i1llegal::ty
of Conrail’s sale of eight blocks of the Harsimus Branch at issue
here to entities affiliated with SLH Properties. The Branch i1s a
line of railroad. City of Jersey City, et al. — Petation for a
Declaratory Order, F.D. 34818, Decision served August 9, 2007,
reconsideration denied Dec. 19, 2007. There 1s no question but
that SLH Properties 1s a non-carrier: 1t 1s seeking to demolish
the rail structures remaining on the Branch and put townhouses or

2



In a Decisior served January 26, 20C9, the agenrncy, per the
Darector of the Office of Proceedings, denzea Corrail’s reques:

for waiver, ard rejected Ccnrail’s notice of exemp:tiorn for

worse 1n tneir place. Indeed, Conrail ard SLH Properties
wrtnesses were testifying Zor demciition permits at a local
hearing 1n Jersey City for this end on Marca 9, 2009 3uz
“[klecause the track 1n question 1s & ‘line of ra:lroaa,’ the
prior approva. of the ICC [predecessor to STB. woula have been
required before [developer] coula have lawfully acquired :the
track in 1988. The ICC’s jurisa:ctiocn to approve the acquisition
oi a line of railroad was exclusive and plenary. ... Pit:isburgh &
Lake Eire Raillrcad Company v. FLEA, 491 US. 490, 498 (1989) (‘The
proposea sale of assets could not be carried out without
compl:ance with the terms of the [federal rail regulatory

statute] whaich reouires that norcarriers seeking to acgJire a
ra-i line first obtair a certaificate of purblic convenience and

necessity from the ICC.’)."” Columpiana County Port Authority v.
Boardman Townshap Park Distract, 154 F.Supp. 2d 1165, 1174 (N.D.
Ohi1o 200i) (emphas-.s added). 1In short, SLH Properties -s not
authorized to own the property. The sale to 1t was 1llegal.

It 1s surprising that Conrzil persists in such unlawful
airsregard of this Board’s authoraity. It 1s not some novice owner
of a small short line. It us cnargeable with knowledge of the
law. It knows that unlicensed de facto abanaonment 1s 1llegal.

As explained ir GS Roofing Products Co. STB, 143 F.3d 387, 391
(8'" Cir. 1998), railroads are subject to a number of duiies,

including a common carrier obligation. This 1s a reflection of
“the well-established principle that railroads ‘are held to a
higher standard of responsibility than most private enterprises.’
General Foods Corp. v. Baker, 451 F.Supp. 873, 875 (D.Md. 1978).
See _also Ethan Allen, Inc v. Maine Cent. R..R. Co., 431 F.Supp.
740, 742-43 (D.Vt. 1977) (noting that ‘the quasi-public nature of
railroads entails a higher degree of public responsibilaity than
1s required of most private corporations). Thus, a railroad may
not refuse to provide services merely because to do so would be
inconvenlient or unprofitable. .... In addition, a railroad may
nol unilaterally abandon a line at 1ts own election; 1t must
instead apply for and receive permission from the proper
administrative agency. See General Foods, 451 F.Supp. At 875-76.”
Emphasis added.



failure to comply with procedural requirements under 49 C.F.R.
1152.50. This mooted the relief requested by City, Coalition and
Conrail.

On Febraary 26, 2009, Conrail re-f-lied & notice of exempt-or
invoeking 49 C.F.R. 1152.50 fer the portion of the Harsimus Branch
from what appears to be CP Waldo to end of line ncar the Hudson
River waterfront in Jersey City.!

City, Coalition and RTC hereby restate all of their motaions
ard reservations 1in ccnnect:on w-th Conrzil’s “notice of
exempt:on.” Ior tne reasons City, Coalition ard RTC have
prev_ously stated, Conrail shculd not be allowed tc use the class
exemption process. Indeed, Conrail 1itself agreed that this
Board’s class erxemption regqulations were 1lnadequate to treat the
environmental and historic preservation 1ssues that are presented
in zhis case; the railroad itself proposed supplerentary
procedures -n connection with 1ts January 6 filirg. Zor tne

reasons City, Coalition and RTC previously stated, this case 1s

*  Since the rejection of the notice filed by Conrail
mooted the various motions and requests of City, et al., further
discuss:on of those rotions, 1f touching the merits, was merely
dicta.

! Corrail fcr some reascn refuses to use tne milepost
desig¢gnation syster employed 1n the orig-nal PRR, Penn Central ard
in-tial Conrail track cnarts for Lhe Harsimus Eranch. Corrsil
appears to be proposing abandonment of the Branch from
approximately MP 1 (roughly the Hudson River) to approximately MP
2.54 (CP Waldo) in the old track charts used by 1ts predecessors
(and by USRA). E.qg., Penn Central track chart 1-1-75, served May
23, 2006, in F.D. 34818, line code 1420, Harsimus Branch.
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not appropriate for the class exemption process and Conrail’s
notice should be dismissed on that basis.

Tre Earsimas 3rarch at 1ssue in tnis proceeding enccrpasses
the l'arsimus or S:xth Street Embankment, whicn i1s eligible for
listing on the National Register of Historic Places. The Branch
1tself was the freight mainline of the Pennsylvania Railroad and
Cxty, Coalition and RTC understand that the State Hastcr:c
Preservation Officer regards it as eligible for lzsting irn 1ts
own rignt. Moreover, the line 1s the boundary petween two
National Historic Districts. Abandonment in the circumstances
here will be an adverse impact not only on the Embankment and the
Brarchk, but the adjoining Historac Districts.

Conrail stuppornly sold the pulkx of tne 1:ne at 1ssue nere
to a developer (referred to herein and i1n other pleadings as “SLH
Properties”) in disregard of this agency’'s exit (abandonment)
jurisdiction. The only reason for such an action was pique by
the railrcad at the determination that the LCrpankrent was
eligible for the National Register. The railroad souch:t to cram
down destruction of the Fmbankment througn de facto abardonment
in order to evade application of section 106 of the National
Historic Preservation Act and other environmental statutes.
Corsonant therewi:zh, Zcnrail’s chosen develcper sought demol:ticon
permits for the Embanxment, precipitat:ing a declaratory

proceeding brought by City, Coalaition and RTC for a determination



that the Harsimus Branch was a line of railroad, and that the
sale to the developer (SLH Properties) without STB abandonment
approval was unlawful. This 3cara so aetermined xn F.D. 34818,
decision served August 9, 2007.

Yet Conrail and SLH Properties continue vigorously To pursue
demolition of the Embankment and destruction of the Branch. SLH
Properties (with active Conrail support) obtained state court
orders requiring the City’s Histcric Preservaticn Comrission to
hold nearings or the demolit:zon permits on March %, 2009. The
Court orders purport to require the HPC to ignore STB
jurisdiction notwithstanding this agency’s exclusive and
preemptive authority. 49 U.S.C. 10501 (b).

o compound matters, Conrail taxes tThe pos-t-on that this
Board lacks jurisdiction over tne prcperty -t unlawfully sola to
the developer. Altnough Conrail claims 1t will go through an
exercise of complying with section 106, the developer has not
submitted to this Board’s jurisdiction and has indicated an
intent to pursue demolit>or under local authority. If this Board
authorizes abanaorment effective rursaan: toc stancarc prac:tice
under 49 C.F.R, 1.52.530, then Conrail ard SLH Properties hope to
reap the benefits from Conrai.l’s earlier unlawful de facto
abandonment and sale to SLH Properties. This Board’s
jurisdiction will have beer rendered meaningless, except as a

means used by Conra:zl o frustrate the C:ty from ase of 1ts



eminent domain authority to preserve the Branch. The Board
should not so allow 1ts vprocesses to be abused. Laws which are
supprsaed tc protect tae publ:c interest in fcster_ng preservation
of nasteoric assets and ercouragerent of alternative public use of
otherwise-to-be abandoned railroad rights of way should not be
ververted into lipservice and contrivances used to prevent
oreservaticon and alternative publ:c uase.

As Cty, Coaliticn and RTC have repeatea’y indicated,
Corra1l ana SLH are 1in effect foreclosinrg any opportunity for
meaningful comment under section 106, and have engaged 1in
anticipatory demolition. No abandonment should be authorized,
ana cer.alnly no acandonmert auvtheorizat:or shoald become
effeciive, antil this Board nas ccrpliec with section 106 and
with scction 110(k) of the NHPA. In aadition, this situation
1s, as City, Coalition, and RTC previously have pointed out,
appropriate for reaguiring an envircnmental impact statement

£.S). The EIS process weculd pe an excellent venicle tc ensure
acequa=te analysis not only of adverse impac.s on tne namerous
historic resources affected by Conrail'’s proposed abandonment,
but also of impacts on other environmental concerns.

Finally, City, Coalitior and RIC are aware oI Board
crecedent that even puplic use corditlors are not avallable where
a railroad c.aims it nc longer owns any property in a lire. Thais

precedent 1s similar to that cited by Conrail for the proposition



that section 106 does not apply to the property since Conrail no
ronger owns 1t. Since Conrail :-Zlegally sc.a 1t without Boara
autncrization, this Board obviously should protect 1ts own
juraisdiction, and the public interest, by voiding all Conrail’s
deeds 1ssued prior to effective abandorment.

City seeks to pretect a corrider Zor rail use ard otner
compatible public purposes at least from Washington Street to CP
Waldo. It cannot do so 1f this Board fails to enforce 1iis
abandonment jurisdiction by allowing Conrail to deed out zll the
preoperty for ror-rzil and nor-puclic use without ever a nod at
this Board’s abandonment jurisdiction. That jurisdiction is
meaningless to the public 1f the Board does not enforce 1t. Its
purpese 1s not to facilitate i1llegal actions by Conrail but to
protect the public interest.

In any event, as City, Cocalition and RTC have repeatedly
indicated, the Conrail deeds to SLH Properties are void under
state law. Ccnrail and SLH are at:tempting to circumvert tnls
result by mazntaining a frivoloas appeal of this Board’s
determination that the Harsimus Branch 1s a line of railroad.

City, Coalition and RTC understand Zrom the Advisory Council
or. Eistoric Preservation that STB s:taff rave rcguestea ACE? staff
to wait until the end of March tc see what STB coes pbefore ACH?
evaluates whether intervention 1s appropriate in this case.

City, Coalition and RTC understand that this Board’'s



ervironmental office w2ll 1ssue an envircnmental assessment
roaghly five days after tnis Bcard 1ssues the ex parte notice of
exemption authorizing 49 C.F.R. 1152.20 abandonment, to which we
object. City, Coalaition, and RTC reserve the righi. to file
Zurtner rotiorns and tc seex otner appropriate relief after
analyzing what STB does by the end of the month. City,
Coalition, and RTC reiterate their position that Lhe class
exemption process provices l1nadequate time to cons:ioer tle 1ssues
germane to protection of tne public interest.
Conclusion

Reserving the right to ccmment further and tc make
ada-tioral motions and to seek otner zppropriate relief after
this agency issued its environmental assessment, City, Coalition
and RTC restate and readopt all of their previous objections Lo
Js=s of a class exemptzon 1n tais proceeding, &nd restate and
reacopt all of tneir previous motions against use of 49 C F.R.
1152.50. No abandonment authorization should be allowed to
become effective absent full compliance with sectiorns Z0€ and
~.0({x) of the NR?A, anc absent an EIS. Tne Conrail deeds to the
developer, SLH Properties, should be voided by this agency. They

are also void under state law



Respeckfully spbmitted,

Cnaarles H. Montange
426 NW 162d St.
Seattle, WA 98177
(206) 546-1936
fax: -3739

for City of lersey City,

Embarkment Preservat-_cn Coalit:aon,

and Rails o Tra:_s Conservancy

Of counsel for RTC:
Andrea Ferster

General Couansel

217! Ward Tt NW, 5 ~l1.
Washington, L.C. 23037

Certificate of Service
I hereby certify service of the foregoing on 12 March 2009

by deposit for express (next business day) delivery addresscd to
Robert Jenkins IZI, Mayer Browr.,, 1%09 K Strect, NW, Washirgton,

ann
C.C. 20GCs. @‘Q\Q
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