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Limon Pactfic Rathoad Company ("1 P*) successon monterest to the Missoun-
Kansas-Texas Rar road Company 1 "VKT" 1 at page 4 of 1t Reply senved :\l.uch 16
2009 improperly portrays what ianspned bach m 1986. 1 an cffort akin to placing the
cait before the hotse  Contany 1o UP's represertation the Interstate Comumerce
Comnussion ("ICC") did not 1equute the Missoun Deparinrent ot Natwmal Resources
CNIDAR™) to assumie tuld responsibiliny and hability 1o operating the MK 1S abandoned
tight-ot-way  Rather MDNR voluneeied to do so consistently with the provisions of 49
CIR N2

On September 17, 1986. [ollowmy the filing by MK ol its apphication 10
abandon 1ts 199 92-mule Ime of rmilioad between Milepost 26 92 at Machens. MO and

AMlepost 226 84 at Sedalia. MO MDNR 1equested the imposition of' a vail use/rail

hanhing condimon 1 the abandonment applicatuon were approved  MIDNR sought the

th



entire 199 92-mile nght-of-way and. pursuant tn 49 C 1 R 1152 20 MDANR «peerfically
stated. "PMDANR] 1s willing 10 assume full tesponsibility 11 the management ol, and i
the extent permitted by Missourt law and 1s agieed to between [MINR and MK 1] tor
any Tegal habiliny ansig out of the tanster o use ot and lo the payment of any and all
tanes that may be levied or assessed against the nght-of-wan "

By 1ts Decision. senved Maich 16 1987 the ICC approved MK I's abandonment
apphication  The 1CC noted that MIDNR sought to acguuie intertm use of the entire nghi-
of-way as a trad under the Tals Act. and that "MK T has stated 10s alicads presently
negotiing an agieement with [NDNR] tor mtenm il use ot the entie night-ol-way "
W hereupon onApid 27, TORT the 1CC ssued 1t CITU covening the entoe night-of-wan
e CITU stated "I an mtenim il use Al banking agreement 1= 1eached 1t must
1equie the trail user wo assume fon the term ot the agreement tull iesponsibility tor
management of any legal habihity ausimg out of the transter or use of (un'ess the user 15
immune fiom habihity 1 which case 1t need only indemntty the railroad aginst any
potenual babthiy) and the payment of any and ail taves that may be levied o assessed
agdinst the right-ot-way ™

MDNR and MK | 1¢ached their watls use ‘ranl banking agieement not two months
later on June 25 1987  The agicement dealt with the 1ight-of-way 1n a single document
though in two difterent ways  The agreenient ook the toim vl comveyance by gt laim
deed of MKT's enutre 192 92-mule nght-ol-way 10 MDN\R. with the exception of the
Boonville it bridge  But with 1espect to the Boopville [tk bridge. the tnails useAranl
harking ugreement said, "MK | agrees that smd bridge shall be kept axalable lor

transportation purposes 1n accordance with 104 dedision e parte No 274 (Sub-Ne 13)

}]



and that MDNR upon execution of wanvers of liabihty acceptable to Mk I may utilize
the hindge tor tanl purposes. provided howeser that MK reserves the night o mod iy
the hnidge structuie as may he equied o improve il nansportation so long as
[MINR's] night to utiize the premises tor interim tral use 18 not adversely afleeled
therchy

ke paragraph petmils of no doubt that the Bovanille bl bridge was intended 1o
be a presensed to become a pant of the Katy Tranl The decision i |\ Pare No 274

tSub-No 13y 1elened 10 in the paragraph of the agreement dealing witn the brdge was

the 1ICC's Deasion in Raill Abandonments--Use of Rights-of-Way as Tras 210 C 2d

391 There the ICC announced that "uail use can occwr whether the mvolved ilroad
tansfers or ictans 11s interest in the nght-ol-way * 21CC 2dac 3949 U nder that iale
the lact that ownership of the Boonville izt biege was retaned by MK T was immateral
to whether the bndge or any other part of the nght-of-way was held lor ual use
lgnoning that rule. UP contends at page 8 ol :ts Repiy that "MDNR did not meet
the statutory 1equirements that the tral user assume full 1esponsibiliny and habilny
Ol vourse. MDNR met the statutory 1equuement in its subnussion Lo the [CC of
Sepiember 17 1986 Indeed the CITU would not. indeed could not have been tssued by
the ICC ' the MDNR had not done so
When a segment ol the nght-ofenay ol the abandonmg ralroad ne longer was o
be unihized fin the tanls use rail banhing 49 CF R 1152 29 (¢} contemplated that a copy
ol the CITU was to be sent 1o the 1CC with a1equest that it be vacated on a specified

date The CHIL of Apnil 27 1987 never was sutrendeted. and  pursuat: 1o section 204

ol the ICC Tetmmanon Act of 1995 1t remains in effect to this day



MK | in fact did not abandon the Boonville lilt bridge | hat was demonsuated
pettment to the Mouon lon | ntorcement tecent’y Hed 11 this matter by van ous entities by
the manner in which the thoad and the ICC dealt with histone presersation ssues

Ihe [1CCs Decision served Mardh 16 1987 discussed the determmation of ats
Section of Lnergy and Emvnonment that two briidges presumably one of them being the
Boon ille hift budge were eligib e for histing tn the Nanonal Register of Histotie Places
Accordimgls the Decision held that. il an abandonment were to be eftected MK was to
comply with the procedures i section 106 of e Nauonal Historie Presenvation Act

LUP does not of cotnse asserl that section-106 compliance was completed in
1987 Rather. at page Y of it~ Reply. [P contends that compliance with the section-106
provisions was not tequired i advance of consummation of the abandenment ating a
precedent dated ten sears Latet  the Boaard's Decision m S TB s Parte o 537

Abandonment und Disconunuance of Rail Lines and Ral Transportation Under 49 L S €

10903 served June 27 1997 atpage § Buta | the Bomd said there was that the
requiremient 1t was adopung that the Boatd 1eceiye written notilivation of the
consummation ol an abaadonment would not be given ietioactive application [t said
nothing 1o suggest that eny itonmental and histone conditions did not need 1o be met
betore an authonized abandonment could be consummated It saud nothimy that changed
the reguirements that existed when the MKT and MDNR 1eached then agicement 1n
1987

As an alternative to the argument that the [CC's seetion-106 comphiance
requitement was eliminated by the Board UP imphently suggests that the Board deem the

abandonment o have been completed bevause another ageney  the U mited States Coast



Guand s now -- 22 vears alter the 1CC acted -- undertahing a section-106 review ot the
Booneville it budge  Reply w10 How thatieview waich 1w sull mcomplete could
1ctivactively yahidate the abandonment 1n Light ol the ICC 1equirement s entuely
uneaplamed  But the icference highlights T P's determiraauon to prevent the Board from
acting as the suceessor to the 1CC can and ought toact That histony demonstrates tha
the Board should be the lead ageney 1t appears, howeser that the Board 1s not aking an
deunne ele, and indeed may not even be a consultant 1 P would have the Boad entnen
junoie the process. cluming again that the bidge was Jong-since abandoned and thus
that the Buard has no 10le

Ol course  UP can't make up 11s mind when the Boonville hit budge was
dbandoned At pages 8 and 9 ot s Reply T P alleges that the bridge wus abandoned in
1987 Inats lenten to the Bomid dated May 25 2005 however UP contends that the
hridgze was beng abandoned as of that date  In Lact. 11e Booneville Bt bridge never hay
heen abandoned

Nor has itiemamed o pat ol anactive hine ot tahoad I as letter o MIDANR
dated October 24 2004, UP said the Boonevitle It bnidge hadn’t been used tor 17 veais
And when MK 1 cancelied s wandT rates appacable i the 192 92-mile Iine on which n
was discontmuing service pursuant to the 1CCS deetston ot Mareh 16, 1987 MK | did
not exelude the Boonewille it bndye

The MK'T's 1986 apphcation to abandon in 1986 crated thiee possible results
continued rarl use abandonment or ail use  Not having been abandoned and not

tematning o part of an active line of ratltoad 1t 1s evident that the Buoneuille hit budge



was intended to be a patt ol the 92 92-ple 1ail banked hne and 1o be available tor s
use
At pages 4 and 5 ot 1ts Repiy. U P seeks to make much of the State couwt hugation

State of Missounn, ey rel Tetenminah W Clav) Navon Attermes_Generad s _Dovle ¢ helders

Diector. Missourt Depariment ol Natutal Resouices, the Missoun Department of Natural

—— e — g 1L} LR L)

Resourcey, and Pnon Pacifie Radroad Co attaching the severan decisio 1~ as T xhibi 2

The Liuganon. howeser merely estabhshed that MDNR did not have a property interest
m the Booneville hilt bndge  The Missoun Court ol Appea s Western Division
however. recognized that MDNR “can obtair nights o use the biidge Lor nail purposes o
wanen ol hability we accepted by MKT ©

Accordingly the Boonev lle hilt bnidge iemams available tor MDNR'S tranl use.
and UP's purported consummanon ol its abandenment 1s nu, and voud
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