e TROUTMAN
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March 23, 2009
VIA HAND DELIVERY 2
The llonorable Annc K Quinlan a
Acting Sccrctary Cfioes. Prc?e%gd
Surfacc Transportation Board Inga
395 E Stroct, SW AR 2 3 2009
Washington, DC 20423 Pa

Publnc?lgfoora

Re: STB Finance Docket No. 35219, Union Pacific Railroad Company —
Petition for Declaratory Order

Dear Ms Quinlan

Enclosed for filing 1n the above-captioned case please find the onginal and ten (10)
copics of a redacted, Public Version of the Comments 1n Opposition and Request for Order
Compelling UP to Provide Common Carrier Rates submitted on behalf of US Magnesium, LLC
(“*USM") An additional copy 1s included for datc-stamping and return via our messenger The
redacted matenial 1s contained 1n brackets [ ] in the “Highly Contidential™ version of the
Comments and Request, the original and ten (10) copies of which arc being filed under scal
pursuant to the Protective Order 1n effect for this proceeding  An additional copy of the Highly
Confidential version 1s also cnclosed for date-stamping and return via our messenger USM has
also enclosed three (3) compact disks which contain the Public Version, and three (3) compact
disks which contain the Highly Confidential Version

Plecasc notc that the venfication page of the Venfied Statement of Dr Howard Kaplan 1s a
facsimile version of the onginal page The onginal version of the venfication page will be filed
in this docket when received by the undersigned

Finally, USM assumcs that, under the circumstances of this Declaratory Order
Proceeding, the filing fec associated with separate formal filings to compel the establhishment of
common carricr rates under 49 CFR §1002 2(56)(v) 1s not required Nevertheless, out of an
abundance of caution USM has enclosed with this filing a check to cover the requisite fee, and
respectfully requests that this check be returned to the undersigned should USM’s assumption
turn out to be correct

ATLANTA HONG KONG LONDON NEW YORK NEWARK NORFOLK RALEIGH
RICHMOND SHANGHAI TYSONS CORNER VIRGINIA BEACH WASHINGTON DC
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Hon Anne K Quinlan
March 23, 2009
Pape 2

Plcasc feel free to contact me with any questions

Sincerely, ,

Thomas W Wilcox
Counsel for US Magnesium, LLC

Enclosurc

cc Dr Howard Kaplan
Counsel for Union Pacific Railroad Company



BEFORE THE
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PETITION OF UNION PACIFIC RAILROAD COMPANY
FOR A DECLARATORY ORDER
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23 M COMMENTS IN OPPOSITION
Whe AND
wggm REQUEST FOR ORDER COMPELLING UP
TO PROVIDE COMMON CARRIER RATES

Pursuant to 49 CFR. §1104 13, and the decision served 1n this proceeding by the
Board’s Acting Director of the Office of Proceedings on March 10, 2009, US Magnesium LLC
(*“USM™") hereby submits these Comments 1n opposition to the Petition of Union Pacific Railroad
Company for a Declaratory Order (“Petition™} filed in this procceding on February 18, 2009
USM 15 also requests that the Board 1ssue an order compelling UP to establish rates and service
terms to the four destinations at 1ssuc 1n the Petition  As cxplained 1in more detail below, USM
1s the shipper whose lawful request to Union Pacific (**'UP*) for common carner rates and service
terms for the transportation of chlornne to the four destinations covercd by the Petition was
dechined by UP 1n violation of 49 U S C §11101(b) and the Board’s regulations at 49 C F R Part
1300 USM was 1n the process of prepanng its reply 1in opposition to the Pe;mon for filing on
March 10, 2009 when the Office of Proccedings sua sponte scrved the aforementioned decision

on behalf of the Board 1nstituting a declaratory order proceeding under the authonty of 49U S C
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§721 and 5 USC §554(e) Finance Docket No 35219, Union Pacific Railroad Company -
Petition for Declaratory Order (dccision served March 10, 2009)(“*March 10 Decision™) The
March 10 Decision announced that the Board 1s seeking public comment on the Petition on or
before March 31, 2009 For the reasons set forth below, the Board should deny the Petition and
1ssuc an order directing UP to immediately provide USM with the rates and service terms 1t has
requested for the four movements covered by the Petiton These Comments and Request are
supported by the Venfied Statement of Dr Howard Kaplan, an employcc of USM and 1ts
predecessors 1n interest since 1981, and who 1s currently employed by USM as a contractor with
the utle of Vice President, Chemicals and By-Products (“Kaplan VS ™) In s statement, Dr
Kaplan provides relevant factual background about USM and 1ts need for the transportation of
chlorine by UP to the four destinations at 1ssue

l.
IDENTITY OF US MAGNESIUM, LLC

USM 15 a corporation based 1n Salt Lake City, Utah that specializes 1n the manufacture
and supply of magnesium ingot products, magnesium recychng scrvices, chemical by-products,
and cnergy Kaplan VS at 2-3  USM 1s the only producer of primary magnesium 1n the
Umnited Statcs and North Amenca, operating a manufacturing facility in Rowley, Utah located on
the Great Salt Lake where magnesium has been produced by USM and 1ts predecessors since
1972 Id at3 Magnesium has a wide vancty of applications, 1t 1s used in aluminum alloying to
make alumimum sheet for truck bodies, arcraft skins, and beverage cans Many aluminum
casting alloys such as car wheels also contain magnesium as an important alloying ingredient Id
Magnesium 1s also necessary for producing titanium, zirconium, beryllium, and uranium  Use of
magnesium castings 1n the automobile industry rcduces the weight of automobules and, thereby,

reduces fuel consumption Magnesium also has military apphcations Id
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To manufacture magnesium, USM uses magnesium chlonde from the Great Salt Lake,
which 1s rich 1n mincrals  USM concentrates the magnesium chlonde through evaporative ponds,
and then, after numerous punfication steps, electrolyzes 1t to separate the magnesium and
chlorine (the Rowlcy facility also produces calcium chloride, 1ron chlondes, and hydrochlonc
acid). /d The production ratio of magnesium and chlorinc at the Rowley facility 1s
approximately one to one. Prior to 2001 a sigmficant portion of the chlerinc produced by USM’s
magnesium manufacturing proccsses was vented into the atmosphere pursuant to permits 1ssued
under the federal Clean Air Act Id at 4 However by 2006, thc chlorine emissions from the
facility were reduced to ncarly zero due to more stringent pcrmitting requirements' and a
relatively recent mnovation developed by USM and its predecessors that allows the chlonne co-
produced with the magnesium to be captured and liquefied for salc /d USM'’s environmentally
sensitive processes for manufacturing magnesium have garnercd awards from the Statc of Utah
and thc U S Environmental Protection Agency Jd at 5.

IL
USM?’s NEED FOR TIIE RAIL TRANSPORTATION OF
CIILORINE PRODUCED BY ITS ROWLEY FACILITY

Chlonne production by the Rowley facility 1s therefore a necessary co-product of the
plant’s main function as a magnesium producer Due to the vaganes of the global market for
magnesium, the facility’s annual magnesium production, and therefore its chlorine volumes, can
vary widely over the course of the ycar and within a particular year /d at 3-8 If the chlonne

could not be transported off site and sold, then USM would be forced to cut overall production of

magnesium, incur the costs of scrubbing the chlorine, or pay monetary penalties Id at 4.

' USM has an operating permt that limits the amount of chlonne emitted to the air to 3,000 tons
per year annually, although, as explained in these Comments and Request, plant emissions have
been near zero since 2006 /d at 4
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However, the sale of chlorine for further beneficial use enables USM to compete 1n a global
market and survive as the only producer of magnesium 1n the United States. Without the sales of
the chlonne produced by its opcrations, it 1s possible that the Rowley facility would close Id at
6 USM sells this chlorine to end-uscrs for a vanety of purposes, including water punfication,
pharmaceutical manufactuning, and plastics manufacturing Chlonne 1s used at water treatment
plants across the country, thereby playing a cntical role 1n creation of safe drinking water for
millions of Amenicans Additionally, 1t 15 cstimated that chlonne and its denvatives compnse
45% of the United States” gross domestic product 2

The Rowley facility 1s located on a UP rail hine, and from 1972 to date the chlonne
produced by the Rowley facility has been transported to end-uscrs almost exclusively via rail
service by UP, since there are no other feasiblc or cost-effective means to transport the volumes
of chlorine the Rowley facility produces Jd. at 5 In the last ten years, approximately [ ]
carloads of USM’s chlorine ([ ] tons) have been transported by the UP — all in USM-
supplied tank cars — without any incidents or spills  US Magnesium has been awarded the Union
Pacific Pinnacle safety award scveral times — most recently 1n 2008 - for safe loading practices
and zero non accident releases Jd USM 1s extremely proud of 1ts safcty record and believes 1t
has a good working relationship with UP to ensure safe operations 1nto the future

111
USM?’s REQUEST FOR COMMON CARRIER RATES AND SERVICE TERMS

Prior to March, 2009, UP provided rail transportation pursuant to a rail transportation
contract Id at5 Dunng the negotiations to replace the rail transportation contract with a new

contract upon the expiration of its term, USM submuitted to UP a writien request for common

2 See “benefits of chlorine™ at the Chlorine Institute website, http*//www chlonneinstitute org
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carrier rates and scrvice terms pursuant to 49 CFR §13003 for the rail transportation of
chlorine from USM’s Rowlcy facility to 35 UP-served destinations > Kaplan VS, Exlibit A
{Letter from Howard Kaplan to Robert G Worrell, UP Scrior Assistant, UP-Chemicals dated
January 16, 2009) USM requested rates and terms to this number of destinations due to 1ts
magnesium production forecasts that were significantly higher for 2009 and 2010 than previous
years KaplanV S at 5-6

The Petition acknowledges USM’s request, and does not claim that it was defective or
otherwise not in compliance with the Board’s rules  On January 26, 2009 UP responded to
USM'’s request and supplied rates and service terms to all but seven of the destinations requested
by USM Kaplan V S, Exhibit B (Letter from Robert G. Worrell, to Howard Kaplan, dated
January 26, 2009) Four of thosc destinations Allemamia, LA; Dallas, TX, Houston, TX, and
Plaquemine, LA, are included 1n UP’s Petiion  The stated reasons for UP’s rcfusal to supply
rates and service terms to six* of these destinations are set out in UP’s letter

1 UP had provided rates to these destinations “for the last four years and
USM has never shipped on them;”

18]

UP concluded “there was no indication™ that USM *has the opportunty to
ship on them now,” and

? The Petition erroneously states that USM’s request covered 32 destinations Pctition at 2 (UP’s
Pectition 1s not numbered).

* UP’s January 26, 2009 letter also refused to provide rates and service terms to three other
destinations Dupo, HlI; Festus, MO, and Mcmphis, TN. As for Dupo and Festus, UP supphed
the same rationale for its refusal to quote rates to these two destinations as 1t did for the four
destinations covered by 1ts Petiion UP supplied no rationale for refusing to provide rates and
service terms to Mcmphis  On March 11, 2009, aficr the Board 1ssued 1ts March 10 Decision 1n
this proceeding, USM submutted a lctter to UP protesting its continued refusal to supply rates to
the seven destinations Kaplan V §., Exhibit C  On March 20, 2009, UP replied and formed
USM that 1t had on that day published the requested rates to Dupo, Festus and Memphis in Tanff
UP 4949, Item 1000 (The ratcs arc actually in Item 1000-A ) UP cited its pending Petition as
the reason for continuing to refusc to comply with USM’s request as to Houston, Dallas,
Allemania and Paquemine Kaplan V.S, Exhibit D

-5-
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3 It 1s “not a reasonable request of service™ to expect UP to transport “this
dcadly chermical over 1000 miles through several High Threat Urban
Areas when there 1s an abundant supply of chlorne located at sources
much closer to the destination ™
UP’s first assertion 18 incorrect  In 2007 UP transported [ ] of chloninc from
the Rowley facility to [ ]» an end uscr located 1in Allemania, and 1n 2008 USM
shipped [ ] on UP to Houston Kaplan V.S. at 5 The other reasons for UP’s demal

are addressed below

IV.
ARGUMENT

A, UP’s Refusal to Provide Rates in Response to USM’s Request Clearly
Violated 49 USC 11101(b)

Railroads shall provide rail transportation on “reasonable request,” 49 US C §11101(a),
and “shall also provide™ rates and scrvice terms upon the “request” of any person 49 USC
§11101(b) The obligation to provide rates and service terms on request 1s unqualificd The
Board recogmzes that the obligation to first provide tanff ratcs on request 1s “linked” to the
obligation to subsequently provide common carrer servicc bccause rates are a “necessary

predicate to any specific request for service™ Pejepscot Industrial Park, Inc, d/b/a Grimmel
Industnies — Petition for Declaratory Order, Docket 33989, slip op at 8 (secrved May 15, 2003)
Accordingly, a railroad’s attempt to refuse to provide rates in response to a request from a
shipper 1s heid to a very strict standard *“Without ratcs, and any attendant terms setting forth the
particulars of a service, a shipper cannot make a specific service request It 1s axiomatic that a

rail carrier may not indirectly avoid 1ts common carrier obligation to provide service by evading

its obligation to establish rates upon request™ Id, Scc also EJ DuPont de Nemours and

Company v CSX Transportation, Inc, Docket 42099, ship op at 5 (served Dec 20, 2007)

(“DuPont I'")(*CSXT has an obligation to make common carricr ratcs available to any person
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upon request under 49 U S C 11101(b)™ * In USM’s case, UP’s refusal to provide rail rates for
the transportation of chlorine hampers USM’s business planning because USM 1s unable to quote
chlonne prices to its customers 1f rail transportation ratcs arc unknown

The Board’s view that §11101(b) compels railroads to imely prowvide rates upon request
was articulated by Commussioner (then-Chairman) Nottingham n a recent proceeding
inveshigating the scope of the common carrier obligation *[ think 1t just bears reiterating that the
Board takes very serniously any refusal by a railroad to quotc a tanff under any circumstances
other than 1f 1t’s involving an exempt commodity ™ Common Carrier Obligation of Railroads, Ex
Parte 677, heanng transcript at page 527, statement of Chairman Nottingham (Apnl 24, 2008)
Chlonne (STCC 2812815) 1s not an exempt commodity Accordingly, UP’s request to have the
Board declare that UP may avoid 1ts common carricr obligation to USM by refusing its request to
establish rates to the four destinations at 1ssue 1s directly contrary to §11101{b} and established
Board precedent.

B. UP Has No Valid Excuse for Refusing to Supply the Rates Requested
by USM

In the first place, UP has not provided any of thc mnformation required, nor evoked the
necessary procedures required by 49 U S C §10502(a), to exempt this transportation from the

requirements of 49 US.C §11101(b), and thereby attempt to meet the only cxception to

* The Board’s rules under 49 C F R Part 1300 reflect the statute’s intent that that railroads must
provide rates upon request under §11101(b) When a person formally requests disclosure of an
cxisting tanff rate, the rate must be provided by the railroad “immediately,” which the Board
undcrstands to mcan within a few hours or by the next business day 49 CFR § 1300 2(b) When
the request 1s for a new tanff rate, the railroad must respond “promptly ™ 49 CFR § 13003 In
this scenano, “promptly” means as soon as reasonably possible, but no latcr than 10 business
days after the request Instcad of responding with a rate, the railroad may also request additional
information from the shipper regarding the transportation to which the rate would apply In such
a case, the tanff rate should be provided within 10 business days from the receipt of the
additional information 49 CFR § 13003



PUBLIC VERSION

responding to a vahd request from a shipper under §11101 as articulated by Chairman
Nottingham Scc also, DuPont I at 6 (where the Board rejected CSXT's attempt to have the
Board declare that the reasonableness of rail ratcs for transportation of hazardous matenals
should not be considered under the Simplified Standards for Rail Rate Cases® because CSX did
not formally scck exemption authonty under §10502(a)) The Board should reject UP’s attempt
to circumvent the prerequisite of §10502 to accomphish an effective exemption from §11101(b)
for selected traffic via its Petition

Other than 1ts crroneous claims about USM’s need for the service for which the requested
common carricr rates would apply, the only reason UP has stated for refusing to supply ratcs to
the four destinations at 1ssue 1s that UP has concluded there arc closer altemative sources of
chionine available to USM’s customers, so UP should not have to transport USM’s chlonne due
to alleged safety and/or secunty concerns reflected in new hazardous matenals transportation
regulations See Kaplan V'S, Exhibit B 7 UP cites no authority whatsocver that such reasons are
valid grounds for denying USM’s request, nor does UP attempt to distinguish the amplc
authonty that 1s contrary to 1ts position*  Moreover, the regulations, adopted by thc Department
of Homeland Secunty (“DHS™) and the Transportation Sccunty Admimstration (“TSA™) in
November, 2008 and codified at 49 CFR Parts 1520 and 1580, do not provide any grounds for

granting the Petition UP argues 1t should be able to rcfuse a request to supply rates for the

® STB Ex Parte No. 646 (Sub-No.1), Simplified Standards for Rl Rate Cases (served September
5, 2007)

? The arbitrariness of UP’s position 1s further illustrated by the fact that UP gave the same

reasons for first refusing to supply rates to Dupo and Festus but then supplied these rates on
March 20 without explanation 1n response to USM’s letter of March 11, 2009 See notc 4, supra

¥ Classification Ratings of Chemucals, Conrail, April 30, 1986, Docket 9265, 3 ICC2d 331 (1986),
Radioactive Materials, Missouri-Kansas-Texas Railroad Company, Docket 36307, 357 ICC 458
(1977), The Akron, Canton & Youngstown Railroad Company v Interstate Commerce
Comnussion, 611 F 2d 1162 (6Ih Cir 1979)
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transportation of chlonne by rail where service under those rates would entaill movements within
a High Threat Urban Areas (“HTUA™) undcr the regulations Petition at 1-3  See Appendix A to
49 CFR Part 1580. But these regulations were 1n no way promulgated to stop the present
transportation of chlorine and other hazardous matenals by rail through HTUAs Rather, no
doubt because DHS and TSA acknowlcdged that chlorine provides essential public health
benefits and has a widespread impact on the Nation's economy, the regulations anticipatc that
transportation of chlonne by rail will continue to occur, and they implement measures to ensure
this transportation occurs safcly and sufficient precautions are 1n place to ensure the sccunty of
the commodities. The new regulations place additional responsibilities on all the partics 1n the
logistics chain moving hazardous matenals from production to market, including both railroads
and shippers As a “ra1l hazardous materials shipper” under the regulations, USM will have
additional responsibilities and associated costs, which it has accepted as part of doing business 1n
today's world The Board should not perrut UP to bend new regulations into a justification for
abrogating UP’s statutory obligations under §11101(b). Nor should thc Board allow UP to
dictate the market for chlorine and thereby threaten USM's survival

Moreover, the DHS and TSA regulations 1n no way single out chlornine as some sort of
“ultra hazardous” commodity that warrants special treatment or restriction in HTUAS, and for the
Board to do so 1n response to thc Pctition would be directly contrary to very rccent Board
precedent As recently as June, 2008 this Board rejected a similar attempt by a Class I railroad to
create a special category of rail transportation for chlonne within the group of TIH commoditics
STB Docket NOR 42100, E I DuPont De Nemours and Co v CSX Transportation, Inc, (scrved
June 30, 2008) ¢“DuPont I} In that rate case brought under the Simphfied Standards, note 6

supra, the Board rejected CSXT's attempt to create a traffic companson group under the “Three
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Benchmark Analysis” of the Simphfied Standards compnsed solcly of chlonne movements
because CSXT alleged that chlonne “1s comparable to no other commodity™ Id at 9 In
rejecting this notion, the STB stated “CSXT has offered no evidence that chlonne must be
handled differently than any other TIH chemical moving 1n tank cars Indeed the Federal
Railway Admimstration and the Pipeline and Hazardous Matcnials Safety Admimistration do not
treat the transportation of chlonnc diffcrently from the transportation of any other TIH product ™
Id

Finally, the common camcr obligation exists in large part so that companies such as
USM with facilities 1n relatively remote locations with only rail as a vaable transportation mode
can move their products to market and therefore stay in business UP’s extremely generalized
factual assertions about the demand for chlorine by end uscrs 1n Houston, Dallas, Allemania, and
Plaquemine and the proximity of alternative supplies of chlorine 1n these areas are unsupported
and disputed See Reply of the Chlonnc Institute Inc to the Petition of the Umon Pacific
Railroad Company for a Declaratory Order, filed in this docket on March 12, 2009 at 34,
Kaplan VS at 6-7 UP also provides no support for its vague claim that “other governmental
agencies have pressced us to find ways to reduce TIH transportation nsks * Petition at 2
UP’s umlateral assessment of the market for chlorine and USM’s need for the rates 1t requested
also fails to recogmze that USM must have these destinations available to 1t i order to cnsure
the chlonne produced by its magnesium production has a buyer Kaplan VS at 6-8. In any

cvent, the grounds advanced by UP 1n its Petition would turn on 1ts head the railroad statutory

-10-
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common carricr obligation to serve and permit railroads to dictate whether companies survive or
penish 1n their particular markets °
C. The Board Should Dircct UP to Provide USM with Rates and Service
Terms for Transportation to the Four Destinations Covered by the
Petition
UP does not dispute that USM’s January 18, 2009 request met all the requirements of
§11101(b) and the Board’s regulations, and the Petition asserts the grounds for UP’s refusal to
supply the requested ratcs and service terms 1n comphance with §11101(b) and 49 CFR Part
1300 USM has disputed those grounds 1n thesc Comments and Request USM further notes
that the March 10 Decision 1 this proceeding permits UP to provide the Board with “rebuttal
and reply™ filings on or before Apnl 20, 2009 10 USM submuts that under these circumstances
the Board will have sufficient evidence before 1t to not only rulc on the Petition, but 1n the cvent
the Petition 1s demed also order UP to immediately provide USM with rates and servicc terms
from USM’'s Rowley facility to the four destinations at 1ssuc The 1ssuance of such an order 1s
entirely appropnate 1n this declaratory order proceeding since the mere demal of the Petition

without such an accompanying directive will requirc USM to file a separate complaint or petition

seeking such an order should UP delay supplying the requested rates and service terms, or

¥ Any request for scrvice under the rates provided by UP to the four destinations at 1ssue
pursuant 10 §11101(b) would casily meet the “reasonablc™ standard of §11101(a) USM clearly
has a busincss need for the transportation, and USM has a long history of transporting chlorme
on the UP system without any spills or incidents, recciving multiple safety awards from UP
Kaplan VS at 5 (“"USM has been awarded the Umion Pacific Pinnacle safety award the past
three ycars for safe loading practiccs and zero non accident rcleases ”) The tank cars used for
USM'’s transportation are supplied to UP by USM. Finally, UP has no basis for arguing that any
request for service to Allemania, Dallas, Houston or Plaquemine would be unprofitable to UP, or
would be unreasonable from an operational or equipment standpoint, and the Petition contains no
such allegations

1 Despite filing a confidential version of 1ts Petition UP chose to assert very few facts in support
of 1ts Petition and 1ts refusal to provide rates 1n response to USM’s request  UP should not be
allowed 1n any rebuttal filing to asscrt facts and argument that should have been included 1n its
Petition m anticipation of opposition from USM and other parties
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continue to refuse to supply the requested rates, which would result 1n further delay, as well as

unnccessary duplication of effort and increased cost to USM and UP

V.
Congclusion

For the reasons stated in these Comments and Request, UP’s Pctition should be demed
and the Board should 1ssue an order accompanying its demal of the Petition that requires UP to
immediatcly provide the rates and service terms requested by USM 1n its January 18, 2009
request for the transportation of chlorine from Rowley to the following four destinations

Plaquemine, LA, Allemamia, LA, Houston, TX, and Dallas TX.

Thomas W, Wilcox

David E Benz

Troutman Sanders LLP
401 9" St NW, Suite 1000
Washington, DC 20004
Telephone 202 274.2913
Facsimile 202 654 5608

Dated March 23, 2009

-12-
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35219

PETITION OF UNION PACIFIC RAILROAD COMPANY
FOR A DECLARATORY ORDER

VERIFIED STATEMENT OF DR. HOWARD KAPLAN

My name 138 Dr Howard Kaplan T have worked with the magnesium business 1n
Salt Lake City since 1981 [ was formerly the Vice President of Sales for Magcorp (a
predecessor of US Magnesium, LLC (“USM™)) where | was responsible for all sales of
Magnesium Metal and Chemical co-products {chlonne) and Chemical By-Products 1am
currently employed by USM as a contractor with the title of Vice President, Chemicals
and By-Products My current dutics for USM include responsibility for all aspects of
chemical sales and marketing, including responsibilitics for transportation negotiations
and railcar and regulatory compliance I received a Doctoratc in Metallurgy and
Matcnals Science from the University of Pennsylvanta in 1970

I am the samc Dr Howard Kaplan who testified before the Surface Transportation
Board on July 22, 2008 as part of thc Board's public heaning 1n Ex Parte No 677 (Sub-
No 1) Common Carrier Obligations of Railroads — Transportation of Hazardous
Materials, and | also submitted written testimony in the record of that procceding  This

venified statement 1s offered 1n support of USM's Comments 1n Opposition and Request
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for Order Compelling UP to Provide Common Carner Rates, filed in response to the
Petition for Declaratory Order filed by the Union Pacific Railroad Company (“UP”) 1n
this docket on February 18, 2009, in which the UP seeks a ruling from the STB that UP
need not provide rates and service terms to USM for the transportation of chlornne from
USM’s Rowley, Utah processing facility to four destinations that are very important to
USM’s business - Houston and Dallas, Texas, and Allemania and Plaquemine, Lousiana
UP’s Petition followed the retusal by UP to supply rates and service terms to these and
three other destinations' requested by USM on January 18, 2009 pursuant to 49 US C
§11101 and the Board’s regulations at 49 CFR Part 1300 These rates and service terms
were requested as negotiations between USM and UP were breaking down over contract
rates and terms to replace the current contract between the parties for this transportation
UP does not dispute the validity of USM’s request or 1ts comphance with Board rules and
procedures. UP has simply refused to supply the requested rates and service terms to
these four dcstinations for the rcasons sct forth 1n its Petition, and asked the Board to
affirm that refusal This statement sets out the factual basis why USM strongly opposes
UP’s Petition and why the Board must deny UP’s Petition and order UP to supply USM
with the rates and service terms to the four Texas and Lowisiana destinations referenced
n the Petition

A. US Magnesium, LL.C

USM 1s the only surviving magnesium producer 1n the United States and North

Amenca As explained in more detail below, this survival 1s due n large part to the

' UP also imitially refused to provide rates and service terms to Dupo, THinors, Festus,
Missoun, and Memplus, Tennessee
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ability of USM to find buyers of chlonne produced by its operations USM operates a
facility in Rowley, Utah located on the shores of The Great Salt Lake where magnesium
has been produced by USM and its predecessors sincc 1972 USM 1s involved m the
manufacture and supply of magnesium ingot products, magnesium recycling services,
chemical co-products and by-products, and cnergy Magnesium has a wide vanety of
applications, 1t 1s used mn aluminum alloying to make aluminum sheet used for bodies,
arcraft skin, beverage cans and in vanous aluminum castings Many aluminum casting
alloys such as car whecls also contain magncsium as an important alloying ingredient
Magnesium 1s also necessary for producing titanium, zirconium, beryllium, and uranium
Use of magnesium 1n the automobilc industry reduccs the weight of automobiles and,
thereby, reduces fuel consumption Magnesium also has military applications

B. USM’s Chlorine Production and Need for Rail Transportation by UP

Chlonnc 1s a neccssary co-product of USM's magnesium manufactunng
operations This 1s because the feedstock for USM’s operations 1s the vast amount of
magnesium chloride present in the Great Salt Lake USM uses solar energy to remove
water using an extensive system of evaporative ponds and punfication steps in order to
concentrate raw brine so that the lake’s magnesium chlonde can be electrolyzed to
produce magnesium and chlonine (the Rowley facility also produces calcium chlonde,
1ron chlondes, and hydrochlonc acid) The production ratio of magnesium and chlorine

at the Rowley facility 1s approximately one to one Accordingly, a cntical fact for the

Board to appreciate 1n this proceeding 1s that the volume of chlonne produced by USM in
a given year 18 directly related to the demand for magnesium 1n the United States and the

world, and thms demand can vary from year to year.
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Prior to 2001 a sigmficant portion of the chlonne produced by USM’s magnesium
manufacturing processes was vented into the atmosphere pursuant to permits issued
under the Federal Clean Air Act For example, 1n 1989 USM’s predecessor at Rowley
emitted 55,000 tons of chlornne into the atmosphere The capture of esscntially all the
chlorine during the magnesium manufacturing process 1s a relatively recent innovation
dcveloped by USM and its predecessors This innovation was driven in part by lower
limits on the chlorine the Rowley facility can emit under its air permits  Specifically,
even though the plant has nearly zero chlonne emissions, USM has an operating permit
that limits the amount of chlorine emitted to the air to 3,000 tons per year annually, and 1f
the chlorine cannot be collected for sale, we must cut overall production of magnesium
and chlonne, scrub the chlorine, or pay monctary penalties USM sclls the chlorine
collected through its manufacturing proccss to end-users for a vancty of purposcs,
including water punfication, pharmaccutical manufacturing, and plastics manufacturing
Chlonne 1s used at water treatment plants across the country, thereby playing a cnitical
role 1n creation of safe dnnking water for millions of Amencans Additionally, 1t 1s
cstimated that chlonne and its denivatives and products compnsc 45% of the United
States® gross domestic product

The new technology installed at the Rowley facility in 2001 led to sigmificant
reductions 1n manpower, cncrgy usage and maintenance expenses, and allowed the
chlonnc produced by thc magnesium opcrations to be captured and hquefied for sale.

thus simultaneously reducing USM’s overall emissions and improving our economic

*See http //www chlonneinstitute org, describing the “benefits of chlorine™ at the
Chlonne Institute website.
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model. By 2006 the chlorine emussions from the Rowlcy facility had been reduced to
nearly zero Thereforc, USM engages in an environmentally sensitive method of
magnesium production by enabling re-use of the chlorinc produced In 2003, the Utah
State Legislature awarded USM with a citation rccogmzing its improvement n the
efficiency of the plant while reducing its impact on the environment We also received a
Climate Protection Award from the U S Environmental Protcction Agency 1n 2004

The chlorne produced by the Rowley facility has been transported to cnd-uscrs
almost exclusively via rail service by UP, since there arc no other feasible or cost-
effective means to transport the volumes of chlorine the Rowley facility produces UP
has transported USM’s chlorine in USM’s flcet of tank cars since 1972  In the last ten
years, approximately [ ] carloads of chlorne ([ ] tons) have becn
transported by the UP without any incidents or spills UP 1s also incorrect 1n stating that
it has supplied rates to USM for the transportation of chlonne to Houston and Dallas,
Texas, and to Allemama and Plaquemine, LA, “the last four ycars and USM has never
shipped on them ” Exhibit B In 2007 USM shipped [ ] of chlorinc on UP
to [ ], an end user 1n Allemama, LA, and 1in 2008 USM shipped [

] on UP to Houston US Magnesium has been awarded the Umion Pacific
Pinnacle annual safety award scveral times - the most recent being 2008 - for safe loading
practices and zero non accident releases USM 1s extremely proud of its safety record
and believes 1t has a good working relationship with UP to ensure safe operations 1nto the
future

Prior to March, 2009, UP transported chlorine produced by the Rowley facility

pursuant to a rail transportation contract USM first approached UP about a new contract



PUBLIC VERSION

for chlorine movements 1in October, 2008 At the time USM had forecast 1ts production
of magnesium (and a corresponding volume of chlonine) to be about [ ] tons at
the start of 2009, with increases duning the yecar of chlonne by wirtue of additional
process changes, to reach total volumes of about [ ] tons annualized at the end of
2009 Volumes were further forecast to [ ] tons per year 1 2010 and beyond
These were sigmificant increases versus previous years, and this necessitated asking for a
number of additional lanes 1n 2009 1n order to ensure all available chlorine could be sold
The global economic turndown has led to significantly reduced magncsium demand and
therefore, USM has had no choice but to reduce magnesium production, which has also
reduced chlorine production for sale Despite the lower levels of current magnesium
production, the market for 1t 1s unpredictablc enough that production could ramp up on
short notice, in which case USM must have rates 1n place to vanous destinations 1n case
n needs rail scrvice from UP when additional chlorine 1s produced from the magnesium
operations These destinations include the four destinations in the Petition (Houston,
Dallas, Allemama, and Plaquemine), as some of the greatest demand for chlornne exists at
these and other Gulf Region destinations Morcover, the viability of the Rowley facility
and USM 1s dependent on the ability of USM to sell the chlonine produced by its
opcrations In today's world market for magnesium, elimmating the sales of the co-
product chlonne would render the Rowley facility uncconomic, forcing the closure of the
last remaining producer of magnesium 1n the United States.

USM strongly opposes UP’s attempt, through its Petition, to dictatc when and
where USM can ship the chlonne 1t produces, because permiting UP to make such

decisions would sigmficantly harm USM’s business In considening UP’s request, as
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applicd to USM, 1t 1s cntical that the Board undcrstand the volumes of chlorine USM

requires to be transported are determined by the Rowley facihity’s magnesium production,

not necessarily by the market for chlorine or the demands of USM’s chlonne customers

Accordingly, 1f magnestum production increases as USM forecasts, then USM must have
the ability to send the chlorine produced by this production to a wide variety of potential
destinations These destinations nclude the four destinations covered by UP’s Petition
Houston and Dallas, Texas, and Allemania and Plaquemine, Lousiana Located at these
destinations are some of thc largest uscrs of chlonine 1n the Umited States, [

] In 2007, USM shipped [ ] of chlorine to [ 1
when production increased and market conditions required us to find new customers
Durning 2007 we shipped additional cars as far away as Flonda n order to keep product
moving and maintain cmpty cars for storage USM?’s rail fleet 1s limited and when too
many cars become full, marketing decisions must be made to move the product to avoid a
plant shutdown While USM may not requirc UP to rcgularly transport rail cars of
chlornne to thesc destinations, USM must have rates and terms available to ship to them
as a “rchief valve™ 1n the event the chlorne produced by its operations cannot be
otherwisc sold or disposed of As I understand UP’s position, 1t wants the STB to rule
that UP need not provide transportation of USM’s chlorne to the four named destinations
because UP has determined that purchascrs of USM’s chlonine 1n these arcas can obtain
sufficient amounts of chlonne from producers more closely located to their operations |
disagree with UP’s conclusions conccrming the availability and location of sufficient
supphes of chlonne for the end users in Texas and Lowsiana  More importantly, the

Petition misses the point why USM must be able to ship chlonne to these locations, and
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why thesc cnd users would purchase USM’s chlorine instead of chlorine from other
supplicrs The Board must not enable UP to unilaterally control the ability of USM to
sell or dispose of 1ts chlorine production by deciding where USM can ship 1ts chlonine
This would not only permit UP to dictate the market for chlorne, but also to dictate the

amount of magnesium produced by USM, and accordingly. USM’s survival



L, Howard Kaplan, declare under penalty of perjury that the foregoing is true and
correct, Further, I certify that ] am qualified and authorized to sponsor this testimony.
Executed March 24 , 2009.

Hoak Mot

Howerd Kaplan
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US Magnesium LLC

238 North 2200 West Salt Lake City, Utah 84116-2921

January 16, 2009
Bob Worrell

Propnietary Privileged and Confidential

Sr Assistant Vice President Chemicals

Union Pacific Railroad
1400 Douglas Street
Omaha, NE 68179

Dear Bob.

As we move ahead with our contract negotiaions US Magnesium hereby
requests Union Pacific (UP) to publish public tanff rates on the following set of
UP lanes' As you know, the response should be provided as soon as
reasonably possible, as but no later than 10 business days from receipt of this

request

We would like those rates to be available as a pricing authonty effective on
if the contract negotiafions do not produce acceptable

resuits, US Magnesium may decide to ship on one or more of these public tanff

February 1, 2009.

rates

STCC: 2812815 Chlonne Gas, Liquefied

From- UT, ROWLEY
To:

AZ, ELOY

AZ, PHOENIX

AZ, SAHUARITA
CA, CCLTON

CA, LOS ANGELES
CA, MOJAVE

CA, ONTARIO

CA, PITTSBURG
CA, SACRAMENTO
CA, SAN JOSE

CA, SANTA FE SPRINGS
CA, SAUGUS

CA, STOCKTON
CA, SYLMAR

CA, TORRANCE
CO, DENVER

1A, CAMANCHE

1A, CEDAR RAPIDS
ID, LEWISTON

IL, DUPO

IL, EAST CHICAGO

' See CFR Title 49 Part 1300 3 Response to request for establishment of 2 new rate
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Proprietary Privileged and Confidential

LA, ALLEMANIA

LA, PLAQUEMINE
MO, FESTUS

MO, KANSAS CITY
MO, ST LOUIS

NE, OMAHA

NV, HENDERSON
NV, SPARKS

OK, NOWATA

TX, HOUSTON

TN, MEMPHIS

TX, DALLAS

UT LITTLE MOUNTAIN
UT, SALT LAKE CITY

Many of these lanes already have excessively high rates, a message we have
conveyed consistently in our meetings with Union Pacific Nevertheless, we are
continuing to move ahead with our contract negotiations.

The traffic on all of these lanes onginates at Rowley, Utah on the Union Pacific
Railroad The US Magnesium rail freight commodity on all of the preceding lanes
Is Chlorine STCC 2812815.

US Magnesium and UP have reached mutually satisfactory solutions in previous
negotiations. We remain open to reasonable solutions and encourage UP to join
together with US Magnesium again in developing an acceptable negotiated
solution If such does not occur we see a distinct possibility that US Magnesium
will reluctantly decide to seek a rate reasonableness determination from the

Surface Transportation Board.
If you have any questions please contact me.
Sincerely,

Howard Kaplan
Vice President
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January 26, 2009

Dr Howard Kaplan

Vice President - Chemicals & By-Products
US Magncsium L1.C

238N 2200 West

Sal Lake Criy, UT 34116

Dear Howard

We are int receipt of your letter dated January 18, 2009 that roquested common camier tanff raies
from Umon Pecific In response to that [etter and request, we have pubhshed rates m the TaniT
UP 4949, tem 1000 subyect 1o the terms and conditions of the Tanff UP 6007, item 695

The ratac are for chlortne (STCC 2812815) from Rowley. UT to destmatmans listed in your
January (8% letter Please note that rates for the destinunions of Plaquemine, Allemania, Dupo,
Festus, Houston, and Dallas were not included n the Tanff because the request for rates m these

lanes was not reasonable for two reasons

£irt, Union Paeific has provided rates to these destinations for the last four years and US
Magnesum has never shipped on them  There 15 no mdication that US Magnesium has the
opportumity to ship on them now

Sceondly, it is not & reasonable request for service (o expect Union Pacific to wansport this deadly
chemical over 1000 miles through several High Threat Urban Areas when there 1s an abundant
supply of chlorine located at sources much closer {o the destination The shorter transporiation
distances for those other sources 15 consistent with the prmciples put [orth in the recent federal
safety regulations established for chlonme and similar commodities

The TaniT UP 4949, ltem 1000 wil] be offective February 15, 2009 I:

]

If you have any questions or would hike 10 discuss this maller funther, please give me a call

Sum@#.
Robert G Worrell
Senioe Assistant Vice President - Chemicals
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US.M-Igneslum e 238 North 2200 West Salt Lake City, Utah 84118-20921

Via Electronic Mail

Mr. Robert G. Worrell

Senior Assistant Vice President — Chemicals
Union Pacific Railroad Company

1400 Douglas Street

Omaha Nebraska 68179

Dear Bob:

On January 16, 2009 US Magnesium submitted to UP a request pursuant to 49 USC
§11101 and 49 CFR Part 1300 for 35 common carrier rates and associated service terms for the
rail trapsportation of chlorine from US Magnesium’s Rowley, Utab facility to various
destinations, UP responded to this request on January 26 by publishing 28 of the requested rates
in Tariff UP 4949, item 1000. These rates were established subject to the terus and conditions
of Tariff UP 6607, item 6§95, and they went into effect on March 4, 2009. US Magnesium is
shipping chiorine under these rates. However, UP refused to provide requested rates and service
termas from Rowley to the following seven destinations:

Houston, TX
Dallas, TX
Allemania, LA
Plaquemine, LA
Dupo, IL
Festus, MO
Memphis, TN

On February, 18, 2009, UP followed up its refusal by filing a Petition for a Declaratory
Order in Surface Transportation Board Finance Docket No. 35219. The petition asks the Board
for an order declanng that UP does not bave to provide to US Magnesium rates and service terms
for four of the seven destinations: Houston, TX; Dallas TX; Allemania, LA; and Plaquemine,
LA. On March 10, 2009, the date for US Magnesium and other interested parties to reply in
opposition to UP"s Petition, the STB issued a decision by which the Board on its own motion
accepted the petition, instituted a declaratory order proceeding, and requested public comments
from interested parties. According to the Board’s decision, this proceeding will last at least until
April 20, 2009 when “UP’s rebuttal and reply to comments” are due. US Magnesium opposes
UP’s February 18 petition and belicves the STB’s decision to institute a proceeding was
improper and harmful to US Magnesinm's interests.

UP does not have any valid grounds for declining US Magnesium's lawful and proper
request for common carrier rates to the seven destinations listed above. 11 is absolutely critical
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that US Magnesium be able to transport its chlorine production by rail to multiple alternative
destipations since there is very limited storage available at the Rowley facility, and chionine
production is determined by magnesium production, which is in tum controlled by market
conditions. Accordingly, all of the 35 destipations for which US Magnesiom requested rates
must be available for rail deliveries of the Rowley facility’s production in a given year. Indeed,
production levels and sales needs may make it necessary for US Magnesium to promptly receive
rate quotes from UP for transportation to additional destinations. UP’s obligations and rights as
a common carrier railroad do not include dictating where, and when US Magnesium can market
the chlorine produced by its magnesium operations.

US Magnesium reiterates its request that UP provide the seven requested rates
immediately. UP’s refusal to provide or establish rates and service terms in response to the
January 16, 2009 request is a violation of 49 U.S.C. §11101 and the Board’s regnlations, and US
Magnesium intends to pursue all available avenues to obtain these raies and acceptable related
service terms from UP at the earliest opportunity.

T Aty

Howard Kaplan
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Via Electronic Mail
March 20, 2009

Dr. Howard Kaplan
Vice President — Chemicals & By-Products
Us Magnesium LLC

238 N 2200 West

Sale Lake City, UT 84116

Dear Howard,

Thank you for your letter that I received on March 11, 2009, restating US Magnesium’s request
for rates to Houston, TX; Dallas, TX; Allemania, LA, Plaquemine, LA; Dupo, IL; Festus, MO;
and Memphis, TN.

Union Pacific has published the requested rates to Dupo, IL; Festus, MO; and Memphis, TN, in
Tariff UP 4949, Item 1000. Union Pacific continucs to respectfully decline to quote rates to
Houston, TX, Dallas, TX; Allemania, LA, and Plaquemine, LA. As you are aware, Union Pacific
has filed a Petition for a Declaratory Order in Surface Transportation Board Finance Docket No.
35219 In the Petition, Union Pacific requested clarification from the Board regarding Union
Pacific’s obligation to publish these requested rates. When clanfication is provided by the Board,
Union Pacific will act in acoordance with the guidance

Sincerely,

Robert G. Worrell
Senior Vice President-Chemicals




CERTIFICATE OF SERVICE

I hereby certify that on this 23" day of March 2009, [ caused the foregoing Comments in
Opposition and Request for Order Compelling UP to Provide Common Camer Ratcs to be sent
via overnight delivery to counsel for the Petitioner, Union Pacific Railroad, at

Tonya Conlcy

Union Pacific Railroad Company
1400 Douglas Street

Omaha, NE 68179
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DavidE Benz <




