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Consolidated Rail Corporation (“Conrail”") hercby replies to the March 27, 2009 lctter
from Maurcen Crowley, Coordinator, Embankment Preservation Coalition (hereinafter “EPC”),
to Sccrctary Quinlan  [n the letter, EPC asserts that Conrail’s Notice of Abandonment
Excmption was defective, becausc Conrail published 1t in The Star Ledger, rather than The
Jersey Journal EPC also requests an extension of time for submssions relating to requests for
reconsideration, public use, conditions, trail use, and for environmental comments

EPC's challenge to Conrail’s notice 1s misgwided, and 1ts request for an extenston of tme

should be denied ENTERED'
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1. Conrails® Notice of Abandonment Exception Was Not Defective

Conrail filed 1ts Notice of Abandonment Exception in The Star-Ledger, a large
circulation newspaper 1n the State of New Jersey EPC asserts that Conrail rather should have
filed that notice in The Jersey Journal, a newspaper owned by the parent company of The Star
Ledger that, according to EPC, provides local coverage for Hudson County EPC asserts that
“Hudson County residents typically do not look 1n general circulating newspapers like 7he New
York Times, Wall Street Journal, or Star Ledger for legal notices pertaining to Hudson County

Under 49 CFR § 1015 12, Conrail’s notice could be defective only if The Star Ledger 1s
not “a newspaper of general circulation” (49 CF R § 1105 12) 1n Hudson County. EPC,
however, does not provide any basis for reaching such a conclusion EPC does not contend that
The Star Ledger 13 not readily available on newsstands on Hudson County, that it does not have
subscnibers there, or that 1t othcrwise does not circulate generally in the county Rather, EPC
merely asserts that The Jersey Journal “1s the main newspaper covening Hudson County ™ Letter
at 1. But, to our knowledge, there are no STB regulations or case law stating that a county may
have only one “newspaper of general circulation” or that notices must be published 1n the
county’s “main newspaper”’ (EPC Letter at 1)

Moreover, any allegation that The Star Ledger 1s not a newspaper of general circulation
in Hudson County would come as a surpnise to the Shenff of Hudson County, whosc office
publishes notices of properties to be sold at auction in The Star Ledger (as wcll as The Jersey
Journal). See http //www hudsonshenff com/sales html

Finally, EPC’s assertions about the reading habits of Hudson County residents 1s mere
ipse dixit  EPC has not presented a single affidavit or declaration from a Iudson County

resident stating both that the resident 1s regular reader of legal notices pertaining to properties 1n



the county and that the reader secks out such notices solely in The Jersey Journal, and not in The
Star Ledger ' Even 1f EPC were to find an affiant or declarant to provide such information,
however, 1t would be insufficient to establish that Conrail’s notice was defective, because 49
CFR § 1105 12 merely requires publication 1n a “newspaper of general circulation,” not
publication 1n the newspaper with the biggest circulation or the newspaper where county
residents are most likely to look for legal notices.

For the foregoing rcasons, EPC’s attack on Conrail’s notice 1s utterly without ment

2. EPC’s Request for an Extension of Time Should Be Denied.

EPC seeks a thirty-day cxtension “for our organization and the public to respond
appropnately to upcoming deadlines for requests for reconsideration, public use, conditions, trail
use, and for environmental conditions.” EPC Letter at 1. EPC “especially” requests this
extension of time “to reply to the Section of Environmental Analysis’s Environmental
Assessment (EA), before the abandonment cxemption 1s 1n effect ” /d at 2 In support of this
request, EPC refers to the absence of 1ts counsel from the country “since March 12” (:d at 1) and
asserts that many of EPC’s supporters, as well as other orgamzations “are interested in the
preservation of this National-Register-eligible historc, cultural, environmental, and

transportation asset” (1d at 2) 2 According to EPC, “[w]e expect many will want to comment

! It bears cmphasizing as well that the Notices of Exemption 1n the above-captioned

procecdings were served on a comprehensive service list of parties, including the EPC and every
other party that has filed comments of any kind 1n these widely publicized proceedings There 1s
thus little doubt that 1nterested parties recerved actual notice

2 The specific “asset” to which EPC 1s referring 1s unclcar Based on the name of the
orgamzation and 1its past activity (as described, for instance, in the EA, see, e g , EA at 6, 14), as
well as the fact that the line of railroad that is sought to be abandoned 1n this procceding has been
out of service for decades, 1t can fairly be inferred that EPC 15 primanly concemned with historic
preservation 1ssucs relating to the Harisimus Embankment



We nced time to inform members that they are able to submit comments and how they may do
so They, in tumn, need timce to read the EA and formulate their responses ” /d at 2

The EPC’s request 1s not justificd  For one thing, the absence of EPC’s attorney fails to
justify EPC's request EPC has not explained why EPC, 1ts supporters, and 1ts allics cannot
commumicate with cach other and review the rclatively short and extremely straightforward EA
within the time frames set by the Board's regulations Even if they need their attorney to draft
and file comments on the EA, his return on Apnl 1, 2009 would not hinder their filing of
comments in accordance with the Board's cstablished deadlines, and certainly would not justify a
30-day cxtension of time for the preparation of such comments 3

EPC’s assertions about the desire of many interested partics to comment on the EA and
the need to inform those parties about the EA also fail to just:fy an extension of time Such
circumstances anse i1n many abandonment cases If they justify an extension of time here, then
the time frames for exempt abandonments and discontinuances of scrvice established 1n 49
CFR. § 1152,50 would be overndden 1n virtually every case in which many groups and
individuals claim an interest 1n an abandonment.

Finally, 1t bears noting that EPC’s extension request appears to bc premised on a
fundamental misunderstanding of the procedures that SEA has proposed to govern this casc  As
noted above (supra at note 1), the EPC and other orgamzations 1n this proceeding have focused
pnncipally on historical preservation issues with regard to the embankments See, e g, EA at 14
(“SEA received numcrous comments on the proposcd abandonment and discontinuance raising

1ssucs and concerns which primanly focused on the Board's responsibilities under Scction 106 of

3 We note that the Coalition's counsel, Charles Montange, 1s also counsel for the City of Jersey
City, and hc managed on March 27, 2009, to file a Notice of Intent to File an Offer of Financial
Assistance on behalf of the City



the NIIPA and alternative rcusc of the nght-of-way.”); see also EA at 6 (stating that “scveral
parties submitted comments raising historic preservation 1ssues and asserting that the reports
[submitted by Conrail] should address possible reuse of the Harsimus Embankment ™)

As the EA repeatedly makes clcar, however, there 1s no basis for concemn that partics
nterested 1n the historic preservation 1ssucs will not have the opportunity to weigh in on them
As the SEA explained, the lustoric review process will be ongoing, and the Board can impose a
condition prohibiting Conrail from consummating the abandonment until 1t 1s completed See

EA at 3, 4, 13-14, 15-16. Indeed, SEA responded to the precise concerns raised in EPC’s letter

at length (and rcpeatedly 1n the EA)

Where the historic review process 1s ongoing, the Board generally
imposcs a condition prohibiting the railroad from selhing the hne,
altering any sites or structures on the hne, or conducting salvage
activities on the line until the historic review 15 complete and the
Board removes the condition This preserves the status quo
pending completion of the histonic review process, because
abandonment may not be consummated, and potentially histonc
property may not be disturbed until Section 106 13 satisfied and the
histonic review condition has been removed

EA at 3 (footnote omitted)

In short, the historic review process is yust beginning And
with the imposition by the Board of SEA’s recommended historic
preservation condition, the status quo will be retained until the
conclusion of the Section 106 process because Conrail will be
unable to consummate this proposed abandonment until that
process 1s complete

Id at 13-14 (emphasis added)

In a letter of January 26, 2009, the SHPO expressed
concern about the short ime frames established mn the class
exemption for out-of-service rail lines, stating that the time frames
would prevent the full completion of the NHPA process The
SHPO also raised concerns that 1f Conrail continues to pursue sale
and demolition, the projcct will result in an adverse effect on the
historic embankment



[However, as cxplained above, the Section 106 15 ongoing
Qur recommended condition would require that Conrail retain its
interest 1n and takc no steps to alter the historic integnty of all
sites, buildings, and structures within the project right-of-way that
are cligible for listing or listed in the National Register unnil the
Section 106 process of NHPA 1s completed Moreover, our
recommended condition specifically provides that Conrail may not
consummate this abandonment until the Section 106 1s completed,
and the Board has removed the Section 106 condition Therefore,
Conrail’s decision to seek abandonment authonity under the
streamlined class exemption process does not mean that the
Section 106 process will not be completed Rather, SEA’s
recommended condition assures that the status quo will be
maintained until Section 106 15 satisfied and the historic condition
is removed

Id at 15 (emphasis added; footnote omitted)

Thus, the concerns that appear to underlie EPC’s request for an extension of time appcar
to be entirely misplaced SEA’s recommended historic preservation condition — which Conrail
does not oppose ~ would allow for a fully deliberative consideration of the histonc preservation
concerns voiced by EPC and its allies (and a full opportunity for EPC and its allies to participate
in the process of studying and addressing histone preservation issues) while allowing for the
expeditious resolution of other 1ssues 1n this proceeding 1n accordance with the time frames
established 1n the STB’s regulations For the foregoing reasons, EPC’s request for an extension

of time should be denied



CONCLUSION

Conrail’s publication of 1ts notice in The Star Ledger fully satisfied 49 CFR § 1105 12

In addition, EPC’s request for an cxtension of time 1s not justified Accordingly, both of the

requests set forth in EPC’s letter of March 27, 2009 should be denied

Dated: Apnl 1, 2008

Respectfully submitted,

John K Ennght

Associate General Counsel
CONSOLIDATED RAIL CORPORATION
1717 Arch Street, 32nd Floor

Philadelphia, PA 19103

(215) 209-5012

1909 K Street, NW
Washington, DC 20006
(202) 263-3261



CERTIFICATE OF SERVICE
I hereby certify that on Apnl 1, 2009, | caused a copy of the foregoing “Reply to
Embankment Preservation Coalition’s Letter to Sccretary Quinlan” to be served by first class

mail {(except where othcrwise indicated) on those appcaning on the attached Service List

Robert M Jenkins
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Jersey City, NJ 07303-0068 Trenton, NJ 08608

Valenio Luccio Enc Fleming

Civic IC President
P lOmB 248 Harsimus Cove Association
s PO Box 101

Jersey City, NJ 07303-0248 Jersey City, NJ 07302



Jenmfer Greely
President

Harmulton Park Neighborhood Association

22 West Hamilton Place
Jersey City, NJ 07302
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President
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President
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President
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Jill Edelman

President

Powerhouse Arts District Neighborhood Assoc
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Jersey City, NJ 07302

Dan Webber
Vice-President

Van Vorst Park Association
289 Varnick Street
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Robert Vivien

President

Newport Neighborhood Association
40 Newport Parkway #604

Jerscy City, NJ 07310

Gregory A Remaud
Conservation Director
NY/NJ Baykeeper

52 West Front Street
Keyport, NJ 07735
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Deputy State Historic Preservation Officer
State Histonc Preservation Office

NJ Department of Environmental Protection
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Enc S. Strohmeyer
Vice President, COO
CNJ Rail Corporation
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Maurccn Crowley

Coordinator

Embankment Preservation Coalition
263 Fifth St

Jersey City, NJ 07302



