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Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34914

DESERTXPRESS ENTERPRISES, LLC—PETITION FOR DECLARATORY

JOINT PETITION TO INTERVENE AND REOPEN
ON BEHALF OF CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION AND

AMERICAN MAGLINE GROUP

INTRODUCTION

The California-Nevada Super Speed Train Commission ("CNSSTC") and the American

Maglme Group ("AMG") petition the Board pursuant to 49 C.F.R. § 1113.7 and § 1115.4 for

leave to intervene in this proceeding, and to reopen its Decision served June 27,2007

("DesertXpress Decision") in this docket to accept new factual evidence describing changed

circumstances not before the Board prior to its DcscrtXprcss Decision, and to correct material

error in declaring DesertXpress to be a rail carrier under the Board's jurisdiction.

CNSSTC is a bi-state Commission and an agency of the State of Nevada, and AMG is a

joint venture formed to bnng Transrapid Maglev technology to the Southern California - Las

Vegas transportation corridor' CNSSTC and AMG have been jointly engaged since 1996 in

preparation of preliminary engineering, financial, and environmental studies for the California-

Nevada Interstate Maglev Project ("CMIMP") that will provide high speed passenger service

over a 269 mile route between Las Vegas and Anaheim. Petitioners were not aware of the

1 The partners in the AMG joint venture are General Atomics, Parsons Corporation,
Hirschfcld Steel Co. Inc. and M. Neil Cummings & Associates PLC. See Verified Statement of
M Neil Cummings ("Cummings V.S.") attached hereto at Tab II at H 2.



DesertXpress Decision and the underlying petition for declaratory order until July 2007 when an

employee of the Board's Section on Environmental Analysis provided copies of the Board's

DesertXpress Decision to various employees of the California and Nevada departments of

transportation, who in turn forwarded copies to CNSSTC and AMG representatives.

At that time, CNSSTC and AMG were working diligently to secure enactment of a

technical corrections bill to modify language to the 2005 SAFETEA-LU legislation that had

designated S45 million of the S90 million under the Maglcv Deployment Program, 23 U.S.C. §

322, to the first phase of the CNIMP, but which, because of a drafting flaw, required revision

before expenditures could be approved by the Federal Railroad Administration ("FRA").

DesertXpress, during the period from 2006 until June 2008, was actively lobbying Congress to

defeat enactment of this corrective language.2

Without this modification, the CNIMP would not be able to proceed, and CNSSTC and

AMG would not have had a stake in the outcome of the DesertXpress proceeding. Persistence

paid off, and Congress passed the SAFETEA-LU Technical Corrections Act of 2008 ("TC Act of

2008"), and the President signed it into law on June 6,2008, with the designation of P.L. 110-

244. Section 102(a) of the TC Act of 2008 authorizes funding of $45 million for each FY 2008

and FY 2009 for the Maglev Deployment Program, while Section 102(d)(l) directs the Secretary

of Transportation to allocate from those funds:

(1) 50 percent to the Nevada department of transportation who
shall cooperate with the California-Nevada Super Speed Tram
Commission for the MAGLEV project between Las Vegas and
Primm, Nevada, as a segment of the high-speed MAGLEV system
between Las Vegas, Nevada and Anaheim, California .

• See Cummmgs V.S. at If 22



More recently, Congress enacted the Passenger Rail Investment and Improvement Act of

2008, Pub. L. 110-432 ("PRIIA") which authorized funding for various intercity rail passenger

programs, including programs to promote development of high speed rail corridor development.3

In response to the deteriorating economy, Congress enacted the American Recovery and

Reinvestment Act of 2009, Pub. L. 111-5 ("Recovery Act") which appropriated in Title XII $8

billion for capital assistance for high speed rail corridors and intercity passenger rail service

CNSSTC had developed a plan for financing the initial phase of the CNIMP, but the Recovery

Act will case that process, and create a concrete opportunity to move these high speed rail

projects beyond the planning, environmental study and preliminary engmcenng phase to the

implementation phase so they can demonstrate their potential tor providing energy efficient and

environmentally friendly surface transportation alternatives to highway and airline travel.

The Recovery Act, PRIIA and the earlier Congressional endorsement for the CNIMP in

the TC Act of 2008 are changed circumstances that create new reasons for the Board to

reconsider its DesertXprcss Decision. However, they did not change the definition of what

constitutes a rail carrier within the meaning of the Interstate Commerce Act, as modified by the

ICC Termination Act of 1995 ("1CCTA"). With all due respect for this Board, Petitioners do not

believe that Congress has granted it jurisdiction to regulate earners that do not operate over the

interstate network of rail freight transportation. However, this issue is not just about the southern

California - Las Vegas corridor; it will have consequences for the broader investments being

made in high speed intercity passenger service that cannot be accommodated on the traditional

3 See, e.g. section 501 and 502 of PRIIA. As noted in the Board's Notice served on
December 23,2008 in Ex Parte No. 683, PRIIA also enhanced the Board's authority to address
Amtrak service issues and to mediate access disputes between commuter rail authorities and
freight railroads.



freight network because of the high speeds involved. The STB needs to get this right after a

careful and thorough analysis, and such analysis did not occur in the four and a half page

DcscrtXprcss Decision.

Petitioners maintain that, like the CN1MP, DcscrtXpress is a passenger only railroad,

with no connection to, or planned operation over, the interstate rail network, and no plan or

ability to provide common carrier services to shippers along its tracks.4 For the first time, there

is significant public assistance available for development of high speed intercity passenger rail

service, and there is no evidence that Congress intended one technology to benefit from Federal

preemption that is not available to the other.

The focus of the DcscrtXprcss Petition and the Board's DcscrtXprcss Decision was

exclusively on Sections 10102, 10501(b) and 10901 (a) of the ICCTA and the preemptive effect

of the STB's jurisdiction over state and local law The four and a half page DesertXprcss

Decision does not mention or cite Section 10501 (a) or the geographical limit of the Board's

jurisdiction to transportation between "a State and a place in the same or another State as part of

the interstate rail network .. " 49 U.S.C. §10501(a)(2)(A).5 The one paragraph at page 4 of the

Decision devoted to the definition of "transportation by rail carrier" under Section 10501(b),

cites one case for the proposition that carrying passengers by rail in interstate transportation

"over its own track" satisfies the test of that section. However, the facts of that one case are

4 Petitioners will show infra at III B. that DesertXpress, like Amtrak and the California-
Nevada Maglev Project, is a "railroad" as defined at 49 U.S.C. § 20102 and thereby subject to
the safety jurisdiction of the FRA.

5 While not quoted or cited, the Decision does refer in passing to "track that is part of the
interstate rail network" in a sentence describing the Board's exclusive jurisdiction under
§10501(b), without pausing to explain in any way how that phrase relates to the track to be
operated by DesertXprcss. DesertXpress Decision at 3-4.



incorrectly characterized.6 The DesertXpress Petition describes no connection between its

"dedicated two-track passenger rail system" and the interstate rail network, and it fails to explain

how the project is made a "part of that network. See Petition at 4-5.7 The DesertXpress Petition

does make one passing reference to the requirement that the lines subject to the Board's

jurisdiction be part of the interstate rail network, and likens its construction project to the

reactivation oftheBNSF's Stampede Pass rail line. Id at 7. Of course, the reestablished

Stampede Pass line is a freight line connected to the rest of the freight rail network - not a stand

alone passenger line with no ability or intention to provide common earner serve to freight

ll _
customers along the right-of-way or to become "part of* the network. Those facts and issues,

which Petitioners believe to be of great significance to the question before the Board, are not

discussed in the prior record of this proceeding or in the Board's DesertXpress Decision.

Therefore, the Board was deprived of facts of critical relevance to the scope of its

jurisdiction over the proposed construction of the rail facilities by DesertXpress. The tracks to

6 See discussion of the Am. Orient Express Ry v STB decision at page 28, infra

1 The DesertXpress Petition speaks of the use of public rights of way managed by the
Bureau of Lands Management and or the 1-15 corridor to which the California and Nevada
Departments of Transportation can grant easements. There is a vague reference to an alternative
possible use involving "the laying of new track alongside existing rail right-of-way covering
approximately 30 miles ... between Victorvillc and Barstow." Id at 5, note 1. No connection
between the new track and the existing rail nght-of-way is mentioned anywhere in the Petition or
the Board's Decision. FRA recently released a draft environmental impact statement prepared
for the project ("Draft DesertXpress EIS") which confirms that none of the route segments under
consideration are part of the existing interstate rail network, although several optional short
segments of DesertXpress track may occupy rights of way owned by freight carriers. See Draft
DesertXpress EIS, available at http://www fra dot.aov/us/printcontent/1703. at Ch. 2 pp. 2-19 to
2-23

R See King County, WA - Petition for Declaratory Order - Burlington Northern Railroad
Co. - Stampede Pass Line. 1 S.T.B. 731, 732 (1996) (Stampede Pass I) (" .. BNRR is now
proposing to reacquirc the segment sold to WCRC and reestablish the Stampede Pass line as a
main line for through traffic.")



be constructed will not connect with, or become part of, the interstate rail network, and

DesenXpress or a designee will be incapable of fulfilling the common earner obligations to

freight shippers over those tracks.

The changes to the Interstate Commerce Act ("1C Act") contained in the 1CCTA made

clear that this Board docs not have jurisdiction over passenger only "railroad carriers," as defined

by 49 U.S.C. §20102(2), unless they operate over lines that arc part of the interstate rail network.

Petitioners can find no precedent for what the Board has done in the DcsertXpress Decision (the

one case cited by the Board is incorrectly characterized and docs not support the Board's ruling).

Moreover, the DcsertXpress Decision cannot be reconciled with the State of Maine line

of cases9 where rail passenger-only public authorities that acquire lines, over which rail freight

service is provided, routinely arc granted motions to dismiss their §10901 acquisition notices for

lack of jurisdiction (because they are not "rail carriers" within the meaning of ICCTA) if they

can show that they will not provide freight services to shippers or impair the provision of

common earner services by other carriers to shippers on the line.10

These facts and issues were not presented to the Board, and Petitioners assert that the

Board committed material error in the DesertXpress Decision.

9 State of Maine, Dep 't of Trans. — Acquisition and Operation Exemption — Maine Cent
R.R Co., 3 I.C.C. 2d 835; 1991 ICC LEXIS 105 (\99\)("Stateof Maine" case)

10 This is the case even though most of these entities are local public transit authorities
which are subject to a general exclusion from STB jurisdiction in 49 U.S.C. §10501(c)(2), except
those that qualify under §10501 (c)(3)(B), which provides them with the potential remedy of
forcing access over rail lines and connections within a terminal area that are part of the interstate
rail network.



I. Statement of Facts

A. The Parties

CNSSTC is a bi-state Commission, and an agency of the State of Nevada, created in 1988

for the purposes of promoting the development of, and issuing a franchise to build, operate and

maintain, a 269-mile super speed train system connecting Las Vegas with Anaheim and other

cities in Southern California along the Interstate Highway 15 Corridor, which now is known as

the CNIMP. See the Nevada Revised Statutes at 705.4291, 705.42935 and 705.4294. CNSSTC

is comprised of an equal number of Commissioners from Nevada and California plus a Chairman

and Vice Chairman. See Verified Statement Kenneth Kevorkian, Vice Chairman of CNSSTC

("Kevorkian V.S ") attached hereto at Tab I, where the history and structure of CNSSTC is

discussed in greater detail at H 2.

In 1991, CNSSTC selected the German engineered, Transrapid TM Maglev (magnetic

levitation) technology as the ideal high-speed ground transportation system for this heavily

traveled, congested corridor. In 1996, CNSSTC designated AMG as its private sector partner,

and awarded AMG the franchise to build, operate and maintain a super speed service utilizing

this Maglev technology. See Kevorkian V.S. at U 3.

AMG is a joint venture formed in 1994 to bring the Transrapid Maglev technology to the

Southern California - Las Vegas transportation corridor. The partners in the AMG joint venture

arc General Atomics, Parsons Transportation Group, Hirschfeld Steel and the firm ot'M. Neil

Cummmgs & Associates PLC. See Cummings V S. at H 2



B. The California-Nevada Interstate Maglcv Project

The CNIMP will operate between Las Vegas and Anaheim via Primm, Nevada1' and

Barstow, Victorville and Ontario. California generally along the right of way of Interstate

Highway 15 (1-15). Speeds will exceed 300 m.p h over portions of the route, and one way

transit times as low as 87.5 minutes for express service between Las Vegas and Anaheim, with

one stop at the Ontario International Airport

In 1998, Congress authorized the Magnetic Lcvitation Transportation Deployment

Program ("Maglev Deployment Program") in Section 1218 of the Transportation Equity Act for

the 21st Century ('TEA21"), codified at 23 U.S.C. §322. The FRA published regulations

implementing that program in 2000, now codified at 49 C.F.R. Pan 268. FRA designated the

CNIMP as one of seven projects eligible for funding under the Maglev Deployment Program in a

Federal Register Notice published on July 24, 2000.i2

Pnor to the TC Act of 2008, the FRA has granted to CNSSTC nearly 57 5 million under

the Maglev Deployment Program and the Next Generation High Speed Rail Program that was

matched with S2.1 million in state, regional and city funds to perform pre-construction design,

engineering and financial planning and to commence the environmental studies for the CNIMP.

The Federal and local funds were spent on studies that were performed in accordance with six

separate Cooperating Agreements between CNSSTC and FRA. See Kevorkian V.S at \ 20

11 Pnmm is the location of the new Ivanpah International Airport, which is the planned
relief airport tor McCarran International Airport. The site for Ivanpah is located about 40 miles
southwest of the center of Las Vegas where AMG will construct its Las Vegas terminal. See
Kevorkian V.S. at ̂  6.

12 Draft Programmatic Environmental Impact Statement for the Maglev Deployment
Program, 65 Fed. Reg 45647 (July 24, 2000)



The environmental studies performed with these funds include an Environmental

Assessment, and, most recently, a Programmatic Environmental Impact Statement ("PEIS") for

the entire CNIMP that will also address project-level decisions for the initial segment of the

project, "The First Forty Miles" from Las Vegas to Primm. FRA issued a Notice of Intent to

prepare this PEIS published at 69 Fed Reg. 29161 (May 20,2004).

In 2005, Congress in its SAFETEA - LU legislation designated the Las Vegas to Primm

segment of the CNIMP to receive half of the $90 million total allocated to the Maglcv

Deployment Program or $45 million during FY 2007 through FY 2009 to complete the PEIS.

Upon completion of these studies now made possible by the TC Act of 2008, and approval of a

public private financing plan, CNSSTC is now working on a plan for constructing "The First

Forty Miles" of the CNIMP. This plan will be reevaluated in light of new funding that is being

made available pursuant to PRIIA. See Kevorkian V.S. at ^f 19.

Ridership studies performed as part of this environmental analysis for the Corridor

forecast more than 42 million passenger trips per year, generating net operating revenue of more

than $500 million (in 2000 $) by 2025 (ten years after completing the construction of the full

corndor California-Nevada Interstate Maglev Project) Another ndership study by the Clark

County (Nevada) Regional Transportation Commission found that upgraded, high-speed service

on the existing Amtrak routes would generate ndership of only 119,000 passengers annually

between Riverside, CA and Las Vegas, with revenue covering only 17.9% of the annual cost of

operation and maintenance. See Cummings V.S. at U 16.

Since enactment of the TC Act of 2008, CNSSTC and Nevada DOT ("NDOT") have

worked together to develop a two-year plan and u draft statement of work ("SOW") for the

programmatic environmental impact statement for the CNIMP, as well as an SOW for the funds

10



provided under the TC Act, which contemplates completion of the PE1S (both draft and final)

and a construction level E1S for the First Forty Miles in Nevada. The proposed SOW's have

been submitted to FRA, and CNSSTC and NDOT are awaiting its approval. In addition, the

two-year plan calls for final design and engineering sufficient to qualify for implementing the

financing plan to generate $ 1.5 billion for construction of the First Forty Miles in Nevada. See

Cummings V.S.atTl 14.

C. The DcsertXpress Project

The DesertXprcss project surfaced in 2006 with a plan to institute passenger-only rail

service over trackage to be constructed along a portion (between Las Vegas and Victorville, 60

miles east of Anaheim) of the right-of-way along the 1-15 Freeway that has been designated tor

use by the CNIMP. FRA published a Notice of Intent to Prepare an HIS for the DcsertXpress

project on July 14,2006 (71 Fed. Reg. 40176), and CNSSTC and AMG participated in the public

scoping meetings. See Gumming V.S. at \ 18. It was clear from this Notice that FRA was

proposing an environmental review process that was substantially different from that which it

had been employing for the CNIMP during the preceding years of study. The roles of the

California and Nevada DOTs were minimized, and there was no mention of compliance with the

California Environmental Quality Act or local permitting requirements Also, FRA decided that

there would be no comparative analysis between the DesertXprcss and the CNIMP A draft EIS

was released several days prior to the filing of this Petition on March 24, 2009. As of the date of

this filing, the notice to the public has yet to appear in the Federal Register.13

13 Petitioners have not have an opportunity to perform a detailed analysis of the draft EIS,
but a brief review indicates that the characteristics of the DesertXpress project have not changed
in material respects for this proceeding. The alternative rights of way arc not connected to, or
part of. the interstate rail network, and DesertXpress remains a "passenger-only railroad." One

11



The FRA Notice of Intent also made clear that there would be no rail freight service

provided on the proposed tracks to be used by DcscrtXprcss. "The project would involve

construction of a fully grade-separated, dedicated double track passenger-only railroad...." Id.

at 40177 (emphasis added). The description of the track segments in the Notice mentions no

connection or interchange with the interstate network of freight rail earners. The description of

certain segments speak of the route "following the existing BNSF Railway Company (BNSF)

railroad corridor. " and "utilizing] an existing, but abandoned, former Atchison, Topcka &

Santa Fe railroad comdor...." Id There is no discussion of a connection to the rail network or

an interchange with it

AMG President, Neil Cummmgs attended FRA's scoping sessions for the DcscrtXprcss

EIS that were held in Las Vegas, Nevada, Barstow, California, and Victorville, California on

July and 26,2006 See Cummmgs V.S. at H 20. Present at the meetings was a representative of

the Surface Transportation Board, named Catherine Ghdden, identified in the General

Information booklet distributed at the scoping meetings as one of the "Environmental Protection

Specialists" with the Board. Mr. Cummings asked Ms. Ghdden what the basis was for the

assertion in the Federal Register Notice of Intent, and also repeated at the scoping meetings, that

the STB had exclusive jurisdiction over the DcsertXpress project Ms. Glidden indicated she

was uncertain of the basis After the meeting, CNSSTC submitted its comments to Mr. David

Valenstein at FRA in accordance with the instructions specified in the Notice. A copy of those

comments arc attached at Exhibit 4 to the Cummings V.S. In those comments, CNSSTC posed a

non-material change is that alternative train technologies are considered: a dicscl/electric
multiple unit ("DEMIT) with a maximum speed of 125 mph and electric multiple unit ("EMU")
with catenary with a maximum speed of 150 mph.

12



number of questions concerning the process and the legal basis for the positions taken a the

scoping meeting and in the Notice of Intent, including the following

Must a new railroad line be a "common carrier railroad line" and
"part of the interstate rail network" to fall within the jurisdiction of
the STB? Please explain. How has the STB defined and applied
the terms "common carrier railroad lines" and "interstate rail
network" since its inception in 1996?

The CNSSTC never received a response from Mr Valenstein, or anyone at the Board in

response to this question.

CNSSTC and AMG were totally unaware of the Declaratory Order proceeding in this

docket prior to the issuance of the DcscrtXprcss Decision. CNSSTC and AMG did not have

Washington counsel that monitored notices from the STB and, as a result, did not become aware

of the institution of this proceeding when the Board published its Notice in the Federal Register

on August 31,2006.

On July 3,2007, Ms. Catherine Gliddcn, sent an email transmitting the DesertXprcss

Decision to a number of State and Federal officials, including James Mallery at Nevada DOT.

That was Mr. Mallery's first actual notice of this proceeding, and he promptly forwarded the

email to Ms Richann Johnson, who is Executive Assistant to CNSSTC, who in turn forwarded

the Decision to Bruce Aguilcra, Chairman of CNSSTC, and Mr. Cummings. See Cummings

V.S. at If 21 As a result, the STB did not receive input from affected state agencies or local

communities on the facts essential to reaching a correct determination of the junsdictional

question that was before the Board.

13



II. CNSSTC and AMG Satisfy the Requirements of §1113.7 and §1115.4

A. STB Should Reopen the DesertXpress Proceeding

Pursuant to 49 C.F.R. § 1115.4, CNSSTC and AMG respectfully request that the Board

reopen its Decision served on June 27,2007 in the DesertXpress proceeding. The Board has

stated that it will grant a petition to reopen only upon a showing that the challenged action would

be materially affected by one or more of the following factors material error, new evidence, or

substantially changed circumstances. See. e g. Pioneer Industrial Railway Co. - Alternative

Rail Service - Central Illinois Railroad Co.. STB Finance Docket No. 34917 (served Jan. 12,

2007), at 7. In the Pioneer Industrial Railway Co. proceeding, the petitioner requested that the

Board reopen its decision to grant an adverse discontinuance of its service because the

fundamental premises of the decision were no longer true and circumstances had changed

dramatically from what the Board believed them to be at the time the decision was issued. Id. at

7-8. The Board agreed with the petitioner and reopened its initial decision upon a finding that

new evidence and changed circumstances may materially affect its previous analysis in the

proceeding Id at 8. The Petitioners believe thai all three factors are present and, as a result, the

Board should reopen the DcscrtXpress proceeding.

First, as discussed in Section III.A. infra, the Board's decision in the DesertXpress

proceeding constituted material error. The Board was deprived of relevant facts to its decision in

the DcscrtXpress proceeding, specifically that the tracks to be constructed for this project will

not connect with, or become part of the interstate rail network, and DesertXpress will not be able

to fulfill common carrier obligations to freight shippers on its tracks. Lacking all of the pertinent

14



facts, the Board's decision erroneously focused on the scope of federal preemption under 49

U.S.C. § 10501(b), and failed to focus adequate attention to the discrete elements of rail

transportation services which trigger jurisdiction under ICCTA In fact, as discussed further in

Section III.B 1 infra, DesertXprcss is a "railroad" as defined by 49 U.S.C § 20102 subject to the

FRA's safety jurisdiction, rather than a "rail earner" subject to the Board's jurisdiction as

defined by 49 U.S.C. § 10501(b). Accordingly, in light of the material error committed in the

DesertXpress proceeding resulting from the Board's inability to consider all facts relevant to the

proceeding. Petitioners respectfully request that the Board reopen this proceeding.

Second, Congressional enactment of the TC Act of 2008, PRIIA and the Recovery Act

represents substantially changed circumstances from those that were before the Board at the time

of the DesertXpress proceeding. At the time Board was considering DcscrtXpress's Petition for

Declaratory Order, CNSSTC and AMG were working to ensure that funding for the CNIMP

would proceed. When the Board's DesertXpress Decision was rendered on June 27,2007, the

Petitioners were not certain that their efforts to secure the funding would be successful. The

prospects for funding high speed rail in general, and CNIMP in particular, have changed

dramatically. In light of these substantially changed circumstances in the form of a newly-

funded, viable, and Congressionally-supported CNIMP, the Petitioners respectfully request that

the Board reopen its decision in the DesertXpress proceeding.

This Petition draws attention to facts not considered in the Board's DesertXpress

Decision - in effect new evidence supporting a decision by the Board to reopen its decision

First. DesertXpress will not be able to fulfill its common earner obligation by offering freight

service on its line. As explained by FRA in its July 14,2006 Federal Register Notice of Intent to

prepare an Environmental Impact Statement for the DesertXpress project:

15



DcscrtXprcss ... proposes to construct and operate a pnvatcly financed
interstate high-speed passenger tram, with a proposed station in
Victorville, California and a station in Las Vegas. Nevada, along a 200-
mile corridor, within or adjacent to the I-15 freeway for about 170 miles
and adjacent to existing railroad lines for about 30 miles.

71 Fed. Reg. 40176 at 40177. See also Draft DesertXpress EIS at ES-1.

There is no mention in the FRA Scoping Notice that the DesertXpress line will have any

connection to the freight network.14 FRA's discussion of the proposed DesertXpress track

segments in the FRA Notice of Intent omits any reference to the railroad having any connections

to the freight network. While the dcscnption of certain segments reference the route "following

the existing BNSF Railway Company railroad corridor...." and "utili/[ing] an existing, but

abandoned, former Atchison, Topeka & Santa Fc railroad corridor...," there is no mention of

DesertXpress connecting to or interchanging with the freight network

Finally, the TC Act of 2008, enacted over the strenuous opposition of DesertXpress

representatives, constitutes a Congressional endorsement for development of the CN1MP. This

confirmation of congressional support for the project justifies a reexammation of the earlier

DcscrtXpress Decision. The Board's earlier ruling extends Federal preemption to one form of

intercity passenger-only rail service. That outcome could not have been intended by Congress

simply because DesertXpress plans to operate dicscl powered trains using a steel wheel on steel

14 The draft EIS also docs not include any discussion of the proposed DesertXpress line
having any connection to the freight rail network. The "Alternatives" section of the draft EIS
does suggest that "limited portions of the proposed rail alignment would be located within
existing railroad corridors or nghts-of-way." Section 2.0 of draft EIS. For instance, the
discussion of alternative segment 2 states that "[tjhrough the City of Barstow, the alignment
would utilize a former Atchison Topeka & Santa Fe railroad corridor " Id at Section
2.4.2.1. In addition, the discussion of alternative segment 6C provides that the line would
"generally follow the existing UPRR corridor (primarily within the UPRR right-of-way) "
Id. at Section 2.4.6.3. However, even if these alternatives were ultimately chosen, DesertXpress
would not be "part of the interstate rail network."

16



rail technology. DesertXpress and CNIMP both will have no capability, either of serving freight

shippers along the right of way that they will pass over, or of interchanging traffic with carriers

operating on the interstate rail network. Congress did not intend that one would benefit from

Federal preemption and the other would not

B. CNSSTC and AMG Should Be Permitted to Intervene in the Rc-opcncd
DesertXpress Proceeding

CNSSTC and AMG respectfully request leave to intervene in the reopened DesertXpress

proceeding in accordance with 49 C.F.R. §11137 Petitioners respectfully submit that it has

shown good cause for reopening this proceeding at this time and that their interests arc

substantially and adversely affected by the DesertXpress Decision. The intervention in the

reopened DesertXpress proceeding is not too late, will not broaden the issues, and will not

unjustly prejudice DesertXpress

First, the intervention is not too late because Petitioners are challenging the Board's

finding of subject matter jurisdiction in the DesertXpress Decision, and subject matter

jurisdiction in a judicial context may be raised at any time. Petitioners are not aware of any STB

or I C.C precedent on this specific question, but maintain that the Board should adhere to this

universally recognized principle. In Central States Co-ops v. Watson Bros. Transp. Co, 165

F.2d 392 (7lh Cir. 1948) vacated on other grounds 337 U.S. 951 (1949), a defendant removed a

state court action to the U.S. District Court, and lost a jury verdict. Upon appeal, the defendant

raised for the first time the issue of subject matter jurisdiction, and the Court ruled:

We need no more than mention the firmly established rule that ajunsdiction
question may be raised at any stage of the proceedings. In fact, it is the duty of a
reviewing court on it own volition and irrespective of whether the question has
been raised by the parties to examine into the matter of jurisdiction [citations
omitted]

* * *
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This ironclad rule takes no note of the apparent hardships and unfairness which its
application may produce.

Id at394.15

Second, intervention will not broaden the issues. The focus of the intervention is the

same as the with petition for declaratory order in the DcscrtXpress proceeding, e g. whether the

project falls within the Board's exclusive jurisdiction. See DesertXpress Decision at 2 Being

part of operations over the interstate rail network was always an issue in the DesertXpress

proceeding, but it simply did not receive the attention it deserved.

Lastly, intervention will not unjustly prejudice DesertXpress or third parties.

DesertXpress chose not to serve its Petition for Declaratory Order on CNSSTC, AMG or the

California and Nevada DOT'S. DesertXpress has relied upon the Board's declaratory order, but

such reliance does not confer jurisdiction where it was not granted by Congress DesertXpress

has not filed with the Board its § 10901 application to construct its alleged "line" of railroad. In

addition, a search performed on March 11,2009 of the STB's filings with and decisions made by

the Board since its June 2007 decision in the DesertXpress proceeding reveals that, with one

exception, none of these filings by other parties appearing before the Board have relied upon the

15 See also, e g. Preferred Risk Mutual Ins Co v United States, 86 F.3d 789, 793 (8th

Cir. 1996) (citing Yeldellv. 7iiff,913 F.2d 533, 537(8thCir 1990). The Preferred Ruk case
addressed the issue of potential infringement by the Federal Emergency Management Agency
("FEMA"), through use of the term "Preferred Risk" in conjunction with the Agency's flood
insurance applications, upon an insurance company's trademark. Preferred Risk Mutual
("PRM"), the insurance company in the case, argued that the scope of judicial review was
limited to the administrative record in the proceeding, which consisted of six letters exchanged
between FEMA and PRM. Id. at 793. PRM argued that, because FEMA failed to raise the issue
of sovereign immunity during its correspondence with PRM, that the Agency had waived its
ability to assert immunity. Id. However, the court found that sovereign immunity is
jurisdictional in nature and that questions of subject matter jurisdiction may be raised at any time
and may not be waived. Id
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DesertXpress Decision. The only exception did not involve passenger rail service, and the Board

found the party that cited the DesertXpress decision had done so incorrectly.16

There arc other mitigating circumstances. Petitioners did not have actual notice of the

DesertXpress proceeding. Focusing solely on their efforts to promote enactment of the TC Act

of 2008 so that funding for the CNIMP could be secured, Petitioners did not retain Washington

counsel to monitor STB notices.

Further, Petitioners understand that neither the California nor the Nevada DOT were

aware of the DesertXpress declaratory judgment proceeding prior to July 2007 when an

employee of the Board's Section on Environmental Analysis forwarded copies of the Board's

decision to various employees of the California and Nevada DOTs See Cummings V.S. at H 21.

As a result, neither state's DOT participated in the proceeding, nor were they served by the

parties to the proceeding with DesertXpress's Petition or subsequent pleadings, even though it

was their respective state laws that were being preempted In other contexts, the Board requires

parties to serve the relevant state agencies.17 This did not occur in the DesertXpress proceeding

and, as a result, neither the California nor the Nevada DOT participated in the proceeding, even

though it was their respective slate laws that were being preempted as a result of the Board's

decision. CNSSTC and AMG have served copies of this petition on each entity

16 See Suffolk &S RR LLC - Lease and Operation Exemption - Sills Road Really, LLC,
STB Finance Docket No. 35036, slip op at 3, note 3 (served August 27,2008) (distinguishing
the DesertXpress Decision cited by petitioner from the facts in that case.)

17 See, e.g., 49 C.F.R. § 1150.10(e) (rail line construction applications); 49 C.F.R §
1108.4(c)(5)(i) (railroad consolidation applications); JP Rail Inc. - tease and Operation
Exemption - Nat. Indus, Inc. STB Finance Docket No. 35090 (served Jan. 18, 2008), at 1
(where STB, on its own initiative, ordered that state and local parties be provided actual notice of
a notice of exemption proceeding).
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Finally, at the time the proceeding was occurring, Petitioners did not have a stake in the

outcome of the proceeding because funding for the CNIMP had not been secured. Following the

enactment of the TC Act of 2008 and the Recovery Act, Petitioners now have a stake in the

DesertXpress proceeding because of the funding provided specifically for the CNIMP in the TC

Act to complete the necessary environmental and engineering plans, plus the prospect of

additional capital funding for construction of the first segment of the project between Las Vegas

and Pnmm, NV. As such, CNSSTC and AMG now have a substantial interest in DesertXpress

proceeding because it involves a directly competing railroad that could directly impact on the

viability of the CNIMP.18

III. Deprived of Relevant Facts The Board Committed Material Error in its
DesertXpress Decision

A. The DesertXpress Decision Focused on the Scope of Federal Preemption
Under §10501(b), and Devoted Inadequate Attention to the Jurisdictional
Issues Resulting in Material Error

The Board in its DesertXpress Decision devotes one paragraph to a description of the

nature of DesertXpress' proposed operation, without describing the specific route or whether the

rail segments will become a pan of the interstate rail network, or whether DesertXpress will

service rail freight shippers along the line or arrange for a third party to do so. The Board

devotes one paragraph to the question of whether DesertXpress is a "rail earner" subject to its

junsdiction. It does so citing one case, which it mischaractenzes, and without citing §10501 (a)

which defines the scope its jurisdiction Rather, the bulk of the Decision relates to the secondary

18 See. e.g, Norfolk S. Corp - Control - Norfolk and W Ry. Co., STB Finance Docket
No. 29430 (Sub-No 21) (served Dec 15, 1999) (discussing factors for granting leave to
intervene by an uninvolved labor union in an appeal by another union from an arbitration panel
decision denying labor protection benefits to the second union's members under New York
Dock) l8
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question, which DesertXpress defined in its petition as the key uncertainty requiring clarification,

of "whether [the Board's] jurisdiction preempts state and local environmental laws, land use

restrictions, and other permitting requirements that might otherwise apply to the DcscrtXprcss*

project" DesertXpress Decision at 2.

The Board's error may be explained by the manner in which DesertXpress framed the

issue for the Board. "DesertXpress argues that this project presumptively falls within the

Board's exclusive jurisdiction over transportation by rail earners as set forth at 49 U.S.C.

10501...." DesertXpress Decision at 2. The STB's environmental staff may have succumbed to

the same presumption by participating with the FRA in the environmental scoping process in

2006. In its July 14, 2006 Federal Register Notice of Intent to prepare an Environmental Impact

Statement for the DesertXpress project, FRA states.

The STB has exclusive jurisdiction, pursuant to 49 U.S.C
10501 (b), over the construction, acquisition, operation and
abandonment of rail lines, rail rates and services and rail carrier
consolidations and mergers The construction and operation of the
proposed DesertXpress high-speed tram project is subject to STB's
approval authority under 49 U.S.C. 10901.

71 Fed. Reg. 40176 at 40177. The first sentence of this notice loosely summan/es the scope of

the Board's exclusive jurisdiction over frciuht railroads,19 but the next sentence otters no

reasoned explanation why these tracks to be constructed by DesertXpress become "lines" of

railroad within the meaning of § 10901.

CNSSTC and AMG do not know on what basis this determination was made by FRA or

by the STB in its DesertXpress Decision, but they respectfully suggest that there should be no

19 The STB has not regulated rates of rail passenger carriers under Chapter 107 of Title
49 U.S.C. since its predecessor did in 1971, and provisions relating to regulation of passenger
rates [e.g. 49 U.S C. §10722 (1990)] were deleted by ICCTA.
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"presumption" about jurisdiction over passenger rail service, and that the jurisdictional

provisions require closer scrutiny under the facts of this case.

1. DcsertXprcss is Not a Rail Carrier Subject to STB Jurisdiction Because its Lines
Will Not Be "Part of the Interstate Rail Network "

The Board's error in finding DcsertXprcss to be a rail carrier subject to its jurisdiction

can be demonstrated by a close examination of the changes in its jurisdiction over rail passenger

and intra-statc rail transportation arising from the ICCTA.20 Prior to 1995, the 1C Act contained

provisions relating to the regulation of changes in passenger service, both interstate and intra-

state (if local jurisdictions failed to act promptly) and passenger rates See 49 U S C. §§ 10908,

10909 and 10722 (1990) and Appendix A hereto. ICCTA removed these provisions,21 and with

other clarifications, effectively eliminated Federal economic regulation of interstate passenger

rail service that is not performed by Amtrak or performed by earners on lines that arc part of the

interstate rail network which also serve freight shippers.22 These changes in 1995 were designed

to strip away the remnants of ICC regulation of the interstate passenger service provided prior to

the creation of Amtrak in 1971 23

211 Changes to Section 10501 (a) extended jurisdiction to mtrastate rail transportation,
thereby eliminating provisions of the 1C Act which delegated to States very tightly constrained
economic jurisdiction over mtrastate freight transportation.

21 Section 10102(9) retains the historic definition of "transportation" as the provision of
certain types of equipment, including that which move "passengers." Also, the Board's
consolidation regulations exhibit concern over impacts upon "commuter or other passenger
services." 49 C.F.R §1180.8. However, these references do not purport to convey jurisdiction to
the Board - for that is done only in Section 10501.

"" The STB retains jurisdiction over Amtrak operations through very specific and limited
provisions of the Rail Passenger Services Act, e.g. 49 U.S.C. §24308. See argument at Section
III.B. infra.

23 The amendments to the 1C Act that occurred in 1973, 1976 and 1980 did not address
these provisions, perhaps because at least initially the freight railroads had not uniformly
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The Conference Report accompanying ICCTA, H.R. Rep. No. 104-42224 (Joint

Explanatory Statement of the Committee of Conference) explains that Congress thought this

amendment ended regulation by the STB of passenger service under the 1C Act. In dcscnbing

the Senate version of the amendments to §10501, the Report states that.

The exclusive nature of the Board's regulatory authority would be
clarified. The Board's rail jurisdiction would be limited to freight
transportation, because rail passenger transportation today (other
than service by Amtrak, which is not regulated under the Interstate
Commerce Act) is now purely local or regional in nature and
should be regulated (if at all) at that level.

Id at 167. The Report describes the treatment of passenger transportation in the Conference

substitute in similar terms:

This provision ..changes the statement of agency jurisdiction to
reflect curtailment of regulatory jurisdiction in areas such as
passenger transportation.... This section also clarifies that,
although regulation of passenger transportation is generally
eliminated, public transportation authorities that meet the existing
criteria for being rail carriers may invoke the terminal area and
reciprocal switching access remedies of section 11102 and 11103.

Id. (emphasis added).

Contrary to the description of the Board's ability to regulate rates, operations and

abandonment of a passenger rail carriers contained m the FRA Notice of Intent quoted supra, the

Board has no procedures in place to regulate those matters, and Congress has not authorized the

STB to perform that role

surrendered their passenger operations to Amtrak. The total reassessment of the 1C Act regime
that occurred in 1995 resulted in the elimination of what were regarded as superfluous
provisions

24 H.R. Conf. Rep. 104-422 104"1 Cong., 1SI Sess. 1995; 1995 U.S.C.C A N 850,1995
WL767862 (Leg. Hist).
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The resulting regulatory framework after enactment of ICCTA permits the STB to

exercise jurisdiction over an entity providing passenger rail service only when two condition are

satisfied:

(1) if the lines it operates over are part of the interstate rail network; and

(2) if the passenger entity provides, or controls the provision of, freight
services along such lines that are subject to the common carrier obligation
under 49 U.S C §11101 to freight shippers.

When both conditions arc satisfied, the passenger rail entity can still avoid the designation of a

rail carrier under ICCTA if it assigns sufficient independent operating authority to a freight rail

operator to fulfill the common earner freight obligation on the lines in question. See discussion

of the State of Maine line of cases at Section III A.2. infra.

The changes enacted by Congress in ICCTA confirm that the "common earner railroad

transportation for compensation" referred to in 49 U.S.C. § 10102(5) must encompass freight rail

service over lines that arc part of the interstate rail network, and that it is not enough simply to

offer rail passenger service to the general public on a line not part of the interstate rail network.

An analysis of the language of ICCTA is aided by a side-by-sidc comparison of relevant

provisions of the pre-1995 1C Act and ICCTA. Appendix A to this Memorandum contains such

a table.

The first comparisons arc to the changes in the definition of "rail earner" in Section

10102 and the junsdictional provisions of Section 10501 (a) of the respective acts. Section

10102(5) of ICCTA adds the following qualifier to the definition of rail earner, which the Board

chose to overlook in its DcsertXpress Decision at 4: "but does not include street, suburban, or

interurban electric railways not operated as part of the general system of rail transportation."

The statute docs not define "street, suburban, or interurban electric railways," but it is language
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that finds it origin in the 1C Act since 1920.25 The definition of "rail carrier" excludes services

over tracks that are not operated as part of the general system of rail transportation, but

encompasses within its scope coverage of local or interstate passenger service that is operated on

those lines of railroad.

The required integration of operations with the "general system of rail transportation" is

reflected in somewhat different language inserted in Section 10501 (a). In defining the types of

transportation interstate movements covered by STB jurisdiction, Congress limits the types of

interstate rail earner movements to those between "a State and a place in the same or another

State as part of the interstate rail network...." The "general system of rail transportation" and the

"interstate rail network" arc one in the same, and that system or network is the rail freight

network over portions of which rail passenger services may be performed

The case law interpreting the Transportation Act of 1920 ("1920 Act") confirms that the

distinguishing characteristics of the general "steam" system of rail transportation was that it was

constructed for the purpose of transporting freight. Under this line of cases, courts found that

only those rail carriers whose lines arc part of the interstate rail network and provide freight

service were subject to ICC jurisdiction.

25 See 49 U.S.C. g 1(22), formerly part of the Interstate Commerce Act as amended by
section 402 of the Transportation Act of 1920 which provides:

The authority of the commission, conferred by paragraphs (18) to
(21), both inclusive, shall not extend to the construction or
abandonment of spur, industrial, team, switching, or side tracks,
located or to be located wholly within one State, or of street,
suburban, or interurban electric railways, which are not operated
as a part of parts of a general steam railroad system of
transportation.

emphasis added.
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First, in Piedmont & Northern Ry. Co. v. Interstate Commerce Commission^ the

petitioners sought to construct extensions to two separate and disconnected lines of railway. The

petitioners argued that the ICC did not have jurisdiction over the extensions and related new

construction because the lines were "an interurban electric railway not operated as part of a

general steam railroad system of transportation."27 However, the Supreme Court found that the

petitioners were engaged in the general transportation of freight, and that their line connected

with a steam railroad and thus were not exempt from regulation by the ICC.28

In a subsequent case, Texas Electric Ry Co.,29 the rail company sought exemption from

the Railway Labor Act, arguing that it was an electric interurban railway, constructed and used

for passenger service, which had developed additional freight service that could be undertaken

without interfering the primary purpose of passenger service.30 In appealing a ruling by the ICC

that the railway was not exempt from its jurisdiction, the company further argued that it was not

operating as part of a general railroad system of transportation.31 However, the court found that

"an interurban ..., which, in its ordinary course of business, is so connected by a rail plan as to

permit cars of freight in large quantities and not in sporadic instances, to pass from steam

26 286 U.S. 299 (1932).

27 Id at 305.

28 Id. at 311

29 25 F.Supp. 825 (N D. TX 1938).

30 Id at 827.

31 Id
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transportation systems, to and upon its own rails, for carnage and transportation, must be

considered to be outside of the [Railway Labor Act's exemption] proviso >l32

In a more recent case before the D.C. Circuit, two labor unions appealed the ICC's

finding that an intcrurban electric railroad was not subject to the Railway Labor Act after it

abandoned its obligation to allow freight service over its line.33 In affirming the ICC's finding,

the court stated that the rail's "connection with the general steam railroad system of

transportation ended with the abandonment of its legal right and obligation to allow passage of

interstate freight over its line. ,"34 Therefore, when the freight service terminated, so did the

rail carrier status, even though train operation held out to the general public continued.

The Board erred in finding that DesertXpress was a rail carrier because DcscrtXprcss has

failed to show that its proposed track is part of the interstate rail network or that it, or a

designated third party, will perform common earner freight operations over the trackage that

would fulfill the requirements of 49 U.S.C. §11101. Indeed, the public record confirms just the

opposite. The FRA Notice of Scoping for the Environment Impact Statement for the

DesertXpress service, attached as Exhibit 2 to Cummmgs V.S., the rail lines are "dedicated" and

restricted to "passenger only" operations:

The project would involve construction of a fully grade-separated,
dedicated double track passenger-only railroad along an

32 A*, at 831

33 See Ry Labor Executives' Assoc. v. Interstate Commerce Comm 'n.t 859 F.2d 996
(1988).

34 Id. at 998.
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approximately 200-mile corridor from Victorville, California to
Las Vegas, Nevada35

The Board relies on one case to support its DcscrtXprcss Decision. American Orient

Express Railway Company v. STB, 484 F.3d 554 (D.C. Cir. 2007) ajfg American Orient Express

Railway Company. LLC- Petition for Declaratory Order, STB Finance Docket No. 34502

(served December 29, 2005) ("AOE Decision" and "STB AOE Decision"). Id at 4. Contrary to

the parenthetical description of the case in the DesertXpress Decision, American Orient Express

("AOE") did not transport passengers "over its own tracks " Id.

AOE contracted with Amtrak to move AOE's elegant passenger cars "on the interstate

rail network" and AOE did not "own or operate any of the equipment, road, or facilities listed in

[49 LI.S.C §10102(6)]." See STB AOE Decision, slip op. at 2,4. The lines of railroad over

which Amtrak and AOE provided their services were the lines of the interstate rail network

where other rail carriers provided common carrier freight services. The AOE Decision dealt

with facts clearly distinguishable from the facts by DesertXpress - no freight service will be

provided on the tracks DesertXpress proposes to construct between Victorville and Las Vegas,

and there will be no interchange with freight rail carriers to fulfill the common carrier obligation

to rail freight shippers located adjacent to the right of way.

Connection to the general interstate network has been a matter of significance to the

Board in other contexts. In the abandonment context, the Board has concluded that once a line is

severed from the interstate network, the Board loses jurisdiction. See RLTD Railway Corp v

Surface Transportation Board, 166 F.3d 808, 813 (6!h Cir. 1999) (where a line operated as an

35 71 Fed. Reg at 40177 (July 14,2006) (emphasis added). Again, this fact is confirmed
by the recent Draft DesertXpress EIS at p ES-1.
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intrastatc scenic tourist railroad, but was years earlier severed from the network, could not be

abandoned as an out of service line and transferred under the National Trails System Act).

In addition, the FRA's recent Notices of Intent to prepare an EIS for the California High-

Speed Train ("HST") Project's from Merced-to-Bakcrsficld and San Jose-to-Merced segments

further contradict the Board's finding that DesertXpress is a rail carrier. The notices indicate that

the HST is not a rail earner, and is obligated to comply with California environmental law and

procedures36 In particular, the notices imply that, at least the San Jose-to-Merccd segment of the

HST will operate over a rail line or within the same right of way used by freight railroads37 By

contrast, DesertXpress, which the Board has determined to be a rail earner subject to its

jurisdiction, will operate over a line that is not used by freight railroads and is not part of the

interstate rail network. The FRA's treatment of the HST as a non-earner, even though it will

operate over a line or within a freight right of way that is used by freight railroads, and is part of

the interstate rail network, further demonstrates the anomaly created by the Board's finding that

DesertXpress is a rail carrier.

36 See FRA Notice of Intent to Prepare an Environmental Impact Statement for the
California High-Speed Tram Project From San Jose to Merced, CA, 74 Fed. Reg 11170 (March
16,2009), FRA Environmental Impact Statement for the California High-Speed Train Project
From Merced to Bakersfield, CA, 74 Fed. Reg. 11172 (March 16,2009).

37 The Merced-to-Bakcrsfield Notice indicates that the "approved HST system would be
about 800-miles long, with electric propulsion and steel-whcel-on-steel-rail lines capable of
operating speeds of 220 miles per hour (mph) on a dedicated system of fully grade-controlled
steel tracks " 74 Fed. Reg. at 11172. The San Jose-to-Mcrccd Notice also indicates that the
HST system would be "about 800-milcs long, with electric propulsion and stccl-whcel-on-steel-
rail trains capable of maximum operating speeds of 220 miles per hour," but would operate "on a
mostly dedicated system of fully grade-separated, access-controlled steel tracks .. " 74 Fed.
Reg at 11170 emphasis added. Use of the term "mostly" in the San Jose-to-Merced notice
indicates that on a portion of the route, the HST will be operating on a freight right of way, or on
a right of way owned by a public authority that permits freight rail operation and is therefore part
of the interstate rail network. Even in that case, the HST will not be a rail earner according to
the Notice.
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2. The Board's DesertXoress Decision for the First Time Extended STB
Jurisdiction Over Trackage that Will Not and Can Not Serve Shippers.

The Board, and the ICC before it, has adhered to a process pursuant to which State DOTs

or local commuter passenger authorities that acquire portions of the interstate rail network from

freight rail earners can avoid being designated as rail carriers subject to jurisdiction of the Board

by granting exclusive freight casements or similar conveyances to the former owner or a third

party freight rail carrier. The process was first adopted in the State of Maine, Department of

Transportation - Acquisition and Operation Exemption — Maine Central Railroad Co., 8 I C.C.

2d 835; 1991 ICC LEXIS 105 (1991) ("State of Maine" case). It is commenced by filing an

application pursuant to §10901 or notice of exemption pursuant to 49 C.F.R. §1150.31 to acquire

the rail line simultaneously with a Petition to Dismiss the application or notice of exemption on

ID

the ground that no common carrier rights or obligations arc conveyed to the public authority.

Public agencies providing "mass transportation" under 49 U.S.C. §5302(a) are not subject to the

STB's jurisdiction, even though they operate over portions of the interstate rail network, hold

themselves out to the public and provide "transportation" services 49 U S C. §10501(c)(2)

Nevertheless, they can become rail carriers if their ownership and control impacts freight service

and the fulfillment of the common carrier obligation The only issue for the STB in these cases

is whether or not the agency interferes with or impairs the rail freight carrier's ability to fulfill its

common carrier freight obligation Id.

38 See, e.g_, STB F D. No. 35008, Utah Transit Auth.-Acquisition Exemption-Union
Pacific R.R. Co, slip op. at 4 (served July 23, 2007); STB, F.D. No. 34293, Metro-North
Commuter R.Co.-Acquisition and Operation Exemption-Line of Norfolk Southern Ry. Co and
Pennsylvania Lines. LLL. slip op (served May 13, 2003) and STB F D No. 33046, Sacramento-
Piacerville Trans. Corridor JP A -Acquisition Exemption-Certain Assets of S. Pac. Trans Co,
slip op., 1996 WL 616841 (S.T.B.) at 2 (served October 28,1996).
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Yet, the Board never even asks the question about freight service on the line that

DesertXpress proposes to construct. The Board makes no determination or findings relating to

whether DesertXpress would impair service to shippers over the line which would be constructed

- presumably for the reason that it knew that no freight service would be provided. Provision of

freight service and the common carrier obligation to shippers is a distinguishing characteristic of

a line of railroad under 49 U.S.C. § 10901, and the common carrier obligation to shippers applies

to every inch of the interstate rail network, and no case to Petitioners1 knowledge has found it to

be otherwise - until the DesertXpress Decision.

ICCTA distinguishes between various categories of track -rail lines under §10901 are all

subject to the common carrier obligation to serve shippers and other categories of track are not

subject to those requirements. Entities that only switch rail cars with locomotives on track

within an industrial plant facility are not rail carriers See Willard v Fair-field S. Co., Inc, 472

F 3d 817, 821-23 (11th Cir. 2006); Sullivan v. Scoular Gram Co. 930 F.2d 798, 800-01 (10th Cir.

1991); and Kieronski v Wyandolle Terminal Railroad. 806 F.2d 107,108-10 (6th Cir. 1986)

"[S]trect, suburban, or interurban electric railways not operated as part of the general system of

rail transportation** are not rail carriers. 49 U S C. §10102 (5). The guidcways on which CN1MP

will operate will have trains traveling up to 300 m.p.h., and freight service at intermediate

locations along the corridor would not be conducive to trains operating at such speeds with short

headways measured in minutes. Even the 125 m.p.h. speeds projected by DesertXpress arc not

conducive to freight service.39 Petitioners maintain that these guideways and tracks arc not part

39 See Association of American Railroads Position Paper on Passenger Rail, January 2009
at: httn/Avww.aar.org. which states that "high-speed passenger trains should only operate on
tracks designated for their sole use, not on tracks used by freight railroads." PRIIA defines high
- speed rail as service that is "reasonably expected to reach speeds of at least 110 miles per

31



of the interstate rail network because they are not capable of and not intended for the provision

of common carrier service to freight shippers, and that the DcscrtXprcss proceeding be reopened

to confirm that.

B. Like Amtrak and the California-Nevada Interstate Maglev Project,
DesertXprcss is a "Railroad*' as Defined by 49 U.S.C. §20102 and Subject to
the Safety Jurisdiction of FRA

Congress has not left unregulated passenger rail entities or, more properly "railroad

carriers," that do not fall within the jurisdiction of the STB. They are subject to the safety

regulation of FRA by virtue of 49 U.S.C. §20102, which provides the following definitions of

"railroad" and "railroad carriers'* for purposes of the safety rules:

In this part—
(IK'railroad"--

(A) means any form of nonhighway ground transportation
that runs on rails or electromagnetic guideways, including—

(i) commuter or other short-haul railroad passenger
service in a metropolitan or suburban area and
commuter railroad service that was operated by the
Consolidated Rail Corporation on January 1, 1979, and
(n) high speed ground transportation systems that
connect metropolitan areas, without regard to whether
those systems use new technologies not associated with
traditional railroads, but

(B) docs not include rapid transit operations in an urban area
that arc not connected to the general railroad system of
transportation.

(2) "railroad carrier" means a person providing railroad
transportation

hour." 49 U.S.C §26106(b)(4). In testimony presented on April 1,2009 before the
Subcommittee on Transportation of the House Committee on Appropriations, Matt Rose,
President and CEO of BNSF Railway stated "[a]t sustained speeds in excess of 90 mph,
passenger train operations will need to be segregated from freight operation on separate track."
The Future of High Speed Rail. Intercity Passenger Rail and Amtrak. Hearing Before Subcomm.
on Trans of the H Comm. On Appropriations, 111lh Cong. (2009) (statement of Mr Matthew K.
Rose, Chairman, President and Chief Executive Officer, BNSF Railway Co.), at p. 4, attached
hereto at Tab 111.
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These definitions are significant because they show that Congress specifically

contemplated that there are railroad earners that are not part of the general system of rail

transportation or the interstate rail network that it wanted to be within the regime of Federal rail

safety regulation. Electromagnetic guideways, like those used in AMG's maglev technology, are

clearly not to be part of the interstate rail network. Similarly, high speed technologies "not

associated with traditional railroads," like DcscrtXprcss, arc also "railroad carriers1' under this

section.

This statutory language was amended in 1994, just a year before enactment of 1CCTA If

the House and Senate legislative committees with jurisdiction over these statutes intended to

extend the new STB's jurisdiction over economic regulatory matters to "railroad carriers" under

20102, they would not have limited the scope of the Board's jurisdiction in Section 10501 (a) to

transportation that is provided over the interstate rail network.40 These new high speed

technologies for moving passengers between metropolitan areas were receiving active research

and development funding from Congress, and it was known generally that at these high speed

services could not be operated over the same lines as the traditional freight rail network.

The substantive economic regulation performed by the STB addresses service, rate and

other issues arising from freight transportation, but not passenger transportation. When Congress

wanted the STB or its predecessor agency to address passenger rail issues, it created specific

authorization for that purpose. For instance, in the Rail Passenger Service Act, Congress

designated the ICC to resolve disputes between freight carriers and Amtrak over the terms of

Amtrak's access of rail facilities in 49 U S.C §24308(a)(2). More recently, under PRIIA,

40 They also would not have filed a Conference Report, H.R. Rep. No. 104-422, with the
language about the "curtailment" of the STB's jurisdiction over passenger rail, discussed supra
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Congress created a consultative role for the STB in the development by FRA and Amtrak of

metrics for measuring performance and service quality under Section 207 of this law, and in

Section 213 of PRIIA, Congress amended 49 U.S.C. §24308 to create new subsection (f) which

grants the STB power to initiate investigations or to entertain complaints by Amtrak or freight

railroads to determine whether Amtrak service delays or failures to achieve minimum service

standards are caused by a freight railroad's failure to grant appropriate priority to Amtrak trains.

However, the procedures for initiating or discontinuing Amtrak service do not require the

involvement of the ICC or STB under Chapter 109 of the 1C Act or 1CCTA. Rather, those

matters arc initiated by Amtrak without a regulatory proceeding. See 49 U.S.C. §§24701 and

24706.

Recognizing that the Board's role with rail passenger matters was limited to issues

arising from Amtrak's use of and impacts on the service of freight railroads (or vice versa),

Congress in the Amtrak Reform and Accountability Act of 1997 (§401(1)) changed Amtrak's

designation as a rail earner under 49 U.S.C. § 10102(5) to a railroad carrier under 49 U.S.C.

§20102(2). The explicit limitation of the Board's jurisdiction over mass transportation provided

by commuter rail operators in § 10501 (c)(2) does not lead to the inference that other forms of

passenger operations are somehow intended to be subject to the STB's jurisdiction. Congress

simply has not provided the Board with the tools to do so. The rate reasonableness regulation in

Chapter 107 of Title 49 and the abandonment and discontinuance of service in Chapter 109 arc

equally not designed for these purposes. The Board's narrow jurisdiction over commuter rail

operations extends only to the extent that these commuter rail services impact the common
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carrier obligation to freight shippers Congress did not provide the Board in 1CCTA or any

subsequent legislation to regulate intercity passenger rail service not provided by Amtrak41

The Board's DcscrtXpress Decision did not grapple with any of the facts which define

whether rail transportation is or is not subject to its jurisdiction. Rather, it focused solely on the

preemptive effect of rail transportation that "presumptively" was within its jurisdiction. The

Board erred in extending its jurisdiction in this unreasoned and unprecedented way.

C. The Board's DcscrtXpress Decision Presumes That Congress Intended to
Convey a Procedural Advantage to Conventional Rail Passenger
Technologies to the Detriment of Carriers Designated Under the Maglcv
Deployment Program

The DcscrtXpress Decision creates an anomaly that Congress could not have intended.

Congress in 1998 created the Maglcv Deployment Program, supra, to promote and encourage the

commencement of rail passenger service which employs this advanced passenger transportation

technology. This enactment followed by three years the enactment of ICCTA, in which

Congress stripped from the 1C Act the Board's explicit authority to regulate rail passenger

matters. Yet, Congress did not exempt the deployment of maglev train service from State or

local regulation. In effect, the Board's DesertXpress Decision presumes that Congress intended

to provide a procedural advantage to conventional, steel on steel technologies. There is no

support for that presumption.

Since 2001, FRA has funded $7 5 million in environmental and planning funds for the

deployment of the maglev technology operating in the 1-15 Corridor between Las Vegas and

41 Section 214 of PRI1A does create a highly limited pilot program whereby FRA may
permit rail carriers in up to two corridors to petition FRA to provide service in lieu of Amtrak.
The Board is given in 49 U.S.C. §2471 l(d) a role "in collaboration" with FRA to address
termination of these services or failures by the replacement carriers to their contractual
obligations
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Anaheim under the public private partnership established between CNSSTC and AMG. See

Kevorkian V.S. at If 20. Local matching funds of more than $2.1 million also has been expended

on those studies. Id. With the recent enactment of the TC Act of 2008, Congress has added $45

million in Federal ftinding for this project. These funds will be used to complete the

environmental impact statements and engineering plans so that contracts can be let to commence

construction of the first segment of this maglev system.

CNSSTC and AMG have devoted years of work and resources negotiating agreements

with local communities and the Nevada and California DOTs to secure the necessary

commitments and support for this project. A number of those communities support this joint

petition DesertXpress has sought through its petition for declaratory judgment to stretch the

scope of the STB's jurisdiction in an unprecedented way as a means to short circuit the local

approval processes. The Board should reopen this proceeding, and reverse its prior ruling.

CONCLUSION

Congress did not authorize or intend for this Board to convey to DesertXpress a

procedural advantage over the California-Nevada Interstate Maglev Project CNIMP that has

been designated by Congress to serve the rail passenger corridor between Las Vegas and

Southern California. The tracks that DesertXpress proposes to construct and operate will not be

a part of the interstate rail network or the general system of rail transportation, and the

DesertXpress will not provide common carrier services for rail shippers or be in a position to

affect those services provided by rail earners under 1CCTA.

The record of this proceeding should be reopened, CNSSTC and AMG should be

permitted to intervene in this proceeding and the Board's Declaratory Order served June 27,
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2007 should be revised to declare that construction of a passenger only railroad not part of the

interstate rail network is not subject to its jurisdiction.

Respectfully Submitted;

Robert P. vom Eigen
Sarah Sunday Key
FOLEY & LARDNER LLP
3000 K Street, N W
Washington, D.C. 20007
202-672-5300

Counsel for
CALIFORNIA-NEVADA SUPER SPEED
TRAIN COMMISSION AND
AMERICAN MAGLINE GROUP

April lf_.Filed Ann! X, 2009
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APPENDIX A

Definitions - Section 10102:

1C Act ICCTA

"(20) "rail carrier* means a person providing
railroad transportation for compensation."

"(5) 'rail earner1 means a person providing
common carrier railroad transportation for
compensation, but does not include street,
suburban, or intcrurban electric railways not
operated as part of the general system of rail
transportation;"

General Jurisdiction - Section 10501

"(a) Subject to this chapter and other law, the
Interstate Commerce Commission has
jurisdiction over transportation -

"(1) by rail carrier...

(2) to the extent such jurisdiction is not limited
by subsection (b) of this section or the extend
the transportation is in the United States and is
between a place in -

"(A) a State and a place in another State;....

"(a)(l) Subject to this chapter, the Board has
jurisdiction over transportation by rail carrier
that is -

(A) only by railroad;....

"(2) Jurisdiction under paragraph (1) applies
only to transportation in the United States
between a place in -

(A) a State and a place in the same or another
State as part of the interstate rail network, ..."

"(b) The Commission does not have
jurisdiction under subsection (a) of this section
over-

"(1) the transportation of passengers or
property.. .entirely in a State .. .and not
transported between a place in the United
States and a place in a foreign country ...."

"(c) This subtitle does not affect the power of a
State, in exercising its police power, to require

ICCTA contains no equivalent provision
reserving jurisdiction over rail earners for the
States, but does limit the STB's jurisdiction
over "mass transportation" that is provided "by
rail", to one exception:

"(c)(3)(B) The Board has jurisdiction under
section 11102 and 11103 of this title over
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reasonable intrastatc transportation by earners
providing transportation subject to the
jurisdiction of the Commission under the
subchapter unless (1) [the State's request for
certification that its standards and procedures
were in consistent with the Staggers Act had
been denied] or (2) the State requirement is
inconsistent with an order of the Commission
issued under this subtitle or is prohibited under
this subtitle

transportation provided by a local
governmental authority only if the Board finds
that such governmental authority meets all of
the standards and requirements for being a rail
carrier providing transportation subject to the

' jurisdiction of the Interstate Commerce
Commission that were in effect immediately
before the ICC Termination Act of 1995 "

"(d) The jurisdiction of the Commission and of
State authorities (to the extent such authorities
arc authorized to administer the standards and
procedures of this title pursuant to this section
and section 1 ISOl(b) of this title over
transportation by rail carriers .. is exclusive.

The equivalent subsection in ICCTA reads:

**(b) The jurisdiction of the Board ovcr-

(1) transportation by rail carriers, and the
remedies provided in this part with respect to
rates, classifications, rules (including car
service, interchange, and other operating rules),
practices, routes, services and facilities of such
carriers; and

(2) the construction acquisition, operations
abandonment or discontinuance of spur,
industrial, team, switching, or side tracks, or
facilities, even if the tracks are located, or
intended to be located, entirely in one States,

is exclusive. Except as otherwise provided in
this pan, the remedies provided under this part
with respect to regulation of rail transportation
are exclusive and preempt the remedies
provided under Federal or State law **

Section 10722

Established general guidelines for the carriers,
including rail carriers, to establish certain
incentive passenger rates.

No equivalent provision is included in
ICCTA

Section 10908

Discontinuance or change in interstate
passenger rail service was addressed in
accordance this section.

No equivalent provision is included in
ICCTA.

Section 10909

Discontinuance or change in mtra-state

No equivalent provision is included in
ICCTA.
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passenger rail service, when Sate authority
fails to act finally within 120 day the carrier
request, was addressed in accordance with this
section.
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Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34914

DESERTXPRESS ENTERPRISES, LLC—PETITION FOR DECLARATORY ORDER

VERIFIED STATEMENT OF KENNETH KEVORKIAN, VICE-CHAIR OF
CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION

IN SUPPORT OK JOINT PETITION BY CALIFORNIA-NEVADA SUPER SPEED
TRAIN COMMISSION AND AMERICAN MAG LINE GROUP

TO REOPEN

1. My name is Kenneth Kevorkian, and I am the Vice-Chair of the California-Nevada Super

Speed Train Commission ("CNSSTC"). My business address is 5067 Los Fchz Blvd , Los

Angeles, CA 90027. I am also a former Commissioner and Chairman of the California

Transportation Commission ("CTC") to which I was appointed by former California Governor

George Deukmejian, and reappointed by former California Governor Pete Wilson. The CTC has

jurisdiction and funding authority responsibility for all transportation projects (highways, roads,

bridges and transit) within the state of California.

2. The CNSSTC is a bi-state Commission, and a non-profit public benefit corporation,

established by the States of Nevada and California in 1998. The CNSSTC was formed to

promote development of, and issue a franchise to build, a high-speed train system connecting Las

Vegas, Nevada with Anaheim, California along the 1-15 Corridor. The CNSSTC is a public

agency chartered within the state of Nevada, with powers granted by the State to issue a

franchise to a private sector partner to design, build, operate and maintain a super speed train

system. The CNSSTC's powers include eminent domain and the power to issue bonds or other
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credit instruments necessary to finance construction of the high-speed train system. The

CNSSTC is comprised of 16 Commissioners, 8 each representing Nevada and California.1

3 In 1991, the CNSSTC selected the Transrapid™ ("TRI") Maglev technology as the high-

speed ground transportation system for the 1-15 Corridor.

4. In 1996, the CNSSTC formally issued an exclusive franchise to the American Maglme

Group ("AMG"). which serves as the Commission's private sector partner, to design, build,

operate and maintain the California-Nevada Interstate Maglev Project ("CMIMP"). Since that

time, the CNSSTC, along with AMG, has been engaged in the preparation of preliminary

engineering, financial, and environmental studies for the CNIMP, which will provide high-speed

passenger service over a 269 mile route between Las Vegas, Nevada and Anaheim, California

via Pnmm, Nevada and Barstow, Victorville and Ontario, California.

5. The CNSSTC and AMG have an exclusive arrangement covering the finance,

construction, operation and maintenance phases for the CNIMP. In particular, the CNSSTC,

which is a Nevada state agency, serves as the public partner tor the CNIMP and facilitates

coordination with affected localities as well as public outreach. AMG, which serves as the

private partner the CNIMP, operates as prime contractor and manager for the project, and also

1 CALIFORNIA COMMISSIONERS: Sarah L. Cat?.; Lawrence Dale (former Mayor,
City of Barstow); Ken Kevorkian (Vice Chairman); Gary C. Ovitt (San Bernardino County
Supervisor - 4th District), Angie Papadakis; Curt Pringle (Mayor, City of Anaheim); Joe Stein;
Alan D. Wapner (Commissioner, City of Ontario).

NEVADA COMMISSIONERS: Bruce Aguilcra (Commission Chairman); James Bilbray
(former U.S. Congressman, Nevada), Larry Brown (Clark County Transportation
Commissioner); Marykaye Cashman; Susan Martinovich (Director, Nevada Department of
Transportation); Chip Maxiield (former Clark County Transportation Commissioner), Danny
Thompson (AFL-CIO Director); Dina Titus (U.S. Congrcsswoman, 2nd District, Nevada).
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serves as the technology transferee, in addition to helping the CNSSTC with facilitating

coordination with affected localities as well as coordinating public outreach.

6. In 1998, as part of the Transportation Equity Act for the 21st Century ("TEA21"),2 the

Maglcv Deployment Program was enacted by the U.S Congress in order to plan, build and

demonstrate a high speed Maglcv system in the appropriate location somewhere in the United

States Pursuant to this program, in January 2000, the FRA instituted a competition for the

selection of one Maglcv product for final design, engineering and construction funding.3 The

CNSSTC and AMG entered the competition with the "First Forty Miles" of the CNIMP, the

segment between the Las Vegas and the town of Primm, Nevada, on the California Border. The

Commission received federal matching funds to prepare a project description and prc-

construction design and engineering plans for this segment, as well as an environmental

assessment (published by the FRA in 2000). Congress continued to appropriate additional

funding for the project to prepare preliminary plans for the remainder of the project, and to begin

environmental analysis and documentation for the project

7. In June 2002, the CNSSTC prepared and submitted to FRA a Project Description

describing the 169-mile Las Vcgas-Barstow component as a stand-alone project.

8. In June 2003, the CNSSTC prepared and submitted to FRA a Project Description

descnbmg the 32.1 mile Ontario-Anaheim segment.

2 See section 1218 of the Transportation Equity Act for the 21s1 Century ("TEA2P),
codified at 23 U.S.C. §322

3 See Final Rule: Magnetic Levitation Transportation Technology Deployment Program,
65 Fed. Reg. 2342 (Jan. 14,2000), attached hereto as Exhibit 1.
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9. Also in 2003, Congress enacted the Department of Transportation and Related Agencies

Appropriations Act4 to provide appropriations for FRA as well as other agencies. This measure

included funds specifically allocated to conduct additional design, engineering, and

environmental studies concerning the CNIMP pursuant to the FRA's Next Generation High

Speed Rail Technology Demonstration Program.

10. In May 2003, FRA issued a Notice of Intent to indicate its plan to prepare a

programmatic environmental impact statement ("PEIS") for the CNIMP in cooperation with the

Nevada Department of Transportation ("NDOT").5 FRA entered into a Memorandum of

Understanding6 with the CNSSTC, NDOT and the California Department of Transportation

("Caltrans") to govern the conduct of the PEIS.

11. In 2005, Congress approved the new transportation bill entitled Safe, Accountable,

Flexible, Efficient Transportation Equity Act - A Legacy for Users ("SAFETEA-LU"), which

directed the Secretary of Transportation to provide additional "federal assistance" to enable

deployment of the Las Vegas to Pnmm segment of the CNIMP Specifically, the legislation

allocated the first 545 million of the $90 million authorized by the Maglcv Deployment Program

to the first phase of the CNIMP to initiate deployment of the Las Vegas to Pnmm project

segment. However, due to inadvertent drafting flaws, this funding was not guaranteed as

"contract authority." In addition, the full comdor between Las Vegas and Anaheim was not

4 See Pub. L. 108-7.

5 See 69 Fed. Reg 29161 (May 20,2004), attached hereto as Exhibit 2.

6 See "Memorandum of Understanding Among the Federal Railroad Administration,
California Department of Transportation, Nevada Department of Transportation and The
California-Nevada Super Speed Train Commission For The Preparation of a Program
Environmental Impact Statement and Program Environmental Impact Report for The Proposed
California-Nevada Interstate Maglev Project" attached hereto as Exhibit 3.
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named. Due to the drafting flaws, SAFETEA-LU required revision before the $45 million

authorization could actually be approved and allocated by FRA.

12. The DesertXpress project came to our attention in 2006 with the announcement of a plan

to institute passenger-only rail service over trackage to be constructed between Las Vegas and

Victorville, California, along a portion of the right-of-way along the I-IS Freeway that has been

designated for use by the CNIMP. FRA published a Notice of Intent to Prepare an

Environmental Impact Study ("EIS") for the DesertXpress project on July 14,2006,7 and

CNSSTC and AMG participated in the public scoping meetings.

13 It was clear from this Notice that FRA was processing the environmental review process

in a manner substantially different from that which had been required by the FRA for the CNIMP

during the preceding years of study. For instance, the roles of the Caltrans and NDOT were

minimized, and there was no mention of compliance with the California Environmental Quality

Act or local permitting requirements. Also, FRA decided that there would be no comparative

analysis between the DesertXpress and the CNIMP. Moreover, the Notice made clear that there

would be no rail freight service provided on the proposed tracks to be used by DesertXpress

'The project would involve construction of a fully grade-separated, dedicated double track

passenger-only railroad . "8 The description of the track segments in the Notice mentions no

connection or interchange with the interstate network of freight rail earners. The description of

certain segments speak of the route "following the existing BNSF Railway Company (BNSF)

railroad corridor..." and "utilizing] an existing, but abandoned, former Atchison, Topeka &

7 71 Fed. Reg. 40176 (July 14,2006), attached hereto as Exhibit 4.

8 Id. at 40177 (emphasis added).
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Santa Fe railroad corridor. ."9 The Notice docs not include any discussion of connection or

interchange.

14. CNSSTC and AMG were unaware of DesertXpress's Declaratory Order proceeding

before the Surface Transportation Board ("STB") pnor to the Board's issuance of the

DesertXpress decision the summer of 2007. Neither CNSSTC nor AMG had Washington, D.C

counsel to monitor notices before the STB. Further, it is my understanding that neither NDOT

nor Caltrans received actual notice of the DesertXpress declaratory judgment proceeding beyond

the August 21,2006 official notice published in the Federal Register. As a result, neither

Caltrans nor NDOT participated in the proceeding and the Board did not receive input from the

affected state agencies concerning the facts pertinent to the junsdictional issue before the Board.

Moreover, during the time of the DesertXpress proceeding, CNSSTC and AMG were working to

secure the enactment of legislation to address the drafting flaw in the SAFETEA-LU measure

which was crucial to the continued viability of the CNIMP.

15. CNSSTC and AMG did not learn of the Board's decision in the DesertXpress proceeding

until July 3,2007 when Ms. Catherine Glidden, an environmental specialist in the STB's Section

of Environmental Analysis, sent an e-mail transmitting the DesertXpress Decision to several

state and federal officials, including James Mallery at NDOT. Mr. Mallery forwarded the e-mail

with the notice to Ms Richann Johnson, who serves as Executive Assistant to CNSSTC. Ms.

Johnson then forwarded the e-mail and notice to Mr Bruce Aguilcra, Chairman of the CNSSTC,

as well as to Mr. M. Neil Cummings, President of AMG.

16. After learning of the Board's decision in the DesertXpress proceeding, CNSSTC and

AMG considered, but ultimately decided against, filing a motion to intervene in the

Id.
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DesertXprcss proceeding. At that time, CNSSTC and AMG were working to secure the

necessary technical corrections to SAFETEA-LU that would result in funding for the CNIMP.

Prior to obtaining the corrections to SAFETEA-LU, CNSSTC and AMG did not have a stake in

the outcome of the DesertXprcss proceeding because the viability of the CMIMP was unclear.

As a result, even though CNSSTC and AMG learned about the Board's decision in the

DesertXpress proceeding in July 2007, without the funding necessary to ensure the viability of

the CNIMP, CNSSTC and AMG did not believe they were in a position to intervene.

17. In 2008, CNSSTC and AMG were ultimately successful in their efforts and the drafting

flaw was addressed by Congress through passage of the SAFETEA-LU Technical Corrections

Act of 2008 ("TC Act"), which was signed into law by President Bush on June 6,2008. Section

102(a) of the TC Act authorises funding of $45 million for each fiscal year 2008 and 2009 for

the CNIMP.

18 In January 2009,1, along with CNSSTC Chairman Bruce Aguilcra, Susan Martmovich,

Director of NDOT, her deputy Kent Cooper, as well as the AMG Board of Directors, met with

staff from FRA to present the 2 Year Plan and request that FRA publish a "Record of Decision"

regarding the plan. Mr. Mark Yachmctz. the FRA Associate Administrator in charge of railroad

development, indicated that FRA did not have any concerns with the plan, provided it had been

approved by NDOT, which had already occurred. We are currently awaiting FRA's final

comments on the plan

19. Completion of the necessary environmental, final design/engineering and financial

planning work has now been made possible by Congress in allocating federal funds to the

CNIMP through enactment of the TC Act. The CNSSTC has been working on a plan for funding

construction of the "First Forty Miles" of the CNIMP. This plan will be reevaluated in light of
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the new funding available under the Passenger Rail Investment and Improvement Act of 200810

("PR1IA") as well as the American Recovery and Reinvestment Act of 200911 ("Recovery Act").

We believe that the prospects for proceeding with construction are greatly enhanced by the

enactment of the Recovery Act.

20. CNSSTC and AMG, along with the Federal government, have already invested a

substantial amount of time and resources towards the CNIMP. In particular, since 2001, FRA

has funded almost $7.5 million in environmental and planning funds for the deployment of the

maglev technology operating in the 1-15 Corridor between Las Vegas and Anaheim under the

public pnvatc partnership established pursuant to Nevada and California laws between CNSSTC

and AMG. In addition, local matching funds of more than $2.1 million have also been expended

on those studies. Most recently, through the recent enactment of the TC Act of 2008, Congress

has added $45 million in Federal funding for this project, for which matching funds of S11.25

million will be raised.

21. It is imperative that the Board grant the motion by CNSSTC and AMG to reopen and

intervene in the DcscrtXprcss proceeding so that the Board's June 27,2007 Declaratory Order

can be reassessed taking into consideration all of the pertinent facts of the case and relevant

statutory provisions. Congress has specifically designated the CNIMP to serve the rail passenger

corridor between Las Vegas and Southern California. In light of this Congressional

pronouncement, the Board should reconsider these facts and rccxaminc the applicable law

relating to its jurisdiction of passenger only rail service not operated as part of the interstate rail

network, and reverse its June 27,2007 Declaratory Order.

10 Pub. L. 110-432.

"Pub. L. 111-5.
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VERIFICATION

State of California,

County of Los Angeles,

SS:

Kenneth Kevorkian, being duly sworn, deposes and says that he has read the foregoing

statement, knows the facts asserted there arc true and that the same are true as stated.

Signed1,

Subscribed and sworn to before me this day Apnl 2009.

Notary Public of .

My Commission expires
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Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34914

DESERTXPRESS ENTERPRISES, LLC—PETITION FOR DECLARATORY ORDER

VERIFIED STATEMENT OF KENNETH KEVORKIAN, VICE-CHAIR OF
CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION

IN SUPPORT OF JOINT PETITION BY CALIFORNIA-NEVADA SUPER SPEED
TRAIN COMMISSION AND AMERICAN MAGL1NE GROUP

TO REOPEN

1. My name is Kenneth Kevorkian, and I am the Vice-Chair of the California-Nevada Super

Speed Tram Commission ("CNSSTC"). My business address is 5067 Los Feliz Blvd , Los

Angeles, CA 90027 1 am also a former Commissioner and Chairman of the California

Transportation Commission ("CTC") to which I was appointed by former California Governor

George Deukmejian, and reappomted by former California Governor Pete Wilson. The CTC has

jurisdiction and funding authority responsibility for all transportation projects (highways, roads,

bndges and transit) within the state of California

2. The CNSSTC is a bi-statc Commission, and a non-profit public benefit corporation,

established by the States of Nevada and California in 1998. The CNSSTC was formed to

promote development of, and issue a franchise to build, a high-speed train system connecting Las

Vegas, Nevada with Anaheim, California along the 1-15 Corridor The CNSSTC is a public

agency chartered within the state of Nevada, with powers granted by the State to issue a

franchise to a private sector partner to design, build, operate and maintain a super speed train

system. The CNSSTC's powers include eminent domain and the power to issue bonds or other

WASH 4748816 1



credit instruments necessary to finance construction of the high-speed tram system The

CNSSTC is comprised of 16 Commissioners, 8 each representing Nevada and California '

3. In 1991, the CNSSTC selected the Transrapid™ ("TRl") Maglcv technology as the high-

speed ground transportation system for the 1-15 Corridor.

4. In 1996, the CNSSTC formally issued an exclusive franchise to the American Maglme

Group ("AMG"), which serves as the Commission's private sector partner, to design, build,

operate and maintain the California-Nevada Interstate Maglcv Project ("CNIMP"). Since that

time, the CNSSTC, along with AMG, has been engaged in the preparation of preliminary

engineering, financial, and environmental studies for the CNIMP, which will provide high-speed

passenger service over a 269 mile route between Las Vegas, Nevada and Anaheim, California

via Primm, Nevada and Barstow, Victorville and Ontario, California.

5. The CNSSTC and AMG have an exclusive arrangement covering the finance,

construction, operation and maintenance phases for the CNIMP. In particular, the CNSSTC,

which is a Nevada state agency, serves as the public partner for the CNIMP and facilitates

coordination with affected localities as well as public outreach. AMG, which serves as the

private partner the CNIMP, operates as prime contractor and manager for the project, and also

1 CALIFORNIA COMMISSIONERS: Sarah L. Catz, Lawrence Dale (former Mayor,
City of Barstow); Ken Kevorkian (Vice Chairman); Gary C. Ovitt (San Bernardino County
Supervisor - 4th District); Angic Papadakis; Curt Prmglc (Mayor, City of Anaheim); Joe Stem;
Alan D. Wapner (Commissioner, City of Ontario).

NEVADA COMMISSIONERS: Bruce Aguilcra (Commission Chairman), James Bilbray
(former U.S. Congressman, Nevada), Larry Brown (Clark County Transportation
Commissioner); Marykayc Cashman; Susan Martinovich (Director, Nevada Department of
Transportation); Chip Maxfield (former Clark County Transportation Commissioner); Danny
Thompson (AFL-CIO Director); Dma Titus (U.S. Congrcsswoman, 2nd District, Nevada).
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serves as the technology transferee, in addition to helping the CNSSTC with facilitating

coordination with affected localities as well as coordinating public outreach.

6. In 1998, as part of the Transportation Equity Act for the 21st Century ("TEA21"),2 the

Maglev Deployment Program was enacted by the U.S. Congress in order to plan, build and

demonstrate a high speed Maglev system in the appropriate location somewhere in the United

States. Pursuant to this program, in January 2000, the FRA instituted a competition tor the

selection of one Maglev product for final design, engineering and construction funding.3 The

CNSSTC and AMG entered the competition with the "First Forty Miles" of the CNIMP, the

segment between the Las Vegas and the town of Primm, Nevada, on the California Border. The

Commission received federal matching funds to prepare a project description and prc-

consiruction design and engineering plans for this segment, as well as an environmental

assessment (published by the FRA in 2000). Congress continued to appropriate additional

funding for the project to prepare preliminary plans for the remainder of the project, and to begin

environmental analysis and documentation for the project.

7. In June 2002, the CNSSTC prepared and submitted to FRA a Project Description

describing the 169-mile Las Vcgas-Barstow component as a stand-alone project.

8. In June 2003, the CNSSTC prepared and submitted to FRA a Project Description

describing the 32.1 mile Ontario-Anaheim segment

2 See section 1218 of the Transportation Equity Act for the 21SI Century ("TEA21"),
codified at 23 U.S.C. §322.

3 See Final Rule1 Magnetic Lcvitation Transportation Technology Deployment Program,
65 Fed. Reg. 2342 (Jan. 14,2000), attached hereto as Exhibit 1.
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9. Also in 2003, Congress enacted the Department of Transportation and Related Agencies

Appropriations Act4 to provide appropriations for FRA as well as other agencies. This measure

included funds specifically allocated to conduct additional design, engineering, and

environmental studies concerning the CNIMP pursuant to the FRA's Next Generation High

Speed Rail Technology Demonstration Program

10. In May 2003, FRA issued a Notice of Intent to indicate its plan to prepare a

programmatic environmental impact statement ("PEIS") for the CNIMP in cooperation with the

Nevada Department of Transportation ("NDOT").5 FRA entered into a Memorandum of

Understanding6 with the CNSSTC, NDOT and the California Department of Transportation

("Caltrans") to govern the conduct of the PEIS.

11. In 2005, Congress approved the new transportation bill entitled Safe, Accountable,

Flexible, Efficient Transportation Equity Act - A Legacy for Users ("SAFETEA-LU"), which

directed the Secretary of Transportation to provide additional "federal assistance" to enable

deployment of the Las Vegas to Primm segment of the CNIMP. Specifically, the legislation

allocated the first S45 million of the S90 million authorized by the Maglcv Deployment Program

to the first phase of the CNIMP to initiate deployment of the Las Vegas to Primm project

segment However, due to inadvertent drafting flaws, this funding was not guaranteed as

"contract authonty " In addition, the full corridor between Las Vegas and Anaheim was not

4 See Pub. L. 108-7.

5 See 69 Fed. Reg. 29161 (May 20,2004), attached hereto as Exhibit 2.

6 See "Memorandum of Understanding Among the Federal Railroad Administration,
California Department of Transportation, Nevada Department of Transportation and The
California-Nevada Super Speed Tram Commission For The Preparation of a Program
Environmental Impact Statement and Program Environmental Impact Report for The Proposed
California-Nevada Interstate Maglcv Project" attached hereto as Exhibit 3.
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named. Due to the drafting flaws, SAFETEA-LU required revision before the $45 million

authorization could actually be approved and allocated by FRA.

12. The DesertXpress project came to our attention in 2006 with the announcement of a plan

to institute passenger-only rail service over trackage to be constructed between Las Vegas and

Victorville, California, along a portion of the right-of-way along the MS Freeway that has been

designated for use by the CNIMP. FRA published a Notice of Intent to Prepare an

Environmental Impact Study ("EIS") for the DesertXpress project on July 14,2006,7 and

CNSSTC and AMG participated in the public scoping meetings.

13 It was clear from this Notice that FRA was processing the environmental review process

in a manner substantially different from that which had been required by the FRA for the CNIMP

during the preceding years of study. For instance, the roles of the Caltrans and NDOT were

minimized, and there was no mention of compliance with the California Environmental Quality

Act or local permitting requirements. Also, FRA decided that there would be no comparative

analysis between the DesertXpress and the CNIMP. Moreover, the Notice made clear that there

would be no rail freight service provided on the proposed tracks to be used by DesertXpress.

"The project would involve construction of a fully grade-separated, dedicated double track

passenger-only railroad. ."* The description of the track segments in the Notice mentions no

connection or interchange with the interstate network of freight rail carriers. The description of

certain segments speak of the route "following the existing BNSF Railway Company (BNSF)

railroad corridor..." and "utilizing] an existing, but abandoned, former Atchison, Topeka &

7 71 Fed. Reg. 40176 (July 14,2006), attached hereto as Exhibit 4.

8 Id at 40177 (emphasis added).
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Santa Fe railroad corridor.. .."9 The Notice does not include any discussion of connection or

interchange.

14. CNSSTC and AMG were unaware of DesertXpress's Declaratory Order proceeding

before the Surface Transportation Board ("STB") prior to the Board's issuance of the

DcscrtXprcss decision the summer of 2007. Neither CNSSTC nor AMG had Washington, D.C.

counsel to monitor notices before the STB. Further, it is my understanding that neither NDOT

nor Caltrans received actual notice of the DcsertXpress declaratory judgment proceeding beyond

the August 21,2006 official notice published in the Federal Register. As a result, neither

Caltrans nor NDOT participated in the proceeding and the Board did not receive input from the

affected state agencies concerning the facts pertinent to the jurisdictional issue before the Board.

Moreover, during the time of the DcsertXpress proceeding, CNSSTC and AMG were working to

secure the enactment of legislation to address the drafting flaw in the SAFETEA-LU measure

which was crucial to the continued viability of the CNIMP.

15. CNSSTC and AMG did not leam of the Board's decision in the DesertXprcss proceeding

until July 3,2007 when Ms. Catherine Glidden, an environmental specialist in the STB's Section

of Environmental Analysis, sent an e-mail transmitting the DesertXprcss Decision to several

state and federal officials, including James Mallery at NDOT Mr Mallery forwarded the e-mail

with the notice to Ms. Richann Johnson, who serves as Executive Assistant to CNSSTC. Ms.

Johnson then forwarded the e-mail and notice to Mr. Bruce Aguilcra, Chairman of the CNSSTC,

as well as to Mr. M. Neil Cummings, President of AMG.

16. After learning of the Board's decision in the DesertXpress proceeding, CNSSTC and

AMG considered, but ultimately decided against, filing a motion to intervene in the

Id.
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DesertXpress proceeding. At that time, CNSSTC and AMG were working to secure the

necessary technical corrections to SAFETEA-LU that would result in funding for the CNIMP.

Prior to obtaining the corrections to SAFETEA-LU, CNSSTC and AMG did not have a stake in

the outcome of the DesertXpress proceeding because the viability of the CMIMP was unclear.

As a result, even though CNSSTC and AMG learned about the Board's decision in the

DesertXpress proceeding in July 2007, without the funding necessary to ensure the viability of

the CNIMP, CNSSTC and AMG did not believe they were in a position to intervene.

17. In 2008, CNSSTC and AMG were ultimately successful in their efforts and the drafting

flaw was addressed by Congress through passage of the SAFETEA-LU Technical Corrections

Act of 2008 ("TC Act"), which was signed into law by President Bush on June 6, 2008 Section

102(a) of the TC Act authorizes funding of $45 million for each fiscal year 2008 and 2009 for

the CNIMP

18. In January 2009,1, along with CNSSTC Chairman Bruce Aguilcra, Susan Martinovich,

Director of NDOT, her deputy Kent Cooper, as well as the AMG Board of Directors, met with

staff from FRA to present the 2 Year Plan and request that FRA publish a "Record of Decision"

regarding the plan. Mr. Mark Yachmetz, the FRA Associate Administrator in charge of railroad

development, indicated that FRA did not have any concerns with the plan, provided it had been

approved by NDOT, which had already occurred. We arc currently awaiting FRA's final

comments on the plan

19. Completion of the necessary environmental, final design/engineering and financial

planning work has now been made possible by Congress in allocating federal funds to the

CNIMP through enactment of the TC Act. The CNSSTC has been working on a plan for funding

construction of the "First Forty Miles" of the CNIMP. This plan will be rccvaluatcd in light of
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the new funding available under the Passenger Rail Investment and Improvement Act of 200810

("PRIIA") as well as the American Recovery and Reinvestment Act of 20091' ("Recovery Act").

We believe that the prospects for proceeding with construction are greatly enhanced by the

enactment of the Recovery Act.

20. CNSSTC and AMG, along with the Federal government, have already invested a

substantial amount of time and resources towards the CNIMP. In particular, since 2001, FRA

has funded almost $7.5 million in environmental and planning funds for the deployment of the

maglcv technology operating in the 1-15 Comdor between Las Vegas and Anaheim under the

public pnvate partnership established pursuant to Nevada and California laws between CNSSTC

and AMG. In addition, local matching funds of more than S2.1 million have also been expended

on those studies. Most recently, through the recent enactment of the TC Act of 2008, Congress

has added S45 million in Federal funding for this project, for which matching funds of $11.25

million will be raised

21. It is imperative that the Board grant the motion by CNSSTC and AMG to reopen and

intervene in the DcscrtXpress proceeding so that the Board's June 27,2007 Declaratory Order

can be reassessed taking into consideration all of the pertinent facts of the case and relevant

statutory provisions. Congress has specifically designated the CNIMP to serve the rail passenger

corridor between Las Vegas and Southern California In light of this Congressional

pronouncement, the Board should reconsider these facts and reexamme the applicable law

relating to its jurisdiction of passenger only rail service not operated as part of the interstate rail

network, and reverse its June 27,2007 Declaratory Order.

10 Pub L 110-432

"Pub L. 111-5.
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VERIFICATION

Stale of California,

County of Los Angeles,

SS:

Kenneth Kevorkian, being duly sworn, deposes and says that he has read the foregoing

statement, knows the facts asserted there are true and thai the same are true as stated.

Subscribed and sworn to before me this fl^Jfcy ApnU 2009.

Notary Public of

My Co;
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TABLE 1 —WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility Address Waste description

(5) Reopener
(a) If BWX Technologies discovers lhal a condition at the facility or an assumption

related to the disposal of the excluded waste that was modeled or predicted m the
petition does not occur as modeled or predicted, then BWX Technologies must re-
port any information relevant to that condition, in writing, to the Regional Adminis-
trator or his delegate within 10 days or discovering that condition

(b) Upon receiving information described in paragraph (a) of this section, regardless
of its source, the Regional Administrator or his delegate will determine whether
the reported condition requires further action Further action may Include repealing
the exclusion, modifying the exclusion, or other appropriate response necessary to
protect human health and the environment

(6) Notification Requirements BWX Technologies must provide a one-time written
notification to any Stale Regulatory Agency to which or through which the delisted
waste described above will be transported for disposal at least 60 days prior to
the commencement of such activities Failure to provide such a notification will be
deemed to be a violation of this exclusion and may result in a revocation of the
decision

[FR Dor 00-950 Filed 1-13-00. 8 45 am]
BILLING CODE UM-50-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 268

[FRA Docket No FRA-98-4545, Notice No.
3]

R1N 2130-AB29

Magnetic Levrtatlon Transportation
Technology Deployment Program

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT].
ACTION: Final rule.

SUMMARY: FRA published an Interim
final ruin with request for comments on
October 13.1998 (63 FR 54600),
implementing the Magnetic Lcvitation
Technology Deployment Program An
amendment In the interim final rule was
published on February 12,1999 (64 FR
7133) extending the deadline for the
submission of application packages
from December 31,1998. to February 15,
1999, and making other adjustments to
various dates which flow from that
extension of time

As amended, (he interim final rule
establishes dates for Iho Timing of Major
Milestones and requires FRA to select
out) project for final design, engineering,
and construction funding at the
completion of Phase HI This
rulemakmg revises the dates established
for (he Timing of Major Milestones to
reflect unanticipated delays in the
completion of Phase I of the program,
changes the description of Phase II to
eliminate the requirement for each grant
recipient to initiate activities aimed at

preparing a silo-specific draft
Environmental Impact Statement (RIS).
expands Phase III to allow down-
selecting to more than one project fur
additional study, and shifts FRA's
selection of one project for final design,
engineering, and construction funding
to Phase IV It also specifies that certain
expenses incurred prior to the execution
of a cooperative agreement to assist in
the financing ofpre-conslruction
activities, but after enactment of the
Transportation Equity Act fur the 21st
Century (TEA 21) [June 9,1998), are
eligible for reimbursement of the
Federal share of the cost.
EFFECTIVE DATE: This final rule is
effective January 14. 2000
FOR FURTHER INFORMATION CONTACT:
Arnold Kupfennan, FRA, 1120 Vermont
Ave., NW, Washington, DC 20590
(telephone 202-493-6365; E-mail
address:
(Arnold Kupfcrman©fra dot gov), or
Garuth Rosenau, Attorney. Office of
Chief Counsel, FRA. 1120 Vermont
Ave., NW. Mailstop 10. Washington, DC
20590 (telephone 202-493-b054, C-mail
address: Garclh.RoscnauOfra dot.gov)

SUPPLEMENTARY INFORMATION:

I. Background

A The Transportation Equity Act for the
21st Century (TEA 21)

TEA 21 (Pub L No 105-178) adds a
new section 322 to title 23 of the United
States Code Section 322 provides a lolal
of $55 million fur KIHC.H! Years 1999
through 2001 for transportation systems
employing magnetic, levilaliun
("Magiev") Section 322 requires FRA to
establish project selection criteria, to
solicit applications for funding, to suluU
one or more projorts to receive financial
assistance for prcconstruction planning
activities, and. after completion of such

activities. In select one of the projects to
receive financial assistance for final
dnsign. engineering, and construction
activities Section 322 authorizes—but
docs not appropriate—additional
Federal funds of 5950 million for final
design and construction of the most
promising project Section 322 provides
that the portion of the project not
covered by the funds provided under
suction 322 may be covered by any non-
Federal funding sources—including
private (debt and/or equity). State, local,
regional, and other public or public/
private entities—as well as by Federally-
provided Surface Transportation
Program, and Congestion Mitigation und
Air Quality Improvement Program
funds, and from other forms of financial
assistance under TEA 21, such as loans
and loan guarantees
B. Tha Interim Final Rule

On October 13,1948. FRA published
in the Federal Register an interim final
rule that established, on an interim
basis, the regulations governing
financial assistance under the Magtav
Deployment Program, including the
project selection criteria. The document
solicited public comments and
applications for Maglcv prcconstruction
planning grants As noted above, the
rule was amended once to extend the
deadline for submission of application
packages from interested States or their
designated authorities The interim final
rule provides, u definition of terms used
in the Interim Final Rule, a description
and schedule for the various phases of
the Magiev Deployment Program,
identification of available funding
sources for the Program, requirements
fur the Federal and Stale shares and
restrictions on the uses of Federal
maglev funds: identification of eligible
participants, project eligibility
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standards; a description of Ihc formal,
content and liming of applications Tor
preconslrurlion planning assistance and
the criteria to be mud by FRA in
evaluating (he applications, and a
description of the criteria to bo used in
selecting one project for final design,
engineering and construction

II. Discussion of Comments and
Conclusions

FRA received only two timely-filed
public commonts on the interim final
rule Set forth below is a summary of the
comments received and FRA's
responses to the concerns expressed in
those letters to the docket

Comment. One com mentor expressed
concern that the process sot forth in the
interim final rule appears to call for
project applicants to commit to
proceeding with a maglov project in
advance of the environmental analysis
required under National Environmental
Policy Act (NEPA) The commenter
alleges that under NEPA any project
must involve a study of alternatives,
including technology alternatives which
may have different environmental
effects

Response Under the authorizing
legislation (Section 1218 of TEA 21). the
authorized funding can only be usod to
pay the costs of pruconstruction
planning activities, design, engineering
and construction of "transportation
systems employing magnetic levilation
that would be capable of safe use by the
public at a speed in excess of 240 miles
per hour." It is clenr that the
Congressional intent is to consider only
muglev technology for the use of these
funds

Comment The second commenter
expressed concern that under the
schedule suggested in the interim final
rule, not enough lime wjs allowed for
promulgation of appropriate safety
standards and testing for safety before
full construction authorization is given.

Response" Under the changes in the
schedule effected by this nilemakmg,
the selection of one project for final
design, engineering and construction is
delayed until March 2001, at the
earliest. In no event will construction be
authonzcd until FRA is fully satisfied
that the system will meet appropriate
safety standards.

III. Summary of Revisions to the
Interim Final Rule and Rationale for
Such Changes

Changes in Dalet,
Section 268 3 (h) of the interim final

rule, as amended, established April 30.
1900 as the date for the completion of
Phase I—Competition for Planning

Grants However, the selection of seven
of tho applicants for participation in the
program was not announced by tho
Secretary of Transportation until May
24,1090. Additional tune has boon
required to negotiate suitable
cooperative agreements with each of the
selected participants As a consequence,
it is necessary to revise many of tho
dales specified in Ihc inlrrim final ruin
to reflect a realistic schedule.

Eligibility of Pre-agreement Activities
In order lo continue on-going work on

several projects that had boon initiated
prior to tho execution of cooperative
agreements under the Maglcv
Deployment Program and in response lo
several requests. FRA has decided lo
make eligible for funding certain
expenses incurred subsequent to June 9,
1998 ( the date of enactment of TEA 21),
provided that they contributed to
development of the Project Description
described in Phase II. This rulemaking
adds this provision to § 2G8 5 of the
rule

Exclusion of Requirement for Funding
for Site-specific EIS in Phase II of tho
Project

Tho mtonm final rule required thai.
"After completion of the EA
[Environmental Assessment], each
financial assistance recipient will
initiate activities aimed at preparing a
site-specific draft environmental impact
statement " It was intended that these
activities would be included in the
scope of work lo be funded by the
proconstruction planning grant Because
of the constraints on the available
funding, thorp may not be sufficient
funds to pay the Federal share of the
costs of activities aimed at the
preparation of site-specific draft EIS's
for each of the seven protects selected
for pre-consiruction planning, as
specified in §208 3 (c). Therefore, this
rulomaking eliminates that requirement
from the description of Phase II—Project
Description Development

Down-selection of One or More Projects
in Phase III of the Program

Tho interim final rule, as amended,
requires FRA to evaluate the
information provided by the seven
selected participants during Phase II of
the Program and select a single project
for final design, engineering, and
construction funding as Phase III of Ihc
Program FRA anticipates ihut after a
year of study more than one of tho
projects being planned may meet all of
the eligibility requirements of the law,
and, without additional information
from additional environ menial studies,
financial analysis, and detailed design,

it will not bn possible lo make a well-
informed choice of the best project. This
rulemaking changes Ihr description of
Phase III—Project Selection Process lo
permit tho FRA to delay the selection of
a single project for final design,
engineering, and construction funding,
and to down-select more than one
eligible project for further study
Additional environmental studies,
financial analysis, and detailed design
would be funded for each of the down-
selected projects.

Selection of One Project

This rulemaking also changes Phase
IV—Project Development and
Completion of Site-Specific EIS to
require FRA to select one project, if
more than one project is down-selected
by FRA in Phase III

These proposed changes have boon
discussed with the seven participating
agencies thai would bo affected by the
proposed change, and there is
agreement that such changes arc
desirable

Regulatory Analyses and Notices
This rulemaking modifies the interim

final rule by
(1) Eliminating the requirement in

§ 268.3 (c) for each grant recipient to
initiate activities aimed at the
preparation of a site-specific EIS after
completion of an Environmental
Assessmenl (EA),

(2) Modifying § 2G8.3 (d) to allow the
FRA to down-select ono or more
projects and to finance Ihc preparation
of environmental and other additional
studies for Ihc down-selected projects
before selecting one project for final
design, engineering, and construction
funding;

(3) Changing § 268 3 (e) to require
FRA to select one project for final
design, engineering, and construction
funding, if more than one project is
down-selected by FRA in Phase III,

(4) Amending the dates specified in
§ 268 3 to reflect a realistic schedule.

(5) Adding paragraph (c) to § 268 5 to
make some costs incurred after June 9,
1998 eligible for reimbursement; and

(6) Amending § 268 21 to conform to
the above changes

There are no other changes to the
interim final rule.

Regulatory Analyses and Notices

E.O. 12866 and DOT Regulatory Policies
and Procedures

The agency has evaluated this Final
Rule in accordance with existing
regulatory policies and procedures and
has concluded that it is a nonsignificant
regulatory action under E O 12866. and
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a nonsignificant rule under section
5(a)(4) of the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26.1979) The Final Rule is not a
significant regulatory action under E.O.
12866 because it will not have an
annual offoct on tho economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; will not
create a serious inconsistency with un
action planned or underway by another
Fedora! agency, will not materially alter
the budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; and will not raise novel legal or
policy issues arising out of legal
mandates, the President's priorities, or
Ihe principles of the Executive Order
The Final Rule implements Ihe
prcconstruclion planning portion of a
Congrcssionally mandated program to
provide financial assistance lo stato and
local governments in developing and
implementing a transportation project
involving magnetic Icvitation. At this
time, tho sum of S55 million dollars is
available to implement Ihe program and
an authorization for future
appropriations totaling $950 million is
in place However, us noted earlier, the
availability of these additional funds is
contingent on an appropriation by tho
Congress

Regulatory Flexibility Act
The Regulatory Flexibility Act of 1980

(5 U S C 601 at setj) requires a review
of rules lo assess their impact on small
entities FRA certifies that this rule will
not have a significant impact on a
substantial number of small entities
Eligible applicants for the Maglov
Deployment Program are limited by the
enabling statute (23 U S C 322(d))"to
States or authorities designated by one
or more Stales. The program
implemented by the final rule has the
potential to benefit some small cnlilios
who may be able to participate as
consultants lo Stales or designated
authorities in tho preconstruction
planning activities, final design,
engineering and construction activities
for Maglev deployment.

Paperwork Reduction Act
The Paperwork Reduction Act (44

U S.C. 3501 et seq ) addresses Ihe
collection of information by Ihe Federal
government from individuals, small
businesses and State and local
government and seeks to minimize the
burdens such information collection
requirements might impose A

collection of information includes
requiring answers lo identical queslions
posed lo, or identical reporting or
record-keeping requirements imposed
on. Ion or more persons, other than
agencies, instrumentalities or employees
of the United States This final rule "
contains information and reporting
requirements that would apply to States,
groups of States or designated
authorities that Hie applications for
Federal funding for preconstruction
planning activities, and to grant
recipients who would conduct final
design, engineering and construction
activities in support of Maglev
deployment As anticipated in tho
interim final rule, the statutory limit on
Ihe types of entities that may apply for
funding (Stales, groups of Slates, and
State designated authorities), the
rigorous requirements for developing a
viable projpct. and the substantial
financial and resource commitment thai
were required of applicants, Ihe FRA
received fewer than 10 completed
applications for preconslruction
planning funds from qualified
applicants

Environmental Impact
FRA has evaluated these regulations

in accordance with its procedures for
ensuring full consideration of the
potential environmental impacts of FRA
actions, as required by tho National
Environmental Policy Act (42 U.S C.
4321 ol soq) and related directives FRA
has concluded thai tho issuance of this
final rule, which establishes a process
for receiving applications for planning
activities associated with Ihe Magluv
Deployment Program, does not have a
potential impact on the environment
and docs not constitute a major Federal
action requiring un environmental
assessment or environmental impact
statement The final rule includes
requirements for the preparation of
environmental assessments of proposed
Maglov projects by successful applicants
during the preconstruction planning
stage and additional environmental
reviews will be undertaken under the
auspices of the FRA before one Maglev
project is selected for final design and
construction funding

Federalism Implications
This final rule has been analyzed in

accordance with the principles and
criteria contained in Executive Order
12612, and FRA hus determined that it
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment Tho Maglev
Deployment Program provides stales
with tho opportunity to explore tho
development of a now transportation

technology in a working partnership
with the Federal Government.

List of Subjects in 49 CFR Part 268

Grant programs-transportation. High
speed ground transportation, Maglov.
Magnetic Icvitation

IV. Provisions of The Final Rule
In consideration of the foregoing, FRA

revises part 268 title 49 of Ihe Code of
Federal Regulations to read as set forth
below:

PART 268—MAGNETIC LEVITATION
TRANSPORTATION TECHNOLOGY
DEPLOYMENT PROGRAM

Subpart A—Overview
2081 Definitions
268 3 Different phases of the Maglev

Deployment Program
2b8 5 Federal funding sources for the

Maglev Deployment Program
268 7 redenil/Stalc shiiru iincl ruti trillion-)

on tho uses of Federal Maglev Funds

Subpart B—Procedures For Financial
Assistance
208 9 Eligible participants
268 11 Project eligibility standards
268 13 Deadline Tor submission of

applications for prcconatruction
planning assistance

268 15 Form and content*) of applications
for pa-construction planning assistance

.!68 17 Project sului tion criteria
268 19 Evaluation of applications for

preconstruction planning tusistam e
268 21 Down-selection of one or more

Maglev pro|(!(.ls fur further study and
selection of one project fur final dfsl&n.
engineering, and construction funding

Authunty. 49 U S C 322. 23 U S C 322. 41)
CFR 1 40

Subpart A—Overview

§2681 Definition*.
As used in this part—
CMAQ moans Congestion Mitigation

and Air Quality Improvement Program
(23 USC 149)

Environmental assessment ("EA"J
moans I HP environmental assessment in
support of the project description and
containing the information listed in
§26811(b](6)(i).

Environmental impact statement
("EIS") means Ihe environmental
impact statement which is required
pursuant lo §§26B 3

Eligible project costs means the costs
of preconHlruclion planning activities
and the capital cost of the fixed
guidoway infrastructure of a Maglev
project, including land, piers,
guidewuys, propulsion equipment and
other components attached to
guidcways. power distribution facilities
(including substations), control and
LommuniLations facilities, access roads,



Federal Register/Vol. 65. No. 10/Friday, January 14. 2000/Rules and Regulations 2345

and storage, repair, and maintenance
facilities, bul eligible project costs do
not include the cost of stations,
vehicles, and equipment.

Federal Maglev funds meuns such
funds as arc provided under tho
authority of 23 U S C 322 to pay for
Eligible Project Costs

Full project costs means tho total
capital costs of a Maglev project,
including Eligible Project Costs and tho
costs of stations, vehicles, and
equipment

Phase means one of the five different
phases of the Maglev Deployment
Program, these phases arc described in
§2683

Maglev means transportation systems
employing magnetic levitation that
would be capable of safe use by the
public at a speed in excess of 240 miles
per hour

Maglev Deployment Program moans
the program authorized by 23 U S C
322

Partnership potential means the usage
of the term in the commercial feasibility
study of high-speed ground
transportation (High Speed Ground
Transportation for America] mandated
under section 1036 of the Intcrmodal
Surface Transportation Efficiency Act of
1901 (105 Stat 1978). Under that usage
any corridor exhibiting Partnership
Potential must at least meet the
following Iwo conditions

(1) Private enterprise must be able to
run on the corridor—once buill and
paid for—as a completely self-sustaining
entity, and

(2) The total benefits of a Maglev
comdor must equal or exceed its total
costs.

STP means the Surface Transportation
Program (23 U.S C 133)

TEA 21 means the Transportation
Equity Act for the 21sl Century (Public
Law No. 105-178,112 Stat 107)

§ 268.3 Different phases of tho Maglev
Deployment Program.

(a) The Maglev Deployment Program
includes five phases, as described in
paragraphs (b) through (f) of this
section The current protected timing for
im piemen I ing these pluses is indicated
to assist applicants in planning Iheir
projects AH dates beyond the first date
(ihe deadline for the submission of
procoiislriicliun planning applications)
arc for planning purposes only and arc
subject to chango—including possible
acceleration of deadlines—based on the
progress of the Maglev Deployment
Program, grantees will be notified
accordingly

(b) Phase I—Competition for Planning
Grants (Early October 1998—-September
15, 1999).

(1) Description. In Phase I, Stales will
apply for funds for pruconslnicliun
planning activities. As required by
§ 268 13, applications must be filed with
FRA by February 15.1999. FRA will
select one or more projects to receive
prcconstruction planning financial
assistance awarded under this part to
perform Phase II of the Maglev
Deployment Program.

(2) Timing of Major Milestones
(i) February 15,1999—Planning grant

applications duo.
(n) May 24,1999—FRA announces

grantees for planning grants.
(in) August 31,1099—FRA awards

planning grants for the conduct of
activities listed in Phase II

(c) Phase II—Project Description
Development (July 1,1999—June 30,
2000)

(1) Description In Phase II, each grant
recipient will prepare and submit to
FRA a project description, supporting
preconstruction planning reports, and
an EA. Supporting reports may include
demand and revenue analyses, project
specification, cost estimates,
scheduling, financial studies, a system
safety plan (including supporting
analysis), and other information m
support of tho project description. FRA
will use this information in reaching a
decision on which projects to down-
select for completion of silo-specific
environmental studies, investment
grade revenue forecasts, and other
studies and amilyscs necessary prior lo
initiation of construction FRA will
initiate documentation of environmental
factors considered in the project
selection process.

(2) Timing of Major Milestones
(i) February 29, 2000—Deadline for

submission of appropriate EA's needed
by FRA for the down-selection of one or
more projects under Phase III.

(ii) June 30,2000—Deadline for
submission of project descriptions and
any related supporting reports needed
by FRA for down-selection of one or
more projects

(d) Phase III—Project Selection
Process (July 1.2000— September 30,
2000).

(1) Description FRA will evaluate the
information provided by the grant
recipients under Phase II and will
down-select one or more projects for
completion of additional environmental
studies, investment grade revenue
forecasts, and other studies and analyses
necessary prior lo initiation of
construction

(2) Timing of Major Milestones
September 30, 2000—FRA down-selects
one or more projuct(s).

(e) Phase IV—Project Development
and Completion of Site-specific EIS
October 1. 2000—November 30. 2001}.

(1) Description The financial
assistance recipient(s) down-selected in
Phase III will complete additional
environmental studies, investment
grade revenue forecasts, and other
studies and analyses necessary prior to
initiation of construction, and address
issues raised by FRA's review of system
safety plans (including supporting
analysis). They will also initiate final
design and engineering work for the
down-selected projcct(s) If more than
one project is down-selected in Phase
III, FRA will select one of them for final
design, engineering, and construction
funding Detailed agreements for the
construction and operation of the
selected project will be negotiated

(2) Timing of Major Milestones
(1) March 31, 2001—If more ihun one

project is down-solortcd in Phase 111,
FRA will select one project

(n) December 31,2001—FRA will
issue a Final Record of Decision on tho
site-specific EIS fur ihe one selected
project, confirming the project design

(f) Phase V—Completion of Detailed
Engineering and Construction January 1,
2002 and beyond) In Phase V, tho
sponsoring State or State-designated
authority will oversee the efforts of tho
public/private partnership formed lo
progress the selected project, to
complete the detailed engineering
designs, and finance, construct, equip,
and operate the project in revenue
service. Construction will be contingent
upon the appropriation of Federal
funds In no event will construction be
authorized until FRA is fully satisfied
that Ihe system will meet appropriate
safety standards

§268.5 Federal funding sources for the
Maglev Deployment Program.

[a] Federal Maglcv Funds, Section 322
of Title 23 provides for (he following
funds for the Maglev Deployment
Program*

(1J Contract authority Fifty-five
million has been made available for the
Maglov Deployment Program as contract
authority from the Highway Trust Fund
for Fiscal Years 1999 through 2U01, this
would bo used to fund the compel! I ion
in all its phases and could also be used
for final design, engineering, and
construction activities of the selected
project. Of the S55 million, the Congress
has made available up to SI 5 million for
Fiscal Year 1999. up lo S15 million for
Fiscal Year 2000. and $25 million for
Fiscal Year 2001

(2) Authorization for appropriations
Nine hundred fifty million, also from
the Highway Trust Fund, has been
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authorized to be appropriated for the
Moglcv Deployment Program for Fisuil
Yours 2000 through 2003. Of (he $950
million. $200 million is authorized to be
appropriated for each of Fibcal Years
2000 and 2001, S250 million for Fiscal
Year 2002. and 5300 million for Fiscal
Year 2003. Any decision to proceed
with possible Federal funding of the
construction of a Maglcv sybtem will be
contingent upon the receipt of
appropriations, and upon completion of
appropriate environmental
documentation.

(b) Other federal funds Section 322
of Title 23 provides that the portion of
the Maglcv project not covered by
Federal Maglov Funds may be covered
by any non-Federal funding sources—
including private (debt and/or equity),
State, local, regional, and oilier public
or public/private entities—as well as by
Federally-provided STP and CMAQ
funds, and by other forms of financial
assistance made available under title 23
and TEA 21, such as loans and loan
guarantees

(c) Costs Incurred in Advance of
Cooperative Agreement Certain costs
incurred in advance of the execution of
d uoupurativo agreement between FRA
and the grantee for pro-construct 1011
planning but after enactment of TEA 21
(June 9,199H) will be eligible for
rcimburbcmenl, but such costs are
allowable only to the extent that they
aro otherwise allowable under the terms
of a fully nxecutcd cooperative
agreement.

52687 Pectoral/State sham and
restrictions on the uses of Federal Maglev
Funds.

(a) Federal share The Federal share of
Full Projects Costs shull be not more
than 3ft, with the remaining 'A paid by
the grant recipient using non-Federal
funds Funds made available under STP
and CMAQ arc considered non-Federal
funds for purposes of the matching
requirement

(b) Restrictions on the urns of Federal
Maglov Funds

(1) Fedora! Maglcv Funds may be
applied unly lo Eligible Project Costs:

(2) Federal Maglev Funds provided
under a preconslruclion planning grant
may be used only for Phase II activities,
and for completion of site-specific draft
ElS's. see §268 3,

(3} Federal Maglev Funds may bo
used to pay for only Vi of
prcconstruction planning costs, grant
recipients are required to pay the
remaining V*i of the costs with non-
Federal funds; and

(4) The "prevailing wages"
requirement of the Davis Bacon Act (40
U S.C 276a-276a-5) applies to any

construction contracts under the Maglov
Deployment Program

Subpart B—Procedures For Financial
Assistance

ft 268 9 Eligible participants
Any Slate, or any authority designated

by one or more Statc(s) to carry out the
prcconstruction planning activities
under the Maglev Deployment Program
is eligible to participate in the Muglev
Deployment Program

§268.11 Project eligibility standards
(a) Project eligibility standards for

preconstruction planning financing [I]
As required by 23 U S.C. 322[d)(4], in
order to bo eligible lo receive financial
assistance, a Maglov project shall

(1) Involve a segment or segments of
a high-speed ground transportation
corridor that exhibit Partnership
Potential,

tn) Require an amount of Federal
funds for project financing that will not
exceed the sum of Federal Maglev
Funds, and the amounts made available
by States under STP and CMAQ.

" (111) Result in an operating
transportation facility that provides a
revenue producing service,

(iv) Bo undertaken through a public
and private partnership, with at least Vj
of Full Project Costs paid using non-
Federal funds;

(v) Satisfy applicable statewide and
metropolitan planning requirements;

(vi) Bo approved by FRA based on an
application submitted by a State or
authority designated by one or more
States.

(vii) To the extent that non-United
Sidles Maglev technology is used within
the United States, be earned out as d
technology transfer project, and

(vm) Be carried out using materials dt
least 70 percent of which are
manufactured in the United Stales.

(2) FRA recognizes that applicants for
prcconstruction planning grants will not
have detailed information with rospect
to some of the requirements of
paragraph (a)(l) of this section, and that
the purpose of a preconslniclion
planning grant is to develop much of
this information with respect lo d
particular Maglev project As required
by §268 15, an applicant will need to
provide whatever information it has
with respoct to each of the requirements
of paragraph (a)(l) of this section,
together with u cert ifical ion that I IIP
applicant fully intends to comply with
the requirements of this paragraph (a)
should its project be selected by FRA for
final design, engineering and
construction financing

(h) Project eligibility standards for
final design, engineering, and

construction financing FRA will select
the most promising Maglev project for
final design, engineering, and
construction financing To be eligible to
be considered, the project must meet
each of the following requirements,
these requirements restate tho
requirements in paragraph (a)[1) of this
section, but with more detail and in a
different order:

(1) Purpose and significance of tho
project (i) The project description shall
point lo a Maglev facility and daily
operation tho primary purpose of which
is tho conduct of a revenue-producing
passenger transportation service
between distinct points, rather than a
service solely for the passengers' riding
pleasure

(u) The project description shall
incorporate scheduled operation at a top
speed of not less than 240 mph

(2) Benefits for the American
economy The project description shall
include d certification as to paragraphs
(b)(2) (i) and (u) of this section and. as
appropriate, a technology acquisition/
transfer plan which describes tho
strategy for their accomphbhinent

(ij Processes will be established that
will enable an American-owned and
-sited firm (or firms) to gam, in the
course of the project ihe capability to
participate in the design, manufacture,
and installation of the facilities and
vehicles needed for a Maglev operation,
if the owner of the selected version of
Muglev technology is not an American-
owned and -sited firm (thus mooting the
technology transfer requirement of 23
U.S.C 322)

(ii) The 70 percent U.S. content
requirement content of 23 U S C. 322
will be carried out.

(3) Partnership potential The project
shall exhibit Partnership potential by
satisfying the following:

(i) A private/public partnership must
be in place thai is ready, willing, and
able to finance, construct, operate, and
maintain the project,

(ii) The private/public partnership
either owns the version of Maglcv
technology proposed to be implemented
in the project, or has an agreement with
llio owner which affords hill
cooperation lo the partnership in
progressing tho project, including
implementation of Ihe technology
acquisition/transfer plan if applicable;
and

(111) The recipient of a preconstruction
planning grant or the FRA has
developed and endorsed a projection of
systom capital costs, demand, revenues,
operating expenses, and total costs and
benefits, that:

(A) Covers either tho ontiro corridor in
which the Maglev project is involved
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("Corridor"), or the project considered
independently.

(B) Demonstrates that private
enterprise would be able to run the
Corridor or the project—once built and
paid for—as a completely self-sustaining
entity, in which revenues will cover
operating expenses and continuing
investment needs; and

(C) Shows total benefits equal to or
exceeding total costs

(4) Funding Limits and Sources The
project description shall include a
financing plan that demonstrates project
completion with the S950 million in
Federal Maglcv Funds, funds remaining
unobligated from the S55 million in
contract authority, and the funds made
available under STP and CMAQ The
project that is selected will be eligible
for other forms of financial assistance
provided under title 23 and TEA 21,
including loans, loan guarantees, and
lines of credit However, at least Vb of
Full Project Costs must come from non-
Federal Funds

(5] Project Management The Slate,
the technology owner, and all other
relevant project partners must include
in the project description, an agreed
upon—

(i) Management plan that defines the
partnership, responsibilities, and
procedures for accomplishing the
project;

(n) Project schedule that shows how
timely implementation of the project
will be accomplished, including, to the
extent possible, a construction plan and
schedule, and

(ni) Financial plan that shows how
funds will flow, in accordance with the
other requirements of this subsection

(6) Planning/environmental process
(i) Assessment of environmental

consequences of the proposed project
Recipients of prcconstruction planning
grants shall conduct an EA in support
of the project description, and will
prepare additional environmental
studies for the project. The EA shall
include information to support the
grantee's decision to pursue the
proposed project The grantee shall
develop the information and discuss the
environmental consequences of the
proposed technology and route in
sufficient detail for the preparation of
appropriate documentation by FRA to
support selection of one project This
shall include the identification of
potential positive and negative
environmental effects resulting from the
technology (eg energy consumption
compared to other transportation
options), generic noise emissions at
various distances from the center!me of
the guidcway, changes in
electromagnetic field levels at various

distances from the cenlerline of the
guideway, and environmental screening
of the proposed route (c g.,
identification of land use; identification
of endangered species possibly present
and location of their critical habitat,
identification of navigable waterways,
wetlands and other sensitive water
resources; and identification of the
location of parks, wildlife refuges,
historic and archaeological sites of
National. Stale or local significance and
other sites protected by section 4(0 of
the Department ofTransportation Act)
The latter information and analysis shall
be submitted four months in advance of
the remainder of the project description
The above list is illustrative only.
Grantees will be expected to review
proposed work statements with FRA at
pro-application meetings or through
some other means to develop the Final
scope of this environmental review.

(ii) The project description must also
include letters of endorsement of project
implementation from all the State
departments of transportation involved,
and from all Metropolitan Planning
Organizations for metropolitan areas
that would be served by the project

§268.13 Deadline for submission of
applications for proconstruction planning
assistance.

Completed application packages shall
be returned to FRA by December 31,
1098 Applications shall be submitted
to. Honorable Jolcno M Mohtons,
Administrator, Federal Railroad
Administration, ATTN Maglev Project,
RDV-11. 400 Seventh Street, SVV. Stop
20.Washington, DC 20590.

§268.15 Form and contents of
applications for preconstructton planning
assistance.

Stales, groups of Stains, or designated
authorities that have Maglov projects are
invited to submit applications in Phase
I of the Maglev Deployment Program,
the competition for prcconstruttion
planning grants The applications shall
contain

(a)(l) If submitted by a Stale name,
address, responsible parly, telephone,
fax number, and e-mail address of the
State agency submitting the application,
or

(2) If submitted by a designated
authority name, address, responsible
parly, telephone, fax number, and c-
mail address of the designated authority
and of the State agency or agencies on
whose behalf the designated authority is
submitting the application, together
with letters from the Slatc(s) evidencing
all such designations.

(b) A description of the project
concept, identifying its likely locution.

market area, length, and the
transportation service that it would
perform, and a preliminary estimate of
the time that would be required—if
funds are made available—to bring the
project to the start of construction and
then to the initiation of full revenue
service At its option, the applicant may
include any reports already completed
on the project as well as any additional
descriptive material that would assist
the FRA in evaluating the application;

(c) Whatever information the
applicant has In demonstrate that (he
project meets the project eligibility
standards in § 269 11 (a), and the project
selection criteria in §268.17. together
with a certification that the applicant
fully intends to comply with the
requirements in § 269 i 1 should its
project be selected by FRA for final
design, engineering and construction
financing

(d) A statement of work for the
preconslruclion planning activities to be
accomplished under tho planning grant
The statement shall describe the work to
be performed, including but nol
necessarily limited to:

(1) Proconstrurtion planning work as
is needed to develop a Maglcv project,
and project description that will satisfy
the project eligibility standards in
§ 268 1 l(b), and the project selection
criteria m § 268 17, and

(2) Preparation of KAs, as dnsmbcd in
&26811(b)(G)(i);

(c) Management plan, schedule, and
financial plan for accomplishing tho
preionslruction planning work under
(he planning grant,

(f) letters supporting the application
from tho heads of all State departments
of transportation involved, as well as
from responsible officials of the
Metropolitan Planning Organizations of
all metropolitan areas to be served by
the proposed project.

(g) A certification from the State, or
from the authority designated by one or
more Stales, that the V» matching funds
required for work under the planning
grant are, or will be, available by the
lime iho grants are announced The
source(s) of the matching must be
shown in the financial plan under
paragraph (e), and

(h) If the applicant has made a
definitive choice of the particular
Maglcv technology proposed to be
included, a description of that
technology and the degree to which it
has been produced and tested should be
submitted Further, if the applicant has
identified organizations that would form
members of the team that would
implement the project, the names of
(hose orgam/.ations and the persons
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representing ihom should also be
submitted.

§268.17 Project selection criteria.
Except as qualified by § 268.19. the

following criteria will govern FRA's
selection of projects to receive funding
under the Maglcv Deployment Program

(a) Purpose and significance of the
project

(1) Tho degree to which the project
description demonstrates attractiveness
to travelers, as measured in passengers
and passenger-miles

(2) The extent to which
implementation of the project will
reduce congestion, and attendant delay
costs, in other modes of transportation,
will reduce emissions and/or energy
consumption, or will reduce the rate of
growth in needs for additional highway
or airport construction Measures for
this criterion will include but not bo
liiniled to the present value of
congestion reduction, pollution
reduction, and/or facility cost-avoidance
benefits.

(3) The degree to which the project
will demonstrate the vanely of
operating conditions which are to be
expected in the United States

(4) Tho degree to which the project
will augment a Maglev corridor or
network that has been identified, by any
Stale, group of Sidles, or the FRA, as
having Partnership Potential

(b) Timely implementation The speed
with which the project can realistically
bo brought into full revenue service,
based on the project description and on
the current and projected development
status of the Maglov technology selected
by the applicant for the project.

(c) Benefits for the Amrncan
economy The cxlent to which the
project is expected to create new jobs in
traditional and emerging industries in
the United Stales

(d) Partnership potential The degree
to which the project description
demonstrates Partnership Potential for
the corridor in which it is involved,
and/or for the project independently.

(e) Funding limits and sources
(1) The uxlenl and proportion lo

which States, regions, and localities
commit lo financially contributing to
the project, both in terms of their own
locally-raised, entirely non-Federal
funds, and in terms of commitments of
scarce Federal resources from non-
Maglcv funds, and

(2) The exlonl and proportion to
which the private sector contributes
financially to the project

Note lit §208.17 FRA ruu>gni7C5 thnt
nppliuintn fur prw ontilnitdun pluniiing
uhsiNtimcu miiy not hnvo di>tntlcd information
with respect to oach of those criteria, and that

the purpose of the prec.oni.tnic.tiun planning
assistance Is to develop much of this
Information with respect to a particular
Magluv project. This prcconstnirtion
planning iippliculion ruquirviiiuntti of tins
part 2GB arc designed to chut whatever
Information an applicant may have
pertaining to these criteria

5 26819 Evaluation of applications for
praconstnictlon planning assistance

The FRA will evaluate Ihe
applications for their completeness and
responsiveness to the requirements
listed in §268 15 In addition,
applicants are advised that the Maglcv
Deployment Program contains a number
of project eligibility standards
(minimum threshold standards) and
project evaluation criteria that will
guide Iho FRA's review of the project
descriptions produced under the
Planning Grants The FRA's
implementation of those standards and
criteria appears in §268 11 and
§268 17, respectively Although subject
to revision, the information in § 268 11
and § 268 17 should assist the Stales in
completing their applications in the
competition for planning grants, since
(ho project descriptions will need lo
respond lo the standards and criteria. In
evaluating Ihe applications for planning
grants. FRA will consider how
consistent the applicant's project is to
the standards and criteria, and the
application's likelihood of loading to a
project that meets all the standards and
criteria.

S 266 21 Down-selection of one or more
Maglov projects for further study and
selection of one project for final design,
engineering, and construction funding.

(a) Upon completion of Phase III of
the Maglev Deployment Program, FRA
will down-select one or more projects to
complete additional environmental
studies, investment grade revenue
forecasts, and other studios and analyses
necessary prior to initiation of
construction Final design and
engineering work will also be initiated
for the down-selected projcct(s) To bo
down-selected a project musl appear to
meet the project eligibility standards
contained in §208.11 (b), rate highly in
the project selection criteria specified in
§ 268 17, ho judged by FRA to have a
good chance of being constructed with
the Federal funds authorized for this
program, and bo successfully operated
by a public/private partnership

(b) Only one project will be selected
in Phase IV of the Maglev Deployment
Program and be eligible for any Federal
construction funds that Congress
chooses lo make available That one
project must meet each and every
project eligibility standard contained in

§ 268.11 (b) If more than one project
down-selected in Phase III and funded
through Phase IV meets all of these
standards, then FRA will evaluate and
compare the eligible projects according
to the set of project selection criteria
contained in §268.17

(c) In reviewing competing projects
under Ihe project eligibility standards
and project selection criteria, the FRA
will exercise particular vigilance
regarding the following elements of the
preconslruction planning process,
although not to the exclusion of others

(1) The credibility of the demand and
revenue forecasts, cost estimates, and
benefit/cost comparisons, and

(2) The credibility of (ho financial
plan

(d) FRA intends lo make periodic
reviews of the processes and products of
grant recipients. Such reviews may
include, at the FRA's option, reviews at
key milestones in the preparation of
project descriptions

Isxiiod in Washington. DC on January 4,
2000
Jolcne M Molitoris,
Federal Railroad Administrator
[FR Doc 00-613 Tiled 1-13-00. 6 45 nml
BILLING) CODE 4B10-M-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50CFRPart17

RIN 1018—AE39

Endangered and Threatened Wildlife
and Plants; Final Rule To List Two
Cave Animals From Kauai, Hawaii, as
Endangered

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: We. the U S Fish and
Wildlife Service (Service), delerminp
endangered stalus pursuant to the
Endangered Species Act of 1073. as
amended (Act), for two animals—the
Kauai cave wolf spider (Adalocosa
anops], and the Kauai cave amphipod
(Speheorchostta koloana] These two
species are found on the Hawaiian
island of Kauai Tho Kauai cave wolf
spider is known from three populations,
and the Kauai cave amphipod is known
from five populations These animals
and their habitats have been variously
affected or arc currently threatened by
the following—habitat degradation and
loss through the removal of perennial
vegetation, soil fill, grading, paving,
quarrying, and other activities
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information regarding Ihc proposed
project can be found at the Coronado
Cily Hall, Coronado Public Library and
on the city's Web silo http II
www coronado ca us

Open house public scoping meetings
will bu held in the City of Coronado on
June 9, 2004. from 3-5 p m ul the
Public Library Wimi Room located at
640 Orange Avonun and from 6-8 p m
at the Coronado Middle School Granger
Hall located at 550 F Avenue in the City
of Coronado Prior to the public scoping
meeting on June 9.2004, a lour of the
project study area will be conducted
from 1 30-2"30 p m. on that day. The
tour will leave at 1 30 p m from the
Public Library at G40 Orange Avenue. A
public hearing will be hold at a later
date and a public notice will be
circulated stating the time mid place of
tho hearing. The draft EIS will be
available for public and agency review
and comment prior to the public
hearing

To ensure that the full range of issues
related to this proposed action are
addressed and all significant issues
identified, comments and suggestions
arc invitod from all interested parties.
Comments or questions concerning this
proposed action and the EIS should bo
directed to the FHWA at Ihc address
provided above
(Catalog of Fiiilunil Domestic Assistance
Program Number 20 205.1 Iigliway Planning
and Construction 1'hc regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs and activitios apply to this
program)

tailed on. Miiy 14. 2004
Malser Khaled,
Director, Pro/act Development fr
Environmvnt, Fvduml Highway
Administration, Sat-mmento, California
IFR Doc 04-11439 Tiled 5-10-04. B.45 urn]
BILLING CODE 4910-22-11

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

Programmatic Environmental Impact
Statement: High Speed Rail Corridor
Las Vegas, NV to Anaheim, CA

AGENCY: Federal Railroad
Administration [FRAJ, Department of
Transportation (DOT)
ACTION: Notice of intent.

SUMMARY: The FRA is issuing this notice
to advise Ihe public that FRA will
prepare a programmatic environmental
impact statement (PEIS) for tho
California-Nevada Interstate Maglev
Project in cooperation with the Nevada
Department of Transportation FRA is

also issuing this notice to solicit public
and agency input into the development
of the scope of the PEIS and to advise
the public that outreach activities
conducted by the program participants
will be considered in the preparation of
the PEIS.

The FRA will establish the purpose
and need, examine the regional
implications, present site-specific
aspects of the project that can prorood
to construction, and determine tho
feasible study areas to be carried
forward for second tier assessments of
site-specific environmental impacts
FOR FURTHER INFORMATION CONTACT: For
further information regarding the
programmatic environmental review,
please contact

Mr Christopher Uonunti,
Environmental Program Manager, Office
of Railroad Development. Federal
Railroad Administration, 1120 Vermont
Avonuc (Mail Slop 20), Washington. DC
20590; Telephone (202) 493-6383, e-
mail: Christopher bonanti@fra.dot gov

Mr Jeffrey Fontaine. P E , Director.
Telephone) (775) 888-7440. o-inail
)fontame@dot state nv us. or Mr. Jumes
Mallery, Planning Manager. Telephone
(775) 888-7464. e-mail:
jmallpry@dot stato nv us, Nevada
Department of Transportation, 1263
South Slewart Si root, Carson City. NV
B9712.
SUPPLEMENTARY INFORMATION:

Background

For over twenty years, the California
Nevada Super Spood Train Commission
(CNSSTC), a public agency chartered
within the Slate of Nevada, has
sponsored studies to examine the
feasibility and the environmental
impacts of linking tho Las Vegas area
with various points in the Los Angeles
region using a high-spool! ground
transportation syslem. Most of these
studies have focused on (he use of
magnetic lovilation technology More
recently, tho CNSSTC sponsored the
first leg of such a project, linking a pom I
on Ihe outskirts of Las Vegas with the
city of Pnmm, on the California-Nevada
border, as one of the entries competing
in the FRA's Maglov Deployment
Program authorized in Section 1218 (23
U.S.C. 322J of the Transportation Equity
Act for tho 21st Century (TEA21)

The FRA prepared a programmatic
EIS (PHIS) to address Ihe potential for
significant environmental impact from
the Maglev Deployment Program thai
included the Las Vegas-Pnmm project
as one of seven projects analyzed in the
PEIS Tho notice of availability of Ihe
final PEIS was published in the Federal
Register on May 4, 2001 CNSSTC had

prepared an environmental assessment
for the Las Vegas-Pnmm project m
February 2000. which was used by the
FRA to assist Ihe agency in preparing
the PEIS The PEIS for the Maglev
Deployment Program is available on the
FRA Web site at http.//
www dot.fru gov/s/env/maglav/
MagPEIS.htm and the environmental
assessment is available from Mr Bruce
Aguilera, Chairman, California-Nevada
Super Speed Tram Commission, 400 Las
Vegas Blvd South, Los Vegas, Nevada
89101, Telephone (702) 229-4949.

Other recent documents related lo the
Las Vegas-Anaheim project include the
preparation by the CNSSTC of Project
Descriptions describing tho iBQ-milo
Las Vogas-Barstow component as a
stand-alone project, which wore
submitted lo Ihc FRA m June 2002. and
Ihe Ontario-Anaheim segment, which
was submitted lo the FRA in June 2003

The Department of Transportation
and Related Agencies Appropriations
Acl. 2003 (Pub L 108-7). which
provides appropriations for iho FRA and
other agencies, included funds
specifically to conduct additional
design, engineering and I'livironmonlal
studies concfirning the California-
Nevada Interstate Maglev Project under
the FRA's Next Generation High Speed
Rail Technology Demonstration
Program Some of those funds will bo
used to conducl the syslem-wide
Programmatic EIS

Tho FRA has entered into a
Memorandum of Understanding with
the CNSSTC. tho Nevada Department of
Transportation (NDOT) and the
California Department of Transportation
(Caltrans] governing Ihc conducl of this
Programmatic EIS FRA is serving as the
lead federal agency, NDOT is Ihc lead
state agency, and the California
Department of Transportation (Caltrans)
and CNSSTC are cooperating agencies
Through this PEIS, Ihe FRA, NDOT and
the cooperating agencies will examine
alternative routes, viable transportation
alternatives, and system-wide
environmental issues, and identify site-
sppnfic problem areas deserving of
more detailed analysis In particular, in
light of environmental assessment work
previously completed and Ihe hkoly
construction sequencing should a
decision bo made to proceed with the
project following completion of the
programmatic environmental review,
the PEIS will address the Las Vegas to
Pnmm segment in greater detail thai
mighl allow this particular segment to
proceed into final design and
construction once the PEIS is complete
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Environmental Issues
Possible environmental impacts

include displacement of commercial
and residential properties,
disproportionate impacts to minority
and low-income populations,
community and neighborhood
disruption, increased noise and
electromagnetic interference along rail
corridors including startle effects on
highway vehicles, traffic impacts
associated with stations, effects to
historic properties or archaeological
sites, impacts to parks and rccreutionul
resources, visual quality effects, impacts
to water resources, wetlands, and
sensitive biological species and habitat,
land use compatibility impacts, energy
use, and impacts to agricultural lands

Alternatives
The PHIS will consider alternatives

including (1) Taking no action, (2)
vanous alignment options and station
locations for the entire length of the
project and (3) other viable
transportation alternatives. The degree
of detail in the analysis may vary at
different locations. In particular, at the
Nevada ond, it may be sufficiently
detailed to support a site-specific EIS,
while in the much longer California
segment, it may ho of a broader
programmatic scale, sufficient to
support a decision to go ahead with the
entire project, but requiring further
analysis to resolve specific detailed
routing and design issues

Scoping and Communt

FRA encourages broad participation
in the PEIS process and review of the
resulting environmental documents
Comments and suggestions related to
the project and potential environmental
concerns are invited from all interested
agencies and the public at largo to
ensure that the full range of issues
related to Ihp proposed action and all
reasonable alternatives arc addressed
end all significant issues are identified
The public is invited to participate in
the scoping process, to review tho Draft
PEIS when published, and to provide
input at public meetings Letters
describing the proposed scope of Ihe
PEIS and soliciting comments will be
sent to appropriate Federal, State and
local agencies, elected officials,
community organizations, and to private
organi/ations and citizens who have
previously expressed interest in this
proposal Several public meetings to be
advertised in the local media will be
held in the project area regarding this
proposal Release of the Draft PEIS for
public comment and public meetings
und hearings relulod to lhal document

will be announced as those dates arc
established.

Persons interested in providing
comments on the scope of the
programmatic EIS should do so within
thirty days of the publication of this
Notice of Intent Comments can be sent
in writing to FRA or NDOT
representatives at the addresses listed
above.

Public Scoping Meetings will be held
at the following respective locations and
dates

Lai) Vegas, Nevada
Date. June 21.2004.
Time-4 p m.-O p m
Location. City of Las Vegas, City

Council Chambers, 400 Stewart Ave.,
Las Vegas, NV 89101.

Ontario, California

Date. June 22.2004.
V'imc'4 p m-9 p m.
Location Ontario Convention Center,

2000 Convention Center Way, Ontario,
CA 91764

Victorville, California
Date Juno 23. 2004
Time 4 p m.-9 p m
Location' Viclorville Activity Center,

15075 Hospona Rd , Victorvillo, CA
02392.

Barstow, California
Date Juno 24. 2004
Time 4 p m -9 p m
Location. Barslow College, Norman

Smith Center. 2700 Barslow Rd ,
Barstow. CA 92311

Anaheim, California
Date. June 28, 2004
Time. 4 p m -9 p m
Location-City Hall West. 2nd Floor,

Gordon Hoyl Conference Room, 201 S
Anaheim Blvd , Anaheim, CA 92805.

Issued in Washington. DC, on May 14,
2004
Jn Strung,
Deputy Associate Admmiiitrator of Htiilniat]

[FK Doc. 04-11317 Filed 5-19-04. 8 45 am]
BILLING CODE WO-M-P

DEPARTMENT OF TRANSPORTATION

Maritime Administration

Reports, Forms and Recordkeaplng
Requirements Agency Information
Collection Activity Under OMB Review

AGENCY: Maritime Administration, DOT
ACTION: Notico and request for
comments.

SUMMARY: In compliance with (lie
Paperwork Reduction Act of 1995 (44

U.S C. 3501 seq), this notice announces
that the Information Collection
abstracted helow has boon forwarded to
tho Office of Management and Budget
(OMB) for review and approval. The
nature of the information collection is
described us well as its expected
burden. The Federal Register Notice
with a 60-day comment pcnod soliciting
comments on the following collection of
information was published on February
23, 2004. No comments were rrcpived
DATES: Comments must be submitted on
or before June 21,2004.
FOR FURTHER INFORMATION CONTACT:
Kelly Parrel 1, Maritime Administration,
400 7th Street SW , Washington, DC
20590 Telephone: 202-366-9041. FAX
202-366-7485 or e-mail
kelly.farrcll@marad dot gov Copies of
this collodion also can be obtained from
that office
SUPPLEMENTARY INFORMATION: Maritime
Administration (MARADJ.

Title- Elements of Request for Course
Approval

OMB Control Number 2133-NEW.
Type of Request New Collection
Affected Public Respondents arc

public and private maritime security
course training providers

Forms None.
Abstract Under this proposed

voluntary collection, public and private
maritime security training course
providers may choose to provide the
Maritime Administration (MARAD)
with information concerning the content
and operation of their courses. MARAD
will use this information to evaluate
whether the course meets the training
standards and curriculum promulgated
under Section 109 of the Maritime
Transportation Security Act of 2002
(MTSA) (Pub L. 107-295). Courses
found to meet these standards will
receive a course approval

Annual Estimated Burden Hours
a.000 hours
ADDRESSES: Send comments to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget. 725 17th Street. NW .
Washington, DC 20503, Attention
MARAD Desk Officer.

Comments arc invited on Whether
Ihp proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether Ihe information will have
practical utility, the accuracy of the
agency's estimate of the burden of the
proposed information collection, ways
to enhance the quality, utility and
clarity of Ihe information to bo
collected, and ways to minimize Ihe
burden of the collection of information
on respondents, including Iho use of
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Administration (RITA), to the Federal
Motor Garner Safely Information
(FMCSA) (fi9 FR 51009. Aug. 17, 2004).

FMCSA 1C OMB Control No 2126-
0031

Form No MF-1
Type of Review Extension of a

currently approved information
collection

Respondents Class I Motor Carriers of
Passengers.

Number of Respondents. 26.
Estimated Time Per Response 1 5

hours
Expiration Date August 31, 2006
Frequency. Quarterly and Annually.
Total Annual Burden 195 hours [130

responses x 1 3 hour per response =195
hours]

Background

The Annual and Quarterly Report of
Class I Motor Carriers of Passengers is
a mandated reporting requirement
applicable to certain motor curriers of
passengers Motor carriers (both
interstate and intrastatc) subject to the
Federal Motor Currier Safety
Regulations arc classified on the basis of
their gross carrier operating revenues.1

Class I passenger motor carriers arc
required to Hie with the Agency motor
carrier quarterly and annual reports
(Form MP-1) providing financial and
operating data (see 49 U S.C. 14123)
Under tho financial and operating
statistics (F&OS) program. FMCSA
collects balance sheet and income
statement data along with information
on tonnage, mileage, employees,
transportation equipment, and related
data The Agency uses this information
to assess tho health of the industry and
identify industry changes that could
affect national transportation policy.
The data also mdirato company
financial stability and operational
characteristics The data and
information collected arc made publicly
available and used by FMCSA to
determine a passenger carrier's
compliance with the F&OS program

1 Knr [lurpiiMM «f the Kinani ml ft Ontmtluig
.Statistics (F&OS) pnwdin. pansuiixiir uirricrs arc
classified Into tliu fulluwiiig iwu gruupu (1) Clnis
I rumen an ihumi having HI iragp ami mil gn«M
Inmnpnrtntinn opnrallng nnri'miM (including
Interstate and intnstale) of $5 million or moro from
piuiungor motor uuriur operations after applying
ihtmvpniiH tliiflalnr formula In thu Nnlr c>r49CKR
1420 J (2) Claim 11 pawiengH" umiirii urn Ilioiw
having average annual grois transportation
HjHiraliMg nweniiiiH (mi hiding iiilHrmalH und
Intmstnio) nf loss thnn $1 million from pmtsnngrr
motor carrier operations after applying the revonuo
duflutor formula an ihowii in Nola A of § 144113
Onlytliui I mrrli'Di ofpaiiFi-ngPTi nm rmitnml In
filii Annunl and Qunrtiirly Knpnrl Form MP-1. hut
Claw II p.ismmgo: cnrrlnrs musl nnllfv thn Agi'nry
when there is u ilmnqo in ihi-ir claisiflcalton or
their ruvenueii axueud thv Clasi II limit

requirements set forth in 49 CFR Purl
1420.

The F&OS reporting regulations wore
formerly administered by the Interstate
Commerce Commission. They were
transferred to the U S Department of
Transportation on January 1,1996, by
Section 103 of the ICC Termination Act
of!995(ICCTA)(Puh L 104-88,109
Slat 803, December 29.1995), now
codified al 49 U S.C 14123. On
September 30.1998. the Secretary
transferred the authority to administer
tho F&OS program to BTS (63 FR
52102). Effective September 29. 2004.
(he Secretary trans Ibrrrd this program
responsibility from BTS and rodolcgatod
it to FMCSA (69 FR 51009. Aug 17.
2004). FMCSA will publish a final rule
that transfers and rodosignates the FftOS
program reporting requirements,
currently at 49 CFR 1420, from BTS
(now RITA) to FMCSA.

We particularly request comments on.
(1) Whether the proposed collection of
information is necessary for FMCSA to
meet its goal of reducing commercial
motor vehicle crashes, and the
usefulness of the information with
respect to this goal; (2) the accuracy of
the estimated 1C burden, (3) wavs In
enhance the quality, utility, and clarity
of the information collected, and (4)
ways to minimize Iho burden of the
collection of information on
respondents (including use of
automated collection techniques and
other information technologies) without
reducing the quality of the collected
information. The Agoncy will
summarize and/or include your
comments in the request for OMB
approval of this 1C

Issued on- July 7. 2006
David H. Hugel,
Acting Administrator
[FR DIM. EB-1114U Pilot! 7-13-OB. B 45 »in]

BILLING CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

Environmental Impact Statement:
DesertXpress High Speed Train
Between Victorvllle, CA and Las
Vegas, NV

AGENCY: Federal Railroad
Administration (FRA). U S Dopartmont
of Transportation (DOT)
ACTION: Notice of Inlent to prepare an
Environmental Impact Statement.

SUMMARY: The FRA is issuing this notice
to advise the public that an
Environmental Impacl Statement (HIS)
will be prepared for the proposed

DesertXpress high-speed train project.
The project includes passenger stations,
a maintenance facility, and a new
railroad lino along tho 1-15 corridor
between Viclorville, California and Las
Vegas, Nevada FRA is issuing this
notice lo solicit public and agency input
into Iho development of tho scope of tho
EIS and lo adviso tho public thai
outreach activities conducted by the
FRA will bo considered in the
preparation of tho EIS Federal
cooperating agencies for the EIS are the
Surfacr Transportation Board (STB), tho
Fodoral Highway Administration
(FHWA) and the Bureau of Land
Management (BLM). Alternatives lo be
evaluated and analyzed in tho EIS
include (1) lake no uclion (No-Pro)ecl or
No-Build), and. (2) construction of a
privately financed stecl-whcol-on-stcel-
rail high-speed train, including a
proposed station in Viclorville and a
station in Las Vegas, and a maintenance
facility in Viclorville. Several
alternative routings would be
constdorcd in the EIS
DATES: Three scoping meetings will be
held during July of 2006 Scoping
meetings will be advertised locally and
are scheduled for llie following cilios on
the dales indicated below

• July 25. 2006, Lus Vegas Nevada at
The While House, 3260 Joe Brown Drive
time 5-8 pm

• July 26. 2006, Barslow, California at
the Kamada Inn, 1571 E Main Street,
lime 12—2 pm, and

• July 26. 2006, Victorvillc. California
at the San Bernardino County
Fairgrounds Building 3, time 5-8 pm.

Persons interested in providing
comments on the scope of tho EIS
should do so by August 15,2006.
Comments can be sent to Mr David
Valenslom at the FRA address identified
below
FOR FURTHER INFORMATION CONTACT: Mr
David Valenstcm, Environmental
Program Manager. Office of Railroad
Development, Federal Railroad
Administration, 1120 Vermont Avenue.
(Mail Stop 20), Washington, DC 20590.
(telephone 202/ 493-6368) Information
and documents regarding tho
environmental review process will bo
made available through the FRA's Web
site, http//www fra.dot gov ai Passengor
Rail, Environment, Current Reviews,
DescrlXpress

SUPPLEMENTARY INFORMATION! The FRA
will prepare an Environmental Impacl
Statement (EIS) for (he proposed
DesertXpress high-speed train project.
The FRA is an operating administration
of tho U S. Department of
Transportation and is primarily
responsible for railroad safely
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regulation. Federal cooperating agencies
for the EIS are the Surface
Transportation Board (STB), the Federal
Highway Administration (FIIWA) and
the Bureau of Land Management (BLM)
The BLM has approval authority over
the use of public lands under their
control The FHWA has jurisdiction
over the use and/or modification of land
within the 1-15 right of way The STB
has exclusive jurisdiction, pursuant to
49 U.S C. 10501[h), over the
construction, acquisition, operation and
tibandonment of rail linos, railroad rates
and services and rail carrier
consolidations tmd mergers The
construction and operation of thu
proposed DcscrtXpress high-speed tram
project is subject to STB's approval
authority under 49 U S C 10001. To the
extent appropriate, the EIS will address
environmental concerns raised by
federal, stale and local agencies during
QIC EIS process.

Project Description DcscrtXpress
Enterprises, LLC (the project Applicant)
proposes to construct and operate a
privately financed interstate high-speed
passenger tram, with a proposed station
in Vietorvilie, California and a station in
Las Vegas, Ncvuda, along a 200-mile
corridor, within nr adjacent (o the 1-15
freeway for about 170 miles and
adjacent to existing railroad linos for
about 30 miles.

The need for the project is directly
reliiled to the rapid increase in travel
demand between Southern California
and Las Vegas, coupled with the growth
in population in the ureas surrounding
Victorville, Uurslow, Pnmm and Las
VegdS, which has resulted in substantial
congestion along the 1-15 freeway
between Victorville and Las Vegas.
Ridcrship is estimated to be 4 1 million
round trips in the first full year of
service. To accommodate this level of
ridership, trains would operate from 6
am to 10 p m , daily, 365 days a year
ut 20 to 30 minute intervals during peak
periods

The project would involve
construction of a fully grade-separated,
dedicated double track passenger-only
railroad along an approximately 200-
mile corridor, from Victorville
California to Las Vegas, Nevada Whore
the railroad alignment would be within
the 1-15 freeway corridor, continuous
concrete truck barriers, as well as
American Railway Engineering and
Maintenance of Way Association crash
barriers at all supporting columns of
bridges at freeway interchanges and
overpasses would ho provided The
project would include the construction
of a passenger station, us well as
maintenance, storage and operations

fucility in Victorville and one passenger
station in Las Vcgus.

The proposed Viclorvillc Station
would be located along the west side of
1-15 between the two existing Stoddard
Wells interchanges The facilities
directly associated with the Victorville
station would occupy about 60 acres of
land, and would have a parking capacity
for up to 10,000 automobiles. Access to
the Viclorville station would be via the
two existing Stoddard Wells Road
Interchanges.

The Maintenance, Storage and
Operations facility is proposed to be
located in the City of Victorville on a
site that lies within the Victorville
Valley Economic Development Area
The facility would require
approximately 50 acres and would
include a fueling station, train washing
facility, repair shop, parts storage, and
operations center It is estimated that
approximately 400 employees would be
bused at this facility

The Las Vegas passenger stution
would be located at one of three
possible locations (1) Near the soulh
end of the Las Vegas Strip: (2) in the
center section of the Strip; or (3) in
downtown Las Vegas A light
maintenance, cleaning, and inspection
facility would also be built near the Las
Vegas station.

Alternatives A No-Build alternative
will bo studied as the baseline for
comparison with the proposed project
The No-Build Alternative represents the
highway (1-15) and airport (McCarran)
system physical characteristics and
capacity us they exist at the time of the
EIS (2006) with planned and funded
improvements that will be in place at
the time the project becomes
operational. The project build
alternatives have the samo stations and
muinlenunce facility The railroad
alignment between Victorville and Las
Vegas can be divided into 6 distinct
segments. Within ihe segments, several
build alternatives are being considered
as discussed below

Segment 1 Viclorville to Lenwood
(south of Barstow, California).
Alternative A would depart the
Victomllo Station in a south-westerly
direction before turning north and
generally following the existing BNSF
Railway Company (BNSF) railroad
corridor and Route 66 to a point just
south of Barstow Alternative B would
depart the Victorville Station and head
north generally following the west side
of the 1-15 corridor The alignment
would diverge from the 1-15 corridor
near Hodge Road and head northerly to
a point just south of Barstow near the
exiting BNSF railroad corridor

Alternative B would be approximately
6 8 miles shorter than Alternative A

Segment 2- Lenwood (South of
Barstow) to Ycrmo, California: From a
point south of Barstow, the build
alternative alignment would head north
for about five miles, cross the Mojuve
River and turn east through the City of
Barstow Through Barstow the
alignment would utilize un existing, but
abandoned, former Atchison Topoka &
Santa Fe railroad corridor along the
north side of the Mojave River, for
approximately throe miles before
reaching the vicinity of the 1-15 / Old
Highway 58 interchange on the easlside
of Barstow From this point the
alignment would head cast along the
north side of 1-15 corridor through the
town of Yormo to u point just east of the
agricultural inspection station on the I-
15 Freeway

Segment 3. Yermo to Mountain Pass:
There are two alignment alternatives in
this segment: Alternative A entirely
within the median of the 1-15 freeway,
and Altornativo B along the north side
of Ihe 1-15 corridor

Segment 4 Mountain Pass to Primm,
Nevada Alternative A would leave the
1-15 freeway corridor and head south
for approximately four miles before
returning to the 1-15 freeway corridor
south of Primm. A portion of this
alignment may encroach on the Mojave
Desert Preserve, about one hulfmilc
south of the 1-15 freeway Alternative B
would leave the 1-15 freeway corridor
and head north before returning to the
1-15 freeway corridor south of Primm A
4,000-foot lung tunnel would be
necessary for Alternative B

Segment 5 Primm to Jeun, Nevada
Alternative A would be entirely within
the median of the 1-15 frccwuy.
Alternative B would continue along the
east side of the 1-15 freeway corridor
between Pnmm and Jean

Segment 6. Jean to Las Vegas, Nevada.
There are three alternative alignments in
this segment Alternative A would
continue in the median of the 1-15
freeway into the Las Vegas passenger
station. Alternative B would cross the I-
15 freeway corridor from the cast side
to the west side and continue along the
west side of the 1-15 freeway corridor
into the Las Vegas passenger station
Alternative C would diverge to (he cast
and generally follow the existing Union
Pacific railroad corridor into the Las
Vegas passenger station. To reach the
downtown Las Vegas passenger station
Alternative A would leave the median
of the 1-15 frccwuy corridor near Oakoy
Boulevard and diverge to the east to
follow (ho Union Pacific railroad
corridor to Bonnevillo Street
Alternatives B and C would follow the
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west side of the 1-15 frooway corridor
und cross at Oakcy Boulevard to the cast
to join the Union Pacific railroad
corridor to BonneviHo Street

Scoping and Comments- FRA
encourages broad participation in the
EIS process during scoping and review
of the resulting environmental
documents Comments and suggestions
arc invited from all interested agencies
and the public at largo to insure the full
range of issues related to (he proposed
action and all reasonable alternatives
are addressed and all significant issues
are identified. In particular. FRA is
interested in determining whether them
are areas of environmental concern
where there might be the potential for
identifiable significant impacts KRA
invites and wolcomes public agencies,
communities and members of the public
to advise the FRA of their
environmental concerns, and to
comment on the scope und content of
the environmental information
regarding the proposed project Persons
interested in providing comments on
the scope of the EIS should send them
to Mr. David Valenstcm at the FRA
address identified above by August 15,
2006

Issued in Washington. DC. on July 11.
2006
Mark E. Yachmetz,
Associate Administrator for Railroad
Development
|FK Doc 18-11154 Filed 7-13-06. 8 45 limj
BIU1NO CODE WO-OB-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

[Docket Number: FTA-2005-232Z7]

Notice of Proposed Title VI Circular

AGENCY: Federal Transit Administration
(FTA). DOT.
ACTION: Nolice of proposed revisions
und request for comment.

SUMMARY: The Federal Transit
Administration (FTA) is revising and
updating its Circular 4702 1, "Title VI
Program Guidelines for Urban Mass
Transit Administration Recipients."
FTA is issuing a proposed Title VI
Circular and seeks input from interested
parties on this document After
consideration of (he com men Is, FTA
will issue a second Federal Register
notice responding to comments received
and noting any changes made to the
Circular as a result of comments
received. The proposed Circular is
available in Docket Number 23227 at
http.//dmi> dot gov.

DATES: Comments must bo received by
August 14, 2006. Lntc filed comments
will be considered to the extent
practicable.
ADDRESSES: You may submit comments
identified by DOT DMS Docket Number
FTA-05-23227 by any of the following
methods. Web Site: littp.//dms dot gov.
Follow the instructions for submitting
comments on tho DOT electronic docket
site; Fax: 202-493-2251. Mail: Docket
Management Facility: U S Department
of Transportation, 400 Seventh Street,
SW. Nassif Building, PL-401.
Washington, DC 20500-0001; Hand
Delivery Room PL-401 on the plaza
level of the Nassif Building. 400
Seventh Street, SW , Washington. DC.
between 0 a.m. and 5 p m , Monday
through Friday, except Federal holidays

Instructions. You must include the
agency name (Federal Transit
Administration) and the docket number
(FTA-05-23227). You should submit
two copies of your comments if you
submit them by mail If you wish to
receive confirmation that FTA received
your comments, you must include a
self-addressed, stamped postcard Note
that all comments received will be
posted without change to the
Department's Docket Management
System (DMS) website located at
http.//dms.dot.gov This means thut if
your comment includes any personal
identifying information, such
information will be made available to
users of DMS
FOR FURTHER INFORMATION CONTACT:
David Schneider, Office of Civil Rights,
400 Seventh Street, SW., Washington,
DC. 20590. (202) 3GG-401B or at
David Schneidei®fta dol.gov
SUPPLEMENTARY INFORMATION:

Background
The authority for FTA's Title VI

Circular derives from Title VI of the
Civil Rights Act of 1964, 42 U S C.
2000d, ct soq, which prohibits
discrimination on the basis of race,
color, or national origin in programs and
activities receiving Federal financial
assistance Specifically. Section 601 of
this Title provides that "no parson in
the United States shall, on the ground
of race, color, or national origin, be
excluded from participation in. be
denied the benefits of. or be subjected
to discrimination under any program or
activity receiving Federal financial
assistance." (42 U S C 2000d] Section
602 authorizes Federal agencies "to
effectuate the provisions of (Section
601]* * * by issuing rules, regulations
or orders of general applicability," (42
USC 2000d-l). Tho U S Department of
Transportation [DOT], in an exercise of

this authority, promulgated regulations,
contained in 49 CFR Part 21 that
effectuate the provisions of Section 601
and Tillu VI in general

FTA Circular 4702.1, titled "Title VI
Program Guidelines for Urban Mass
Transit Administration Recipients,"
provides information on how FTA will
enforce the Department of
Transportation's Title VI regulations at
49 CFR Part 21 The Circular includes
information, guidance, and instructions
on the objectives of Title VI, information
on specific grant programs covered by
Title VI. a description of FTA data
collection and reporting requirements, a
summary of FTA Title VI compliance
review procedures, a description of FTA
process for im piemen I ing remedial and
enforcement actions, information on
how FTA will respond to Title VI
complaints, and public information
requirements Circular 4702 1 was last
updated on May 26.19B8.

The proposed circular would make
reference to and in some instances
would summan/e the text of other FTA
guidance, regulations, and other
documents. Many of tho documents
referred to will undergo revision during
the life of the proposed circular. In all
cases, the most current guidance
document, regulation, etc will
suporccdc any preceding information
provided FTA reserves the right to
make page changes to proposed and
final circulars regarding updates to
other provisions, without subjecting the
entire circular to public comment

Comments Belated to Reporting
Requirements1 In addition to general
comments concerning tho draft Title VI
Circular, FTA is seeking comments from
its recipients and suhrocipienls
concerning the costs and benefits
associated with meeting the proposed
Circular's guidance. Recipients and
subrecipionts arc encouraged to
comment on the number of hours and/
or financial cost associated with
implementing tho Circular's guidance as
well as the extent to which following
the guidance will assist I he recipient
and subrccipiont in achieving its
organizational objectives

I. Why is FTA revising its Title VI
Circular?

The DOT Title VI regulations and
FTA Circular 4702 1 attempt to
transform the broad antidiscrimination
ideals sot forth in Section 601 of Title
VI into reality. In the 18 years since FTA
last revised its Title VI Circular, much
of FTA's guidance has become outdated
Over those years, legislation, Executive
Orders, and court cases have
transformed transportation policy und
affected Title VI rights and
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MEMORANDUM OF UNDERSTANDING

Among
THE FEDERAL RAIUtO AD ADNnWSTOATlON,

THE CALffORNIADHPARTMENT OF TRANSPORTATION,
THENEVADADEPAKIMBNT OF TRANSPORTATION

And
TUB CAlJFORKtA-NEVADA SUTKJt SPEED TRAIN COMMISSION

For
THE PREPARATION OF

A PROGRAM BHVDWMMBNTAL IMPACT STAlBMBNT AND

PROGRAM ENVIRONMENTAL IMPACT REPORT
For

1.0 PURPOSE

TffiU Mnwirafiilirti rtf TTnV^hFTuHng (Mftf 1) fa artmj into ?ffherivc

by ud among die F«d«nl Rnlnwd AdmUtntftm (FRA), «ZL opccsting admlnfctritiofl
tviftun ft* U.S- Department of Tnu^Mftttfott (UStiOT), flio CftUibnria Department of
TraupoTtrfon (CALTRANSX an tgcocr of the State of Cflllfenria, Aft Nevida

Deptvtmeat of TnupOrtktim (Ncv»d» DOT), •» »8««y of the State of Novuh, and Ac

CiH£>mi»>Nav*dft Sî oe Speed Trtk CotDoMon (Commission), i «ftto-«npowered
»§CBltywlfcjUrbdlodoawitfabl^lt>ttofNeVBiUovertto

Maglcr Project pursoant to Nevada PutUctaw, Section 705,4291. Thopinpowof this
MOU la ID proviso tat coordination betwatn these ibur cntftka (be Parties) and to
document Bach cnfit/a icapcdta xdca and icapODsibUidn in th» picpftntlon of *

conbiaad Fiogm p^vtaonowsiftil tapact Stttcmcnt/Proewn KiHronmentil Impact
£e|H^(£IS/ER)wbfagtoth*pro^^

£UI1 oompllmce wife the rmufrujiuiU of the CalUbnU EnYironmcntal Quality

EQ ,̂ n naeaded (CaWbmia PiAdio Rraouees Code, 5 21:;̂  _, ___
National Bnvnomncnttl Policy Act of W9 (NEPA), u amended (42 USC § 4321. fit



~ MOU FOR THE CAlffORNLA-NBVADA INTERSTATE MAGL&V PROJECT -

2.0 BACKGROUND

X The CnmniMtan, in cooperation wifli me Nevada DOT. IB pawning the
development of the dUfbraurNovate Ibtenuu Maglev Project involving the
implementation of a transportation system cnploytng magnetic Icvitation
technology between Las Vaga, Nevada and Anaheim, CalifcBsia. The
Commsrion was created in 1987 and has b«a panuhg flic implementation of a
Maglev system Air fifteen yens. Hie proposed Cftllftnua-Ncv^a fotcrtfrta
Mafilav Project conld nUiinilely provide high speed magtev sovica at speeds up
to 310mptb«twe«La3Vc8ig&adAjia;Wm. Thn Commission is pursuing an
initial phase involving miglev soviet b«twa«D Las Vegas, Kivaoa and the
CaH&mifr-NBvadi sttta lin« at Prirnn Nevada.

B. The Nevada DOT is a rtato ageocy, which plans* manages aod ooordlnfiles tho
ipnrtiKoBicTKicM

inq^leneotanoa of fl» Magjcv Fzojact in cooperatfoiiwlflithcCottmiisdoa

C. CALIKAN9 ia a itate agency, which plans, manage* aod ooordinatea the
development of tanaportHtfaiD Mfvicw, iacludtng Intercity nil and

D. TBfln^iatfwMBfatapncywIhngpcdBibiH^
pauenger aod fiwjjtf opandoai acraaa fte United Stale*. The FRA id A!M
knowUdgtablo wtth iwpcct to Maajev technology and is nsponfitblo for
implementing the Magnetic LevitBlun tmupozWjoo Technology Deployment
Proeram (Maglev Deployment Propan) anmerized by section 1218 of the
Transportation Equfty Ad ftr fiw 21* Ceotmy, PUb. t- No. 105-178, 112, StaL
107, 216 (codttad at 23 U&C. 322X Hie Matfev Deployment Program was
created to ofenmtxatB flit potential of magnetic levftflnon teo]mo1o0y to provide
Ua>4pe«d mtntd tnoapattadon in the United State*
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E. Oaa^hii appropriated fends to flRAfo* the pt&pose of finding; plwmwgawl
prriknuwy design MtMtiei in Nevada and CaHfcnia conristcnt with the

F. AJ federal, State uKlloctlgcrrTOnQfl
variety of fcdcjil, itatc and looil ataaitts, regulations «id executive orders,
including tta Federal Freedom of bfametioD Act (5 U.S.C, 552) which ippKei
to DM TOA md Atf CaUfinni* PnUte Rsconb Act (Ciliftnna Govcmwdt Code
Sections 6250 g tfO-) which tppliea to CALTKANS.

G. Aetkni and approvila by tho TOA concerning the pfopoiod Califomia-Ncvada
Interstate M»gl«v Project may be naoetmy in fee fhtvn; potantiaJly including
motion related to UM oppUratinn of fbdetal nibooid saftty reqDtamenti to (ho
oonUor. In addition, fcturcappwtmritiw may develop ftr&dqcalflindbgfiv (ha
pnopoMd fngoct, or IOCDO putuoc HMTBO^ auuistmi with flw progEttoi

Mmlnl«i».rt^ Ky riio gBA ftp

Departmeart of Tran^ortilioa igflode^ Thm, ft !• aqwctwl tb»t the

FRA may ttk» a major fbdvnl aotion, or octioaw, within the meaning of NEPA

eonecnmujlbe Oomoriumft ptopoacd patiogefiL

H. The Parties are huangtri in cpaaring that appropriate cn*iiguingntai and related

of both stale aod Cbdetal law md are completed in a timely,
oordinated and effective nunner Arou^ihe cooperative efforts of ftw Parties.

3.0 ROLES OF THBPAR.HBS

A. The FRA will earve as me lead federal ageocy Sir pttpoaea of conaplianoe with
NEPA and tebted leqidcementa in accordance win section* 1501.5 and 1506.2 of
the Preridem*a Cotmoil on Eufliomucual QoaKtya ngulatiom implementing
MEPA (CBQ Rfegnlattoni) (40 CFJt. S51501.5, 150CJ) and the FRA's

tor Conaidaaig Bnvumimaiilel LnpacoT (FRA'a Procedures) (64

PRATT Kmdi Matte* tnJtttMOr
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Fad. Reg. 2W4S, May 26. 1999). The Nevada DOT. a public agency wit
statewide Jttifttfdioa, *vill serva a Join* lead agamy in accoidanee with section
1Q2(2XJD) of NBPA and the CEQ Kppdatlmu (40 C.FA. 51506.2(a)). The
CammlarioD old CALTPANS, because of their intonat and special expertise.

have agreed to serve as coopwathig agarics (40 CJA. §150620})).
CAL1KANS wifl abo wva u load age&cy far pmposea of ensuring that the
docwntttadon pBepared by 4* lead agenciea oomph"* with CEQA and related
loquixwwntt in accordance with Title 14, ̂ H6-**1'" Cod* of Ragulatwns (CCEt)
section 15367 of to Cdxftn^a, regulations faqrianuntug CEQA. Hie partial
intend to prepan an BlS/BTR flu the project that complies ivift both NEPA and

CEQA.

B. AAeo-le^agc^et.thftFILA. and Nevada DOT ifi»«t^ to pn^«Mi
EI5/E3R to uldrass A* ptopoaad CUtfbm*Mavada InterfWft Matfev Ptqject

along tibo 249-mile «onidar between Laa Vegas, Nevada and Anaheim. California

ftr pwpoia of wmpliaaco with Ibdeial amnmmental statutes find t^J. • .

(49 CFJL {1301J). To faoQUate only dKUon on the potamlal fiwt phase of
fe pzogno, the BIS/EDI will also include a fflto-BpcciJBc aascsRnent of tho

Eon of a Magyar system, covering the forty-mile oonidor between L«

Vegas aodftten (40 CFJL JIWW).

The FRA and Nevada DOT will bo responsible jfor detonrinhig the level of
doconnlaiiod raqtdrad, ftus acope of the stody, and the ogaificmt bano to be
adbYasaodinfteEIK/EIS. Thodoeufflf^^UbopnparBd(naaagcda&cG<wi(hthB
CEQ AegnblkiDa and ERA'S Procedure*. The JRA and Nwada TCT ""
rnpocaible for Cdaurinc that the documoita prqrandpunuanttolfaiflMOUiaect
(ht atandaxda of WBPA and fbr approving aD nodcej and docomflntt required tor
conptianco wlft NBPA. Tb» ConmUftfon will be iwponsiblc fbr davaJoping
totanatioD on ianav related to fba va» of Magtw tedmoJoflyaa proposed by ^

&r fogittMriivg atndicv x^«ted to tfio foeo^ and for (be
prapantion, at fiw dnecdoD of Nevada DOT. of ctftifoaaunial
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issues related to the proposed project, CALTRAN5 will be respooiiMe fa
aitiitfng in idetfitying art evaluating impacts in Califtnrii, »» ew*ing that tho
docflfaentt prepared punuant to thia MOU meet fte standudB of CEQA, and fta
approving iH notices and document* wpmtHd for compliance wi* CEQA. la
canying out Ihele xesponfltofh'hca, the pnti« agree to oonftt in onto to mcfe
agream«nt on the mefliodologi ca 10 bo used in undertddng intact Mscssmeata to
order co auurc that effima to flchievi Gomplimco wtti NEPA w ooozdloatad to
tin greatest extent powibl^ and to enure *atth8ovenllMopcaftbadociin:.iit!s
mutnlly mtaftdory.

D. N<nmdftIXniwiUbfliB8p<mribleteMOpinftinol£^^
T-rtibcr. and fcr tfaft prcpmafion of the pmpoae and need statement, the
dcrotapnuot of prdimlmny attemitfvn, tbe Bnalysis of pottntitl nnpadi
ossodotftd with ea£h fttteonthn, «nd the preparation of tibe Draft and Final
FPi/MBL

B. The FBA and NcwU DOT. ro coasoltatioA with the Commission and
CALTRANSp *U1 ba- nvponalble fa idandfVJnf appropriate fedatal coopentiujj
agenda for Una process (40 CfA. {§ 1301.6 and 1508.5). CAIJRAN5 and
Nevada DOT, in ftwntotfJon wth the Cnmmiiun'im. win be TeaponaiUB for

a itate and local reaponriblo md trastoe agenolea for tins

7. Nevada DOT wfli be responsible for selecting and managing any oonsultantt
aratkraaffteBI^

FtHtuinnicQtB, ntd ibf nsurins *̂*' conlncton meet the conflict of
of 40 CF1L $1506̂ (e). TTie FRA has nude sr^ts ^

Nevada hi fiieal yean 2001 and 2001 far phttfliztfi, l«dunuiarydes!gn and related
KhidSAfbrtUamfecL The Parties will find fbeur own staf£ ftml and related
caste. ThflpwpHrationoTltaEre/EIRwffl be fooled by »^

of Federal ftnub apaoiflcallr mado available fbr tbew puxpoaca, aad/ei ffiv other
stale, kcal nd pnvate wctor flmdng tfiat an made avtilabte fcr these pmpOKfc

MOU
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G. The Partiea eajee, to tba extent possible, to expedite &e ytiview and approval of

th» project's environmental tfoeumcsrta. It ii tatkipated Hint tlv f™l wownfr
nport, any Project aonenmg report, the Draft EKftltt, and the Final EIS/HR
wiU be forniallyid«sed on behalf of F»A and Nevada DOT, The Parties agree

Out nafthar Patty viD iuoe roct documents on bcfalf of bofb Parties without the

otticr Party's wrtttaa approval

H. Nevada DOT, wittfhe ftistfitonceofthe other parties, -wfll devdop and implement

a pubHc fawotvefflort program to keep the public informed on the progress of the

studies.

The Ptttieo wlfl appofatt pceject nemaejuttfiyca who will serve as the primary

points of contact in EB/E1R overtijht mattera. Each Patty nay change fts
dttigoatcd pcof ect zvpnseotwvt) upon tvntton notice to the ofher Pane!*

The Parttoi wiE reriew mi uniniimiL on pm-dedstonal dofiujnenu (draft
tocbiioil itudia and mcmnfmda, adnuniatrative drafts of th; scc^ ?tg rpp*r*.
aencdng report, and draft md find EIS/ESRi) but -wJU not releata them to others

without te concent of tiw oDgntttiiig Patty, of as mandated by applicable state or
federal disclosure

4.0 TERMINATION

Aagr Party may tvcmlnatfi (heir participation m Ihti MOU aflat fravidiog 30 day* written
notice to fte othrr Paxtiea.

5.0 RBSER.VATION OF AUTHORITY

A. TW» MOU does not modify oriattqg agency anthoiity by jedudng. expanding or

any of tfa« ttatntmy or ngnhtocy authoiities and mpontftflltlei of
any of (he Sijuttoriea. The Pntiefl ncopaxo that the LefUannu and the

GoveinonrfCalifraiia and/or Nevada may impose aAMtk^ on

WAIT Nmdifthgbv Inject MOU



CALTRANS ar Nevada DOT by enacting new laws or enacting changes in
existing CaHfcnla, or Nevada laws. Ifaal Congou and the President of (he United
Statat nay nnpote additional xeqabcmoau an the FRA by auotiflB n*w l«w or
enacting changes in existing lawi, and that eutfx new requirements may offfCt the
preparation of the EB/BIR.

B. Nenfl of Die Parties to fbis MOU wrfves any adnrinisttaHvB cUuif, positions, or
it may have with mped to the applicability or enftrcftftbUity of

Noddng a thii MOU ibtll be ooostrufld is obBgatins my of ft» Signatories to th«
of fimU in BEeen of •ppxoviielaxiB anthoriased by law or as

committing any of the Sigmtoriaa to any action or actions for winch f !r
•tttotoiy aulhocily. now ar in the firhrt.

B. NoC^lTRANSfiaidgate«c«tfbcirtagaa^

A. This MOU it jftot tntendad to. aod doa> not cxeata any o&cr right or boicfit,
mbfttfltiv* or pneadtoai, enft»re«*bl*«tlawor«quitybyffliypcttonaiainftftc
Udtod States tie PRA, flu ComralMion, tie State of CaKfonrit, or flu State of
Nevada, any agandM thereof any offlecn or anployoM dunof. or any other
penon,

B. ByatgoingthisMDU^thePaiteaanotconiDj^in^to
than tl» joint preparation vnd complotien of an BIS/SIR for (be



I
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8.0 AMENDMENTS

Tbe ponies may nmfcully Agree m writing to amend ftria MOU wd to develop such
addition*] provitiouB and procedures as ftey determine to be necessary Jnotdar to pxnaut

the development of m EtS/HR fbt th* Cah&raia-'Nevada Intostotc Maglnv Project.

9.0 CONCLUSION

la rigoing this MOU, Ac undadgned Parties vnAontuA md *cwpt ibe roles and
T«?xmfft?nhics assigned »e^ of tbePatti«^ EKfaoffcoPaiticiafireeftocogptritBto
the r^ '̂̂ im mmt pouibte to oucn fbtt *a BIS/EIR is developed In fell convlimee
with Adml uid ibte mjnirv&Hiitt and to cum tbtf flura is ixuxitnmD comnninlcttion

fftttfii'CBHflP of vEDoR*

Fcdcnl RiiliBid AdnJnflnflooL

Q. ii
CiUftala DqwriAwol of TtaupoctatwEi Datt

Date

Date
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Administration (RITA), lo the Federal
Motor Carrier Safely Inrormation
(FMCSA) (C9FR 51009, Aug 17.2004)

FMCSA 1C OMB Control No 2126-
0031

Form No MP-1
Type of Review Extension of a

rurrcntly approved information
collodion

Respondents Class I Motor Carriers of
Passengers.

Number of Respondents 26
Estimated Time Per Response-1 5

hours.
Expiration Date August 31, 2006.
Frequency Quarterly and Annually
Total Annual Harden-195 hours [130

responses x 1 5 hour per response = 195
hours |.

Background
Tho Annual and Quarterly Report of

Class 1 Motor Carriers of Passengers is
a mandated reporting requirement
applicable lo certain motor carriers of
passengers Motor carriers (both
interstate and intrastate) subject to the
Federal Motor Carrier Safety
Regulations arc classified on the basis of
their gross earner operating revenues '
Class I passenger motor carriers are
required to Hie with the Agency motor
carrier quarterly and annual reports
(Form MP-1) providing financial and
operating data (see 49 U S C 14123)
Under tbu financial and operating
statistics (F&OS) program, FMCSA
collects balance sheet and income
sldlemcnt data along with information
on tonnage, mileage, employees,
transportation equipment, and related
data Tho Agency uses this information
to assess tho health of the industry and
identify industry changes that could
affect national transportation policy
The data also indicate company
financial stability and operational
characteristics. The data and
information collected are made publicly
available and used by FMCSA to
determine a passenger carrier's
compliance with the F&OS program

1 For pnr[KiHei of iliu Fiiiuncid] ft Operating
Statistics (FftOS) program. pnxMingur uimiini ure
i Imnnfird miii the following two groups (1) Cliws
I IJHTWDI Hra lllIlHI lldVIIIg HVUFOgU anniU)l (JFtMI
Irnnnportntinn apnrating revenues! {iiiLludiiig
iiituntata and mtraitnlc) of S3 million or nioru from
UBHimgLT motor uirriiir opvnillons nftur applying
Ihn nivi'niiH iluflalnr formula in lliu Nolii of 40 CFH
1420 3. (2) Class II pimiii'nger i amen ant lliumi
liaving avvngo annual gross Irnnspiirtiilion
iiptTiiling revenues (including iiituntalu and
Intmsiiitc] of Icis than $5 million from iiimsmiger
molor ijimer opHratiomi after appl> ing tho ruvunur
deflator formula ai shuwn in N'otH A nf $14 JO J
Onlj Class I uimors of piiRSiiiigiirs nn> muilnKl to
filii Annual mid Quartiirly Report Form MP-1.1ml
CliisH [| pajiseugiT Lamuri must notify thn Agom >
whim thfm IK ii i hiinge in tlmir i lassifiLdtion or
thi'ir nivi-nnrii rxniid the C lawn II him I

requirements set forth in 49 CFR Part
1420

The F&OS reporting regulations were
formerly administered by the Interstate
Commerce Commission. They were
transferred lo the U.S. Department of
Transportation on January 1,1996, by
Section 103 of the ICC Termination Act
of 1995 (ICCTA) (Pub L. 104-88.109
Slat. 803, December 29,1995), now
codified at 49 U S.C 14123. On
September 30,1998. tho Secretary
transferred the authority to administer
tbe F&OS program lo BTS (63 FR
52192) Etfective September 29, 2004,
tho Secretary transferred this program
responsibility from BTS and rodologatcd
it lo FMCSA (69 FR 51009, Aug 17,
2004). FMCSA will publish a final rule
that transfers and redcsignales the F&OS
program reporting requirements,
currently at 49 CFR 1420, from UTS
(now RITA) to FMCSA

Wo particularly request comments on
(1) Whether the proposed collection of
information is necessary for FMCSA to
moot its goal of reducing commercial
motor vehicle crashes, and the
usefulness of the information with
respect to this goal, (2) the accuracy of
the estimated 1C burden, (3) ways lo
enhance the quality, uti l i ty, and clarity
of the in format inn collected; and (4)
ways to minmii/e the bunion of the
collection of information on
respondents (including use of
automated collection techniques and
other information technologies) without
reducing the quality of tho collected
information The Agency will
summari/o and/or include your
comments in the request for OMB
approval of this 1C

lasut-d on filly 7. <!OU6
David 11. llugul,
Acting Administrator
IFR DM. hti-11140 Filed 7-13-06, 6 45 tim]
BILLJNQ CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

Environmental Impact Statement:
DesertXpress High Speed Train
Between Victorville, CA end Las
Vegas, NV

AQENCY: Federal Railroad
Administration (FRA), U S Department
ofTranspnrtation (DOT)
ACTION: Notice of Intent to prepare an
Environmental Impact Statement.

SUMMARY: The FRA is issuing this notic e
to advise the public that an
Environmental Impact Statement (CIS)
will be prepared for tho proposed

DosortXpross high-speed tram project
The project includes passenger stations,
a maintenance facility, and a new
railroad line along the 1-15 corridor
between ViclorviHo, California and Las
Vogas, Nevada FRA is issuing this
notice to solicit public and agency input
into the development of the scope of the
EIS and to advise the public that
outreach activities conducted by the
FRA will he considered in the
preparation of the EIS. Federal
cooperating agencies for the EIS ure the
Surface Transportation Board (STB), the
Federal Highway Administration
(F1IWA) and the Bureau of Land
Management (BLM) Alternatives lo bo
evaluated and annly/od in the* EIS
include (1) lake no action (No-Pro)ect or
No-Build), and, (2) construct ion of a
privately financed steel-whool-on-sleel-
rail high-speed train, including a
proposed station in ViUorville and a
station in Las Vegas, and a maintenance
facility in Victorvillc Several
alternative routings would be
considered in the EIS
DATES: Thri'e scoping meetings will he
held during July of 2006 Scoping
meetings will bo advertised locally and
are scheduled for the following cities on
the dates indicated below

• July 25, 200G, Las Vegas Nevada at
The White House, 3260 Joe Brown Drive
lime 5-8 pm

• July 26, 2006, Barstow. California at
the Rameda Inn. 1571 E Mam Street,
time 12—2 pm, and

• July 26. 200b. Victorville. California
at the San Bernardino Counly
Fairgrounds Building 3, time 5-8 pin

Persons interested in providing
comments on the scope of the EIS
should do so by August 15, 2006
Comments can be sent to Mr David
Valenslein al tho KRA address identified
below
FOR FURTHER INFORMATION CONTACT: Mr.
David Valenstcm. Environmental
Program Manager, Office of Railroad
Development, Federal Railroad
Administration. 1120 Vermont Avenue.
(Mail Stop 20), Washington. DC 20590,
[telephone 202/ 493-6368) Information
and documents regarding the
environmental review process will ho
made available through the FRA's Web
site, http //wwwfra dot gov al Passenger
Rail, Environment, Current Reviews,
DesertXpress
SUPPLEMENTARY INFORMATION: The FRA
will prepare an Environmental Impact
Statement (EIS) for the proposed
DesertXpress high-speed tram project
Tbe FRA is an operating administration
of the U S Department of
Transportation and is primarily
responsible for railroad safety
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regulation Federal cooperating agencies
for the EIS arc the Surface
Transportation Board (STBJ. the Federal
Highway Administration (FHVVA) and
the Bureau of Land Management [OLM]
The BLM has approval authority over
thu use of public, lands under their
control The FIIWA has jurisdiction
over the use and/or modification ot land
within the 1-15 right of way The STB
hdb exclusive jurisdiction, pursuant to
49 U S C 105ul(b). over the
construction, acquisition, operation and
abandonment of rail linns, railroad rales
and services and rail currier
consolidations and mergers The
construction and operation of the
proposed DusurlXpress high-speed train
project is subject to S'i O's approval
authority under 49 U.S C 10901 To the
extent appropriate, the EIS will address
environmental concerns raised by
federal, slule and local agencies during
the EIS process

Project Description DesurtXpress
Enterprises, I.I C (the project Applicant)
proposes lo construct and operate a
privately financed interstate high-speed
passenger tram, with u proposed station
in Vic torn He, California and a station in
Las Vegas. Nevada, along a 200-mile
corridor, within or adjacent to the 1-15
freeway for about 170 miles and
adjacent to existing railroad lines for
iiboiil 30 miles

Tim need for the projec I is directly
related lo the iapid increase in travel
demand between Southern California
and Las Vegas, coupled with the growth
in population in the areas surrounding
Viclorvillo. Bars tow. Prinun and Las
Vegas, which has resulted in substantial
congestion along the 1-15 freeway
between Viclorvillo and Las Vegas
Ridership is estimated lo be 4 1 million
round trips in the firsl full year of
semen To accommodate this level of
ridership trains would operate from b
a.m lo 10 p m , daily, 3G5 days H yoai
al 20 to 30 minule intervals during peak
periods

The project would involve
construction of a lully grade-separated,
dedicated double track passenger-only
railroad along an approximately 200-
mile corridor, from Viclomllc
California to [.as Vegas, Nevada Where
the railroad alignment would be within
the 1-15 Ireeway corridor, continuous
concrete truck barriers, as well as
American Railway Engineering and
Maintenance of Way Association crash
barriers at all supporting columns of
bridges ut freeway interchanges and
overpasses would be provided. The
project would include the construction
of a passenger station, as well as
maintenance, storage and operations

facility in Viclorville and one passenger
station in Las Vegas

The proposed Viclorvillo Station
would be located along the west side of
1-15 between the two existing Stoddard
Wells interchanges The facilities
directly associated with the Victorville
station would occupy about bO acres of
land, and would have a parking capacity
For up to 10.000 automobiles Access to
the Victorville station would be via the
two existing Stoddard Wells Road
Interchanges.

The Maintenance, Storage and
Operations fuciliU is proposed to be
located in the Citv of Viclorville on u
site that lies within the Viclorville
Valley Economic Development Area.
The facility would require
approximately 50 acres and would
include a fueling station, train washing
facility, repair shop, purls storage, and
operations center. It is estimated that
approximately 400 employees would be
based al this facility

The I .as Vegas passenger station
would be located al one of three
possible locations (1J Near the soulh
end of the IAS Vegas Strip, (2) in Ihe
center section of the Strip; or (3) in
downtown Las Vegas A light
maintenance, cleaning, and inspection
facility would aluo be built near the I*as
Vegas station

Alternatives A No-Build alternative
will be studied as the baseline for
comparison with the piopnsed project.
1 he No-Build Alternative represents the
highway (1-13) and airporl (McCarran)
system physical characteristics and
capacity as they exist al the tune of the
EIS (2006) with planned and funded
improvements that will be in place at
the time the project becomes
operational The projccl build
alternatives have the same stations and
maintenance facility I he railroad
alignment between Viclorville and Las
Vogas can be divided into b distinct
segments. Wilhin the segments, set era)
build alternatives an* being considered
as discussed below.

Segment 1 Viclorvillu lo I onwood
(south of Durslnw. California):
Alternative A would depart the
Vinlomllc Station in a south-westerly
direction before turning north and
generally following the existing RVSF
Railway Company (BhJSFJ railroad
corridor and Route 6fi lo u point just
soulh of Barslow. Alternative B would
deparl the Viclorvillc Station arid head
north generally follow ing the west side
of the 1-15 corridor The alignment
would diverge from the 1-15 corridor
near Hodge Koad and head northerly to
a point just south of Barstow near the
exiting BNSF railroad < orndor.

Alternative B would be approximately
6 8 miliM shorter limn Alleinalivc A

Sagmcnt 2 Lunwood (South of
BarslowJ to Yermo, California1 From a
point south of Barstow, the build
alternative alignment would head north
for about five miles, cross lliu Mojave
River and lurn east through the City of
Barstow Through Barslow the
alignment would utilize an existing, but
abandoned, former Atchison '1 opeka £
Santa Fc railroad corridor along the
north side of the Mojuve River, for
approximately three miles before
reaching the vicinity of the 1-15 / Old
Highway 5fi interchange on Ihe easlside
of Barslow From this point the
alignment would head oast along the
north side of 1-15 con idor through thu
town of Ycrmo to a point just east of the
agricultural inspection station on Ihe I-
15 Freeway.

Segment 3 Yermo to Mountain Pass
There arc Iwo align men I alternatives in
this segment Alternative A entirely
within the median of the 1-15 Ircewuy,
and Alternative B along the north side
of the 1-15 corridor

Segment 4- Mountain Pass to Primin.
Nevada Alternative A would leave the
1-15 freeway corridor and head soulh
for appioximalcly four miles before
reluming lo the 1-15 freeway corridor
south of I'rinim A portion ol this
alignment mav encroach on the Mojave
Duserl Preserve, aboul onu half mile
south of the 1-15 freewa> Alternative U
would leave I lie 1-15 freeway corridor
and head norlh before returning lo the
1-15 freeway corridor soulh of Primm. A
4,000-foot long tunnel would be
necessary for Alternative B

Segment 5- Primm In Jean, Nevada
Alternative A would he entirely within
the median of the 1-15 freeway
Alternative B would continue along the
eusl side of the 1-15 freeway corridor
belwecn Primm and Jean

Segment 8 Jean lo Las Vegas, Nutuda.
There arc three alternative alignments in
ihis segment Alternative A would
continue in the median of the 1-15
freeway into the Las Vegas passenger
station Alternative B would cross the I-
15 freeway corridor from the east side
lo the wcsl side and continue along the
west side of the 1-15 freeway corridor
into Ihe Las Vegas passenger station
Alternative C would diverge lo the cast
and generally follow the existing Union
Pacific railroad corridor into the Las
Vegas passenger slalion To reach the
downtown IAS Vegas passenger station
Alternative A would leave the median
of the I -15 frt,>ewa\ corridor near Oakey
Boulevard and diverge lo Ihe east to
follow the Union Pacific railroad
corridor lo Bonnevillo Street
Allernalues B and C would follow the
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west side of the 1-15 freeway corridor
and cross at Oakey Boulevard lu llic oast
to join (ho Union Pacific railroad
corridor to Itannoville Street.

Scoping and Comments FRA
encourages broad participation in the
KIS process during scoping and review
of the resulting environmental
documents Comments and suggestions
are invited from all interested agencies
and the public <il large to insure the full
range of issues related to the proposed
action and all reasonable alternatives
arc addressed and all significant issues
are identified. In particular, FRA is
interested in determining whether there
ore areas of environmental concern
whoro there might be the potential for
identifiable significant impacts FRA
invites and welcomes public agencies,
communities and members of the public
to advise the FRA of their
environmental concerns, and to
comment on the1 scope and content of
the environmental information
regarding the proposed project Persons
interested in providing comments on
the scope of the EIS should send Ibem
to Mr. David Valcnstein ut the FRA
address identified above by August 15,
200G

Issued in Wuuliiiigton. DC, on July 11.
2006
Mark E Yachmolz.
Asvociute Administrator for Railroad
Di'vi'lapment
[FR Hot hR-11154 hilcd 7-1J-UB, 8 45 inn]
BU.MG CODE WO-OB-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

[Docket Number FTA-2005-232Z7]

Notice off Proposed Title VI Circular

AGENCY: Federal Transit Administration
(FTA). DOT
ACTION: Notice of proposed revisions
and request for comment

SUMMARY: The Federal Transit
Administration (FTA) is revising and
updating its Circular 4702 1, "Titlo VI
Program Guidelines for Urban Mass
Transit Administration Recipients "
IT A is issuing a proposed Title VI
Circular and seeks input from interested
parlies on (his document. After
consideration of tho comments, F*I A
will issue a second Federal Register
notice responding to comments received
and noting any changes made to the
Circular as a result of comments
received. The proposed Circular is
available in Docket Number 23227 at
hup //dms dot gov

DATES: Comments must be received by
August 14, 2006. Latu Piled comments
will be considered to the extent
practicable.
ADDRESSES: You mav submit comments
identified by DO I' DMS Docket Number
FTA-05-23227 by any of the following
methods Wob Site h'ttp //dms dot gov
Follow the instructions for submitting
comments on the DOT electronic docket
site. Fax 202-493-2251; Mail Docket
Management Facility. U.S Department
of Transportation. 400 Seventh Street,
SW . Nassif Building. PL-401.
Washington, DC 20590-0001; Hand
Delivery* Room PL—401 on the pla?a
level of the Nassif Building, 400
Seventh Street. SW , Washington. DC.
between 9 a.in and 5 p m . Monday
through Friday, except Federal holidays

Instructions You must include the
agency name (Federal Transit
Administration] and the docket number
(FTA-OS-23227) You should submit
two copies of your comments if you
submit them by mail If you wish to
receive confirmation that FTA received
your comments, you must include u
self-addressed, stamped postcard Note
that all comments received will be
posted without change to the
Department's Docket Management
System (DMS) website located at
http.//dms.dot.gov This moans that if
your comment includes any personal
identifying information, such
information will be made available to
users of DMS
FOR FURTHER INFORMATION CONTACT:
David Schneider, Office of Civil Rights.
400 Seventh Street. SW , Washington,
DC, 20590, (202) 3GC-401B or at,
David Schneiderfyfla dot gov
SUPPLEMENTARY INFORMATION:

Background

The authority for FTA's Title VI
Circular derives fiam Title VI of the
Civil Rights Act of 1964. 42 U S C
2000d, el seq, which prohibits
discrimination on the basis of race,
color, or national origin in programs and
activities receiving Federal financial
assistance Specifically, Section KOI of
this Title provides that "no person in
the United States shall, on the ground
of race, color, or national origin, be
excluded from participation in. be
denied the benefits of, or be subjected
to discrimination under any program or
activity receiving tederal financial
assistance," (42 U S C 2000d) Section
602 authorizes Federal agencies "In
effectuate the provisions of (Section
601] * * * by issuing rules, regulations
or orders of general applicability." 142
USC 2000d-l). The US Department of
Transportation (DOT), in an exercise of

this authority, promulgated regulations,
contained in 49 CFR Part 21 that
effectuate the provisions of Section 601
and Title VI in general

FTA Circular 4702 l. titled "Title VI
Program Guidelines for Urban Mass
Transit Administration Recipients."
provides information on how FTA will
enforce tho Department of
Transportation's Title VI regulations at
49 CFR Part 21. The Circular includes
information, guidance, and inslrui lions
on the objectives of Title VI. information
on specific grant programs covered by
Title VI, a description of FTA data
collection and reporting requirements, a
summary of FTA Title VI compliance
review procedures, a description of FTA
process for implementing remedial and
enforcement actions, information on
how FTA will respond to Title VI
complaints, and public information
requirements Circular 4702 1 was last
updated on Mav 20.1988.

The proposed circular would make
reference to and in some instances
would summarize the text of other FTA
guidance, regulations, and other
documents Many of the documents
referred to will undergo revision during
the life of tho proposed circular In all
cases, the most current guidance
document, regulation, etc will
supcrcede any preceding information
provided FTA reserves the right to
make page changes to proposed and
final circulars regarding updates to
other provisions, without subjecting the
entire circular to public cum men I

Comments Relatod to Reporting
Requirements' In addition to general
comments concerning the draft Title VI
Circular, FTA is seeking comments from
its recipients and suhrccipients
concerning tho costs and benefits
associated with meeting the proposed
Circular's guidance Recipients and
subracipicnts are encouraged to
common! on (he number of hours and/
or financial cost associated with
implementing the Circular's guidance as
well as the extent to which following
the guidance will assist the recipient
and subrocipient in achieving its
organizational objectives
I. Why itt FTA revising its Title VI
Circular?

The DOT Title VI regulations and
FTA Circular 4702 1 attempt to
transform the broad antidiscrimination
ideals set forth in Section 801 of Title
VI into reality. In the 18 years since FTA
last revised its Title VI Circular, much
of FTA's guidance has become outdated
Over those years, legislation. Executive
Orders, and court cases have
transformed transportation policy and
affected Title VI rights and



Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34914

DESERTXPRESS ENTERPRISES, LLG—PETITION FOR DECLARATORY ORDER

VERIFIED STATEMENT OF M. NEIL CUMMINGS
IN SUPPORT OF JOINT PETITION BY CALIFORNIA-NEVADA SUPER SPEED

TRAIN COMMISSION AND AMERICAN MAGLINE GROUP
TO REOPEN

1. My name is M. Neil Cummings, and I am President of a joint venture called the

American Maglme Group ("AMG"). I have practiced law for 30 years, specializing in business

litigation and transactions. My business address is 11150 W. Olympic Blvd., Suite 1050, Los

Angeles, CA 90064. "

2. AMG was formed in 1994 to develop the public and private political and financial

support necessary to design, build, operate and maintain an "Americanized" version of the

German engineered Transrapid™ maglcv technology to operate within the Southern California -

Las Vegas transportation corridor, following, substantially, the Interstate 15 (1-15) highway

right-of-way ("1-15 Corridor") between Anaheim, California and Las Vegas, Nevada via the

California Inland Empire cities of Ontario, Victorvillc and Barstow This 269-mile project has

come to be known as the California-Nevada Interstate Maglev Project ("CNIMP") The partners

in the AMG joint venture arc General Atomic. Parsons Transportation Group, Hirschfeld Steel

and my firm, M Neil Cummings & Associates PLC. The AMG has an exclusive contractual

relationship with the developers and owners of Ihe Transrapid™ technology, to wit:

ThysscnKrupp and Siemens (also known as Transrapid International).
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3. In 1997, the AMG was selected by and entered into an exclusive public-private

partnership agreement with the California-Nevada Super Speed Train Commission ("CNSSTC"),

which is a hi-state Commission, and a non-profit public benefit corporation, established by the

States of Nevada and California in 1988 to design, build, operate and maintain the CNIMP. The

CNSSTC was then, and is now a Nevada "state agency" and California non-profit corporation.

The verified statement of the Vice Chairman of the Commission, Ken Kevorkian, filed

concurrently herewith, describes the structure and history of the CNSSTC in greater detail

4. CNSSTC and AMG plan to build and operate a high speed tram service utilizing maglev

technology to move passengers through a 269 mile corridor between Las Vegas and Anaheim,

California via Pnmm, Nevada and Barstow, Victorville and Ontario, California. This service is

referred to in the multiple reports and studies submitted to the Federal Railroad Administration

("FRA") and the U.S. Congress over the past 10 years as the CNIMP. Speeds will exceed 300

m.p.h. over portions of the route, with one way transit times as low as 86 minutes for express

service between Las Vegas and Anaheim

5. In 1998, acting in reliance upon and in response to (i) the competitive requirements

mandated by Congress m TEA-21's "Maglev Deployment Program," and (ii) the "Final Rule"

promulgated thereunder by the FRA (i e. Section 1218 of TEA-21: 23 U.S.C. § 322), and 49

C.F R. Part 268 et. seq., the CNSSTC and AMG entered into the required Public-Private

Partnership Agreement (49 C.F.R. Part 268.1 l(b)(3)), and submitted the required Certification to

the U S Department of Transportation ("USDOT") Pursuant to this Certification, the Public-

Private Partnership represented and warranted to the USDOT that it stood "ready, willing and

able to finance, construct, operate and maintain the [California-Nevada Interstate MaglevJ

project" ("Certification").
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6. In 1999, after submitlal of the Certification to the FR A, accompanied by the required pre-

construction design, engineering and economic benefits analysis, the CNSSTC was selected by

the FRA as an "Eligible Participant," and the CNIMP as an "Eligible Project" to receive federal

assistance under the "Maglcv Deployment Program *'

7. Between 1999 and 2005, Congress appropriated approximately $7.5 million to the

CNIMP to prepare environmental assessment and pre-construction design, engineering and

planning studies for the CNIMP. This federal funding was matched with S2 12 million in local,

stale, regional and city funds. In making these funds available to the CNIMP, the FRA

negotiated and entered into five (5) separate Cooperative Agreements with the CNSSTC (as the

named "Grantee")

8. The environmental processes relevant to the CNIMP began in 1999-2000 with the

preparation and issuance by the FRA of an Environmental Assessment Then, beginning in

2004, the FRA entered into a 4-party agreement with the states of California and Nevada (as well

as the CNSSTC) to govern the preparation of a "Programmatic" and "Site Specific"

Environmental Impact Statement ("PEIS/EIS") The FRA agreed to serve as the lead federal

agency. The Nevada Department of Transportation ("NDOT") was requested by the FRA to

serve as the lead state agency, and NDOT agreed.

9 The PEIS/EIS for the CNIMP was commenced on May 20, 2004 with the publication by

the FRA in the Federal Register of a "Notice of Intent" entitled "Programmatic Environmental

Impact Statement. High-Speed Rail Comdor, Las Vegas, NV to Anaheim, CA."1 Acting on the

"Notice of Intent," a 4-party agreement was negotiated and entered into in November 2004,

pursuant to which the FRA agreed to serve as the lead federal agency in the preparation of a

1 See 69 Fed. Reg. 29161 (May 20, 2004), attached hereto as Exhibit 1
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PEIS for the full corridor CNIMP, and u sile-specific EIS for the starter segment in the east (i.e.

Las Vegas to Primm. This inter-governmental agreement (attached as Exhibit 2 hereto) is

entitled "Memorandum of Understanding among the Federal Railroad Administration, California

Department of Transportation, Nevada Department of Transportation and The California-Nevada

Super Speed Train Commission For The Preparation of a Program Environmental Impact

Statement and Program Environmental Impact Report for The Proposed California-Nevada

Interstate Maglcv Project" ("MOU"). The CNSSTC is identified in the MOU as a Cooperating

Agency, as is the California Department of Transportation f "CALTRANS").

10. The PEIS/EIS that has been underway since 2004 will function as both. (1) A First-Tier

environmental document addressing program-level decisions for ihe overall 269-mile project

from Las Vegas to Anaheim; and (2) A Second-Tier environmental document, addressing

project-level decisions for the initial segment of the project, "The First Forty Miles" from Las

Vegas to Primm. These iwo tiers of the PEIS will result in separate Records of Decision

("ROD") issued by the FRA for the Programmatic and Project-Specific NEPA documents.

11. In 2006, the FRA entered into a 6lh Cooperative Agreement, this one with the Nevada

Department of Transportation ("NDOT") to complete Phases I and 2 of the Maglcv Project's

PEIS/EIS.

12. In July 2005, Congress enacted SAFETEA-LU. At Section 1307 of SAFETEA - LU,

Congress directed the U.S. Secretary of Transportation to provide "federal assistance" to enable

deployment of the "Eligible" maglev projects. This legislation, entitled "Deployment of

Magnetic Levitation Transportation Projects," allocated u totul of S90 million to maglev projects

in the United States Of this funding, $45 million (i.e. 50%) was directed specifically to the

CNIMP (particularly, the starter segment in the East: "Las Vegas to Primm, Nevada"). The other
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50% (i.e. $45 million) was directed to "a project cast of the Mississippi" to he named later by the

Secretary of the USDOT.

13. Due to an inadvertent drafting error, this $90 million in funding was not identified us

"Contract Authority," and was therefore not guaranteed to the eligible maglev projects. It took

almost 3 years to remedy this mistake, but Congress' original intent was finally correctly

expressed in the "SAFETEA-LU Technical Corrections Act of 2008" TTC Act of 2008"), which

granted Contract Authority to the eligible maglev projects. In addition, the TC Act of 2008

added the phrase "as a segment of the high-speed MAGLEV system between l-as Vegas, Nevada

and Anaheim, California" so as to correctly identify the entire CNIMP interstate corridor (see

Section 102(c) of TC Act of 2008).

14 Enactment of the TC Act of 2008 has enabled the CNSSTC to complete the necessary

environmental, final design/engineering and financial planning work contemplated by Congress

in making $45 million in guaranteed federal funds available to the CNIMP. The CNSSTC has

been working on a plan for funding construction of the "First Forty Miles" of the CNIMP. This

plan will be rccvaluuted in light of the new funding available under the Passenger Rail

Investment and Improvement Act of 20082 ("PR11A") as well as the American Recovery and

Reinvestment Act of 2009 ("Recovery Act") According to a 2005 study, the estimated cost of

constructing the CNIMP is between $12 and $15 billion. We believe that the prospects for

proceeding with construction of the CNIMP arc greatly enhanced by the enactment of the

Recovery Act.

" Pub. L. 110-432
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15. Ridership studies performed under contract to the FRA forecast thai within 10 years of

completing the construction ol the CNIMP, 42.8 million passenger trips per year, comprised of

intermediate and full corridor trips, will utilize this service. This will result in net operating

profits (i.e. farebox revenues minus operating and maintenance expenses) of S5I7.4 million per

year (in year 2000 dollars). This net operating profit projection is based upon a modest one-way

fare of $55.00 for the Anaheim-Las Vegas service (compared with the one-way airfares that now

exceed $125 00, even on the discount airline Southwest Airlines), and a one-way fare of $4.00-

12.00 for the airport connector segments on each end of the CNIMP (i e Anaheim-Ontario

Airport; Las Vegas-Ivanpah Airport).

17. By comparison, a study completed by the Clark County (Nevada) Regional

Transportation Commission in August 2006 found that upgraded, high-speed rail service on the

existing Amtrak routes would generate ridership of only 119,000 passengers annually between

Riverside, California and Las Vegas, with revenue covering only 17.9% of the annual cost of

operation and maintenance. Riverside, California is substantially closer to the population base of

the Southern California Busin than Victorvillc, California.

18 The DcscrtXprcss project surfaced in 2006 with a plan to institute passenger-only rail

service over trackage to be constructed along a portion (between Las Vegas and Victorvillc, 60

miles east of Anaheim) of the right-of-way along the I-15 Freeway that has been designated for

use by the CNIMP. The FRA first published a Notice of Intent ("DX Notice") to Prepare and

EIS for the DesertXpress project on July 14,20063 two years after the Notice of Intent published

for the CNIMP. The CNSSTC and AMG participated in the public scoping meetings. It was

clear from the DX Notice that the FRA was processing the environmental review process in a

171 Fed. Reg. 40176 (July 14,2006), attached hereto as Exhibit 2.
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manner substantially different, and far less complex than the requirements n had imposed on the

CNIMP during the preceding years of study. For example, the roles of the State DOT's were

minimi/ed (i.e. there was no lead, or even cooperating state agency designated,.. .in California

or Nevada.. .or even mentioned as an interested party in the DX Notice) Furthermore, the DX

Notice made no mention of compliance with the California Environmental Quality Act

("CEQA") or local land use or permitting requirements. This was in marked contrast to the

CNIMP's Notice of Intent, which required (i) NDOT as the lead state agency and Caltrans as a

cooperating state agency, and (11) full compliance with CEQA and related California land use

and permitting requirements. Furthermore, the FRA did not require a comparative analysis

between the DcscrtXprcss and the pre-existing CNIMP.

19. The DX Notice also made clear that there would be no rail freight service provided on

the proposed tracks to be used by DesertXpress. To wit, the DX Notice unequivocally states as

follows: "The LDesenXpressJ project would involve construction of a fully grade-separated,

dedicated double track passenger-only railroad..." Id. at 40177 (emphasis added). The

descnption of the track segments in the DX Notice mentions no connection or interchange with

the interstate network of freight rail carriers. The description of certain segments speak of the

route "following the existing BNSF Railway Company (BNSF) railroad corridor.. .** and

"utilizing] an existing, but abandoned, former Atchison, Topeka & Santa Fe railroad

corridor...." Id There is no discussion of connection or interchange.

20. The public scoping meetings for the DesertXpress were noticed by the STB and FRA to

take place on July 25 and 26,2006 in Las Vegas, Nevada, Barstow, California and Victorville,

California. A representative of the Surface Transportation Board was present at all 3 scoping

meetings, all of which I attended. Her name was Catherine Ghdden. She is identified in the
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"General Information" booklet distributed at the scoping meetings as one of the "Environmental

Protection Specialists" with the STB I asked Ms. Glidden what the basis was Tor the assertion in

the Federal Register Notice of Intent, and at the scoping meetings, that the STB had exclusive

jurisdiction over the DesertXprcss project She lold me she was not sure After the scoping

meetings (at which the Mayor of the City of Barstow submitted written objections, dated July 26,

2006, objecting on numerous grounds to the DcscrtXpress project, and expressing support for the

CN1MP: Exhibit 4 hereto), the CNSSTC submitted extensive written comments to Mr. David

Valcnstem at the FRA. These written inquiries were sent to the FRA in accordance with the

instructions specified in the DX Notice (A copy of the CNSSTC's comments arc attached as

Exhibit 5) The CNSSTC posed a number of important questions concerning both the process,

and the legal basis for the STB's assertion of alleged "exclusive jurisdiction" at the scoping

meetings. The CNSSTC also inquired as to the seemingly inconsistent standards being applied

to the DcscrtXpress project by the FRA in the DX Notice of Intent, versus the CNIMP Notice of

Intent issued in 2004. One of the inquiries, posed was

"Must a new railroad line be a "common carrier railroad line* and 'part of the
interstate rail network1 to fall within the jurisdiction of the STB? Please explain.
How has the STB defined and applied the terms "common earner railroad lines*
and 'interstate rail network' since its inception in 1996?

The CNSSTC received no response from anyone at the STB or the FRA, to the above

inquiries . .or to ANY of the 35 comments/questions set forth in Exhibit 5.

21. The next time I, or anyone else within the AMG or the CNSSTC received information

(directly or indirectly) originating from the STB, or the FRA. on the subject of the STB's

jurisdiction over the DcscrtXpress project was on email from the STB to NDOT that was then

forwarded NDOT to the Executive Director of the CNSSTC (Richann Johnson) on June 27,

2007. This e-mail (forwarded to me the same day by Ms. Johnson), attached a decision

WASH_5606197 1



("Decision11) served that day by the STB, ruling on a Petition filed one year earlier on July 24,

2006 by DesertXpress Enterprises, LLC, entitled "Petition for Declaratory Order."4 This

Decision on its face reveals that the Petition by DesertXpress had already been Tiled as of the

first and only public scoping meetings conducted by the STB, FRA and DesertXpress in Las

Vegas (July 25,2006), Barstow (July 26,2006) and Victorvillc (July 26, 2006) No one at AMG

or the CNSSTC had actual knowledge of the STB proceeding prior to receipt of the e-mail

discussed above on June 27,2007

22. After becoming aware of the STB's Decision, the AMG and CNSSTC considered, but

ultimately decided not to move to immediately intervene in the proceeding because, at that point,

the viability of CN1MP was unsettled due to the need for Congress to make the necessary

corrections to SAFETEA-LU. In fact, the future viability of the CNIMP was quite unsettled

from the time of enactment of SAFETEA-LU in 2005 until June 6,2008, when President Bush

signed the SAFETEA-LU Technical Corrections Act of 2008 into law. Of note, during the

period from 2006 until June 2008, DesertXpress was actively lobbying Congress to defeat the

correction language that would allocate funding for the CNIMP. With funding for the CNIMP

secured as a result of enactment of the Technical Corrections Act in June 2008, AMG and

CNSSTC began legal preparations to request that the Board reopen the DesertXpress proceeding

and permit CNSSTC and AMG to intervene.

23. The CNSSTC and AMG are injured by the Board's June 27,2007 Decision in the

DesertXpress proceeding. After spending more than 12 years, and many thousands of hours and

lens of millions of dollars in gaining the public and private support necessary to build the

CNIMP along the 1-15 Corridor, the Board's decision finding exclusive jurisdiction over the

4 A copy of the STB e-mail is attached hereto as Exhibit 3.
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DcscrtXprcss project threatens to deprive the CNIMP of the I-15 corridor right-of-way it needs

to build the CNIMP, without a complete understanding of the facts, and without ihe consent of

the states, regions and cities who have gone on record in support of the CNIMP. Over the past 12

years, the States of Nevada and California, all of the cities [Anaheim, Ontario. Victorville,

Barstow and Las Vegas], counties [Clark, San Bernardino. Orange and Riverside], regional

transportation planning organizations [Orange County Transportation Authority ("OCTA") and

San Bernardino Associated Governments ("SANBAG")J and metropolitan planning

organizations ("MPO's") [Southern California Association of Governments |"SCAG"1 and Clark

County Regional Transportation Commission ("RTC")] along the entire 269-mile corridor, have

expressed their unanimous support for the CNIMP. However, the Board's finding that

DcscrtXpress is suhject to its jurisdiction, and thus exempt from all non-federal environmental,

permitting or land use laws allows DesertXpress to move forward on its project through the 1-15

Corridor right-of-way without the need for obtaining the same state, regional and local approvals

that arc being required of the CNIMP by the same federal agency now sponsoring the EIS of the

DesertXpress (i.e. the FRA). By focusing the STB's attention on the question of whether the

Board's jurisdiction preempts state and local environmental laws, land use restrictions, and other

permitting restrictions, DesertXpress deprived the Board of crucial facts necessary for it to make

a fully informed decision about the status of DesertXpress as a rail carrier.

24. By their Joint Petition, CNSSTC and AMG are simply asking that the DcscrtXpress be

held to the same environmental, land use and permit approval standards to which the CNIMP has

been held by the FRA over the past 12 years. Both projects are interstate. Both projects will

provide service to passengers (not the interstate freight traffic contemplated to be within the STB

10
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exclusive jurisdiction). Neither project is part of me prc-cxisiing interstate rail network. And

both projects seek to attract private funding for construction.

25. The major difference, however, between the DcscrtXprcss and the CNIMP is that the

CNSSTC is a Nevada state agency and California non-profit public benefit corporation, with all

profits earned from operations to go back into the CNSSTC to carry out its sole, non-profit

purpose.

26. The DcscrtXprcss will not be unjustly prejudiced by reopening this Declaratory Judgment

proceeding. First, DesertXprcss chose not to serve the CNSSTC, AMG and Nevada and

California DOT's with its Petition for Declaratory Order filed on June 24, 2006, and chose not to

ever give verbal notice of the Petition to the hundreds of interested panics at the public scoping

meetings on July 25 and 26,2006 (including NDOT, the CNSSTC and the AMG). Moreover,

DesertXprcss chose, in its Petition, not to disclose material facts relevant to the Board's

determination of thcjunsdictional issues, i.e., that DesertXpress will not become a part of the

interstate rail network and will not serve freight shipper along the line or arrange for a third party

to do so.

27. Il may interest this Board to know that the studies and reports prepared for slate and

federal agencies to date show the CNIMP will provide a superior service to that offered by

DesertXprcss because1

• The CNIMP will provide passenger service to an estimated 45 million riders
originating from the heart of the Southern California basin in Orange and Los
Angeles counties, which is the equivalent of a new 8 lane freeway moving at a
constant speed of 60mph, or 50 fully loaded 747s landing every hour at McCarran
in the East and LAX in the West. Maglev trains will travel at speeds of up to 310
mph, and make the complete 269 mile trip in less than 86 minutes, even with
every tram stopping at Ontario International Airport;

• The DesertXprcss will provide passenger service to an estimated 4.6 million
riders originating from the high desert city of Victorvillc...an aspiring community
of approximately 300,000 people located 90 miles and a 2-2.5 hour car ride from
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the heart of the Southern California basin. The maximum speed for the Desert
Express1 electric diesel locomotive system will he 125mph, which falls 75 mph
short ol meeting the definition of "high speed rail" us defined by the California
High Speed Rail Authority (with whom the Desert Express has not coordinated its
activities).

The CNIMP will benefit two of the most densely populated counties in the United
States (Orange and Los Angeles) with highway and airport congestion relief by
providing an "Airport Without Runways" between Anaheim and Ontario
International Airport with a travel lime of 14.5 minutes, .vs 1-15 hours by car
traveling on one of the most congested highways in America (the SR-91).
Ontario Airport has three terminals and is operating at only 30% of capacity. The
Southern California transportation plan calls for Ontario Airport to be the airport
of the future to relieve the congestion at existing airports, both of which (i.e. LAX
and John Wayne) have either already reached maximum capacity or will do so
within the next five years;

The DescrtXpress does not connect to any airports in the Southern California
basin. In fact, its last station stop in San Bernardino County in some 90 miles,
and the steeply-graded Cajon Pass, short of Los Angeles or Anaheim. This
project does nothing to relieve the serious transportation, air quality and quality of
life concerns now challenging the Southern California Basin,

The CNIMP is supported by the MPO for the Southern California region
stretching from the ocean to the California-Nevada border (i.e. SCAG. .the
Southern California Associated Governments), and is included in the SCAG
Regional Transportation Plan voted on by the 70+ cities within the
region...including Victorville The CNIMP is also supported by the MPO for Las
Vegas/Clark County (the Regional Transportation Authority (RTC)), and is
coordinating Us activities with the Clark County Airport Authority and the
ongoing EIS for the new Ivanpah International airport;

Because true high-speed trains do not presently exist in the United States, and
regional travel between major metropolitan areas and states will continue to
become more difficult and expensive to accomplish with existing modes, the
CNIMP presents a unique opportunity to build 21 si century, electrically powered,
emissions-free "green" 300mph maglev train systems to connect our regional
economic, business and residential centers. Open country and expansive highway
and freeway rights of way will allow for the easy addition of the CNIMP, which
requires a footprint of only approximately 45 feel to build a full, double track
"guidcway," either "elevated" or "at grade."

The I-15 highway corridor is an ideal first application of the maglev technology,
and this is one of the reasons Congress has funded maglev "Deployment" of the
CNIMP as part of the last major lederal transportation bill (i.e. SAFETEA-LU).
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28. The AMG and CNSSTC, joined by numerous local governments located throughout the

269-mile corridor, support the CNIMP as it will provide superior service (including airport

connections in Ontario and Viciorville, California) in the key transportation corridor linking the

Southern California basin with Las Vegas. Yet, this long planned maglcv service throughout the

I-15 corridor could be impaired if DesertXprcss (which plans service lo only a portion of the 1-15

corridor) is allowed to pass through the turnstiles of the regulatory oversight process far more

quickly because it is not required to comply with state, regional and local environmental, land

use or permitting laws/regulations which have been required of the CNIMP. The Board is not in

the business of evaluating the policy issues surrounding rail passenger service, and should not

interject itself into this debate, particularly when it involves stretching its jurisdiction in

unprecedented ways. By asserting exclusive jurisdiction over the DesertXprcss.. .and therefore

pre-empting all state, regional and local environmental, land use and permitting

requirements... the Board has done just that. It appears that the Board did so, however, without

knowing all the facts Disclosing all of the facts certainly was not high on the DescrtXpress' list

at the public scoping meetings on July 25 and 26.2006. The subject Petition seeks to re-level the

playing field thereby creating a fair, equitable competition for the best, most meritorious high-

speed train service in the 1-15 highway corridor.
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VERIFICATION

State of California,

County of Los Angeles,

SS:

M. Neil Cummings, being duly sworn, deposes and says that he has read the foregoing statement,

knows the facts asserted there are true and thai the same are true as stated.

Signed:

Subscribed and sworn to

Notary Public of

ay of March 2009

My Commiss
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information regarding the proposed
project can be Found al the Coronadn
City Hall, Coronado Public: Library and
on the city's Web site hup.//
www coronado ca ut,

Open house public scoping meetings
will be held in the City of Coronado on
June 0, 2004. from 3-5 p.m. at the
Public Library Wmn Room located at
640 Orange Avenue and from G-B p.m.
at the Coronado Middle School Granzer
Hall located at 550 F Avenue in the City
of Coronado Prior to the public, scoping
meeting on June 9, 2004, a tour of the
project study area will be conducted
from 1 30-2 30 p m on that day The
tour will leave at 1 30 p.m. from the
Public Library at 640 Orange Avenue A
public hearing will be held at a later
date and a public notice will be
circulated staling the time and plac c of
the hearing The draft EIS will bu
available for pubhr and agency review
and comment prior to the public
hearing

To ensure that the full range of issues
related to this proposed action are
addressed and nil significant issues
identified, comments and suggestions
are invited from all interested parties
Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.
(CHtiilog of Federal Domestic Assistance
Program NumlxT 20 205, Highway Planning
imd Construction The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs mid netivities iijijilv to this
program)

Issued on May 14 2004
Molser Khaled,
Director Project Development &
Environment, federal Highway
Administration, Sacramento. California
[FR Dot 04-11430 Filed 5-10-04, 8 45 am]
BBJ.MG CODE 4910-ZZ-U

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

Programmatic Environmental Impact
Statement: High Spaed Rail Corridor
Las Vegas, NV to Anaheim, CA

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT)
ACTION: Notice of intent.

SUMMARY: The FRA is issuing this notice
to advise the public that FKA will
prepare a programmatic environmental
impact statement (PE1S) for the
California-Nevada Interstate Maglev
Project in cooperation with the Nevada
Department of Transportation FRA is

also issuing this notice to solicit public
and agency input into the development
of the scope ot the PEIS and to advise
the public that outreach activities
conducted by the program participants
will be considered in the preparation of
the PEIS

The FKA will establish the purpose
and need, examine the regional
implications, present situ-specific
aspects of the project that can proceed
to construction, and determine the
feasible study areas to be carried
forward for second tier assessments of
bile-specific environmental impacts
FOR FURTHER INFORMATION CONTACT: For
further information regarding the
programmatic environmental review,
please contact

Mr. Christopher Bonanti.
Environmental Program Manager, Office
of Railroad Development. Federal
Railroad Administration. 1120 Vermont
Avenue (Mail Stop 20], Washington. DC
20590, Telephone (202) 493-6383. c-
mail chnstopher bonantiQfra dot gov

Mr Jeffrey Fontaine, P.E.. Director,
Telephone (775) 888-7440, o-mail
ifontainefSdot stato nv us. or Mr. James
Mallery. Planning Manager, Telephone
(775) 888-7464, e-mail
)mal\ery®dot state.nv us. Nrvada
Deportment of Transportation, 12G3
South Stewart Street, Carson City, NV
89712.
SUPPLEMENTARY INFORMATION:

Background
For over twenty years, the California

Nevada Super Spoad Tram Commission
(CNSSTC), a public agencv chartered
within the State of Nevada, has
sponsored studies to examine the
feasibility and the environmental
impacts of linking the Las Vegas area
with various points in the Los Angeles
region using a high-speed ground
transportation system Most of these
studies have focused on the use of
magnetic lovitation technology. More
recently, the CNSSTC sponsored the
first leg of buch a project, linking a point
on the outskirts of Las Vegas with the
city of Pnmm, on the California-Nevada
border, as one of the entries competing
in the FRA's Maglev Deployment
Program authorized in Section 1218 (23
U.S C. 322] of the Transportation Equity
Act for the 21st Century (TEA21).

The FRA prepared a programmatic
EIS (PEIS) to address the potential for
significant environmental impact from
the Maglev Deployment Program that
included the Las Vegas-Primm project
as one of seven projects analyzed in the
PEIS The notice of availability of (ho
final PEIS was published in the Federal
Register on May 4.2001 CNSSTC hud

prepared an environmental assessment
for the Las Vcgas-1'nmm project in
February 2000, which was used by the
FRA to assist the agency in preparing
the PEIS The PEIS for the Maglev
Deployment Program is available on the
FRA Web site at- http//
www dot fra gov/s/cnv/maglev/
MagPEIS htm and the environmental
assessment is available from Mr Bruce
Aguilura, Chairman. California-Nevada
Super Spoed Tram Commission, 400 Las
Vegub Blvd. South, Las Vegas, Nevada
89101, Telephone (702) 229-4949

Other recent documents related to the
Las Vegas-Anaheim project include the
preparation by the CNSSTC of Project
Descriptions describing the 169-mile
Las Vcgas-Barstow component as a
stand-alone project, which were
submitted to the FRA in June 2002, and
the Onlurio-Anahrim segment, which
was submit tod to the FRA in June 2003.

The Department of Transportation
and Related Agencies Appropriations
Act. 2003 (Pub. L. 108-7], which
provides appropriations for the FRA and
other agencies, included funds
specifically to conduct additional
design, engineering and environmental
studies concerning the California-
Nevada Interstate Maglev Project under
the FRA's Next Generation High Speed
Rail Technology Demonstration
Program Some of these funds will be
used to conduct the sysiem-wido
Programmatic EIS

The FRA has enlemri into a
Memorandum of Understanding with
the CNSSTC, the Nevada Department ot
Transportation (NDOT) and the
California Deportment of Transportation
(Caltrans) governing the conduct of this
Programmatic EIS FRA is serving as the
lead federal agency. NDOT is (he lead
state agency, and the California
Department of Transportation (Callrans)
and CNSSTC are cooperating agencies
Through this PEIS, the FRA. NDOT and
the cooperating agencies will examine
alternative routes, viable transportation
alternatives, and system-wide
environmental issues, and identify site-
specific problem areas deserving of
more detailed analysis In particular, in
light of environmental assessment work
previously completed and the likely
construction sequencing should u
decision bo mode to proceed with the
project following completion of the
programmatic environmental review,
the PEIS will address the Las Vegas to
Pnmm segment in greater detail that
might allow this particular segment to
proceed into final design and
construction once the PEIS is complete.
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Environmental Issues
Possible environmental impacts

include displacement of commercial
and residential properties,
disproportionate impacts to minority
and low-income populations,
community and neighborhood
dibruplion, increased noise and
electromagnetic interference along rail
corridors including startle effects on
highway vehicles, traffic impacts
associated with stations, effects to
histonc properties or archaeological
sites, impacts to parks and recreational
resources, visual quality effects, impacts
to water resources, wetlands, and
sensitive biological species and habitat,
land use compatibility impacts, energy
uso, and impacts to agricultural lands.

Alternatives
The PEIS will consider alternatives

including (1) Taking no action, (2)
various alignment options and btation
locations for the entire length of the
project and (3) other viable
transportation alternatives The degree
of detail in the analysis may vary at
different locations In particular, at the
Nevada end, it may bo sufficiently
detailed to support a site-specific EIS,
while in the much longer California
segment, it maybe of a broader
programmatic scale, sufficient to
support a decision to go ahead with the
entire project, but requiring further
analysis to resolve specific detailed
routing and design issues

Scoping dnd Comment

FRA encourages broad participation
in the PEIS process and review of the
resulting environmental documents.
Comments and suggestions related to
the project and potential environmental
concerns are invited from all interested
agencies and the public at largo to
ensure that the full range of issues
rotated to the proposed action and all
reasonable alternatives are addressed
and all significant issues are identified
The public is invited to participate in
the scoping process, to review the Draft
PEIS when published, and to provide
input at public meetings Loiters
describing I ho proposed scope of llie
PEIS and soliciting comments will be
sent to appropriate Federal, Slate and
local agencies, elected officials,
community organizations, and lo private
organizations and citizens who have
previously expressed interest in this
proposal Several public meetings to bo
advertised in the local media will be
held in the project area regarding this
proposal Release of the Draft PEIS for
public comment and public meetings
and hearings related to that document

will be announced as those dates arc
established.

Persons interested in providing
comments on the scope of the
programmatic EIS should do so within
thirty days of the publication of this
Notice of Intent. Comments can be sent
in writing to FRA or NDOT
representatives at the addresses listed
above.

Public Scoping Meetings will be held
at the following respective locations and
dates.

Las Vegas, Nevada
Date June 21, 2004
Time 4 p.m -9pm
Location. City ot Las Vegas, City

Council Chambers. 400 Stewart Avc.,
Las Vegas, NV 89101.

Ontario, California

Date- June 22, 2004.
Time 4 p m -9 p m
Location Ontario Convention Center,

2000 Convention Center Way, Ontario,
CA91764

Vfctorvillo, California
Date. June 23, 2004
Tune 4 p m -9 p m.
Location: Viclorville Activity Center,

15075 Hespena Rd , Virtorvillc, CA
92392.

Barotow, California
Data June 24, 2004
Time. 4 p m -9 p m
Location' Burslow College, Norman

Smith Center. 2700 Burstow Rd ,
Barslow.CA 92311

Anuheim, California
Date. Juno 28, 2004
Time 4 p m.-9 p.m.
Location. City Hall West, 2nd Floor.

Cordon Hoyl Conference Room, 201 S
Anaheim Blvd., Anaheim. CA 92805

Issued in Washington. L)C, UD May 14,
2004
Jo Strang,
Deputy Associate Administrator of Railroad
Development
|FR Doc. 04-11397 Filed 5-19-04. 8 45 am]
sauna CODE WIO-M-P

DEPARTMENT OF TRANSPORTATION

Maritime Administration

Reports, Forms and Recordkeeplng
Requirements Agency Information
Collection Activity Under OMB Review

AGENCY: Maritime Administration, DOT.
ACTION: Notice and request for
comments

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995 (44

U.S C. 3501 seq.J, this notice announces
that the Information Collection
abstracted below has been forwarded to
the Office of Management and Budget
(OMB) for review and approval. The
nature of the information collection is
described as well as its expected
burden. The Federal Register Notice
with a 60-day comment ponod soliciting
comments on the following collection of
information was published on February
23, 2004. No comments were received
DATES: Comments must be submitted on
or before June 21,2004
FOR FURTHER INFORMATION CONTACT:
Kelly Farrcll, Maritime Administration,
400 7lh Street SW . Washington. DC
20590. Telephone 202-366-9041. FAX
202-366-7485 or e-mail
kelly.farrellQmarad dot gov Copies of
this collection also ran be obtained from
that office
SUPPLEMENTARY INFORMATION: Maritime
Administration (MARAD).

Title. Elements of Request for Course
Approval.

OMB Control Number 2133-N'EW.
Type ofHequett. Now Collection.
Affected Public Respondents arc

public and private maritime security
course training providers

Forms None
Abstract. Under this proposed

voluntary collection, public and private
maritime security training course
providers may choose to provide the
Maritime Administration (MARAD)
with information concerning the content
and operation of their courses MARAD
will use this information to evaluate
whether the course meets the training
standards and curriculum promulgated
undnr Section 109 of the Maritime
Transportation Security Act of 2002
(MTSA) (Pub. L 107-295) Courses
found to men! these standards will
receive a course approval

Annual Estimated Burden Hours
3,000 hours
ADDRESSES: Send comments to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget. 725 17th Street. NW .
Washington. DC 20503. Attention
MARAD Desk Officer

Comments are invited on* Whether
the proposed collrrtion of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility, the accuracy of the
agency's estimate of the burden of the
proposed information collection, ways
to enhance the quality, utility and
clarity of the information to be
collected, and way* lo minimize the
burden of tho collection of information
on respondents, including the use of



40176 Federal Register /Vol. 71, No. 135/Friday. July 14, 2006/Notion

Administration (RITA), to the Federal
Motor Carnur Safely Information
(FMCSA) (69 FR 51009. Aug 17.2004).

t'MCSA 1C- OMH Control No 2126-
0031.

Form No. MP-1
Type ofHevicH • Extension of a

curronily approved information
collection

Respondents Class I Motor Carriers of
Passengers.

Number of Respondents 20
Estimated Time Por Response 1.5

hours.
Expiration Date- August 31, 2006.
Frequency Quarterly end Annually
Total Annual Rurden. 195 hours [130

responses x 1 5 hour per response = 195
hours).

Background

The Annual and Quarterly Report of
Class I Motor Carriers of Passengers is
a mandated reporting requirement
applicable to certain motor earners of
passengers. Motor carriers (both
interstate and intrastato) subject to the
Federal Motor Carrier Safely
Regulations are classified on the basis of
their gross carrier operating revenues '
Class I pnssangnr motor curriers are
required to Tile with the Agency molor
carrier quarterly and annual reports
(Form MP-1) providing financial and
operating data (sec 49 U.S.C. 14123)
Under the financial and operating
statistics (FftOS) program, FMCSA
collects balance sheet and income
statement data along with information
on tonnage, mileage, employees,
transportation equipment, and related
data. The Agency uses this information
to assess the health of the industry and
identify industry changes that could
affect national transportation policy
Tho data also indicate company
financial stability and operational
characteristics The data and
information collected are made publicly
available and used by FMCSA to
determine a passenger earner's
compliance with the F&OS program

1 For pnrpmoi of thr Kinauuul ft Operating
Mill im tu (F&OS] program, pnunnger raimtin uru
rliiiiHifled iniu I lie following I wo group* (1) dim
I iJirriiim uru tliusu Laving .ivpr.igi- anmiiil $nay
iranHjiurlatiiiii opurating hivcniics (Im hiding
lnl<>rsln le anil mlnisliile) of 55 million or muni fmin
pniMingur motor i uirier upuratfons utter Applying
tho mviinno dudalor fonnulu in iho Nolo of 41CFR
1420 3. (2) Cla» 11 pumviigur uirrfurs nro ihov
having nviiragn anniml gmu transportation
upi'ratlng rovonuus (Including mtuntulu and
InlraHlatL'i of luiu llian 54 million from JIIIHS^IUJIT
molor i arniT (ijHirnluma aflur »pp]>ing llm niiuuuu
duflnlor formula HI shown in Natu A of S1421) 3
On!) Clnsi I LurriuH of passungera aru nM|uiiil to
filp Annual and Quarterly Ruport Form Ml'-l. but
dux 11 puMungur uuricn must noltfy Inn Agency
when ihora is a changu in their rlmiilficatlon or
thoir ravuniniH uxcnud ltii> Class II limit

requirements set forth in 49 CFR Part
1420

The F&OS reporting regulations were
formerly administered bv the Interstate
Commerce Commission They were
transferred to the U.S. Department of
Transportation on January 1.1996. by
Section 103 of the ICC Termination Act
ofl995(ICCTA)(Pub I* 104-88,109
Slat 803. December 29.1995). now
codified ut 49 U.S.C 14123 On
September 30,1998, the Secretary
transferred the authority to administer
tho F&OS program to BTS (63 FR
52192). Effective September 29. 2004,
the Secretary transferred this program
responsibility from BTS and redelegeled
it to FMCSA (69 FR 51009, Aug. 17.
2004) FMCSA will publish a final rule
that transfers and redosignatos the F&OS
program reporting requirements,
currently at 49 CFR 1420, from BTS
(now RITA) to FMCSA

We particularly request comments on
(1) Whether the proposed collection of
information is necessary for FMCSA lo
meet its goal of reducing commercial
motor vehicle crashes, and the
usefulness of the information with
respect to this goal, (2) the accuracy of
the estimated 1C burden, (3] ways lo
enhance tho quality, utility, and clarity
of the information collected, and (4)
ways lo minimize ihe burden of the
collection of information on
respondents (including use of
automated collection techniques and
other information technologies] without
reducing the quality of the collected
information The Agency will
summarize and/or include your
comments in the request for OMB
approval of this 1C

Imiucd on- Jul> 7,2006
David H. Hugel,
Acting Administrator
|FR Dot K6-11140 Filed 7-13-06. B 45 um|

BILLHQ CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

Environmental Impact Statement:
DesertXpresa High Speed Train
Between Vlctorville, CA and Las
Vegas, NV

AGENCY: Federal Railroad
Administration (FRA). U S Department
of Transportation (DOT)
ACTION: Notice of Intent to prepare an
Environmental Impact Statement

SUMMARY: The FRA is issuing this notice
to advise tho public that an
Environmental Impact Statement (CIS)
will bo prepared for the proposed

DoscrtXprcss high-speed train project
The project includes passenger stations,
a maintenance facility, and a new
railroad line along the 1-15 corridor
between VicLorville. California and Las
Vegas, Nevada FRA is issuing this
notice lo solicit public and agcnry input
mlo ihe development of the scope of the
EIS and to advise tho public that
outreach activities conducted by the
FRA will bo considered in ihe
preparation of Iho EIS Federal
cooperating agencies for ihu EIS are Ihe
Surface Transportation Board (STB), the
Federal Highway Administration
(FHWA) and the Bureau of Land
Management (BLM) Alternatives to be
evaluated and analyzed in the EIS
include (1) take no action (No-Project or
No-Build), and. (2) construction of a
privately financed steel-whool-on-stccl-
rail high-speed train, including a
proposed station in Viclorville and a
station in I .as Vegas, and a maintenance
facility in Viclorville. Several
alternative run I ings would be
considered in tho EIS
DATES: Three scoping meetings will be
held during July of 2006 Scoping
meetings will be advertised locally and
are scheduled for the following cities on
the dates indicated below

• July 25. 2006. Las Vegas Nevada al
The White House. 3260 Joe Brown Drive
lime 5-8 pm

• July 26,2006, Barstow. California al
the Rumada Inn. 1571 E Mem Street,
time 12—2 pm. and

• July 26. 2006, Viclorville. California
at iho San Bernardino County
Fairgrounds Building 3, time 5-8 pm

Persons interested in providing
comments on the scope of tho EIS
should do so by August 15, 2006
Comments can bo sent to Mr. David
Valcnstein al tho FRA address identified
below
FOR FURTHER INFORMATION CONTACT: Mr
David Valcnslcm, Environmental
Program Manager. Office of Railroad
Development. Federal Railroad
Administration, 1120 Vermont Avenue.
(Mail Slop 20), Washington. DC 20590,
(telephone 202/ 493-6368) Information
and documents regarding the
environ menial review process will be
made available through the FKA's Web
site http l/www fra dot govat Passenger
Rail, Environment, Current Reviews,
DescrtXpress.
SUPPLEMENTARY INFORMATION: The FRA
will prepare an Environmental Impact
Statement (EIS) for Iho proposed
DeserlXpross high-speed Ira in project
The FRA is an operating administration
of the U.S. Department of
Transportation and is primarily
responsible for railroad safety
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regulation. Federal cooperating agencies
fur the BIS are the Surface
Transportation Board (STI3). (he Fndcral
Highway Administration (FIIWA) und
the Bureau of Land Management (BLM).
The BLM has approval authority over
the use of public lands under their
control The FHWA has jurisdiction
over the use and/or modification of lund
within the 1-15 right of way The STB
has exclusive jurisdiction, pursuant to
49 U S C 1050Kb), over the
construction, acquisition, operation and
abandonment of rail lines, railroud rates
and services und rail carrier
consolidations and mergers The
construction and operation of the
proposed DescrtXprcss high-spcod train
project is subject to STB's approval
authority under 49 U S C 10901. To (he
extent appropriate, tho EIS will address
environmental concerns raised bv
federal, slate and local agencies during
tho EIS process

Project Dotcnpiion. DesortXprcss
Enterprises, LLC (tho project Applicant)
proposes to construct and operate a
privately financed interstate high-speed
passenger train, with a proposed station
in Victorvillc, California and a station in
I,as Vegas, Nevada, along a 200-milo
corridor, within or adjacent to the 1-15
freeway for about 170 miles and
adjacent to existing railroad linos for
about 30 miles

Thn need for the project is directly
related to the rapid increase in travel
demand between Southern California
and Las Vegas, coupled with the growth
in population in the areas surrounding
Victorvillo, Barstow, Pnmm and Las
Vegas, which lias resulted in substantial
congestion along the 1-15 freeway
between Viclorville and Las Vegas
Ridcrship is estimated to be 4 1 million
round trips in the first full year of
service To accommodate this level of
ndcrship. trains would operate from b
am to 10 p m . daily, 365 days a year
at 20 to 30 minute intervals during peak
periods

The project would involve
construction of a fully grade-separated,
dedicated double (rack passenger-only
railroad along an approximately 200-
niilo corridor, from Victorville
California to Las Vegas, Nevada Where
the railroad alignment would be within
the 1-15 freeway corridor, continuous
concrete truck barriers, as well as
Ammcan Railway Engineering and
Maintenance of Way Association crash
barriers ut all supporting columns of
bridges at freeway interchanges and
overpasses would bo provided. The
project would include the construction
of a passenger station, as well as
maintenance, storage and operations

facility in Viclorvillp and one passenger
station in Las Vegas.

The proposed Victorvillc Station
would be located along (ho west side of
1-15 between tho two existing Slodclard
Wells interchanges. The facilities
directly associated with the Victomllu
station would occupy about bO acres of
land, und would have a parking capacity
for up to 10.000 automobiles Access to
the Victorville station would be via the
two existing Stoddard Wells Road
Interchanges.

Tho Maintenance, Storage and
Operations facility is proposed to be
located in the City of Victorville on a
site thut lies within the Victorvillc
Valley Economic Development Area
Tho facility would require
approximately 50 acres and would
include a fueling station, train washing
facility, rupair shop, parts storage, und
operations center It is estimated that
approximately 400 employees would be
based at (his facility

The Las Vegas passenger station
would be located at one of three
possible locutions (1) Near the south
end of the Us Vegus Strip, (2) in the
center section of the Strip, or (3) in
downtown Las Vegus. A light
muinlenancc, cleaning, and inspection
facility would also bo built near tho Las
Vegus station

Alternatives A No-Build alternative
will be studied as the baseline for
comparison with the proposed project.
The No-Build Alternative represents tho
highway (1-15) and airport (McCarranJ
system physical characteristics and
capacity us they exist at the time of the
EIS (2006) with planned and funded
improvements that will be in place at
the lime the project becomes
operational The project build
alternatives have tho same stations and
maintenance facility. The railroad
alignment between Victorville and Las
Vugas can be divided into 6 distinct
segments Within the segments, several
build alternatives arc being considered
as discussed below

Segment 1 Viclorville to Lenwood
(south of Barslow, California)
Alternative A would depart the
Viclorville Station in a south-weslurly
direction before turning north and
generally following the existing BNSF
Railway Company (BNSF) railroad
corridor and Route 66 to a point just
south ofDarstow. Alternative B would
depart the Viclorvillo Station and head
north generally following the west side
of the 1-15 corridor The alignment
would diverge from the 1-15 corridor
near I lodge Road and head northerly to
u point just south of Barstow near the
exiting BNSF railroad corridor

Alternative B would be approximately
b.f) miles shorter than Alternative A

Segment 2" Lenwood (South of
Barstow) to Yernio, California From u
point south of Barslow. the build
alternative alignment would head north
for about five miles, cross the Mojuvu
River und turn east through the City of
Barslow Through Barslow the
alignment would utilize an existing, but
abandoned, former Alchison Topeka &
Santa Fe railroad corridor along the
north side of the Mojave River, for
approximately three miles before
reaching the vicinity of the 1-15 / Old
Highway 58 interchange on the eastsidc
of Barstow From this point the
alignment would head east along the
north side of 1-15 corridor through the
town of Yermo (u a point just east of the
agricultural inspection station on the I-
13 Freeway

Segment 3 Ycrmo to Mountain Puss
There arc two alignment alternatives in
this segment Alternative A entirely
within the median of the 1-15 freeway,
and Alternative B along the north side
of the 1-15 corridor

Segment 4 Mountain Pass to Pnmm,
Nevada Alternative A would leave the
1-15 freeway corridor and head south
for approximately four miles before
returning to the 1-15 freeway corridor
south of Pnmm A portion of this
alignment may encroach on the Mojave
Desert Preserve, about one half mile
south of the 1-15 freeway. Alternative B
would leave tho 1-15 freeway corridor
and head north before returning to the
1-15 freeway corridor south of Pnmm. A
4.000-foot long tunnel would be
necessary for Alternative B

Segment 5. Pnmm to lean, Nevada:
Alternative A would be entirely within
the median of tho 1-15 freeway
Alternative B would continue along the
east side of the 1-15 freeway corridor
bclwoen Primm und Jean

Segment 6 Jean to Lus Vegas. Nevada
There ore three alternative alignments in
this segment Alternative A would
continue in the median of the 1-15
freeway into the Las Vegas passenger
station. Alternative B would cross the I-
15 freeway corridor from the east side
to tho west side and continue along the
west side of the 1-15 freeway corridor
into the Lus Vegas passenger station
Alternative C would diverge to the east
and generally follow the existing Union
Pacific railroad corridor into the Lus
Vegas passenger station To reach the
downtown Las Vegas passenger station
Alternative A would leave tho median
oflho 1-15 freeway corridor near Oakey
Boulevard and diverge to the oast to
follow the Union Pacific railroad
corridor to Bonncville Street
Alternatives B und C would follow the
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west side of the 1-15 freeway corridor
and cross al Oakey Boulevard to the east
to join the Union Pacific: ruilroud
corridor to Bonnevillo Street

Scoping and Comments FRA
encourages broad participation in the
EIS process during scoping and review
of the resulting environmental
documents Comments and suggestions
are invited from all interested agencies
and the public ut large to insure Ihe full
range of issues related to the proposed
action and all reasonable alternatives
are addressed and all significant issues
arc identified In particular, FRA is
interested in determining whether there
are areas of environmental concern
where there might be the potential for
identifiable significant impacts FRA
invites and welcomes public agencies,
communities and members of the public
to advise the FRA of their
environmental concerns, and to
comment on the scope and content of
the environmental information
regarding Iho proposed project Persons
interested in providing comments on
the scope of the EIS should send them
to Mr. David Valonstein al Iho FRA
address identified above by August 15,
2006

Issued in Washington. DC, on July 11.
2006
Mark E. Yachmolz,
Associate Administrator for Railroad
Development
1FR Dot re-11154 Filotl 7-13-06. 8 45 am]

BILLING CODE WO-M-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

(Docket Number FTA-2005-232Z7]

Notice of Proposed Title VI Circular

AGENCY: Federal Transit Administration
(FTA). DOT.
ACTION: Notice of proposed revisions
and request for comment

SUMMARY: The Federal Transit
Administration (FTA) is revising and
updating Us Circular 4702 1. "Titlo VI
Program Guidelines for Urban Mass
Transit Administration Recipients."
FTA is issuing a proposed Title VI
Circular and seeks input from interested
parties on this document After
consideration of the comments, FTA
will issue a second Federal Register
notice responding to comments received
and noting any changes made to the
Circular as a result of comments
received The proposed Circular is
available in Docket Number 23227 at
http //dm? dot gov

DATES: Comments must bo received by
August 14. 2006. La to filed comments
will bo considered to the extent
practicable.
ADDRESSES: You may submit comments
identified by DOT DMS Docket Number
FTA-05-23227 by any of the following
methods. Web Site: httpMdms dot gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site; Fax: 202-493-2251; Mail: Docket
Management Facility. U.S Department
of Transportation, 400 Seventh Street,
SW . Nassif Building, PL-401.
Washington. DC 20590-0001; Hand
Delivery Room PL-401 on the plaza
level of the Nassif Building, 400
Seventh Street, SW . Washington, DC.
between 9 H m and 5 p m . Monday
through Friday, except Federal holidays

Instructions1 You must include the
agency name (Fodcral Transit
Administration) and the docket number
(FTA-05-23227). You should submit
two copies of your comments if you
submit them by mail If you wish to
receive confirmation that FTA received
your comments, you must include a
self-addressed, stamped postcard. Note
that all comments received will be
posted without change to the
Department's Docket Management
System (DMS) website located at
http.//dms.dot.gov This means that if
your comment includes any personal
identifying information, such
information will be made available to
users of DMS.
FOR FURTHER INFORMATION CONTACT:
David Schneider. Office of Civil Rights,
400 Seventh Street, SW., Washington,
DC, 20590. (202) 3GG-4018 or at
David SchneiderfSfta dot.gov
SUPPLEMENTARY INFORMATION:

Background

The authority for FTA's Title VI
Circular derives from Title VI of the
Civil Rights Act of 19G4.42 U S.C
2000d, el beq, which prohibits
discrimination on the basis of rare,
color, or national origin in programs and
activities receiving Federal financial
assistance Specifically. Section 601 of
this Title provides that "no person in
the United States shall, on the ground
of race, color, or national origin, be
excluded from participation in, be
denied the benefits of, or bo subjected
to discrimination under any program or
activity receiving Federal financial
assistance." (42 U S C 2000d). Section
602 authorizes Federal agencies "to
effectuate the provisions of [Section
601] * * * by issuing rules, regulations
or orders of general applicability," [42
USC 2000d-l). The U S. Department of
Transportation (DOT), in an exercise of

this authority, promulgated regulations,
contained m*49 CFR Part 21 that
effectuate the provisions of Section 601
and Title VI in general

FTA Circular 4702 1, tilled "Title VI
Program Guidelines for Urban Mass
Transit Administration Recipients."
provides information on how FTA will
enforce the Department of
Transportation's Title VI regulations at
49 CFR Part 21 The Circular includes
information, guidance, and instructions
on the objectives of Title VI, information
on specific grant programs covered by
Title VI, a description of FTA data
collection and reporting requirements, a
summary of FTA Title VI compliance
review procedures, a description of FTA
process for implementing remedial and
enforcement actions, information on
how FTA will respond to Title VI
complaints, and public information
requirements Circular 4702 1 was last
updated on May 26,1968

The proposed circular would make
reference to and in some instances
would summarize the text of other FTA
guidance, regulations, and other
documents Many of the documents
referred to will undergo revision during
the life of the proposed circular. In all
cases, the most current guidance
document, regulation, etc will
suporcodc any preceding information
provided FTA reserves the right to
make page changes to proposed and
final circulars regarding updates to
other provisions, without subjecting Ihe
entire circular to public comment

Commtmts Related to Reporting
Requirements In addition to general
comments concerning the draft Title VI
Circular. FTA is seeking comments from
its recipients and suhrocipicnts
concerning the costs and benefits
associated with mooting the proposed
Circular's guidance. Recipients and
subrecipienls tire encouraged In
commont on the number of hours and/
or financial cost associaled with
implementing the Circular's guidance as
well as the oxlcnt to which following
the guidance will assist the recipient
and subrecipicnt in achieving its
organizational objectives.

I. Why is FTA revising its Title VI
Circular?

The DOT Title VI regulations and
FTA Circular 4702 1 attempt to
transform the broad antidiscrimination
ideals set forth in Section 601 of Title
VI into reality In the 18 years since FTA
last revised its Title VI Circular, much
of FTA's guidance has become outdated
Over those years, legislation, Executive
Orders, and* court cases have
transformed transportation policy and
affpctod Title VI nghts and
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Subj: FW: STB Declaratory Order Approved
Date: 7/3/2007 8:58.30 A.M. Pacific Daylight Time
From: rjohnson @ LasVegagNe.vad_a_ GQV
To. MNCASSOC@_apJ_c_Qm, Dave Roberts@ga.Cpm, baguilera@be!lagioresort com.

Ken!sayprkian®sbcglobal nej

fyi

From: Mattery, James W [mailto:jmallery@dot.state.nv.u5]
Sent: Tuesday, July 03,2007 8:53 AM
To: Richann Johnson
Subject: FW: STB Declaratory Order Approved

From: Catherine.Glidden@stb.dot.gov [mailto:Cathenne.Glidden@stb.dot.gov]
Sent: Tuesday, July 03, 2007 8:12 AM
To: davfd_brldcer@dotca.gov; stelnwert@clrdepoint.com; david.valensteln@dot.gov; rrotte@ca.blm.gov;
maiser.khated@fhwa.dot.gov; emie_figueroa@dot.ca.gov; rlck_deming@dot.ca.gov; Mallery, James W
Subject: STB Declaratory Order Approved

The attached decision, served by the Surface Transportation Board (Board) on June 27,
2007, grants DXE its request for a declaratory order filed with the Board on July 24th, 2006. The
filing requested that the Board issue a declaratory order, finding that DXE's proposed construction
of an interstate high speed passenger rail service is not subject to state and local environmental
review and land use and other permitting requirements because of Federal preemption In 49 U.S.C.
10501(b).
The order clarifies the Board's preemptive authority as it relates to state and local permitting
requirements Including the California Environmental Quality Act. The order also reaffirms that
state and local parties will have ample opportunity to participate in the NEPA process.
If you have any questions regarding the specifics of the declaratory order, please feel free to
contact me at 202-245-0293 or via email at gllddencOstb.dot.gov

Catherine Glldden
Environmental Protection Specialist
Surface Transportation Board
Section of Environmental Analysis
Washington, DC 20423-0001
Phone: (202) 245-0293
Fax: (202) 245-0454

Tuesday, July 03,2007 America Online: MNCASSOC



COMMENTS DELIVERED TO
THE FEDERAL RAILROAD ADMINISTRATION

BY THE CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION
IN CONNECTION WITH

THE uDKSEKTXPRESSn STEEL WHEEL ON RAIL MS PROJECT

The following comments are directed to the Federal Railroad Administration (FRA), as
the sole lead Agency (federal or slate) identified in fhc "Notice of Intent to Prepare an
Environmental Impact Statement" published in the Federal Register on July 14, 2006 at
pages 40176-40178 ("NOT") in connection with what is described therein as the proposed
construction and operation of "a privately financed stcel-wheel-on-steel-rail high-speed
train, including a proposed station in Victorville and a station in Las Vegas and a
maintenance facility in Victorville, along a 200 mile corridor within or adjaceni to the I-
15 Freeway for about 170 miles and adjacent to existing railroad lines for about 30
miles", described in the NOI as the DcsertXpress High-Speed Train Project ("Steel
Wheel Project11). It is also noted for purposes of these comments that the technology to
be utilized in connection with the Steel Wheel Project has been identified by the FRA at
public scoping meetings in July 2006 as a diesel-powexed train with a maximum
operating speed of 125 mph.

Comments, in accordance with the Notice of Intent published on July 14, 2006, are
directed as follows:

Mr. David Valenstein
Environmental Program Manager
Office of Railroad Development
Federal Railroad Administration

1120 Vermont Avenue (Mail Stop 20}
Washington DC 20590

As used in these questions, the tern "legal basis" is defined to mean all statutory,
regulatory or case law authority, and "factual basis'* is defined to mean all relevant
factual circumstances or events.

1. Please describe the legal basis and factual basis which support the FRA's decision not to
identify the Nevada Department of Transportation ("NDOT") and/or the California
Department of Transportation C'Cakrans") as lead state agencies, or cooperating agencies
in the "Notice of Intent** ("NOI") and not to include them as lead or cooperating agencies
in the preparation of the EIS for the Steel Wheel Project

2. Please state the legal basis, and factual basis for the FRA commencing and publishing a
NOI under federal environmental laws known as the National Environmental Policy Act
of 1969 ("NEPA") fur the Steel Wheel Project, without a state agency serving as either a
lead or cooperating agency. If it is the FRA's contention that neither NDOT nor Caltrans
need be a lead or cooperating state agency to complete an EIS under NEPA for the Steel
Wheel Project, please set forth the legal basis and factual basis for that contention, and if
this is not the FRA's contention, why has the FRA not included NDOT or Caltrans as a
lead or cooperating slate agency?
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3. Is it the position or opinion of the FRA and/or the STB that whiten certifications,
approvals or permits need not be obtained from the Stole of California under the
California environmental laws known as the California Environmental Quality Act
("CftQA") as a condition of Ihe FRA conducting an EIS, approving a draft and final lilS,
and/or publishing a "Record of Decision" in connection with the Steel Wheel Project? If
so. what is the legal basis and factual basis for this position? If not, please explain why
the NOI makes no mention of CEQA.

4. Please explain the legal basis and factual basis for the l-'RA not requiring that the Steel
Wheel Project enter into a Memorandum of Understanding (MOU) among and between
all lead and cooperating federal and state agencies, prior to the publication of the NOI for
the Steel Wheel Project, whereas the FRA did require, in 2003, that an MOU be entered
into by, among and between all lead and cooperating federal and state agencies as a
condition of publishing an NOI for the 300 mph high-speed maglcv train technology
project sponsored by the California-Nevada Super Speed Train Commission
("CNSSTC"). a Nevada State Agency fMaglev Project"), to operate in the same 1-15
highway corridor as the Steel Wheel Project.

5. Please describe the legal basis and factual basis for the FRA requiring that the Maglev
Project sponsored by the California-Nevada Super Speed Train Commission
("CNSSTC1) obtain the consent, approval and agreement of NDOT to serve as the lead
state agency in connection with the ongoing Programmatic Environmental Impact
Statement and Environmental Impact Statement fPBIS/EIS'O commenced with the
publication of a Notice of Intent in the Federal Register on May 20,2004, whereas the
FRA did not require that the Steel Wheel Project obtain the consent, approval or
agreement of NDOT to serve as the lead state agency in connection with the EIS for the
Steel Wheel Project

6 Please explain the legal basis and factual basis for the FRA's refusal to grant the
CNSSTC's request to serve as the lead stale agency in connection with the PEIS/EIS for
the Maglev Project, (even though the CNSSTC is a state agency created by the State of
Nevada in 1988 for the express purpose of planning and issuing a franchise for the
construction of a high-speed train system to operate between Las Vegas, NV and
Anaheim, CA utilizing the same 1-15 right-of-way being requested by the Steel Wheel
project to operate between Las Vegas, NV and Victorville, CA), whereas the FRA did not
require any lead state agency in connection with (he EIS for the Steel Wheel Project.
Why did the FRA require mat only a state agency with statewide jurisdiction (i.e. NDOT)
could serve as the lead state agency for die Maglev Project, whereas the FRA allowed the
Steel Wheel Project NOI to be published without a state agency serving as either a lead or
cooperating state agency?

7. Please describe the legal basis and factual basis for the PRA requiring that the NOI for
the Maglev Project could not be published, nor the PEIS/EIS commenced, until the
consent, approval and agreement of Caltrans was obtained to serve as a cooperating
agency on behalf of the State of California. Why has the FRA not imposed the same
requirement on the Steel Wheel Project? Please explain.

8. Please describe the legal basis and fectual basis for the FRA requiring thai the PEIS/EIS
for the Maglev Project consider alternatives which include "other viable transportation
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alternatives" (see NOI published on May 20, 2004). whereas the FRA has not required
ihc Steel Wheel Project to consider "other viable transportation alternatives?" Why is the
KRA, in the NOJ for the Steel Wheel Project, requiring an alternatives analysis which
only includes the "No-Build Alternative" versus constructing the Steel Wheel Project?
Why is the FRA not requiring the Steel Wheel Project to also consider the Maglev
Project as one of the transportation alternatives in the E1S being prepared for the Steel
Wheel Project? What is the legal basis and factual basis for the FRA's decision in this
regard? Please explain.

9. What is the basis for the FRA staling in the Steel Wheel Project NOI that "ridcrship is
estimated to be 4.1 million roundtrips in the first full year of service?" Are ridership
projections customarily included in NOI's published by the FRA in connection with the
commencement of ElS's? Why did the FRA do so in this case? Before publishing this
statement in the NOI did the FRA give consideration to, or consider that the Clark
County Regional Transportation Commission, the MPO for Clark County, NV, had
published a draft study indicating that upgraded, high-speed service on the existing
Amtrak lines would generate ridership of only 119,000 annually by the year 2010
between Riverside, CA and Las Vegas, with revenue covering only 17.9% of the annual
cost of operation and maintenance of a high-speed steel-whecl-on-rail system? Docs the
FRA intend to require a peer review analysis and/or investment grade ridership
projections in the context of the EIS for the Steel Wheel Project? Please explain.

10. Did the FRA investigate or determine whether the Cities of Las Vegas or Barstow had
agreed to have a station located in their cities before publication of the NOI for the Steel
Wheel Project? If not. why not? Please explain.

11. Hie NOI for the Steel Wheel Project specifically slates that "the STB has exclusive
jurisdiction, pursuant to 49 USC 10501(b), over the construction, acquisition, operation
and abandonment of rail lines, railroad rates and services and railroad consolidations and
mergers." Please explain the condition, breadth and scope of this exclusive jurisdiction.
Must a new railroad line be a "common carrier railroad line" and "part of the interstate
rail network" to fall within the jurisdiction of the STB? Please explain. How has the
STB defined and applied the terms "common carrier railroad lines" and "interstate tail
network" since its inception in 1996? What are the existing examples in the United
States of newly constructed railroad lines over which the STB has asserted its exclusive
jurisdiction since January 1996? Please explain,

12. Is it the position or opinion of the FRA, or the SIB, that the STB has exclusive
jurisdiction over the Steel Wheel Project? Please explain. If not, what is the nature and
extent, if any, of the jurisdiction of the STB over the Steel Wheel Project? Does this
jurisdiction still exist or apply if the Steel Wheel Project does not plan to make its
operations available to freight traffic? Does the Steel Wheel Project fit within the STB's
definition of "common carrier railroad lines that are part of the interstate rail network** (as
described in the "General Information" materials distributed by the STB at the July 2006
public scoping meetings for the Steel Wheel Project)? Please explain. What does the
STB's "exclusive jurisdiction" mean, if anything, as applied to the Steel Wheel Project?
Does the STB*s "exclusive jurisdiction** mean that the STB can insist upon the Steel
Wheel Project being built in the 1-15 right-of-way without obtaining the prior written
consent or approval, and over the objections of the States of Nevada or California? Does
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"exclusive jurisdiction1* mean that no other federal, state, regional or local entity could
prohibit the Steel Wheel Project from being built even if the project passes through their
respective jurisdictions? Please explain the Icgiil and factual basus for your answers.

13 Is it the l;RA*s contention that the STB has the power and authority to grant the Steel
Wheel Project the right-of-way necessary to build the Steel Wheel Project between
Victorvjlle and Las Vegas, in whole or in part? If not, what federal or state agencies do?
Please explain. Over which portions of this Steel Wheel Project docs the STfl allegedly
have the power to grant right-of-way to the private party intending to build this project?

14. Which federal and slate agencies or authorities have the power and jurisdiction to grant
the right-of-way necessary to construct the Steel Wheel Project in the M5 freeway
corridor? Please explain. Is the answer any different for the Maglcv Project? Please
explain

15. Can the FRA, the STB or some other federal agency grant right-of-way to construct the
Steel Wheel Project without the written consent or approval of the City of Barstow,
Southern California Associated Governments (SCAQ) and/or the State of California?
Please explain the legal basis and factual basis for your answer.

16. Can the FRA. the STB or some other federal agency grant right-of-way to construct the
Steel Wheel Project without the written consent or approval of the City of Las Vegas,
Clark County Regional Transportation Commission (RTC) and/or the State of Nevada?
Please explain the legal basis and factual basis for your answer.

17. Can the FRA, the STB or some other federal agency grant right-of-way to construct the
Steel Wheel Project without the written consent or approval of the California High Speed
Rail Authority C'CHSRA")? Please explain the legal basis and factual basis for your
answer.

18. Has the FRA been presented with facts or documents proving, to the FRA's satisfaction,
that construction of the Steel Wheel Project can in fact be completed utilizing only
needed private funds (i.e. no federal, state, regional or local government or financial
assistance of any kind) that are immediately available and on hand to construct the Steel
Wheel Project? If so, please describe the factual and documentary evidence presented to
the FRA, when and by whom. If not, what financial plan has been presented to the FRA
by the Steel Wheel Project? Please explain.

19. Has the FRA been presented with Acts or documents proving, to the FRA's satisfaction,
that the ridership and revenue projections of the Steel Wheel Project are sufficient to
offset the anticipated operation and maintenance costs and repay the initial capital
investment needed to construct the project? If so, please explain. If not, please explain.

20. Prior to publication of the NOT, did the FRA obtain the written consent or approval of
NDOT or the State of Nevada in support of the Steel Wheel Project? If not, please state
the legal basis and factual basis for the decision not to do so. Has NDOT or the State of
Nevada now gone on record as being supportive or opposed to of the Steel Wheel
Project? Please explain.
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21 Prior to publication of the NOl, did the FRA obtain the written consent or approval of
Caltrans or the Stale of California in support of the Steel Wheel Project? If not, please
state the legal basis and factual basis for the decision not to do so. lias Callrans now
gone on record as being supportive of or opposed to the Steel Wheel Project? Please
explain.

22. Prior to publication of the NOl, did ibe FRA obtain the written consent or approval of the
Clark County, NV, RTC, as the Metropolitan Planning Organization (MPO) for Clark
County, in support of the Steel Wheel Project? If not, please stale the legal basis and
factual basis for the decision not to do so. Has the RTC now gone on record as being
supportive of or opposed to the Steel Wheel Project? Please explain.

23. Prior to publication of the NOI, did the FRA obtain the written consent or approval of
Southern California Associated Governments (SCAG), as the MPO for the California
counties through which the Steel Wheel Project will pass if constructed, in support of the
Steel Wheel Project? If not, please state the legal basis and factual basis for the decision
not to do so. Has SCAG now gone on record as being supportive of or opposed to the
Steel Wheel Project? Please explain.

24 Prior to publication of the NOI, did the FRA obtain the written consent or approval of the
City of Bazstow in support of the Steel Wheel Project? If not, please state the legal basis
and factual basis for the decision not to do so. Has the City of Barstow now gone on
record as being supportive of or opposed to the Steel Wheel Project? Please explain.

25. Prior to publication of the NOI, did the FRA obtain the written consent or approval of
the CHSRA in support of the Steel Wheel Project? If not, please state the legal basis and
factual basis for the decision not to do so. Has the CHSRA DOW gone on record as being
supportive of or opposed to the Steel Wheel Project? Please explain.

26. Prior to publication of the NOI, did the FRA obtain the written consent or approval of the
CNSSTC in support of the Steel Wheel Project? If not, please state the legal basis and
factual basis for the decision not to do so.

27. What is the FRA doing, or does it plan to do in the future, to make certain that the MS
interstate or federal land right-of-way granted (if any) to the Steel Wheel Project does not
conflict with or impair the right-of-way needed to construct the Maglev Project, which
previously commenced its PHS/EIS in 2004?

28. Are the FRA and STB prepared to provide assurances to the CNSSTC, State of Nevada
and/or State of California that they will take the actions necessary to ensure that the
necessary federally controlled right-of-way will be made available to build both the
Maglev Project and the Steel Wheel Project? If so, what type of assurance is the
FRA/STB prepared to give? If not, why not?

29. Is it the intention of the FRA in the context of the EIS's for the Steel Wheel Project to
compare and contrast the environmental impacts of a steel-wheel-on-rail, diesel
locomotive powered technology operating between Victorville, CA and Las Vegas, NV
versus the environmental impacts of an electromagnetic, contact-free, emissions-free
technology planned by the Maglev Project? If not, why not? If the emissions impacts of



the Maglcv Project are significantly more favorable than the emissions impacts of the
Steel Wheel Project, would this be a factor in the FRA's decision whether or not to
approve a draft or final E1S and/or "Record of Decision*' for he Steel Wheel Project? If
not, why not?

30. What consideration, if any, has the FRA given to ihe potential negative impact of the
l?KA's actions in connection with the Steel Wheel Project on the franchise issued by the
CNSSTC to a private entity (the American Maglinc Group) to build the Maglcv Project in
the same MS interstate highway corridor which the private party sponsoring the Steel
Wheel Project intends to use? Was any consideration given by the FRA to the conflicting
needs being created for file same right-of-way and how these conflicting needs might be
satisfied? Was any consideration given by the FRA to the competition being created by
the FRA's actions for the same sources of private funding? Please explain your answers.

31. What consideration, if any, has the FRA given to the negative impacts of its actions with
respect to the Steel Wheel Project on the power and authority of the CNSSTC, as granted
to it by Nevada state law?

32. What consideration, if any has the FRA given to the fact that the laws of the United
States (specifically beginning with the Maglev Deployment Program in 1997: 23 U.S.C.
Section 1307) have been relied upon by the CNSSTC and its private partner/franchisee
(the AMG) in spending many thousands of hours and millions of dollars over the past 8
yean on the planning necessary to design, build and operate the Maglev Project in the
same I-IS highway corridor as the Steel Wheel Project intends to use, as identified in the
FRA's recently published NO1? Please explain.

33. Did the State of Nevada, or any of its agencies or representatives request that the FRA
prepare and publish a NOI for the Steel Wheel Project? If so, please explain.

34. Did the State of California, or any of its agencies or representatives request that the FRA
prepare and publish a NOI for the Steel Wheel Project? If so, please explain.

35. Who contacted the FRA to request that an NOI be published to commence an EIS for the
Steel Wheel Project? Was it a private party, and if so who? When was this request fust
made, and why has the NOI been published now. on July 14.2006, rather than sooner or
later? Please explain.
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Good afternoon Chairman Olver, Ranking Member Latham and members of the

Subcommittee. I am Matt Rose, the CEO of the BNSF Railway, and I appreciate the

opportunity to testify before the Subcommittee today on the issue of high speed rail. As a

freight railroad CEO, a member of the National Surface Transportation Policy and Revenue

Study Commission, and an early supporter of the One Rail coalition, I've had a lot of

opportunity to think about what our country's vision for passenger rail ought to be.

1, too, have traveled to Europe and Asia and appreciate the perspective of those in

the United States who ask why Americans can't have what they have - 200 mph corridor

service connecting dense population centers which, themselves, have efficient regional

transit distribution. However, as I discovered in my work on the Commission, while many

passenger rail advocates and policy makers at all levels of government are intercity

passenger rail advocates, they are somewhat skeptical of this vision. Their appetite is for a

more incremental approach of improving existing intercity passenger rail service. Perhaps

conditioned by years of scant Amtrak budgets and Congress's disinterest in a formal

federal intercity passenger rail program, many also are concerned that some large

metropolitan areas might not be included in a "bullet train" network, either due to

unavailability of right of way or other market-based demand reasons. In the Commission

deliberations, we had a very robust discussion about these issues.

The Commission clearly called for the kind of investment needed to support

passenger trains operating at the highest speeds in sealed, passenger-only, separated right

of way. It called upon Congress to see the future, as Europe and Asia have, and begin the



process of developing a corridor system of truly high speed rail. Make no mistake about

it - this is a trillion-dollar funding proposition. Such a system may be beyond our current

means; but one certainly can envision the development of five to ten truly high speed

passenger regional rail corridors that make economic and operational sense. California -

where you would expect some of these corridors should be - has taken the difficult yet

necessary steps toward a vision of 200-plus mph passenger trains, despite a challenging

budgetary environment.

Importantly, the Commission report also specifically recognizes the contribution

that less-than-highest speed passenger trains in corridors of fewer than 500 miles can make

to the Nation's transportation system. Existing Amtrak service outside the Northeast

Corridor generally achieves 79 mph on freight rail tracks. Public investments made to

enhance reliability of this service can yield tremendous on-time performance reliability

benefits, which is often all that is needed to successfully satisfy demand for passenger

service in certain markets. There are many examples of this, but most recently, BNSF

completed several double track construction projects on behalf of the State of California,

which are intended to further improve already good on-time performance levels for 79 mph

service.

Speaking as a freight railroad CEO, it is possible to increase speeds from 79 mph to

90 mph on tracks that both freight and passenger trains use. Upgrades would include the

implementation of Positive Train Control (PTC), which I'll touch on again shortly. Track

would need to be upgraded from Class IV to Class V track, which would lead to a step



level increase in track maintenance and track component replacement. For example, a

larger number of ties per mile would have to be replaced each year. Rail joints would have

to be eliminated. Extensive and regular undercutting would have to be undertaken to

eliminate sub-grade defects. Rail would have to be re-surfaced much more often. All of

this, in turn, would lead to more frequent outages for needed work, which will make joint

freight/passenger operations more challenging and expensive.

At sustained speeds in excess of 90 mph, passenger train operations will need to be

segregated from freight operations on separate track. The level of maintenance work

required, the very different impacts passenger and freight rolling stock have on the surface

of the rail and managing the flow of train traffic with such differences in speeds would

make the joint use of track uneconomic and impracticable. Furthermore, it is my belief that

at these speeds all interface between passenger trains and road crossings will need to be

eliminated by grade separations or crossing closures. While it may be possible in some

instances to co-locate higher speed passenger tracks with freight tracks in a freight

railroad's existing right of way, that won't always be the case, and other right of way

should be obtained. Where it is possible for the public to purchase freight railroad right of

way, we must ensure sufficient capacity remains to operate safely and protect the ability to

serve freight rail shippers, present and future, on a corridor.

In sum, the Commission's model for intercity passenger rail in this country is to

develop the highest speed rail where feasible and economically viable, coupled with more

reliability for 79-90 mph passenger service in other key corridors where it will continue to



make sense from a density, utilization and cost perspective. We believe that this vision

could finally generate the public support and political will necessary for a successful

passenger rail system in this country.

During the Commission's deliberations, Wisconsin DOT Secretary and Chairman

of States for Passenger Rail Frank Busalacchi and the late, great Paul Weyrich and I spent a

lot of time debating the provisions of the report that dealt with the passenger and freight

rail interface. It was a worthy exercise because from it came a clear understanding of the

importance of how freight and passenger rail are interdependent in today's policy, political

and economic environment. This is the origin of the OneRail coalition, which consists of

passenger, freight and environmental interests and advocates for the benefits of both freight

and passenger operations.

There were some basic principles around this interface upon which the Commission

agreed. These are basic rules of fairness, which make public-private cooperation possible

and fruitful. In my own experience, they have helped BNSF and many communities on the

BNSF network- including Seattle, Chicago, Albuquerque, St. Paul/Minneapolis, and Los

Angeles - realize a partnership that achieves outstanding commuter rail service without

degrading present or future freight service. These communities recognize their stake in

both passenger and freight rail service.

The first key principle is that access by passenger providers to freight rail networks,

where reasonable, must be negotiated at an arm's length with freight railroads. This



includes joint use tracks and rights of way, as well as opportunities for shared corridors

with separate track structure for freight and passenger service. The second is that the

impact on present and future corridor capacity must be mitigated to ensure that rail freight

capacity is not reduced, but enhanced. This recognizes that speed differences between

passenger and freight trains and certain well-defined passenger service requirements must

be taken into account. There must be a fair assignment of costs based on the ongoing cost

of passenger services, including the cost of upgrading and maintaining track, signals and

structures to support joint freight and passenger operations and the cost of maintaining and

improving the safety and reliability of highway/railroad intersections in joint use corridors.

Finally, all host railroads must be adequately and comprehensively protected through

indemnification and insurance for all risks associated with passenger rail service on their

lines and in their rights of way.

I'd now like to turn your attention to an issue that has become very important in the

discussion about the passenger-freight interface: positive train control (PTC). Congress

has placed a non-risk based, multi-billion-dollar mandate to install PTC on what effectively

could be 90% of the freight rail network. This is driven by the requirement to implement

this technology where passenger rail or shipments of certain hazardous materials utilize the

network.

BNSF began developing this train control technology in 1984, which led us to the

development of what we now call Electronic Train Management System (ETMS).

However, it was never intended to be implemented on the scale envisioned by the mandate



included in the rail safety bill enacted last year by Congress. The unprecedented cost -

which we estimate could be in excess of $1 billion when fully implemented on BNSF in

2015 - is driven by factors mostly outside of our control, such as the presence of passenger

trains and our statutory common carriage obligation to haul toxic chemicals. The cost will

have to be fairly allocated between BNSF, its shippers and the public.

This mandate represents a tremendous financial burden not just on the freight

railroads, but also on Amtrak and the commuter lines. If you have not yet heard about this

issue from these constituencies, you soon will. They are partners in the cost of

implementing this technology across jointly used lines. While the rail safety bill did

authorize a relatively small technology grant program ($50 million per year for Fiscal

Years 2009-13), no funding has yet been appropriated. I urge you to fully fund this

program.

However, you should also ensure that other funding sources are available to the

public passenger and private freight railroads to help defray the tremendous financial

impact the mandate will have. For example, the intercity passenger and high speed rail

programs at the Federal Railroad Administration received significant funding in the

American Recovery and Reinvestment Act The intercity passenger program has

previously been tapped for safety technology investments like centralized traffic control

and cab signal systems and makes sense as a funding source going forward, given the PTC

mandate's intense focus on passenger train operations.



In addition, the Department of Homeland Security's rail security grant program was

created by Congress with specific statutory language making train control, tracking and

communications systems eligible for funding. The Transportation Security

Administration's long time focus on reducing security risks surrounding shipments of

Toxic Inhalation Hazards fits squarely with the mandate's inclusion of rail lines carrying

these highly hazardous materials.

Finally, the freight railroads continue to support a rail infrastructure tax credit bill,

sponsored by Congressman Kendrick Meek (D-FL) and Congressman Eric Cantor (R-VA)

in the House. This bill provides a 25% tax credit and expensing for rail infrastructure

expansion activities, of which PTC implementation is eligible. I believe this is a significant

way that Congress can soften the impact this mandate will have on the railroads, in what is

one of the most economically challenging times we've seen in decades.

In closing, my recommendations to you are two-fold:

1) Observe the principles for passenger/freight joint use of rail right of way that the

Commission recognized, and be realistic about the kind of passenger service that can be

achieved, given the limitations of joint use. Generally, those limitations are based on

nothing less than the laws of physics and the consequences that flow from them.

2) Develop a realistic vision for passenger service that works for all stakeholders -

including freight railroads and the nation's shippers - and fully fund it.



It took $4 a gallon gas to show us that passenger train options are important to

providing a fuel efficient alternative to the highway for millions of Americans. In addition,

though, a comprehensive passenger rail program may shift a portion of the congested short-

medium haul air traffic to rail, expand employment in the passenger rail industry and

engender vibrant economic development around these networks. The choice to fund

passenger rail over the next 20 years can have as significant an impact on this country as

funding Air Traffic Control and runways have had in the last 20 years.

I appreciate the opportunity to present these views and I would be happy to answer

any questions you have about passenger rail or freight rail policy.


