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Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34914

JOINT PETITION TO INTERVENE AND REOPEN
ON BEHALF OF CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION AND
AMERICAN MAGLINE GROUP

INTRODUCTION

The Califorma-Ncvada Supcr Speed Train Commussion ("CNSSTC™) and the American
Magline Group (“AMG") pctition the Board pursuant 10 49 C.F.R. §1113.7 and §1115.4 for
lcave to intervene in this proceeding, and to reopen 1ts Decision served June 27, 2007
(“DesertXpress Decision™) in this docket to accept new factual cvidence describing changed
circumstances not before the Board prior to 1ts DescrtXpress Decision, and to correct matenal
crror in declaring DesertXpress to be a rail carricr under the Board’s junsdiction.

CNSSTC is a bi-state Commission and an agency of the State of Ncvada, and AMG 1s a
joint venture formed to bring Transrapid Maglev technology to thc Southern California — Las
Vegas transportation corridor ' CNSSTC and AMG have been jointly engaged since 1996 in
preparation of preliminary engincering, financial, and environmental studics for the California—
Nevada Interstate Maglev Project (“CNIMP™) that will provide high specd passenger scrvice

over a 269 mile route between Las Vegas and Anahcim. Petitioners were not aware of the

! "The partners in the AMG joint venture are General Atomics, Parsons Corporation,
Hirschfeld Steel Co. Inc. and M. Neil Cummings & Associates PLC. See Verified Statement of
M Neil Cummings (*Cummings V.S.”) attached hereto at Tab 11 at 4} 2,



DesertXpress Decision and the underlying petition for declaratory order until July 2007 when an
employcc of the Board’s Scction on Environmental Analysis provided copics of the Board's
DesertXpress Decision to various employees of the California and Nevada departments of
transportation, who n turn forwarded copies to CNSSTC and AMG representatives.

At that time, CNSSTC and AMG were working diligently to securc cnactment of a
technical corrections bill to modify language to the 2005 SAFETEA-LU legslation that had
designated $45 million of the $90 millhion under the Maglcv Deployment Program, 23 U.S.C. §
322, to the first phase of the CNIMP, but which, becausc of a drafting flaw, requircd revision
before expenditures could be approved by the Federal Railroad Admunistration (“FRA™).
DesertXpress, during the period from 2006 until Junc 2008, was actively lobbying Congress to
defeat enactment of this corrective language.”

Without this modification, the CNIMP would not be able to proceed, and CNSSTC and
AMG would not have had a stake in the outcome of the DesertXpress proceeding. Persistence
paid off, and Congress passed the SAFETEA-LU Technical Corrections Act of 2008 (“TC Act of
2008), and the President signed 1t into law on Junc 6, 2008, with the designation of P.1.. 110-
244. Scction 102(a) of the TC Act of 2008 authorizes funding of $45 million for each FY 2008
and FY 2009 for the Maglev Dcployment Program, while Section 102(d)(1) dirccts the Secretary
of Transportation to allocatc from those funds:

(1) 50 pcrcent to the Nevada department of transportation who
shall cooperate with the California-Ncvada Super Speed Train
Commission for thc MAGLEV projcct between Las Vegas and

Primm, Nevada, as a segment of thc high-speed MAGLEYV system
between Las Vegas, Nevada and Anaheim, Califormia .

* See Cummings V.S, at §22



More recently, Congress enacted the Passenger Rail Investment and Improvement Act of
2008, Pub. L. 110-432 (“PRIIA”) which authorized funding for various intercity rail passenger
programs, including programs to promote development of high speed rail corridor development.®
In response to the deteriorating economy, Congress enacted the American Recovery and
Recinvestment Act of 2009, Pub. L. 111-5 (*Recovery Act™) which appropnated in Title XII $8
billion for capital assistance for high speed rail corridors and intercity passenger rail service
CNSSTC had developed a plan for financing the initial phase of the CNIMP, but the Recovery
Act will casc that process, and create a concrete opportunity to move these high speed rail
projccts beyond the planning, environmental study and prehiminary engincering phasc to the
implementation phasc so they can demonstrate their potential for providing encrgy cfficient and
environmentally friendly surface transportation alternatives to highway and airline travel.

The Recovery Act, PRIIA and the earlier Congressional endorsement for the CNIMP in
the TC Act of 2008 are changed circumstances that creatc new reasons for the Board to
reconsider 1ts DesertXpress Decision. However, they did not change the defimtion of what
constitutes a rail carrier within the meaning of the Interstate Commcrce Act, as modified by the
ICC Termination Act of 1995 (“ICCTA"). Whth all due respect for this Board, Petitioners do not
believe that Congress has granted 1t jurisdiction to regulate carmers that do not operate over the
interstate network of rail freight transportation, However, this issue is not just about the southern
California — Las Vegas corndor; 1t will have consequences for the broader investments being

madec 1n high speed intercity passenger service that cannot be accommodated on the traditional

? See, e.g. scction 501 and 502 of PRIIA. As noted in the Board’s Notice served on
December 23, 2008 in Ex Parte No. 683, PRIIA also cnhanced the Board's authority to address
Amtrak service issues and to mediate access disputes between commuter rail authonities and
freight railroads.



freight network because of the high speeds involved. The STB necds to get this nght aftcr a
carcful and thorough analysis, and such analysis did not occur in the four and a half page
DcscrtXpress Decision.

Pctitioncrs maintain that, likec thc CNIMP, DescrtXpress is a passenger only railroad,
with no connection to, or planned operation over, the interstate rail network, and no plan or
ability to provide common carrier services to shippers along 1ts tracks.* For the first time, there
1s significant public assistance available for development of high speed intercity passenger rail
service, and there is no evidence that Congress intended onc technology to bencefit from Federal
preemption that 1s not available to the other.

The focus of the DescrtXpress Petition and the Board’s DescrtXpress Decision was
exclusively on Sections 10102, 10501(b) and 10901(a) of the ICCTA and the preemptive effect
of the STB’s junisdiction over state and local law The four and a half page DesertXpress
Decision does not mention or cite Section 10501(a) or the geographical limit of the Board’s
jurisdiction to transportation between “a State and a place in the same or another State as part of
the interstate rail network .. " 49 U.S.C. §10501(a)(2)(A).’> The onc paragraph at page 4 of the
Decision dcvoted to the definition of “transportation by rail carrict™ under Section 10501(b),
cites onc casc for the proposition that carrying passengers by rail in interstate transportation

“over 1ts own track” satisfies the test of that section. However, the facts of that one case are

* Petitioners will show infra at [11 B. that DesertXpress, like Amtrak and the Cahforma-
Nevada Maglev Project, is a “railroad™ as defined at 49 U.S.C. § 20102 and thereby subject to
the safety jurisdiction of the FRA.

5 While not quoted or cited, the Decision does refer in passing to “track that 1s part of the
interstate rail nctwork™ in a scntence describing the Board’s exclusive jurisdiction under
§10501(b), without pausing to explain 1n any way how that phrase relatcs to the track to be
operated by DesertXpress. DesertXpress Decision at 3-4.



incorrectly characterized.® The DesertXpress Petition describes no connection between 1ts
“dedicated two-track passenger rail system” and the interstate rail network, and 1t fails to explain
how the project is made a “part of” that nctwork. See Petition at 4-5.” The DesertXpress Petition
does make onc passing reference to the requirement that the Iines subject to the Board’s
jurisdiction be part of the interstate rail network, and likens its construction project to the
reactivation of the BNSF’s Stampede Pass rail line. /d at 7. Of course, the recstablished
Stampede Pass line is a freight line connccted to the rest of the freight rail network — not a stand
alone passenger line with no ability or intention to provide common carrier serve to freight
customers along the right-of-way or to become “part of”* the network.” Those facts and 1ssues,
which Petitioners believe to be of great significance 1o the question before the Board, are not
discussed in the prior record of this proceeding or 1n the Board’s DesertXpress Decision.
Therefore, the Board was dcprived of facts of critical relevance to the scope of its

jurisdiction over the proposed construction of the rail facihties by DesertXpress. The tracks to

¢ See discussion of thc Am. Orient Express Ry v STB decision at page 28, infra

7 The DesertXpress Pctition spcaks of the use of public nghts of way managed by the
Burcau of Lands Management and or the I-15 corridor to which the California and Nevada
Departments of Transportation can grant easements. There 1s a vague refcrence to an alternative
possible use involving “the laying of new track alongside existing rail right-of-way covenng
approximately 30 milcs ... between Victorville and Barstow.” /d at 5, note 1. No conncection
between the new track and the existing rail nght-of-way is mentioned anywhere 1n the Petition or
the Board’s Decision. FRA rccently rcleased a draft environmental impact statement prepared
for the project (*Draft DesertXpress EIS™) which confirms that nonc of the route segments under
consideration are part of the cxisting intcrstate rail network, although sevcral optional short
segments of DesertXpress track may occupy nights of way owned by freight carricrs. See Draft
DesertXpress EIS, available at http://www fra dot.gov/us/printicontent/1703, at Ch. 2 pp. 2-19 to
2-23

¥ See King County, WA — Petition for Declaratorv Order — Burlington Northern Railroad
Co. — Stampede Pass Line, 1 S.T.B. 731, 732 (1996) (Stampede Pass ) (.. BNRR 1s now
proposing to reacquirc the segment sold to WCRC and reestablish the Stampede Pass line as a
main line for through traffic.”)



be constructed will not connect with, or become part of, the interstate rail network, and
DesertXpress or a designee will be incapablc of fulfilling the common carrier obligations to
freight shippers over those tracks.

The changes to the Interstate Commerce Act (“IC Act™) contained 1n the ICCTA made
clear that this Board docs not have jurisdiction over passenger only “railroad carricrs,” as defined
by 49 U.S.C. §20102(2), unless they operate over lincs that arc part of the interstate rail network.
Petitioners can find no precedent for what the Board has donc in the DesertXpress Decision (the
one case cited by the Board is incorrectly charactenized and does not support the Board’s ruling).

Morcover, the DesertXpress Decision cannot be reconciled with the State of Maine line
of cascs® where rail passenger-only public authoritics that acquire lines, over which rail freight
service is provided, routinely arc granted motions to dismiss their §10901 acquisition notices for
lack of jurisdiction (becausc they are not “rail carricrs™ within the meaning of ICCTA) if they
can show that they will not provide freight services to shippers or impair the provision of
common catrier services by other carriers to shippers on the linc.'®

These facts and issues were not prescnted to the Board, and Pctitioners asseri that the

Board committed matenal error in the DesertXpress Decision.

? State of Maine, Dep 't of Trans. — Acquisition and Operation Exemption - Maine Cent
R.R Co., 3 1.C.C. 2d 835; 1991 ICC LEXIS 105 (1991)(*State of Maine "’ casc)

' This 15 the casc cven though most of thesc entities are local public transit authortics
which are subject to a gencral cxclusion from STB jurisdiction in 49 U.S.C. §10501(c)(2), except
those that qualify under §10501(c)(3)(B), which provides them with the potential remedy of
forcing access over rail lines and conncctions within a terminal arca that are part of the interstate
rail network.,



L. Statement of Facts

A. The Parties

CNSSTC is a bi-state Commission, and an agency of the State of Nevada, created i 1988
for the purposes of promoting the development of, and issuing a franchise to build, operate and
maintain, a 269-mulc super speed train system connecting Las Vegas with Anaheim and other
cities in Southern California along the Interstate Highway 15 Corridor, which now 1s known as
the CNIMP. See the Nevada Revised Statutes at 705.4291, 705.42935 and 705.4294. CNSSTC
is comprised of an equal numbcr of Commussioners from Nevada and Califorma plus a Chairman
and Vice Chairman. See Verified Statement Kenneth Kevorkian, Vice Chairman of CNSSTC
(**Kevorkian V.S ™) attached hereto at Tab I, where the history and structure of CNSSTC 1s
discussed in greater detail at q 2.

In 1991, CNSSTC selected thec German engineered, Transrapid ™ Maglev (magnetic
levitation) tcchnology as the 1dcal high-speed ground transportation system for this hcavily
traveled, congested comndor. In 1996, CNSSTC designated AMG as 1ts private scctor partner,
and awarded AMG the franchise to build, operate and maintain a super speed service utiizing
this Maglev technology. See Kevorkian V.S. at { 3.

AMG 1s a joint venture formed in 1994 to bring the Transrapid Maglev technology to the
Southern Califormia — Las Vegas transportation corridor. The partners 1n the AMG joint venture
arc General Atomics, Parsons Transportation Group, Hirschfeld Stecl and the firm ot M. Neil

Cummngs & Associates PLC. See Cummings V S. at §2



B. The California-Nevada Interstate Maglev Project

The CNIMP will operate between Las Vegas and Anahcim via Primm, Nevada'' and
Barstow, Victorville and Ontario. Californta gencrally along the nght of way of Interstatc
Highway 15 (I-15). Speceds will exceed 300 m.p h over portions of the route, and onc way
transit times as low as 87.5 minutes for express service between Las Vegas and Anaheim, with
one stop at the Ontario Intcrnational Airport

In 1998, Congress authonzed the Magnctic Levitation Transportation Deployment
Program (**Maglev Deployment Program™) in Scction 1218 of the Transportation Equity Act for
the 21 Century (“TEA21"), codified at 23 U.S.C. §322. The FRA published regulations
implementing that program in 2000, now codified at 49 C.F.R. Part 268. FRA dcsignated the
CNIMP as onc of scven projects eligible for funding under the Maglev Deployment Program 1n a
Federal Register Notice published on July 24, 2000.

Prior to the TC Act of 2008, the FRA has granted to CNSSTC nearly $7 5 million under
the Maglev Deployment Program and the Next Generation High Speed Rail Program that was
matched with $2.1 million in statc, regional and city funds to perform pre-construction design,
enginecring and financial planning and to commence the cnvironmental studies for the CNIMP.
The Federal and local funds were spent on studics that were performed 1n accordance with six

separatc Coopcrating Agreements between CNSSTC and FRA. See Kevorkian V.S at§ 20

" Primm 1s the location of the new Ivanpah Intemational Airport, which is the planned
rclicf airport for McCarran International Airport. The sitc for Ivanpah is located about 40 miles
southwest of the center of Las Vegas where AMG will construct 1ts Las Vegas terminal. See
Kevorkian V.S. at 9 6.

'2 Draft Programmatic Environmental Impact Statement for the Maglev Deployment
Program, 65 Fecd. Reg 45647 (July 24, 2000)



The environmental studies performed with these funds include an Environmental
Asscssment, and, most recently, a Programmatic Environmental Impact Statement (“PEIS™) for
the entire CNIMP that will also address project-level decisions for the initial segment of the
projcct, “The First Forty Miles” from Las Vegas to Primm. FRA issucd a Notice of Intent to
preparc this PEIS published at 69 Fed Reg. 29161 (May 20, 2004).

In 2005, Congress 1n its SAFETEA — LU legislation designated the Las Vegas 10 Primm
scgment of the CNIMP to receive half of the $90 million total allocated to the Maglev
Deployment Program or $45 million during FY 2007 through FY 2009 to completc the PEIS.
Upon completion of these studies now made possible by the TC Act of 2008, and approval of a
public private financing plan, CNSSTC is now working on a plan for constructing “The First
Forty Miles™ of the CNIMP. Thus plan will be reevaluated 1n light of new funding that 1s being
madc availablc pursuant to PRIIA. See Kevorkian V.S. at q 19.

Ridership studies performed as part of this cnvironmental analysis for the Corridor
forecast more than 42 million passcnger trips per year, generating net operating revenue of more
than $500 million (in 2000 $) by 2025 (ten years after completing the construction of the full
comdor California-Nevada Interstate Maglev Project) Another ndership study by the Clark
County (Ncvada) Regional Transportation Commuission found that upgraded, high-speed service
on the existing Amtrak routes would generate ndership of only 119,000 passengers annually
between Riverside, CA and Las Vegas, with revenue covering only 17.9% of the annual cost of
operation and maintcnance. See Cummings V.S. at q 16.

Sincc cnactment of the TC Act of 2008, CNSSTC and Ncvada DOT (“NDOT") have
worked together to develop a two-year plan and a draft statement of work (*SOW?”) for the

programmatic environmental impact statement for the CNIMP, as well as an SOW for the funds

10



provided under the TC Act, which contemplates completion of the PEIS (both draft and final)
and a construction level EIS for the First Forty Miles in Nevada, The proposed SOW's have
been submitted to FRA, and CNSSTC and NDOT are awaiting its approval. In addition, the
two-year plan calls for final design and engincening sufficient to qualify for implementing the
financing plan to gencrate $1.5 billion for construction of the First Forty Milcs in Ncvada. See
Cummings V.S. at § 14.

C. The DesertXpress Project

The DesertXpress project surfaced 1n 2006 with a plan to institute passenger-only rail
service over trackage to be constructed along a portion (between Las Vegas and Victorville, 60
miles east of Anahcim) of the right-of-way along the I-15 Freeway that has been designated for
use by the CNIMP. FRA published a Notice of Intent to Prepare an EIS for the DesertXpress
project on July 14, 2006 (71 Fed. Reg. 40176), and CNSSTC and AMG participated 1n the public
scoping meetings. See Cumming V.S. atq 18. It was clear from this Notice that FRA was
proposing an environmental review process that was substantially different from that which it
had becn cmploying for the CNIMP during the preceding years of study. The roles of the
California and Nevada DOT's were minimized, and there was no mention of comphiance with the
Califormia Environmental Quality Act or local permitting requirements  Also, FRA decided that
there would be no comparative analysis between the DesertXpress and the CNIMP - A draft EIS
was released scveral days prior to the filing of this Pctition on March 24, 2009. As of the date of

this filing, the notice to the public has yet to appcar in the Federal Register. "

13 Petitioners have not have an opportunity to perform a detailed analysis of the draft EIS,
but a brief review indicatcs that the charactenistics of the DesertXpress project have not changed
in matcrial respects for this proceeding. The alternative rights of way arc not connected to, or
part of. the interstate rail network, and DesertXpress remains a “passenger-only railroad.” One



The FRA Notice of Intent also madc clear that there would be no rail freight service
providcd on the proposed tracks to be used by DesertXpress. “The project would involve
construction of a fully grade-separated, dedicated double track passenger-only railroad...." 1d.
at 40177 (emphasis added). The description of the track segments in the Notice mentions no
conncction or interchange with the interstate network of freight rail carriers. The description of
certain segments speak of the route “following the existing BNSF Railway Company (BNSF)
railroad corndor. ™ and “utiliz[ing] an existing, but abandoned, former Atchison, Topeka &
Santa Fe railroad corndor....” /d There is no discussion of a connection to the rail network or
an interchange with 1t

AMG President, Neil Cummings attended FRA’s scoping sessions for the DesertXpress
EIS that were held in Las Vegas, Nevada, Barstow, California, and Victorville, Califorma on
July and 26, 2006 See Cummungs V.S. at J20. Present at the meetings was a representative of
the Surface Transportation Board, named Catherine Glidden, identified 1n the General
Information booklet distributed at the scoping meetings as one of the “Environmental Protection
Specialists™ with the Board. Mr. Cummings asked Ms. Ghidden what the basis was for the
assertion in the Federal Register Notice of Intent, and also repeated at the scoping meetings, that
the STB had exclusive jurisdiction over the DesertXpress project  Ms. Glidden indicated she
was unccrtain ot the basis After the meeting. CNSSTC submitted 1ts comments to Mr. David
Valenstein at FRA 1n accordance with the instructions specified in the Notice. A copy of those

comments arc attached at Exhibit 4 to the Cummings V.S. In those comments, CNSSTC posed a

non-matenal change 1s that alternative train technologies are considered: a diescl/clectric
multiple unit (*“DEMU™) with a maximum spced of 125 mph and electric multiple umt (“EMU”)
with catenary with a maximum speed of 150 mph.



number of questions concerning the process and the legal basis for the positions taken a the
scoping meeting and in the Notice of Intent, including the following
Must a ncw railroad line be a “common carrier railroad line” and
“part of the interstate rail nctwork” to fall within the jurisdiction of
thc STB? Please explain. How has the STB defined and applied
the terms “common carrier railroad lines” and “interstate rail
network™ since 1ts inception in 1996?
The CNSSTC never received a responsc from Mr Valenstein, or anyone at the Board in
response to this question.

CNSSTC and AMG were totally unaware of the Declaratory Order proceeding in this
docket prior to the issuance of the DescrtXpress Decision. CNSSTC and AMG did not have
Washington counsel that monitored notices from the STB and, as a result, did not become aware
of the institution of this proceeding when the Board published 1ts Notice i the Federal Register
on August 31, 2006.

On July 3, 2007, Ms. Catherine Glidden, sent an email transmitting the DesertXpress
Dccision to a number of State and Federal officials, including James Mallery at Nevada DOT.
That was Mr. Mallery’s first actual noticc of this proceeding, and he promptly forwarded the
email to Ms Richann Johnson, who is Exccutive Assistant to CNSSTC, who m turn forwarded
the Decision to Bruce Aguilera, Chairman of CNSSTC, and Mr. Cummings. See Cummings
V.S.at§21 As aresult, the STB did not receive input from affected state agencies or local

communiues on the facts essential to rcaching a correct determination of the junsdictional

question that was before the Board.

13



Il CNSSTC and AMG Satisfy the Requirements of §1113.7 and §1115.4

A, STB Should Reopen the DesertXpress Proceeding

Pursuant to 49 C.F.R. § 1115.4, CNSSTC and AMG respectfully request that the Board
reopen 1ts Decision served on June 27, 2007 in the DesertXpress proceeding. The Board has
stated that it will grant a petition to reopen only upon a showing that the challenged action would
be matenally affccted by one or more of the following factors matenal crror. new evidence, or
substantially changed circumstances. See, e g, Pioncer Industrial Railway Co. — Alternative
Rail Service — Central lllinois Railroad Co., STB Finance Docket No. 34917 (served Jan. 12,
2007), at 7. In the Pioneer Industrial Railway Co. procceding, the petitioner requested that the
Board reopen its decision to grant an adverse discontinuance of 1ts service because the
fundamental premises of the decision were no longer true and circumstances had changed
dramatically from what the Board believed them to be at the time the decision was issued. Id. at
7-8. The Board agreed with the petitioner and recopened its initial decision upon a finding that
new evidence and changed circumstances may matcrially affect its previous analysis in the
proceeding /d at 8. The Petitioners belicve that all three factors are present and, as a result, the
Board should reopen the DesertXpress procecding.

First, as discussed 1n Scction I1L A. infra, the Board’s decision in the DesertXpress
proceeding constituted material crror. The Board was deprived of relevant facts to its decision in
the DescrtXpress procecding, specifically that the tracks to be constructed for this project will
not connect with, or become part of the interstate rail network, and DesertXpress will not be able

to fulfill common carricr obligations to frcight shippers on its tracks, Lacking all of the pertinent

14



facts, the Board’s decision erroncously focused on the scope of federal precmption under 49
U.S.C. § 10501(b), and failed to focus adecquate attention to the discrete elecments of rail
transportiation services which trigger jurisdiction under ICCTA In fact, as discussed further in
Section [I.B 1 nfra, DesertXpress is a “railroad” as defined by 49 U.S.C § 20102 subjcct to the
FRA'’s safety jurisdiction, rather than a *‘rail carner™ subject to the Board’s jurisdiction as
defined by 49 U.S.C. § 10501(b). Accordingly, in light of the material crror commutted in the
DesertXpress proceeding resulting from the Board's inability to consider all facts relevant to the
proceeding, Petitioners respectfully request that the Board reopen this procceding.

Sccond, Congressional cnactment of the TC Act of 2008, PRIIA and the Recovery Act
rcepresents substantially changed circumstances from those that were before the Board at the time
of the DesertXpress proceeding. At the time Board was considenng DesertXpress’s Petition for
Declaratory Order, CNSSTC and AMG were working to ensure that funding for the CNIMP
would proceed. When the Board's DesertXpress Decision was rendered on June 27, 2007, the
Petitioners were not certain that their efforts to securce the funding would be successful. The
prospects for funding high specd rail in general, and CNIMP in particular, have changed
dramatically. In light of these substantially changed circumstances 1n the form of a newly-
funded, viable, and Congressionally-supported CNIMP, the Petitioners respectfully request that
the Board rcopen its decision n the DesertXpress proceeding.

This Petition draws attention to facts not considered 1n the Board's DesertXpress
Deccision ~ in effect new evidence supporting a deciston by the Board to reopen its decision
First, DescrtXpress will not be able to fulfill its common carner obligation by offering fresght
service on its line. As explained by FRA in its July 14, 2006 Fedceral Register Notice of Intent to

prepare an Environmental Impact Statement for the DesertXpress project:

15



DesertXpress . . . proposes to construct and operate a privately financed
interstate high-speed passenger train, with a proposed station 1n
Victorville, Califorma and a station in Las Vegas. Nevada, along a 200-
milc corridor, within or adjacent to the I-15 freeway for about 170 milcs
and adjacent to existing railroad lincs for about 30 milcs.

71 Fed. Reg. 40176 at 40177. See also Draft DesertXpress EIS at ES-1.

There 1s no mention 1n the FRA Scoping Notice that the DesertXpress line will have any
connection to the freight network.' FRA's discussion of the proposed DesertXpress track
scgments in the FRA Notice of Intent omits any reference 10 the railroad having any connections
to the freight network. While the description of certain segments reference the route “following
the cxisting BNSF Railway Company railroad corridor . . . .” and *“utilizing] an existing, but
abandoned, former Atchison, Topeka & Santa Fe railroad corridor . . . ,” there is no mention of
DesertXpress connecting to or intcrchanging with the freight network

Finally, the TC Act of 2008, enacted over the strenuous opposition of DesertXpress
representatives, constitutes a Congressional endorsement for development of the CNIMP. This
confirmation of congressional support for the project justifies a reexammnation of the earlicr
DcsertXpress Decision. The Board’s earlier ruling extends Federal preemption to one form of

intercity passenger-only rail service. That outcome could not have been intended by Congress

simply because DesertXpress plans to operate dicscl powered trains using a steel wheel on steel

1 The drafi EIS also does not include any discussion of the proposed DesertXpress line
having any connection to the freight rail network. The “Alternatives™ scction of the draft EIS
does suggest that “limited portions of the proposed rail alignment would be located within
existing railroad cornidors or nghts-of-way.” Scction 2.0 of draft EIS. For instance, the
discussion of alternative scgment 2 states that “[t]hrough the City of Barstow, the alignment
would utilize a former Atchison Topeka & Santa Fe railroad corndor . . ..” Id at Section
2.4.2.1. In addition, the discussion of alternative segment 6C provides that the line would
“gencrally follow the cxisting UPRR corridor (primarily within the UPRR night-of-way) . ..."”
1d. at Scction 2.4.6.3. However, cven if these alternatives were ultimately chosen, DesertXpress
would not be “part of the interstate rail network.”
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rail technology. DesertXpress and CNIMP both will have no capability, either of serving treight
shippers along the right of way that they will pass over, or of interchanging traffic with carriers
opcrating on the interstate rail network. Congress did not intend that onc would benefit from
Federal preemption and the other would not
B. CNSSTC and AMG Should Be Permitted to Intervene in the Re-opencd
DesertXpress Proceeding
CNSSTC and AMG respectfully request leave to intervenc in the reopened DesertXpress
proceeding 1n accordance with 49 C.F.R. §1113 7 Petitioners respectfully submuit that 1t has
shown good cause for reopening this proceeding at this time and that their interests are
substantially and adversely affected by the DescrtXpress Decision, The intervention 1n the
reopened DesertXpress procecding 1s not too late, will not broaden the 1ssues, and will not
unjustly prejudice DescrtXpress
First, the intervention is not too late because Pctitioners are challenging the Board’s
finding of subjcct matter jurisdiction in the DesertXpress Decision, and subject matter
jurisdiction in a judicial context may be raised at any time. Pctitioners are not aware of any STB
or [ C.C precedent on this specific question, but maintain that the Board should adhere to this
universally recognized principle. In Central States Co-ops v. Watson Bros. Transp. Co, 165
F.2d 392 (7% Cir. 1948) vacated on other grounds 337 U.S. 951 (1949), a defendant removed a
state court action to the U.S. District Court, and lost a jury verdict. Upon appeal, the defendant
raised for the first time the 1ssue of subjcct matter junisdiction, and the Court ruled:
We need no more than mention the firmly cstablished rule that a junsdiction
question may be raiscd at any stage of the proceedings. In fact, it is the duty of a
reviewing court on it own volition and wrespective of whether the question has

been raised by the parties to examine into the matter of jurisdiction [citations

omitted]
* * *
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This ironclad rule takes no note of the apparent hardships and unfairness which its
application may produce.

Id at394."

Sccond, intervention will not broaden the 1ssues. The focus of the intervention is the
same as the with petition for declaratory order 1n the DescrtXpress proceeding, e g, whether the
project falls within the Board's cxclusive jurisdiction. See DesertXpress Decision at 2 Being
part of operations over the interstate rail nctwork was always an issue 1n the DesertXpress
procceding, but it simply did not receive the attention it deserved.

Lastly, intervention will not unjustly prejudice DesertXpress or third partics.
DcsertXpress chose not to serve 1ts Petition for Declaratory Order on CNSSTC, AMG or the
California and Nevada DOT’s. DescrtXpress has relied upon the Board's declaratory order, but
such reliance does not confer jurisdiction where 1L was not granted by Congress DeseriXpress
has not filed with the Board its §10901 apphcation to construct its alleged “line” of railroad. In
addiuon, a search performed on March 11, 2009 of the STB’s filings with and decisions madc by
the Board since 1ts June 2007 decision 1n the DesertXpress proceeding reveals that, with one

exception, nonc of these filings by other partics appearing before the Board have relied upon the

15 See also, e g, Preferred Risk Mutual Ins Co v United States, 86 F.3d 789, 793 (8"
Cir. 1996) (citing Yeldell v, Tuzt, 913 F.2d 533, 537 (8" Cir 1990). The Preferred Risk case
addressed the issuc of potential infringement by the Federal Emergency Management Agency
(“FEMA"), through use of the term “Preferrcd Risk™ in conjunction with the Agency’s flood
insurance applications, upon an insurance company's trademark. Preferred Risk Mutual
(“PRM?"), the insurance company in the case, argued that the scopc of judicial review was
limited to the administrative record in the proceeding, which consisted of six letters exchanged
between FEMA and PRM. /d. at 793. PRM argued that, because FEMA failed to raise the issue
of sovereign immunity during its correspondence with PRM, that the Agency had waived its
ability to assert immunity. /d, However, the court found that sovereign immunity 1s
jurisdictional in nature and that questions of subject matter jurisdiction may be raised at any time
and may not be waived. [
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DesertXpress Decision. The only exception did not involve passenger rail scrvice, and the Board
found the party that cited the DesertXpress decision had done so incorrectly.'®

There arc other mitigating circumstances. Petitioners did not have actual notice of the
DesertXpress proceeding. Focusing solely on their cfforts to promote enactment of the TC Act
of 2008 so that funding for the CNIMP could be sccurced, Petitioners did not retain Washington
counsel to monitor STB notices.

Further, Petitioners understand that ncither the California nor the Nevada DOT werc
aware of the DescrtXpress declaratory judgment proceeding prior to July 2007 when an
cmpiloyce of the Board’s Section on Environmental Analysis forwarded copies of the Board's
decision to various cmployces of the Califormia and Nevada DOTs  See Cummings V.S. at 4 21.
As a result, ncither state’s DOT participated in the procecding, nor were they served by the
parties to the proceeding with DesertXpress’s Petition or subsequent pleadings, ecven though it
was their respective statc laws that were being precempted In other contexts, the Board requires
parties 10 serve the relevant state agencics.'” This did not occur in the DesertXpress procceding
and, as a result, neither the Califorma nor the Nevada DOT participated in the proceeding, cven
though 1t was their respective state laws that “;ere being preempted as a result of the Board’s

decision. CNSSTC and AMG have scrved copies of this petition on cach entity

6 See Suffolk & S R R LLC - Lease and Operation Exemption — Sills Road Realty, LLC,
STB Financc Docket No. 35036, slip op at 3, note 3 (served August 27, 2008) (distinguishing
the DesertXpress Decision cited by petitioner from the facts in that casc.)

' See, e.g., 49 C.F.R. § 1150.10(¢) (rail linc construction applications); 49 C.F.R §
1108.4(c)(5)(i) (railroad consolidation applications); JP Rail Inc. — Lease and Operation
Exemption — Nat. Indus , Inc, STB Finance Docket No. 35090 (served Jan. 18, 2008), at 1
(where STB, on 1ts own imtiative, ordered that state and local parties be provided actual notice of
a notice of exemption proceeding).
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Finally, at the time the procceding was occurring, Petitioners did not have a stake in the
outcome of the proceeding because funding for the CNIMP had not been sccured. Following the
enactment of the TC Act of 2008 and the Recovery Act, Petitioners now have a stake 1n the
DesertXpress proceeding because of the funding provided specifically for the CNIMP 1n the TC
Act to complete the necessary environmental and enginecring plans, plus the prospect of
additional capital funding for construction of the first scgment of the project between Las Vegas
and Pnmm, NV. As such, CNSSTC and AMG now have a substantial interest in DescrtXpress
proceeding because it involves a directly competing railroad that could directly impact on the
viability of thc CNIMP."*

IlI.  Deprived of Relevant Facts The Board Committed Material Error in its
DescrtXpress Decision

A. The DescrtXpress Decision Focused on the Scope of Federal Preemption
Under §10501(b), and Devoted Inadequate Attention to the Jurisdictional
Issues Resulting in Material Error
The Board in its DesertXpress Decision devotes one paragraph to a description of the
nature of DescrtXpress® proposcd operation, without describing the specific route or whether the
rail scgments will become a part of the interstate rail network, or whether DesertXpress will
scrvice rail freight shippers along the linc or arrange for a third party to do so. The Board
devotes one paragraph to the question of whether DesertXpress is a “rail carmer”™ subject to its

jurisdiction. It does so citing one case, which 1t mischaracterizes, and without citing §10501(a)

which defines the scope 1its jurisdiction Rather, the bulk of the Decision relates to the sccondary

'8 See, e.g, Norfolk S. Corp — Control — Norfolk and W Ry. Co., STB Finance Docket
No. 29430 (Sub-No 21) (served Dec 15, 1999) (discussing factors for granting lcave to
intervenc by an uninvolved labor union in an appeal by another union from an arbitration panel
decision denying labor protection benefits to thc second union’s members under New York

Dock) '®



qucstion, which DesertXpress defined in its petition as the key uncertainty requining clarification,
of “whether [the Board’s] jurisdiction preempts state and local environmental laws, land use
restrictions, and other permitting requirements that might otherwise apply to the DesertXpress’
project ” DesertXpress Decision at 2.

The Board's error may be cxplained by the manner in which DesertXpress framed the
issuc for thc Board. “DesertXpress argues that this project presumptively falls within the
Board's exclusive jurisdiction over transportation by rail carmers as set forth at 49 U.S.C.
10501...." DesertXpress Decision at 2. The STB's environmental staff may have succumbed to
the same presumption by participating with the FRA in the environmental scoping process in
2006. Inits July 14, 2006 Federal Register Notice of Intent to prepare an Environmental Impact
Statement for the DescrtXpress project, FRA statcs.

The STB has exclusive jurisdiction, pursuant to 49 U.S.C

10501(b), over the construction, acquisition, operation and

abandonment of rail lines, rail rates and services and rail carrier

consolidations and mergers The construction and operation of the

proposed DesertXpress high-speed train project is subject to STB’s

approval authority under 49 U.S.C. 10901.
71 Fed. Reg. 40176 at 40177. The first sentence of this notice looscly summanizes the scope of
the Board’s exclusive jurisdiction over freight railroads,'® but the next sentence offers no
reasoned explanation why these tracks to be constructed by DesertXpress become “lines™ of
railroad within the meaming of §10901.

CNSSTC and AMG do not know on what basis this determination was madc by FRA or

by the STB 1n its DesertXpress Decision, but they respectfully suggest that there should be no

' The STB has not regulated rates of rail passenger carriers under Chapter 107 of Title
49 U.S.C. since its predecessor did in 1971, and provisions relating to regulation of passenger
rates [c.g. 49 U.S C. §10722 (1990)] were dcleted by ICCTA.
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“presumption” about jurisdiction over passenger rail service, and that the jurisdictional
provisions require closer scrutiny under the facts of this case.

l. DesertXpress is Not a Rail Carrier Subject to STB Junsdiction Because its Lines
Will Not Be “Part of the Interstate Rail Network ™

The Board’s crror in finding DescrtXpress to be a rail carrier subject to its junsdiction
can be demonstrated by a closc examination of the changes in its jurisdiction over rail passenger
and intra-state rail transportation arising from the ICCTA.? Prior to 1995, the IC Act contained
provisions relating to the regulation of changes 1n passenger service, both interstate and intra-
state (if local jurisdictions failed to act promptly) and passcnger rates See 49 U S C. §§ 10908,
10909 and 10722 (1990) and Appendix A hereto. ICCTA removed these provisions,”' and with
other clanfications, cffectively climinated Federal cconomic regulation of interstate passenger
rail scrvice that 1s not performed by Amtrak or performed by cammers on lines that arc part of the
interstate rail nctwork which also serve freight shippers.”® These changes in 1995 were designed
to strip away the remnants of ICC regulation of the interstate passenger service provided prior to

the creation of Amtrak in 1971

* Changes to Section 10501(a) extended junisdiction to intrastate rail transportation,
thereby eliminating provisions of the IC Act which delegated to States very tightly constrained
economic jurisdiction over intrastate freight transportation.

2! Section 10102(9) retains the historic definition of “transportation™ as the provision of
certain types of equipment, including that which move “passengers.” Also, the Board’s
consohdation regulations exhibit concern over impacts upon “‘commuter or other passenger
services.” 49 C.F.R §$1180.8. However, these references do not purport to convey junisdiction to
thc Board — for that 1s donc only 1n Scction 10501.

*2 The STB retains jurisdiction over Amtrak operations through very specific and hmited
provisions of the Rail Passenger Scrvices Act, e.g. 49 U.S.C. §24308. See argumcent at Scction
[11.B. infra.

*3 The amendments to the IC Act that occurred in 1973, 1976 and 1980 did not address
these provisions, perhaps because at least imtially the freight railroads had not uniformly

22



The Conference Report accompanying ICCTA, H.R. Rep. No. 104-4222* (Jomnt
Explanatory Statement of the Committec of Conference) explains that Congress thought this
amendment ended regulation by the STB of passenger service under the IC Act. In descnibing
the Senate version of the amendments to §10501, the Report states that.
The exclusive nature of the Board's rcgulatory authority would be
clanfied. The Board’s rail jurisdiction would be limited to freight
transportation, because rail passenger transportation today (other
than service by Amtrak, which is not regulated under the Interstate
Commerce Act) 1s now purcly local or regional in nature and
should be regulated (if at all) at that level.

Id at 167. The Report describes the treatment of passenger transportation in the Conference

substitutc in similar terms:
This provision ..changes the statement of agency jurisdiction to
reflect curtailment of regulatory junsdiction in areas such as
passenger transportation.... This section also clarifies that,
although regulation of passenger transportation is generally
eltiminated, public transportation authoritics that meet the existing
critena for being rail carricrs may invoke the terminal arca and
reciprocal switching access remedies of section 11102 and 11103.

Id, (emphasis added).

Contrary to the description of thc Board’s ability to regulate rates, operations and
abandonment of a passenger rail carriers contained in the FRA Notice of Intent quoted supra. the

Board has no proccdures in place to regulatc thosc matters, and Congress has not authorized the

STB to perform that role

surrendered their passenger operations to Amtrak. The total reassessment of the IC Act regime
that occurred 1in 1995 resulted 1n the climination of what were regarded as superfluous
provisions

* H.R. Conf. Rep. 104-422 104™ Cong,, 1" Sess. 1995; 1995 U.S.C.CA N 850, 1995
WL 767862 (Lcg. Hist ).



The resulting regulatory framework after enactment of ICCTA permits the STB to
exercise jurisdiction over an entity providing passenger rail service only when two condition are
satisfied:

(1) if the lines 1t operates over are part of the interstate rail network; and

(2) if the passenger entity provides, or controls the provision of, freight

services along such lines that are subject to the common carrier obligation

under 49 U.S C §11101 to freight shippers.

When both conditions arc satisfied, the passenger rail cntity can still avoid the designation of a

rail carrier under ICCTA if 1t assigns sufficient independent operating authority to a freight rail
operator to fulfill the common camer freight obligation on the lines in question. See discussion
of the State of Maine line of cascs at Section 111 A.2. infra.

The changes enacted by Congress in ICCTA confirm that the “‘common carmer railroad
transportation for compensation” referred to 1n 49 U.S.C. §10102(5) must encompass freight rail
service over lines that arc part of the interstatc rail network, and that 1t is not enough simply to
offer rail passenger service to the general public on a line not part of the interstate rail network.
An analysis of the language of ICCTA 1s aided by a side-by-side comparison of relevant
provisions of the pre-1995 1C Act and ICCTA. Appendix A to this Memorandum contains such
a table.

The first comparisons arc to the changes 1n the definition of “rail carrier” in Section
10102 and the junsdictional provisions of Section 10501(a) of the respeclive acts. Scction
10102(5) of ICCTA adds the following qualificr to the definition of rail carricr, which the Board
chose to overlook 1n its DesertXpress Decision at 4: “‘but does not include street, suburban, or
interurban electric railways not operated as part of the general system of rail transportation.”

The statute docs not define “street, suburban, or interurban clectnic rallways,” but it is language
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that finds 1t ongn in the IC Act since 1920. %* The definition of “rail carrier” excludes services
over tracks that are not operated as part of the gencral system of rail transportation, but
cncompasses within 1ts scope coverage of local or interstate passenger scrvice that is operated on
those hines of railroad.

The required integration of operations with the “gencral system of rail transportation™ 1s
reflected in somewhat different languagc inserted in Section 10501(a). In defining the types of
transportation interstate movements covered by STB jurisdiction, Congress hmits the types of
interstate rail carner movements to those between *‘a State and a place in the same or another
Statc as part of the interstate rail network...."” The “general system of rail transportation™ and the
“interstate rail network™ arc onc in the same, and that system or network 1s the rail freight
network over portions of which rail passenger services may be performed

The case law interpreting the Transportation Act of 1920 (“1920 Act™) confirms that the
distinguishing charactcristics of the general “steam” system of rail transportation was that 1t was
constructed for the purpose of transporting freight. Under this hine of cascs, courts found that
only thosc rail carriers whose lines arc part of the interstate rail nctwork and provide freight

scrvice were subject to 1CC jurisdiction.

25 See 49 US.C. § 1(22), formerly part of the Interstate Commerce Act as amended by
scction 402 of the Transportation Act of 1920 which provides:

The authonity of the commission, conferred by paragraphs (18) to
(21), both inclusive, shall not extend to the construction or
abandonment of spur, industrial, team, switching, or sidc tracks,
located or to be located wholly within one State, or of street,
suburban, or interurban electric railways, which are not operated
as a part of parts of a general steam railroad system of
transportation.

emphasis added.
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% the

First, in Predmont & Northern Ry. Co. v. Interstate Commerce Commussion,
petitioners sought to construct cxtensions to two scparate and disconnected lines of railway. The
petitioners argued that the ICC did not have jurisdiction over the extensions and related new
construction becausc the lines were “an interurban clectric railway not operated as part of a
general steam railroad system of transportation.”” However, the Supreme Court found that the
petitioners were engaged 1n the general transportation of freight, and that their line connected
with a steam railroad and thus were not exempt from regulation by the ICC.2*

In a subscquent casc, Texas Electric Ry Co.,” the rail company sought exempuion from
the Raillway Labor Act, arguing that 1t was an clectric intcrurban railway, constructed and used
for passenger service, which had developed additional freight service that could be undertaken
without interfering the primary purposc of passenger service.’® In appealing a ruling by the ICC
that the railway was not exempt from its jurisdiction, the company further argued that it was not
operating as part of a gencral railroad system of transportation.’! However, the court found that

“an intcrurban . . ., which, in its ordinary course of business, 1s so connected by a rail plan as to

permit cars of freight in Jarge quantities and not 1n sporadic instances, to pass from steam

26 286 U.S. 299 (1932).

27 1d at 305.

*1d at 311

2% 25 F.Supp. 825 (N D. TX 1938).
1d at 827.

3l Id
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transportation systems, to and upon its own rails, for carriage and transportation, must be
considered to be outside of the [Railway Labor Act’s exemption] proviso ™

In a more recent case before the D.C. Circunt, two labor unions appealed the ICC's
finding that an intcrurban clectric railroad was not subjccet to the Railway Labor Act after 1t
abandoned 1ts obligation to allow freight service over its hne.* In affirming the ICC’s finding,
the court stated that the rail’s “conncction with the general steam railroad system of
transportation ended with the abandonment of 1ts legal right and obligation to allow passage of
interstate freight over ts ine . *** Thercforc, when the freight service terminated, so did the
rail carrier status, even though train operation held out to the general public continued.

The Board erred in finding that DesertXpress was a rail carrier because DesertXpress has
failed to show that its proposed track 1s part of the interstate rail network or that 1t, or a
designated third party, will perform common carrier freight operations over the trackage that
would fulfill the requirements of 49 U.S.C. §11101. Indeed, the public record confirms just the
oppositc. The FRA Notice of Scoping for the Environment Impact Statcment for the
DescrtXpress service. attached as Exhibit 2 to Cummings V.S., the rail lines are “dedicated” and

restricted to *“‘passcnger only” operations:

The project would involve construction of a fully gradc-scparated,
dedicated double track passenger-only railroad along an

2 1d. at 831

33 See Ry Labor Executives’ Assoc. v, Interstate Commerce Comm 'n., 859 F.2d 996
(1988).

* 1d. at 998.
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approximately 200-mile comdor from Victorville, California to
Las Vegas, Nevada **

The Board relies on one case to support 1ts DescrtXpress Decision. American Orient
Express Raihway Company v. STB, 484 F.3d 554 (D.C. Cir. 2007) aff"g American Orient Express
Ratlway Company, LLC - Petition for Declaratory Order, STB Finance Docket No. 34502
(scrved December 29, 2005) (“AOE Deccision” and “STB AOE Decision™). Id at 4. Contrary to
the parenthetical description of the casc 1n the DesertXpress Decision, American Orient Express
(*AOE™) did not transport passengers “‘over its own tracks ™ /d.

AOE contracted with Amirak to move AOE’s elegant passenger cars “‘on the interstate
rail network™ and AOE did not *own or opcrate any of the cquipment, road, or facilities listed 1n
[49 U.S.C §10102(6)].™ See STB AOE Deciston, ship op. at 2, 4. The lincs of railroad over
which Amtrak and AOE provided their services were the lines of the interstate rail network
where other rail carriers provided common carricr freight services. The AOE Decision dealt
with facts clearly distinguishable from the facts by DescrtXpress — no freight service will be
provided on the tracks DesertXpress proposes to construct between Victorville and Las Vegas,
and there will be no interchange with freight rail carriers to fulfill the common carrier obligation
to rai] freight shippers located adjacent to the right of way.

Conncction to the general interstate network has been a matter of sigmificance to the
Board in other contexts. In the abandonment context, the Board has concluded that once a line 1s
scvered from the interstate network, the Board loscs jurisdiction. See RLT1) Ratlway Corp v

Surface Transportation Board, 166 F.3d 808, 813 (6™ Cir. 1999) (where a Ime opcrated as an

3371 Fed. Reg at 40177 (July 14, 2006) (emphasis added). Again, this fact is confirmed
by the recent Draft DesertXpress EIS at p ES-1.
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intrastate scenic tourist railroad, but was years earlier severed from the network, could not be
abandoned as an out of scrvice line and transferred under the National Trails System Act).

In addition, the FRA’s recent Notices of Intent to prepare an EIS for the California High-
Speed Train (“HST”) Project’s from Merced-to-Bakersficld and San Jose-to-Merced scgments
further contradict the Board’s finding that DesertXpress is a rail carrier. The notices indicate that
the HST is not a rail carner, and is obligated to comply with California environmental law and
procedures *° In particular, the notices imply that, at lcast the San Jose-to-Merced scgment of the
HST will operatc over a rail line or within the same right of way used by freight railroads *” By
contrast, DesertXpress, which the Board has determined to be a rail carner subject to its
junsdiction, will operate over a line that is not used by freight railroads and 1s not part of the
interstate rail nctwork. The FRA’s treatment of the HST as a non-camner, even though it will
operate over a linc or within a freight right of way that is used by freight railroads, and 1s part of
the interstate rail network, further demonstrates the anomaly created by the Board’s finding that

DesertXpress is a rail carricr.

3¢ See FRA Noticc of Intent to Prepare an Environmental Impact Statement for the
California High-Speed Train Project From San Josc to Merced, CA, 74 Fed. Reg 11170 (March
16, 2009), FRA Environmental Impact Statement for the California High-Speed Train Project
From Merced to Bakersfield, CA, 74 Fed. Reg. 11172 (March 16, 2009).

37 The Merced-to-Bakersfield Notice indicates that the “approved HST system would be
about 800-miles long, with electric propulsion and steel-whecl-on-steel-rail lincs capable of
operating speeds of 220 miles per hour (mph) on a dedicated system of fully grade-controlled
steel tracks . . .." 74 Fed. Reg. at 11172, The San Jose-to-Mcrced Notice also indicates that the
HST system would be *“about 800-milcs long, with electric propulsion and stecl-wheel-on-steel-
rail trains capable of maximum operating speeds of 220 miles per hour,” but would opcratc “‘on a
mostly dedicated system of fully grade-separated, access-controlled stecl tracks .. ™ 74 Fed.
Reg at 11170 emphasis added. Use of the term *mostly™ in the San Jose-to-Merced notice
indicates that on a portion of the route, thc HST will be operating on a freight nght of way, or on
a right of way owned by a public authority that permuts freight rail operation and is thercfore part
of the interstate rail network. Even 1n that case, the HST will not be a rail camer according to
the Notice.
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2. The Board's DesertXpress Decision for the First Time Extended STB
Jurisdiction Over Trackage that Will Not and Can Not Serve Shippers.

The Board, and the ICC before it, has adhered to a process pursuant to which State DOTs
or local commuter passenger authonties that acquire portions of the interstate rail network from
freight rail carmners can avoid being designated as rail carricrs subject to jurisdiction of the Board
by granting cxclusive freight casements or similar conveyances to the former owner or a third
party freight rail carrier. The process was first adopted in the State of Maine, Department of
Transportation — Acquisition and Operation Exemption — Maine Central Railroad Co., 8 1 C.C.
2d 835; 1991 ICC LEXIS 105 (1991) (“State of Maine” case). It is commenced by filing an
application pursuant to §10901 or notice of exemption pursuant to 49 C.F.R. §1150.31 to acquire
the rail line simultaneously with a Pctition to Dismuss the application or notice of exemption on
the ground that no common carrier rights or obligations arc conveyed to the public authority.
Public agencics providing “mass transportation” under 49 U.S.C. §5302(a) are not subjcct to the
STB’s jurisdiction, even though they operate over portions of the interstate rail network, hold
themselves out to the public and provide “transportation” scrvices 49 U S C. §10501(c)(2)
Nevertheless, they can become rail carriers if their ownership and control impacts freight service
and the fulfillment of the common carrier obligation The only issue for the STB 1n these cases
1s whether or not the agency interferes with or impairs the rail freight carricr’s ability to fulfill its

common carricr freight obligation /d.

38 See, e.g. STB F D. No. 35008, Utah Trans:t Auth.-Acquisition Exemption-Union
Pacific R.R. Co, slip op. at 4 (served July 23, 2007); STB, F.D. No. 34293, Metro-Norih
Commuter R.Co.-Acquisition and Operation Exemption-Line of Norfolk Southern Ry. Co and
Pennsylvama Lines, LLL, shp op (served May 13, 2003) and STB F D No. 33046, Sacramento-
Placerville Trans. Corridor J P A — Acquisition Exemption-Certain Assets of S. Pac. Trans Co
slip op., 1996 WL 616841 (5.T.B.} at 2 (served October 28, 1996).
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Yet, the Board never even asks the question about freight scrvice on the line that
DesertXpress proposcs to construct. The Board makes no determrnation or findings relating to
whether DescrtXpress would impair service to shippers over the linc which would be constructed
~— presumably for the reason that 1t knew that no freight serviec would be provided. Provision of
freight service and the common carricr obligation to shippers 1s a distinguishing characteristic of
a hine of railroad under 49 U.S.C. §10901, and the common carrier obligation to shippers apphes
to cvery inch of the interstate rail network, and no case to Petitioners® knowledge has found it to
be otherwise — until the DesertXpress Dcecision.

ICCTA distinguishes between various categorics of track — rail lines under §10901 are all
subject to the common carricr obligation to serve shippers and other categories of track are not
subject to those requircments. Entities that only swiich rail cars with locomotives on track
within an industrial plant facility are not rail carniers See Willard v Iairfield S. Co., Inc, 472
F 3d 817, 821-23 (11™ Cir. 2006); Sullivan v. Scoular Grain Co, 930 F.2d 798, 800-01 (10™ Cir.
1991); and Kieronski v Wyandotte Terminal Railroad, 806 F.2d 107, 108-10 (6th Cir. 1986)
“[S]trect, suburban, or interurban clectric railways not operated as part of the gencral system of
rail transportation are not rail carriers. 49 U S C. §10102 (5). The guideways on which CNIMP
will operate will have trains traveling up to 300 m.p.h., and freight service at intermediate
locations along the corridor would not be conducive to trains operating at such speeds with short
hcadways measured in minutes. Even the 125 m.p.h. specds projected by DesertXpress arc not

conducive to freight service.”® Petitioners maintain that these guideways and tracks are not part
g

% See Association of American Railroads Position Paper on Passenger Rail, January 2009
at: http//www.aar.org, which states that “high-speed passenger trains should only operate on
tracks designated for their sole use, not on tracks uscd by freight railroads.” PRIIA defines high
— speed rail as service that is “rcasonably expected to reach speeds of at least 110 miles per
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of the interstate ra1l network because they are not capable of and not intended for the provision
of common carricr service to freight shippers, and that the DescrtXpress proceeding be reopened
to confirm that.

B. Like Amtrak and the California-Nevada Interstate Maglev Project,
DesertXpress is a “Railroad” as Defined by 49 U.S.C. §20102 and Subject to
the Safety Jurisdiction of FRA

Congress has not left unregulated passenger rail entities or, more properly “ralroad
carriers,” that do not fall within the junsdiction of the STB. They are subject to the safety
regulation of FRA by virtue of 49 U.S.C. §20102, which provides the following definitions of
“railroad” and “‘railroad carriers” for purposcs of the safety rulcs:

In this part—
(1) “railroad™--
(A) mcans any form of nonhighway ground transportation
that runs on rails or electromagnetic guideways, mncluding—
(i) commuter or other short-haul railroad passenger
service in a metropolitan or suburban arca and
commuter rallroad service that was opcrated by the
Consolidated Rail Corporation on January 1, 1979, and
(n) high spced ground transportation systems that
connect metropolitan areas, without regard to whether
those systems use new tcchnologies not associated with
traditional railroads, but
(B) docs not include rapid transit operations in an urban area
that arc not connected to the general railroad system of
transportation.
(2) “railroad carrier” means a person providing railroad
transportation

hour.™ 49 U.S.C §26106 (b)(4). In testimony presented on Apnl 1, 2009 before the
Subcommuttee on Transportation of the House Committee on Appropnations, Matt Rose,
President and CEO of BNSF Railway stated “[a]t sustained speeds in excess of 90 mph,
passcnger train operations will nced to be segregated from freight operation on separate track.™
The Future of High Speed Rail, Intercity Passenger Rail and Amirak. Hearing Before Subcomm.
on Trans of the H Comm. On Appropriations, ik Cong. (2009) (statement of Mr Matthew K.
Rose, Chairman, President and Chief Executive Officer, BNSF Railway Co.), at p. 4, attached
hercto at Tab Il1.



These definitions are sigmificant because they show that Congress specifically
contemplated that there are railroad carriers that are not part of the general system of rail
transportation or the interstate rail network that it wanted to be within the regime of Federal rail
safety regulation. Electromagnetic guideways, hike those used in AMG’'s maglev technology, are
clearly not to be part of the interstate rail network. Simularly, high speed technologies “not
associated with traditional railroads,” like DesertXpress, arc also “railroad carriers™ under this
section.

This statutory language was amended 1n 1994, just a ycar beforc cnactment of ICCTA I
the Housc and Scnate lcgislative commuiitees with jurisdiction over thesc statutes intended to
extend the new STB’s jurisdiction over economic regulatory matters to “railroad carriers” under
20102, they would not have limited the scope of the Board’s junsdiction 1n Scction 10501(a) to
transportation that is provided over the interstate rail network.”® These new high speed
technologies for moving passengers between metropolitan arcas were receiving active research
and development funding from Congress, and it was known generally that at these high speed
scrvices could not be operated over the same lines as the traditional freight rail network.

The substantive economic regulation performed by the STB addresses service, rate and
other issues ansing from freight transportation, but not passenger transportation. When Congress
wanted the STB or its predecessor agency to address passenger rail 1ssues, 1t created specific
authonization for that purpose. For instancc. in the Rail Passenger Service Act, Congress
designated the ICC to resolve disputes between freight carriers and Amtrak over the terms of

Amtrak’s access of rail facilitics in 49 U S.C §24308(a)(2). Morc recently, under PRIIA,

% They also would not have filed a Conference Report, H.R. Rep. No. 104-422, with the
language about the “curtailment™ of the STB's jurisdiction over passenger rail, discussed supra
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Congress created a consultative role for the STB in the development by FRA and Amtrak of
metrics for measuring performance and service quality under Section 207 of this law, and in
Section 213 of PRIIA, Congress amended 49 U.S.C. §24308 to create new subscction (f) which
grants the STB power to initiatc investigations or to cntertain complaints by Amtrak or freight
railroads to determine whether Amtrak service delays or failures to achicve mimimum scrvice
standards are caused by a freight railroad’s failure to grant appropriate priority to Amtrak trains.
However, the procedures for imtiating or discontinuing Amtrak scrvice do not requirc the
involvement of the ICC or STB under Chapter 109 of the IC Act or ICCTA. Rather, those
matters arc initiated by Amtrak without a regulatory procecding. See 49 U.S.C. §§24701 and
24706.

Recogmzing that the Board’s role with rail passenger matters was limited to 1ssues
arising from Amtrak’s usc of and impacts on the service of frcight railroads (or vice versa),
Congress in the Amtrak Reform and Accountability Act of 1997 (§401(1)) changed Amtrak’s
dcsignation as a ra1l carmer under 49 U.S.C. §10102(5) to a railroad carrier under 49 U.S.C.
§20102(2). The exphicit imitation of the Board’s jurisdiction over mass transportation provided
by commuter rail opcrators in §10501(c){2) does not lead to the inference that other forms of
passenger opcrations are somchow intended to be subject to the STB’s jurisdiction. Congress
simply has not provided the Board with the tools to do so. The rate reasonablencss rcgulation in
Chapter 107 of Titlc 49 and the abandonment and discontinuance of service 1n Chapter 109 arc
equally not designed for these purposes. The Board’s narrow jurisdiction over commuter rail

operations extends only to the extent that these commuter rail services impact the common
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carrier obligation to freight shippers Congress did not provide the Board in ICCTA or any
subscquent legislation to regulate mtercity passenger rail service not provided by Amtrak !

The Board’s DesertXpress Decision did not grapple with any of the facts which define
whether rail transportation is or 15 not subject to 1ts jurisdiction. Rather, it focuscd solely on the
preemptive effect of rail transportation that “presumpltively” was within its jurisdiction. The
Board erred in extending its jurisdiction in this unreasoned and unprecedented way.

C. The Board’s DesertXpress Decision Presumes That Congress Intended to

Convey a Procedural Advantage to Conventional Rail Passenger
Technologics to the Detriment of Carriers Designated Under the Maglev
Deployment Program

The DescrtXpress Decision creates an anomaly that Congress could not have intended.
Congress in 1998 created the Maglev Deployment Program, supra, to promote and cncourage the
commencement of rail passenger service which employs this advanced passenger transportation
technology. This enactment followed by three ycars the enactment of ICCTA, in which
Congress stripped from the 1C Act the Board’s cxplicit authority to regulate rail passenger
matters. Yet, Congress did not exempt the deployment of maglev train service from State or
local regulation. In effect, the Board's DesertXpress Decision presumes that Congress intended
to provide a procedural advantage to conventional, steel on steel technologics. There 1s no
support for that presumption.

Since 2001, FRA has fundcd $7 5 million 1n environmental and planning funds for the

deployment of the maglev technology operatng 1n the I-15 Corndor betwcen Las Vegas and

4 Section 214 of PRIIA does create a highly limited pilot program whereby FRA may
permt rail carricrs in up to two corridors to petition FRA to provide service 1n lieu of Amtrak.
The Board 1s given in 49 U.S.C. §24711(d) a role *1n collaboration” with FRA to address
termination of these services or failurcs by the replacement carriers to their contractual
obligations
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Anaheim under the public private partnership cstablished between CNSSTC and AMG. See
Kevorkian V.S. at 20. Local matching funds of morc than $2.1 million also has been expended
on thosc studics. /d. With the recent enactment of the TC Act of 2008, Congress has added $45
mullion in Federal tunding for this project. These funds will be used to complete the
environmental impact statements and cngincening plans so that contracts can be let to commence
construction of the first segment of this maglev system,

CNSSTC and AMG have devoted years of work and resources negotiating agreements
with local communitics and the Nevada and California DOTS to sccure the necessary
commitments and support for this project. A number of those commumtics suppeort this jomnt
petition DesertXpress has sought through its petition for declaratory judgment to stretch the
scope of the STB’s jurisdiction in an unprecedented way as a mcans to short circuit the local
approval processes. The Board should reopen this procceding, and reverse its prior ruling.

CONCLUSION

Congress did not authorize or intend for this Board to convey to DesertXpress a
procedural advantage over the California-Nevada Interstate Maglev Project CNIMP that has
been designated by Congress to serve the rail passenger cornidor between Las Vegas and
Southern California.  The tracks that DescrtXpress proposes to construct and operate will not be
a part of the interstate rail network or the general system of rail transportation, and the
DescrtXpress will not provide common carrier services for ra1l shippers or be 1n a position to
affect those services provided by rail carners under ICCTA.

The record of this proceeding should be rcopened, CNSSTC and AMG should be

permitted to intervene 1n this proceeding and the Board’s Declaratory Order served June 27,
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2007 should be revised to declare that construction of a passenger only railroad not part of the

interstate rail network 1s not subjcct to its jurisdiction.

Filed Apni _?_’ 2009

Respectfully Submutted;

Robert P. vom Eigen

Sarah Sunday Key

FOLEY & LARDNER LLP
3000 K Street, N W
Washington, D.C. 20007
202-672-5300

Counscl for

CALIFORNIA-NEVADA SUPER SPEED
TRAIN COMMISSION AND
AMERICAN MAGLINE GROUP
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APPENDIX A

| Definitions — Section 10102:

IC Act

ICCTA

“(20) *rail carrier’ means a person providing
railroad transportation for compensation.™

*(5) ‘rail carricr’ mcans a person providing
common carrier railroad transportation for
compensation, but does not include street,
suburban, or intcrurban clectric rallways not
operated as part of the gencral system of rail
transportation;”

Genceral Jurisdiction — Scction 10501

“(a) Subject to this chapter and other law, the
Interstate Commerce Commission has
junsdiction over transportation —

*(1) by ratl carmer...

(2) to the cxtent such jurisdiction is not linmted
by subscction (b) of this section or the extend
the transportation 1s in the United States and 1s

between a place in -

“(A} a State and a place in another State;.. ..

“(a)(1) Subject to this chapter, the Board has
jurisdiction over transportation by rail carmer
that 18 —

(A) only by railroad,....
*(2) Junsdiction undcr paragraph (1) applies

only to transportation in the United States
betwecen a place 1n -

(A) a State and a placc in the samc or another
State as part of the intcrstate rail network, ..."”

*(b) The Commission does not have
Jurisdiction under subsection (a) of this section
over-

*(1) the transportation of passengers or
property...cntirely in a State ...and not
transported between a place in the United
Statcs and a place in a forcign country ...."

“(c) This subtitle does not affect the power of a
State, in exercising its police power, to require

ICCTA contains no equivalent provision
reserving jurisdiction over rail carrers for the
States, but does limit the STB’s junisdiction
over “mass transportation” that 1s provided “by
rail”, to one exception:

*(c)(3)(B) Thec Board has jurisdiction under
section 11102 and 11103 of this title over
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rcasonable intrastate transportation by carmicrs
providing transportation subject to the
jurisdiction of the Commission under the
subchapter unless (1) [the State’s request for
certification that its standards and procedures
were 1n consistent with the Staggers Act had
been denied] or (2) the State requirement 1s
inconsistent with an order of the Commussion

issued under this subtitle or is prohibited under

this subtille

transportation provided by a local
governmental authority only if the Board finds
 that such governmental authonty meets all of
the standards and requirements for being a rail
carrier providing transportation subject to the
Junsdiction of the Interstate Commerce
Commussion that were 1n cffect immediately
before the ICC Termination Act of 1995 ™

*(d) The jurisdiction of the Commission and of
State authonties (to the extent such authoritics
arc authorized to administer the standards and
procedures of this title pursuant to this section
and scction 11501(b) of this uitle over
transportation by rail carriers .. is cxclusive.

The equivalent subsection 1n ICCTA reads:
*(b) The junsdiction of the Board over —

(1) transportation by rail carriers, and the
remedies provided in this part with respect to
rates, classifications, rules (including car
scrvice, interchange, and other operating rules),
practices, routcs, services and facilities of such
carriers; and

(2) the construction acquisition, operations
abandonment or discontinuance of spur,
industrial, tcam, switching, or side tracks, or
facilitics, cven 1f the tracks are located, or
intended to be located, cntirely in one States,

is exclusive. Except as otherwisc provided in
this part, the remedices provided under this part
with respect to regulation of rail transportation
are exclusive and preempt the remedies
provided under Federal or State law ™

Section 10722

Established general guidelines for the carriers,
including rail carriers, to establish certain
incentive passenger rates.

No equivalent provision is included in
ICCTA

Section 10908

Discontinuance or change in interstate
passenger rail scrvice was addressed 1n
accordance this scction.

No equivalent provision is included in
ICCTA.

Section 10909

Discontinuance or change 1n Intra-state

No equivalent provision is included in
ICCTA.
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passenger rail service, when Sate authority
fails to act finally within 120 day the carier
request, was addressed in accordance with this
section.
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Tab T

Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34914

DESERTXPRESS ENTERPRISES, LLC—PETITION FOR DECLARATORY ORDER

VERIFIED STATEMENT OF KENNETH KEVORKIAN, VICE-CHAIR OF
CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION
IN SUPPORT OF JOINT PETITION BY CALIFORNIA-NEVADA SUPER SPEED
TRAIN COMMISSION AND AMERICAN MAGLINE GROUP
TO REOPEN

1. My name 1s Kenncth Kevorkian, and [ am the Vice-Chair of the California-Nevada Super
Speed Train Commission (*CNSSTC”). My busincss address 1s 5067 Los Fchiz Blvd , Los
Angelces, CA 90027. 1 am also a former Commussioner and Chairman of the California
Transportation Commission (“CTC™) to which I was appointed by former Califorma Governor
George Deukmejian, and reappointed by former California Governor Pete Wilson. The CTC has
jurisdiction and funding authority responsibility for all transportation projects (highways, roads,
bridges and transit) within the state of California.

2. The CNSSTC 15 a bi-state Commussion, and a non-profit public benefit corporation,
cstablished by the States of Nevada and California in 1998. The CNSSTC was formed to
promote development of, and issuc a franchise to build, a high-speed train system connccting Las
Vcgas, Nevada with Anaheim, California along the 1-15 Commdor. The CNSSTC is a public
agency chartered within the state of Nevada, with powers granted by the State to 1ssue a
franchise to a private sector partncr to design, build, opcrate and maintain a super speed train

system. The CNSSTC’s powers include eminent domain and the power to issue bonds or other
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credit instruments necessary to finance construction of the high-specd train system. The
CNSSTC is comprised of 16 Commissioners, 8 cach representing Nevada and Califorma.’

3 In 1991, the CNSSTC sclected the Transrapid™ (“TRI™) Maglev technology as the high-
speed ground transportation system for the 1-15 Corridor.

4. In 1996, the CNSSTC formally 1ssucd an cxclusive franchise to the American Magline
Group (*AMG™). which scrves as the Commission’s private sector pariner, to design, build,
operatc and maintain the Califormia-Nevada Interstate Maglev Project (“CNIMP™). Since that
time, the CNSSTC, along with AMG, has been engaged in the preparation of preliminary
engincering, financial, and cnvironmental studics for the CNIMP, which will provide high-speed
passenger service over a 269 mile route between Las Vegas, Nevada and Anaheim, California
via Primm, Nevada and Barstow, Victorville and Ontario, California.

5. The CNSSTC and AMG have an exclusive arrangement covering the finance,
construction, operation and maintenance phascs for the CNIMP. In particular, the CNSSTC,
which 18 a Nevada state agency, serves as the public partner for the CNIMP and facilitates
coordination with affected localities as well as public outreach. AMG, which scrves as the

private partner the CNIMP, operales as prime contractor and manager for the project, and also

! CALIFORNIA COMMISSIONERS: Sarah L. Catz; Lawrence Dale (former Mayor,
City of Barstow); Ken Kevorkian (Vice Chairman); Gary C. Ovitt (San Bernardino County
Supervisor — 4™ District), Angie Papadakis; Curt Pringle (Mayor, City of Anaheim); Joe Stein;
Alan D. Wapner (Commussioncr, City of Ontario).

NEVADA COMMISSIONERS: Bruce Aguilera (Commission Chairman); James Bilbray
(former U.S. Congressman, Nevada), Larry Brown (Clark County Transportation
Commussioner); Marykaye Cashman; Susan Martinovich (Director, Ncvada Department of
Transportation); Chip Maxtield (former Clark County Transportation Commuissioncr), Danny
Thompson (AFL-CIO Dircctor); Dina Titus (U.S. Congresswoman, 2™ District, Nevada).
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serves as the technology transferec, in addition to helping the CNSSTC with facilitating
coordination with affected localities as well as coordinating public outrcach.

6. In 1998, as part of the Transportation Equity Act for the 21* Century (“TEA21"),? the
Maglev Deployment Program was enacted by the U.S Congress in order to plan, build and
dcmonstrate a high speed Maglev system in the appropriate location somewhere in the United
States Pursuant to this program, in January 2000, the FRA 1nstituted a competition for the
selection of one Maglev product for final design, engineering and construction funding.® The
CNSSTC and AMG entered the competition with the “First Forly Miles” of the CNIMP, the
scgment between the Las Vegas and the town of Primm, Nevada, on the California Border. The
Commission received federal matching funds to prepare a project description and pre-
construction design and engineering plans for this segment, as well as an environmental
asscssment (published by the FRA in 2000). Congress continued to appropriatc additional
funding for the project to prepare preliminary plans for the remainder of the project, and to begin
environmental analysis and documentation for the project

7. In June 2002, the CNSSTC prepared and submitied to FRA a Projcct Description
describing the 169-mile Las Vegas-Barstow component as a stand-alone project.

8. In June 2003, the CNSSTC prepared and submittcd to FRA a Project Description

describing the 32.1 milc Ontario-Anaheim segment.

* See section 1218 of the Transportation Equity Act for the 21¥ Century (“TEA21"),
coditied at 23 U.S.C, § 322

3 See Fmal Rule: Magnetic Levitation Transportation Technology Deployment Program,
65 Fed. Reg. 2342 (Jan. 14, 2000), attached hereto as Exhibit 1.
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9. Also in 2003, Congress enacted the Department of Transportation and Related Agencies
Appropniations Act® to provide appropnations for FRA as well as other agencies. This measure
included funds specifically allocated to conduct additional design, engineering, and
environmental studies concerning the CNIMP pursuant to the FRA's Next Generation High
Speed Rail Technology Demonstration Program.

10. In May 2003, FRA issucd a Notice of Inient to mndicate 1ts plan to preparc a
programmatic environmental impact statcment (“PEIS™) for the CNIMP 1n cooperation with the
Nevada Dcpartment of Transportation (“NDOT").* FRA entered into a Memorandum of
Understanding® with the CNSSTC, NDOT and the California Department of Transportation
(**Caltrans™) to govern the conduct of the PEIS.

11.  In 2005, Congress approved the ncw transportation bill entitled Safc, Accountable,
Flexible, Efficicnt Transportation Equity Act - A Legacy for Users (“SAFETEA-LU™), which
dirccted the Secretary of Transportation to provide additional “‘fedcral assistance™ to enablc
dcployment of the Las Vegas to Primm segment of the CNIMP  Specifically, the legislation
allocated the first $45 million of the $90 million authorized by the Maglev Deployment Program
to the first phasc of the CNIMP to initiate deployment of the Las Vegas to Pnmm project
segment. However, due to mnadvertent drafling flaws, this funding was not guarantced as

“‘contract authority.” In addition, the full comdor between Las Vegas and Anaheim was not

4 See Pub. L. 108-7.
5 See 69 Fed. Reg 29161 (May 20, 2004), attached hereto as Exhibit 2.

§ See *Memorandum of Understanding Among the Federal Railroad Administration,
Califormia Department of Transportation, Nevada Department of Transportation and The
California-Nevada Super Speed Train Commission For The Preparation of a Program
Environmental Impact Statement and Program Environmental Impact Report for The Proposed
California-Nevada Interstatc Maglev Project™ attached hereto as Exhibit 3.
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named. Duc to the drafting flaws, SAFETEA-LU required revision before the $45 million
authonzation could actually be approved and allocated by FRA.

12.  The DesertXpress project came to our attention in 2006 with the announcement of a plan
to institute passcnger-only rail service over trackage to be constructed between Las Vegas and
Victorville, California, along a portion of the right-of-way along the I-15 Freeway that has been
designated for use by the CNIMP. FRA published a Notice of Intent to Prepare an
Environmental Impact Study (“EIS") for the DescrtXpress project on July 14, 2006,” and
CNSSTC and AMG participated 1n the public scoping meetings.

13 It was clear from this Notice that FRA was processing the environmental review process
in a manner substantially diffcrent trom that which had been required by the FRA for the CNIMP
during the preceding years of study. For instance, the roles of the Caltrans and NDOT were
mimmized, and there was no mention of comphance with the California Environmental Quality
Act or local permitting requirements. Also, FRA decided that there would be no comparative
analysis between the DesertXpress and thc CNIMP. Moreover, the Notice made clear that there
would be no rail freight service provided on the proposed tracks to be used by DescrtXpress
“The project would involve construction of a fully grade-scparated, dedicated double track
passenger-only ratlroad . ™* The description of the track scgments 1n the Notice mentions no
connection or interchange with the interstate nctwork of freight rail carners. The description of
certain segments speak of the route “following the cxisting BNSF Raillway Company (BNSF)

railroad corridor...” and “utiliz[ing] an existing, but abandoned, former Atchison, Topeka &

771 Fed. Reg. 40176 (July 14, 2006), attached hereto as Exhibit 4.
% Id. at 40177 {emphasis added).
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Santa Fe railroad cormdor. . The Notice docs not include any discussion of connection or
interchange.

14. CNSSTC and AMG were unaware of DesertXpress’s Declaratory Order proceeding
before the Surface Transportation Board (“STB") pnor to the Board's issuance of the
DesertXpress decision the summer of 2007. Neither CNSSTC nor AMG had Washingten, D.C
counsel to monitor notices before the STB. Further, 1t 1s my understanding that neither NDOT
nor Caltrans received actual notice of the DesertXpress declaratory judgment proceeding beyond
the August 21, 2006 official notice published in the Federal Register. As a result, neither
Caltrans nor NDOT participated in the procceding and the Board did not receive input from the
affected statc agencies concerning the facts pertinent to the junsdictional issue before the Board.
Morcover, during the ime of the DesertXpress proceeding, CNSSTC and AMG were working to
secure the enactment of legislation to address the drafting flaw in the SAFETEA-LU mcasure
which was crucial to the continucd viability of the CNIMP.

15. CNSSTC and AMG did not lcarn of the Board's dccision 1n the DesertXpress proceeding
until July 3, 2007 when Ms. Catherine Glidden, an cnvironmental specialist in the STB's Section
of Environmental Analysis, scnt an ¢-mail transmitting the DesertXpress Decision to several
state and federal officials, including James Mallery at NDOT. Mr. Mallery forwarded the e-mail
with the notice to Ms Richann Johnson, who serves as Exccutive Assistant to CNSSTC. Ms.
Johnson then forwarded the e-mail and notice to Mr Bruce Agutlera, Chairman of the CNSSTC,
as well as to Mr. M. Neil Cummings, President of AMG.

16.  After learming of the Board's decision in the DescrtXpress proceeding, CNSSTC and

AMG considered, but ultimately decided against, filing a motion to intervene in the

SHd.
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DesertXpress proceeding. At that time, CNSSTC and AMG were working to secure the
necessary techmecal corrections to SAFETEA-LU that would result in funding for the CNIMP.
Prior to obtaining the corrections to SAFETEA-LU, CNSSTC and AMG did not have a stake in
the outcome of the DescrtXpress proceeding because the viability of the CMIMP was unclear.
As a result, even though CNSSTC and AMG lcarned about the Board’s decision in the
DesertXpress proceeding 1n July 2007, without the funding necessary to ensure the viability of
the CNIMP, CNSSTC and AMG did not believe they were 1n a position to intervene.

17.  In 2008, CNSSTC and AMG werc ultimately successful in their cfforts and the drafting
flaw was addressed by Congress through passage of the SAFETEA-LU Technical Corrections
Act of 2008 (“TC Act™), which was signed into law by President Bush on Junc 6, 2008. Scction
102(a) of the TC Act authorizes funding of $45 million for each fiscal year 2008 and 2009 for
the CNIMP.

18 In January 2009, 1, along with CNSSTC Chairman Bruce Aguilera, Susan Martinovich,
Director of NDOT, her deputy Kent Cooper, as well as the AMG Board of Dircctors, met with
staff from FRA to present the 2 Year Plan and request that FRA publish a “Record of Decision”
regarding the plan. Mr. Mark Yachmetz. the FRA Associatc Admimstrator in charge of railroad
development, indicated that FRA did not have any concerns with the plan, provided 1t had been
approved by NDOT, which had already occurred. We are currently awaiting FRA’s final
comments on the plan

19.  Complction of the nccessary cnvironmental, final design/cnginecring and financial
planning work has now been made possible by Congress in allocating federal funds to the
CNIMP through cnactment of the TC Act. The CNSSTC has been working on a plan for funding

construction of the “First Forty Miles™ of the CNIMP. This plan will be reevaluated in light of
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the new funding available under the Passenger Rail Investment and Improvement Act of 2008'°
(“PRIIA™) as well as the American Recovery and Reinvestment Act of 2009'! (“Recovery Act™).
We believe that the prospects for procecding with construction are greatly enhanced by the
enactment of the Recovery Act.

20. CNSSTC and AMG, along with the Federal government, have alrcady invested a
substantial amount of time and resources towards the CNIMP, In particular, since 2001, FRA
has funded almost $7.5 million in cnvironmental and planning funds for the deployment of the
maglev technology operating 1n the I-15 Corridor between Las Vegas and Anaheim under the
public private partnership established pursuant 1o Nevada and California laws between CNSSTC
and AMG. In addition, local matching funds of more than $2.1 million have also been expended
on thosc studies. Most recently, through the recent enactment of the TC Act of 2008, Congress
has added $45 million 1n Federal funding for this project, for which matching funds of $11.25
million will be raised.

21.  Itis imperative that the Board grant thc motion by CNSSTC and AMG to reopen and
intervene in the DescrtXpress proceeding so that the Board’s Junc 27, 2007 Declaratory Order
can be reasscssed taking into consideration all of the pertinent facts of the case and relevant
statutory provisions. Congress has specifically designated the CNIMP to scrve the rail passenger
corridor between Las Vegas and Southern Califorma. In light of this Congressional
pronouncement, the Board should reconsider these facts and recxaminc the applicable law
relating to its jurisdiction of passenger only rail service not opcrated as part of the interstate rail

network, and reverse 1ts Junc 27, 2007 Declaratory Order.

9 pub. L. 110-432.

"' pyb. L. 111-5.
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VERIFICATION
State of Califorma,
County of Los Angeles,
SS:
Kenncth Kevorkian, being duly sworn, deposes and says that he has read the foregoing

statement, knows the facts asscricd there arc true and that the same are true as stated.

Signed-

Subscribed and sworn to before me this __ day Apnl 2009.

Notary Public of

My Commission expircs
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Before the
SURFACE TRANSPORTATION BOARD

‘inance Docket No. 34914

DESERTXPRESS ENTERPRISES, LLC—PETITION FOR DECLARATORY ORDER

VERIFIED STATEMENT OF KENNETH KEVORKIAN, VICE-CHAIR OF
CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION
IN SUPPORT OF JOINT PETITION BY CALIFORNIA-NEVADA SUPER SPEED
TRAIN COMMISSION AND AMERICAN MAGLINE GROUP
TO REOPEN

1. My name 1s Kenneth Kevorkian, and [ am the Vice-Charr of the California-Nevada Super
Speed Train Commuission (“CNSSTC™). My business address is 5067 Los Feliz Blvd , Los
Angeles, CA 90027 1am also a former Commussioner and Chairman of the Califormia
Transportation Commission (“CTC™) to which I was appointed by former California Governor
Gceorge Deukmejian, and reappointed by former California Governor Pete Wilson. The CTC has
Junsdiction and funding authority responsibility for all transportation projects (highways, roads,
bridges and transit) within the state of Califormia

2. The CNSSTC is a bi-statc Commission, and a non-profit public benefit corporation,
established by the States of Nevada and Califorma in 1998. The CNSSTC was formed to
promote devclopment of, and issuc a franchise to build, a high-speed train system connecting Las
Vegas, Nevada with Anaheim, California along the 1-15 Corridor The CNSSTC is a public
agency chartered within the state of Nevada, with powers granted by the State to 1ssue a
franchise to a private sector partner to design, build, operate and maintain a super speed train

system. The CNSSTC’s powers include emiment domain and the power to 1ssue bonds or other
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credit instruments necessary to finance construction of the high-speed train system The
CNSSTC is compnsed of 16 Commussioners, 8 each representing Nevada and Califorma '

3. In 1991, the CNSSTC sclected the Transrapid™ (“TRI") Maglev technology as the high-
spced ground transportation system for the I-15 Corridor.

4, In 1996, the CNSSTC formally 1ssued an exclusive franchise to the Amencan Magline
Group (*AMG”), which serves as the Commission’s private sector partner, to design, build,
operate and maintain the California-Nevada Interstate Maglev Project (“*CNIMP™). Since that
time, the CNSSTC, along with AMG, has been engaged in the preparation of preliminary
engineening, financial, and environmental studies for the CNIMP, which will provide high-speed
passenger service over a 269 mile route between Las Vegas, Nevada and Anaheim, Califorma
via Primm, Necvada and Barstow, Victorville and Ontano, California.

5. The CNSSTC and AMG have an cxclusive arrangement covernng the finance,
construction, opcration and maintcnance phases for the CNIMP. In particular, the CNSSTC,
which 1s a Nevada state agency, scrves as the public partner for the CNIMP and facilitates
coordination with affected localities as well as public outreach. AMG, which serves as the

private partner the CNIMP, operates as prime contractor and manager for the project, and also

| CALIFORNIA COMMISSIONERS: Sarah L. Catz, Lawrence Dale (former Mayor,
City of Barstow); Ken Kevorkian (Vice Chairman); Gary C. Ovitt (San Bernardino County
Supervisor — 4™ District); Angic Papadakis; Curt Pringle (Mayor, City of Anaherm); Joc Stein;
Alan D. Wapner (Commissioner, City of Ontano).

NEVADA COMMISSIONERS: Bruce Aguilera (Commission Chairman), James Bilbray
(former U.S. Congrcssman, Nevada), Larry Brown (Clark County Transportation
Commussioncr); Marykaye Cashman; Susan Martinovich (Dircctor, Nevada Department of
Transportation); Chip Maxfield (former Clark County Transportation Commissioner); Danny
Thompson (AFL-CIO Director); Dina Titus (U.S. Congresswoman, 2™ District, Nevada).
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serves as the technology transferee, in addition to helping the CNSSTC with facilitating
coordination with affccted localities as well as coordinating public outrcach.

6. In 1998, as part of the Transportation Equity Act for the 21¥ Century (“TEA21"),” the
Maglev Deployment Program was enactled by the U.S. Congress in order to plan, build and
demonstrate a high spccd Maglcv system 1n the appropriate location somewhere 1n the United
Statcs. Pursuant to this program, 1n January 2000, the FRA instituted a compctition for the
selection of onc Maglev product for final design, engineering and construction funding.’ The
CNSSTC and AMG entered the competition with the “First Forty Miles™ of the CNIMP, the
scgment between the Las Vegas and the town of Primm, Nevada, on the California Border. The
Commission recerved federal matching funds to prepare a project description and pre-
construction design and engineering plans for this scgment, as well as an environmental
assessment (published by the FRA in 2000). Congress continued to appropriate additional
funding for the project 10 preparc preliminary plans for the remainder of the project, and to begin
environmental analysis and documentation for the project.

7. In June 2002, the CNSSTC prepared and submutted to FRA a Project Description
describing the 169-mile Las Vegas-Barstow component as a stand-alone project.

8. In June 2003, the CNSSTC prepared and submitted to FRA a Project Description

describing the 32.1 mle Ontario-Anaheim scgment

2 See section 1218 of the Transportation Equity Act for the 21* Century (“TEA21"),
codificd at 23 U.S.C. § 322.

3 See Final Rule Magnetic Levitation Transportation Technology Deployment Program,
65 Fed. Reg. 2342 (Jan. 14, 2000), attached hereto as Exhibit 1.
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9. Also in 2003, Congress enacted the Department of Transportation and Related Agencics
Appropriations Act to provide appropniations for FRA as well as other agencies. This measure
included funds specifically allocated to conduct additional design, engincering, and
environmental studies concerning the CNIMP pursuant to the FRA’s Next Generation High
Speed Rail Technology Demonstration Program

10. [n May 2003, FRA issued a Notice of Intent to indicate its plan to prepare a
programmatic environmental impact statcment (“*PEIS") for the CNIMP 1n cooperation with the
Nevada Department of Transportation (“NDOT").® FRA entcred 1nto a Memorandum of
Understanding® with the CNSSTC, NDOT and the California Department of Transportation
(**Caltrans™) to govern the conduct of the PEIS.

11.  In 2005, Congress approved the new transportation bill entitled Safe, Accountable,
Flexible, Efficient Transportation Equity Act — A Legacy for Users (“SAFETEA-LU”), which
dirccted the Secretary of Transportation to provide additional “federal assistance™ to enable
deployment of the Las Vegas to Primm segment of the CNIMP. Specifically, the legislation
allocated the first $45 million of the $90 million authonzcd by the Maglev Deployment Program
to the first phase of the CNIMP to initiate deployment of the Las Vegas to Primm projcct
scgment However, due to inadvertent drafting flaws, this funding was not guarantced as

“contract authonty ™ In addition, the full corndor between Las Vegas and Anaheim was not

4 See Pub. L. 108-7.
3 See 69 Fed. Reg. 29161 (May 20, 2004), attached hereto as Exhibit 2.

¢ See *“Memorandum of Understanding Among the Federal Railroad Adminustration,
California Department of Transportation, Nevada Department of Transportation and The
California-Nevada Super Speed Train Commission For The Preparation of a Program
Environmental Impact Statement and Program Environmental Impact Report for The Proposed
California-Nevada Interstate Maglcv Project” attached hereto as Exhibit 3,
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named. Duc to the drafting flaws, SAFETEA-LU required revision before the $45 million
authorization could actually be approved and allocatcd by FRA.

12.  The DesertXpress project came to our attention in 2006 with the announcement of a plan
to institutc passenger-only rail service over trackage to be constructed between Las Vegas and
Victorville, Califorma, along a portion of the right-of-way along the I-15 Frecway that has been
designated for use by the CNIMP. FRA published a Notice of Intent to Prepare an
Environmental Impact Study (“EIS™) for the DesertXpress project on July 14, 2006, and
CNSSTC and AMG participatcd in the public scoping meetings.

13 It was clear from this Notice that FRA was processing the environmental review process
in a manncr substantially different from that which had been required by the FRA for the CNIMP
during the preceding years of study. For instance, the roles of the Caltrans and NDOT were
minimized, and there was no mention of compliance with the California Environmental Quality
Act or local permitting requirements. Also, FRA decided that there would be no comparative
analysis between the DesertXpress and the CNIMP. Moreover, the Notice made clear that therc
would be no rail freight service provided on the proposed tracks to be used by DesertXpress.
“The project would involve construction of a fully grade-separated, dedicated double track
passenger-only railroad. " The description of the track segments n thc Notice mentions no
connection or interchange with the interstate network of freight rail carriers. The description of
certain segments speak of the routc “following the existing BNSF Raillway Company (BNSF)

railroad comndor..."” and “utiliz[ing] an existing, but abandoned, former Atchison, Topeka &

771 Fed. Reg. 40176 (July 14, 2006), attached hercto as Exhibit 4.
8 Id at 40177 (cmphasis added).
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Santa Fe railroad corridor....”” The Notice does not include any discussion of conncction or
interchange.

14. CNSSTC and AMG were unaware of DesertXpress’s Declaratory Order proceeding
before the Surface Transportation Board (“STB™) prior to the Board’s 1ssuance of the
DescrtXpress decision the summer of 2007. Neither CNSSTC nor AMG had Washington, D.C.
counsel to monitor notices before the STB. Further, 1t 1s my understanding that neither NDOT
nor Caltrans received actual notice of thc DesertXpress declaratory judgment proceeding beyond
the August 21, 2006 official notice published in the Federal Register. As a result, neither
Caltrans nor NDOT participated in the proceeding and the Board did not reccive input from the
affected state agencies concerning the facts pertinent to the jurisdictional 1ssue before the Board.
Moreover, during the time of the DesertXpress proceeding, CNSSTC and AMG were working to
secure the enactment of legislation to address the drafling flaw 1in the SAFETEA-LU measure
which was crucial to the continued viability of the CNIMP.

15. CNSSTC and AMG did not leamn of the Board's dccision 1n the DesertXpress proceeding
until July 3, 2007 when Ms. Catherine Glidden, an environmental specialist in the STB’s Section
of Environmental Analysis, sent an e-mail transmitting the DesertXpress Decision to scveral
state and federal officials, including James Mallery at NDOT Mr Mallery forwarded the e-mail
with the notice to Ms. Richann Johnson, who scrves as Executive Assistant to CNSSTC. Ms.
Johnson then forwarded the e-mail and notice to Mr. Bruce Aguilera, Chairman of the CNSSTC,
as well as to Mr. M. Ne1l Cummings, President of AMG.

16.  After learming of the Board’s decision in the DesertXpress proceeding, CNSSTC and

AMG considered, but ultimately decided against, filing a motion to intervene 1n the

°Id.
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DesertXpress proceeding. At that time, CNSSTC and AMG were working to sccure the
neccessary technical corrections to SAFETEA-LU that would result in funding for the CNIMP.
Prior to obtaining the corrections to SAFETEA-LU, CNSSTC and AMG did not have a stake in
the outcome of the DescrtXpress procceding becausc the viability of the CMIMP was unclear.
As a result, even though CNSSTC and AMG learned about the Board's decision in the
DesertXpress proceeding in July 2007, without the funding nccessary to cnsure the viability of
the CNIMP, CNSSTC and AMG did not belicve they were in a position to intervene.

17.  In 2008, CNSSTC and AMG were ultimately successful 1n their efforts and the drafting
flaw was addressed by Congress through passage of the SAFETEA-LU Technical Corrections
Act of 2008 (*TC Act™), which was signed into law by President Bush on June 6, 2008 Section
102(a) of the TC Act authorizes funding of $45 million for each fiscal year 2008 and 2009 for
the CNIMP

18. In January 2009, 1, along with CNSSTC Chairman Bruce Aguilcra, Susan Martinovich,
Director of NDOT, her deputy Kent Cooper, as well as the AMG Board of Directors, met with
staff from FRA to present the 2 Year Plan and request that FRA publish a *Record of Decision™
rcgarding the plan. Mr. Mark Yachmetz, the FRA Associate Admimstrator in charge of railroad
development, indicated that FRA did not have any concerns with the plan, provided 1t had been
approved by NDOT, which had already occurred. We arc currently awaiting FRA’s final
comments on the plan

19.  Completion of the necessary environmental, final design/engincenng and financial
planning work has now been made possible by Congress 1n allocating federal funds to the
CNIMP through cnactment of the TC Act. The CNSSTC has been working on a plan for funding

construction of the “First Forty Miles” of the CNIMP. This plan will be recvaluated 1n light of
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the new funding available under the Passenger Rail Investment and Improvement Act of 2008"
(“PRIIA™) as well as the American Recovery and Reinvestment Act of 2009'! (“Recovery Act™).
We believe that the prospects for procceding with construction are greatly enhanced by the
enactment of the Recovery Act.

20. CNSSTC and AMQG, along with the Federal government, have alrcady invested a
substantial amount of time and resources towards the CNIMP. In particular, since 2001, FRA
has funded almost $7.5 million in environmental and planning funds for the deployment of the
maglev technology operating 1n the 1-15 Corndor between Las Vegas and Anaheim under the
public private partnership cstablished pursuant to Nevada and California laws between CNSSTC
and AMG. In addition, local matching funds of more than $2.1 milhon have also been expended
on thosc studics. Most recently, through the recent enactment of the TC Act of 2008, Congress
has added $45 million in Federal funding for this project, for which matching funds of $11.25
million will be raised

21. It is imperative that thc Board grant the motion by CNSSTC and AMG to reopen and
intervene 1n the DesertXpress proceeding so that the Board’s June 27, 2007 Declaratory Order
can be reassessed taking into consideration all of the pertinent facts of the case and relevant
statutory provisions. Congress has specifically designated the CNIMP to serve the rail passenger
corridor between Las Vegas and Southern Califorma In light of this Congressional
pronounccment, the Board should reconsider thesc facts and reexamine the applicable law
relating to its junsdiction of passenger only rail service not operated as part of the interstate rail

network, and reverse 1its June 27, 2007 Declaratory Order.

pub L 110-432
"pub L. 111-5.
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State of Califomia,

County of Los Angeles,

8S:

Kemeth Kevorkian, being duly swomn, deposes and says that he has read the foregoing

statement, lnows the facts asserted there are true and that the same are truc as stated,

Subscribed and sworn to before me this ﬁy April 2009.

Notary Public of_{-S#n] 1S CA
yf i e.,m"“:":"'m““'t
v, W e Lo Anu- com

My Commisfion ¢pires O -
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TABLE 1 —WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility Address Waste descnption

(5) Reopener
{a) H BWX Technologies discovers that a condilion al the facility or an assumption

related lo the disposal of the excluded waste that was modeled or predicted in the
petiion does not occur s modeled or predicted, then BWX Technologles must re-
port any information relevant lo that condition, in wriling, lo the Regional Adminis-
trator or his delegale within 10 days of discovering that condiion

(b} Upon recaiving informabon descnbed n paragraph (a) of this section, regardliess
of iis source, the Regional Administrator or his delegate will determine whether
the reporied condltion requires further action Further action may Include repealing
the exclusion, modifying the exclusion, or other appropriate response necessary {o
protect human health and the environment

(6) Notficabon Requirements BWX Technologiws must provide a one-ime writlen
notfication 1o any State Regulalory Agency lo which or through which the delisted
waste descnbed above will be transported for disposal at least 60 days pnor lo
the commencement of such activihes Failure to provide such a notfication will be
deemed to ba a violalion of this exclusion and may result in a revocation of the

decision

[FR Duc 00-959 Filed 1-13-00, 8 45 am]
BILLING CODE 8560-50-—

DEPARTMENT OF TRANSPORTATION
Federal Raliroad Administration

49 CFR Part 268

[FRA Docket No FRA-83-4545, Notice No.
3]

RIN 2130-AB29

Magnetic Levitation Transportation
Technology Deployment Program

AGENCY: Federal Railroad
Admimstration (FRA), Dopartment of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: FRA published an Interim
final rule with request for comments on
Oclober 13, 1988 (63 FR 54600),
implemonting tho Magnetic Lovitation
Technology Deploymenl Program An
amendment to the interim final rule was
published on Tebruary 12, 1999 (64 FR
7133) oxtending the doadline for the
submission of application packages
from December 31, 1898, to February 15,
1999, and making other adjustments to
various dates which flow from that
cxtension of time

As amended, the interim final rule
eslablishes dates for lhe Timing of Major
Ma.lestones and requires FRA to seloct
onu project for final design, engineering,
and construction funding at the
completion of Phase [l This
rulemaking revises the dates established
for the Timing of Major Milostones 1o
reflect unanlicipated delays in the
completion of Phaso I of the program,
changes the description of Phase 1T to
climnale the requirement for cach grant
recipient to 1mihate achivitics mmed at

preparing a sile-specific drafi
Environmental Impact Statement (EIS),
expands Phase I Lo allow down-
selecting o more than one project for
additional sludy. and shifts FRA’s
selection of one project for final design,
ungincering, and construction funding
to Phase IV 1 also specifies (hat certain
expenses incurrod prior to the execution
of a cooperative agreomsnt to assist in
the financing of pre-conslruction
activilies, but afler enactmeni of the

‘I'ransportation Equily Act for the 21s1

Century (TEA 21} (Junc 9, 1998), are
eligible for rermbursement of the
Federal share of the cosl

EFFECTIVE DATE: Thus final rule is
cffeclive January 14, 2000

FOR FURTHER INFORMATION CONTACT:
Arnold Kuplerman, FRA, 1120 Vermont
Ave., NW, Washington, DC 20590
(telephone 202—493-6365; E-mail
address:

(Arnold Kupferman®fra dot gov), or
Gureth Rosenau, Allorney, Olfice of
Chiel Counsel, FRA. 1120 Vermont
Ave., NW, Mailstop 10, Washington, DC
20590 (lelephone 202—493-6054, C-mal
address: Gareth.Rosenau@{ra dol.gov)

SUPPLEMENTARY INFORMATION:
1. Background

A The Transporiation Equity Acl for the
21st Century (TEA 21)

TEA 21 (Pub L No 105-178) adds a
new section 322 Lo title 23 of the United
States Code Seclion 322 provides a lotal
ol 555 milhon for Fiscal Years 1999
through 2001 for transporlalion systems
employing magnetic levilation
(“Maplev"') Section 322 requires FRA to
establish project selechion critena, to
soheit apphcations for funding, to select
orie or more projects Lo roceive financial
assistance for preconstruction planning
actimities, and, afier completion of such

aclivities, 1o selecl ona of the projacts to
reccive financial assistance for final
daosign, engineoring, and construction
acuvilies Soction 322 authorizes—bul
does not appropriale—addilional
Foderal funds of $950 million for final
design and construction of the most
promising projecl Section 322 provides
that the portion of the project not
covered by the funds provided under
section 322 may be covered by any non-
Federal funding sources—including
private (debt and/ar equaty), State, local,
regional, and other public or public/
privale enhlies—as well as by Federally-
provided Surface Transportation
Program, and Congeslion Mihigation and
Air Quality Improvement Program
funds, and from other forms of financial
assistunce under TEA 21, such as loans
and loan guarantoos

B. The Interun Final Rule

On Oclober 13, 1998, FRA published
1n Lhe Federal Rogister an mlerim final
rule thal estublished, on an miern
hasis, the regulations governing
financiul assistance under the Maglev
Deployment Program, including the
projecl seleclion criteria. The document
solicited public comnents and
apphications for Maglev preconstruction
planning grants As noled above, the
rule was amended once to exlend the
deadline for submission of application
packages from mleresied States or their
designated authoriies The interim final
rule provides. a definilion of lerms used
in the Interim Final Rule, a description
and schedule for the various phases of
the Maglev Drploymoent Program,
identification of available funding
aources for the Program, requircments
for the Federal und State shares and
rastrictions on the uses of Federal
mauglev funds: identification of eligible
participants, project chgibility
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standards; a descriplion of the formal,
content and liming of applications for
preconsiruclion planning assistance and
the critena to be used by FRA in
evalualing the applications, and a
description of the critena 1o be used in
selecting one project for final design,
engingering and construction

1. Discussion of Comments and
Conclusions

FRA raceived only two tunely-liled
public commonts on the interim final
rule Sel forth below 1s a summary of the
commenis recoived and FRA’s
rosponses to tho concerns expressed in
thosc letters to tho docket

Comment. One commenter expressed
concern 1hat the process sot forth in the
intorim final rule appesars to call for
project apphcants to commil to
procoading with a maglov project in
advanco of the environmenlal analysis
required under National Environmental
Policy Acl (NEPA) The commentar
alleges lhat undor NEPA any project
must involve a study of allernalives,
including technology alternatives which
may have different environmental
offccts

Response Under the authorizing
legslation (Scction 1218 of TEA 21), the
authorized lunding can only be used 10
pay the cosls of preconstruchion
planning activities, design, engineering
and construction of “transportation
systems employing magnelic levilation
that would be capablo of safe use by the
public at a spoed 1n excoss of 240 miles
per hour.” It 1s clear thet the
Congressional 1ntent 1s to consider only
muglev technology for the use of these
funds

Comment The second commenter
expressed concern that under the
schedule suggested 1n the interim {inul
rule, not enough lime was allowed for
promulgation of appropriate safety
slundards and testing for safety before
[ull construchion authorization 1s given.

Response: Under the changes in the
schedule effecled by thig rulemaking,
the selection of one project for final
dosign, enginearing and construction is
delayed until March 2001, at the
carliest. In no event will construction be
authonzed until FRA 1s fully satisfied
that the system will meet appropnato
safoty standards.

IIL. Summary of Revisions to the
Interim Final Rule and Rationale for
Such Changes

Changes 1n Dales

Section 268 3 (b) of the interim [inal
rule, as amended, established Apnl 30,
1999 as the date for the complelion of
Phase [—Competition for Planning

Granis However, the selection of seven
of the applicants for participation in the
program was not announced by the
Secretary of Transportation unlil May
24, 1999. Addutional time has beon
required to nogohate suilable
cooperalive agreements with cach of the
sclected participanis As a consequence,
it is necessary to rovise many of the
dalos specifiod in the interim final rule
to reflect a roalistic schedule.

Ehgibiity of Pre-agreement Aclivities

In order lo continue on-going work on
several projects that had been imuiated
prior to tho execution of cooperative
agreoments under the Maglev
Deployment Program and in response 1o
sevoral requests, FRA has decided lo
muke oligible for funding certain
expenses incurred subsequentl to June 9,
1998 ( the dalo of enactment of TEA 21),
provided that thoy coninbuted to
development of tho Project Description
descnbed 1in Phase 11, This rulemaking
udds thia provision to § 268 5 of the
rule

Exclusion of Requirement for Funding
Jor Sute-specific EIS in Phase II of the
Project

The mtenm final rule required that,
“After completion of the EA
|[Environmental Assessment|], each
financial ussistance recipient will
initiale activities aimed at preparing a
site-specific dralt environmental impact
statomont " It was intended that these
activilios would be included in the
scopo of work lo be lunded by the
preconstruction planning graimd Because
of the constrainis on the available
funding, there may not be sufficient
funds 1o pay Lhe Fedoral share of the
Losts of aclivilies aimed at the
preparation of site-specific dralt EIS's
for each of the seven projects selecled
for pre-construction planning, ns
apecified 1n § 268 3 (c). Therelore, this
rulemaking eliminales that requirement
from the description of Phase II—Project
Description Davelopment

Down-selection of One or More Projecls
1n Phase I of the Program

The interim final rule, us amended,
requires FRA to evaluale the
mformation provided by the seven
selocled participants during Phase II of
the Program and select a single project
for final design, ongineering, and
construction funding as Phase TII of the
Program FRA anuicipates that after
year of study more (han one of the
projects boing planned may meet all of
the eligibility requirements of the law.
and, without additional information
from additional environmenlal studies,
financial analysis. and detailed design,

1t will not be possible o muke a well-
informed choice of the best project. This
rulemaking changes the description of
Phase IIl—Project Selection Process 1o
permit the FRA lo delay the sclection of
a single project for final design,
enginoering, and construction funding,
and to down-select more than one
chigible project for further study
Additional environmental studies,
financial analysis, and detailed design
would be funded for each of the down-
selected projects.

Selection of One Project

This rulemaking also changes Phasc
IV—Projecl Development and
Completion of Sile-Specific EIS to
roquire FRA to sclect one project, 1f
more than one project is down-selected
by FRA in Phase 11]

These proposed changes have bean
discussed with the seven participaling
agencies thal would be affecied by the
proposed change, and there is
dgreemenl that such changes are
desirable

Regulatory Analyses and Notices

This rulemaking modifies the inlerim
final rule by

(1) Eliminating the requirement 1n
§268.3 (c) for each grant recipient to
inibiate activitics mmed at the
preparation of a site-specific EIS alter
completion of an Environmental
Assessmenl (EA),

{2) Modifying § 268.3 (d) Lo allow the
FRA to down-selert one or more
projects and lo finance the preparation
ol environmental and other addiional
studies for the down-selected projects
beforo selecting one project {or linal
design, engincenng, and conslruclion
funding;

(3) Changing § 268 3 () to require
FRA to select one project [or final
design, engineening, and construction
funding, if more than one projecl 1s
down-selected by FRA in Phase III,

(4) Amending Lhe dates specified 1n
§ 268 3 to reflect a realistic schedule,

(5) Adding paragraph (c) to § 268 3 1o
make some cosis incurred afier June 9,
1998 eligible for retmbursement; und

(6) Amending § 268 21 lo conform to
the above changes

There are no other changes to Lhe
intenm final rule.

Regulatory Analyses and Notices

E.O. 12866 and DOT Ragulatory Policies
and Procodures

The agency has evaluated this Final
Rule in accordance with existing
regulatory policies and proceduras and
has concluded that 11 1s a nonsignificant
regulatory action under E O 12866, and
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a nonsignificant rule under section
5(a)(4) of the DOT Regulatory Policies
und Procedures (44 FR 11034, February
26, 1979) The Final Rule is not a
sigmficant regulatory action under E.O.
12866 because 1t will not have an
annual offoct on tho cconomy of 5100
million or more or adversely allect 1n a
malerial way Lhe economy, a sector of
the economy, productivity, competition,
jobs, the environment, publhc health or
safety, or Slate, local, or tribal
governmenis or commumitics; will not
creale a serious inconsisiency with an
aclion rlunned or underway by another
Fedrral agency, wall not matenally alter
the budgetary impact of entitlemonts,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; and will not raise novel Jogo) or
policy 1ssucs arising oul of legal
mandates, the President’s priorities, or
the principles of the Executive Order
The Final Rule implements the
preconstruction planmng portion of a
Congress:onally mandated program to
provide financial assistance to state and
local governmenits in developing and
implementing a transportation project
invelving magnetic levitation, At this
time, the sum of $55 million dollars 1s
available to implement the program and
an authorization for future
appropriations totaling $950 million 18
in place However, as noled earlier, the
availabihly of these additional funds 13
conlingent on an approprialion by the
Congross

Regulatory Flexibility Act

‘The Regulatory Flexibility Act of 1980
(5 U S C 601 ot seq ) requires a review
of rules 10 ussess their impacl on small
enhtics FRA certifies that this rule will
nol have a sigmlicant impacl on a
substantial number of small entities
Eligible upplicants lor the Maglev
Deploymenl Program are himited by the
onabling statute (23 U S C 322(d)) to
States or authonties designated by one
or more Slales. The program
implemented by Lhe final rule has tho
polent:al to benefit some small entilies
who may be able to participale as
consultanls Lo Slates or designated
authoritios 1n the preconstruction
planning activities, final design,
engimeering and construction activilies
for Maglev deploymonl.

Paperwork Reduclion Act

The Puperwork Reduction Act (44
U S.C. 3501 et seq ) addresses Lhe
collection of information by tha Fedoral
government from individuals, small
businessos and Stato and local
government und secks to minimize the
burdens such information collection
requirements might imposo A

collection of information includos
requiring answers lo identical queslhions
pused Lo, or identical reporling or
rocord-keeping requirements imposed
on, len or marg persons, other than
agencies, instrumerntalities or emplovees
of the United States This final rule
conluins infornation and reporling
requirentents thal would apply to States,
groups of States or designaled
authorities that file applicetions for
Fedoral funding for preconstruction
planning activitios, and to grant
recipienis who would conduct final
design, engineering and construclion
activities 1n support of Maglev
deployment As anticipated in the
interim finul rule, the slatulory limil on
Lhe types of entihies thal may apply for
funding [States, groups of Slales, and
State designated authoritios), the
rigorous requirements for developing a
viable project, and tho substantia
finencial and resourco commitment that
wore reltiluired of applicants, the FRA
recervod fewer than 10 completed
applications for preconstruction
planning funds from qualhficd
apphcants

Environmental Impact

FRA has evalualed these rogulations
in accordanco with its procedures for
ensuring full consideralion of the
potenhal environmental 1mpacts of FRA
aclians, as required by the National
Environmental Pohey Act (42 U.S C,
4321 of seq ) and related directives FRA
has concluded that the ssuance of this
final rule, which eslablishes n process
for recexving apphations [or planning
activitios associated with the Maglev
Deployment Program, doos not have a
poicntial impact on the environment
and does not constitutc a major Federal
action requiring un environmental
assoessmen| or environmental impact
statement The final rule includes
requirements for the preparalion of
cnvironmenial assessments of proposcd
Maglov prajects by successful apphcants
during the proconstruction planning
stage and addiional environmental
reviews will be undertaken under the
auspices of the FRA bofore one Maglev
project 1s selected for final design and
construction flunding

Federahsm Implications

This final rule has been analyzed in
accordance with the principles and
criteria contamed n Executivo Order
12612, and FRA hus delermined that it
doos not have sufficient federalism
imphcations to warrant the preparalion
of a Federalism Assessment The Maglev
Deployment Program provides stules
with the opportunity to explore the
devolopment of a now transportation

technology 1n a working partnership
wilh the Federal Government.

List of Subjects in 49 CFR Part 268

Granl programs-lransportation, High
speed ground transporlalion, Maglav,
Magnolic levitation

IV. Provisions of The Final Rule

In consideration of the foregeing. FRA
revises parl 268 litle 49 of the Code of
Federal Regulations to read as sel forth
below:

PART 268—MAGNETIC LEVITATION
TRANSPORTATION TECHNOLOGY
DEPLOYMENT PROGRAM

Subpart A—Overview

2681 Definitions

2681 Difforent phases of the Mogilev
Deployment Program

2685 Federal funding sources for the
Maglev Deploymant Program

268 7 Tederal/Stale sharo and rostrichions
on tho usus of Federal Maglev Funds

Subpart B—~Procedures For Financial

Asslstance

268 9 Eligible participants

268 11  Project clyginlity standards

268 13 Deadline lor submission of
applications for preconstruction
planning essistance

26815 Form and contents of applications
for preconstruction planning assistance

268 17  Project seledtion cnteria

268 19 Evaluntion of applications for
preconstruction planning assistan: ¢

268 21 Down-selection of one or more
Maglev projects for further study and
sulection of one project for final design,
enginecoring, and construction funding

Authunty. 46 USC 322,23USC 322,49
CFR 1 48

Subpart A-~Overview

§2681 Definltions.

As used n this part—

CMAQ means Congostion Mitigation
and Arr Quahty Improvement Program
(23U SC 149)

Environmental assessment ("EA")
means the environmental assessment in
support of the project description and
conlaining the information lhisied in
§268 11(b)(6)(1).

Environmental impact stalement
{""EIS") means the environmental
impact statement which 1s required
pursuanl to §§ 268 3

Eligible project costs means the costs
of preconsiruciion planning achivilies
and the capital cost of the lixed
guidoway infrastructure of a Maglev
project, including land, piers,
guideways, propulsion equipment and
other compononts attached to
guideways, power distribution facilities
{including substations), control and
communications facililies, access roads,
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and storage. repair, and maintenance
fucililies, bul eligible project costs do
nol include the cost of stations,
vehicles, and equipment,

Federul Maglev funds means such
funds as arc provided under the
authonty of 23 U S C 322 to pay for
Ehgible Project Cosls

Full project costs means the total
caprial costs of a Maglev project,
including Eligible Project Costs and tho
costs of stations, vehicles, and
equipment

Phase means one of the five different
phases ol the Maglev Deplayment
Program, thesc phases are described 1n
§268 3

Maglev means iransporiation systems
employing magnetic levitation that
would be capable of sale use by the
public al a speed n excess of 240 miles
per hour

Maglev Deployment Program means
the program authonzed by 23U SC
322

Partnership potential means the usage
of the term in the commercial feasibibty
study of high-speed ground
trunsportation (Fiigh Speed Ground
Transporiation for America) mandated
under section 1036 of the Intermadal
Surface Transportation Efliciency Act of
1891 (105 Stat 1978). Under Lhat usage
any corridor exhibiting Partnership
Polential must at loast meet the
following lwo conditions

(1) Privato anierprise must be able to
run on the corndor—once buill and
purd for—as a completely self-suslaiming
entity, and

(2) The lotal benefits of a Maglev
cornidor must equal or exceed uls total
Losls,

STP means the Surface Transportation
Program (23 U.S C 133)

TEA 21 means the Transportalion
Equity Act for the 21sL Century (Public
Law No. 105-178, 112 Stat 107)

§268.3 Different phases of tho Maglev
Deployment Program.

(a) The Maglev Deplovment Programn
includes five phases, as described m
paragraphs (b) through (f) of this
scchion The current projecied bming for
implementing these phases 15 indicated
to assist applicants in planning their
projects All dates beyond the first date
(the deadline for the submission of
preconstruclion planning applicalions)
are for planning purposes only and are
subjact to changs—including possible
acceleration of deadlines—based on tho
progress of the Maglev Deployment
Program, grantees will be notified
accordingly

(b) Phase —Competition for Planrung
Grants (Early October 1998—Seplember
15, 19949),

(1) Description. In Phase 1, Stales will
apply for funds for preconstruction
planming activities. As required by
§ 268 13, apphcations must be filed with
FRA by February 15, 1999, FRA will
select one or more projects 1o recelve
preconstruction planning financial
assistance awarded under 1l part to
perform Phase 1T of the Maglev
Deploymentl Program.

(2) Timing of Major Milestones

(i) Fobruary 15, 1999—Planning grant
applications due.

(n) May 24, 1959—FRA announces
grantees for planning grants.

{111) August 31, 1999—FRA awards
planning grants {or the conduct of
activilies hsted in Phase I

(c) Phase II—Project Description
Davelopmont (July 1, 1999—]June 30,
2000}

(1) Description In Phase II, each grant
recipient will prepare and submit 1o
FRA a project description, supporting
preconstruction planning reports, and
an EA, Supporting roporls may include
demand and revenue analyses, projecl
spocnﬁcalmn, cost eshimales,
schoduling, financial studies, a system
safely plan (including supporling
analysis), and other information 1n
qu ort of the project doscription. FRA
wall use this information 1n reaching a
decision on which projecis to down-
solact for completion of sile-specific
environmental studies, investment
grade revonue forecasts, and other
studies and analyses necessary prior to
initialion of construction FRA will
imtiale documentation of environmental
factors considered 1n the project
sclection process.

(2) Timung of Major Milestones

(i) February 29, 2000—Dcadline for
submussion of appropnule EA's needed
by FRA for the down-selection of one or
more projecls under Phase I11.

(ii) June 30, 2000—Decadline for
submission of project descriptions and
any rolated supporting reporis needed
by FRA for down-sclection of one or
more projecls

(d) Phase 1li—Project Selection
Process (July 1, 2000—Scptrmber 30,
2000).

(1) Descnption FRA will evaluale the
information provided by the grant
recipients under Phase Il and will
down-select one or more projecis for
completion of add:tional environmenial
studies, imvesiment grade revenue
forecasts, and other studies and analyses
necessary pnor o nitiation of
construction

(2) Timing of Major Milestones
September 30, 2000—FRA down-selects
one or more project(s).

le) Phase IV—Project Devolopment
and Complelion of Site-specific EIS
Oclober 1, 2000—November 30, 2001).

(1) Description The financial
assislance recipient(s) down-selected 1n
Phase 11l wall complete additional
onvironmental studies, investment
grade revenuo forecasls, and other
studies and analyses necessary prior 1o
initiation of construction, and address
issues raised by FRA's review of system
salety plans (including supporting
analysig], They will also imihate final
design and engineering work for the
down-selected projeci(s) If more than
one project 15 down-selected in Phase
III, FRA will select one of them for final
design, engincering, and construction
funding Detailed agreements for the
consiruction and operation of the
sclocted project will be negotiated

(2) Timung of Major Milesiones

(1) March 31, 2001—I1f more than one
projoct 1s down-selected 1n Phase 111,
FRA wull sclect one project

(11) Decembor 31, 2001—FRA will
1ssue a Final Record of Decision on the
siie-specific EIS for the one selociod
project, confirming the project design

(6 Phase V—Complelion of Detailed
Engincening and Conslruction January 1,
2002 and beyond) In Phasa V, the
sponsoring Stato or State-designalod
authonity will oversee the efforts of tho
public/private partnership formed lo
progress the selected project, to
complele the detailed ongincering
designs, and finance, construct, equip,
and oporate the project in revenue
service, Construction will bo contingent
upon the appropnation of Federal
funds In no event will construction be
authorized unul FRA is fully satisfied
that the sysicm will meet appropriate
safoty standards

§268.5 Federal funding sources for the
Maglev Deployment Program.

(a) Federa! Maglev Funds Seclion 322
of Tiile 23 pmv:gcs for the following
funds for the Maglev Deploymnent
Program-

(1) Contruct authority Fifty-five
million has been mado available for the
Maglev Deployment Program as coniracl
authority [rom the Highway Trust Fund
for Fiscul Years 1999 through 2001, this
would be used to fund the compelilion
in all its phases and could also be used
for nal design, engineering, and
construction acivities of the selected
projcct. Of the $55 million, the Congress
has made avalable up to $15 million for
Fiscal Year 1999, up lo §15 million for
Fiscal Year 2000, and $25 mullion for
Fiscal Year 2001

(2) Authorizaiion for appropriations
Nine hundred fifty milhon, also from
the Highway Trust Fund, has been
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authorized to be appropriated for the
Maglev Deployment Program for Fiscal
Years 2000 through 2003. Of the $950
mullion, $200 millton 13 authorized 1o be
appropriated [or each of Fiscal Years
2000 and 2001, 5250 million for Fiscal
Year 2002, and $300 million for Fiscal
Yuar 2003. Any decision to proceed
with possible Federal funding of the
construction of a Maglev system will be
contingent upon the receipt of
appropriations, and upon completion of
appropriate environmental
docurnentation,

(b) Other Federal funds Section 322
of Tutle 23 provides that the portion of
the Maglev project not covered by
Fodoral Maglov Funds may be covered
by any non-Federal funding sources—
including private (debt and/or equity),
State, local, repional, and other public
or public/private enuties—us well as by
Federally-provided STP and CMAQ
funds, and by other forms of financial
assislance made available under tile 23
and TEA 21, such as loans and loan
guarnntees

(c) Costs Incurred in Advance of
Cooperative Agreemen! Cerlam cosls
incurred 1n advance of the execution of
a coopurative agreemont hetweon FRA
and the grantee for pre-conslruclion
planning but after enactment of TEA 21
(June 9, 1988) will he eligible for
reimbursement, bul such costs are
allowable only to the extent that they
arn otherwise allowable under the torms
of a fully executed cooperative
agreement.

§268 7 Foderal/State share and
restrictions on the uses of Federal Maglev
Funds.

(a) Federal share The Federal share of
Full Projecis Cosls shull be not more
than 34, with the remaining ¥ paid by
the grant recipient using non-Federal
funds Funds made available under STP
and CMAQ are considered non-Federal
funds for purposes of the matching
requiroment

(b) Restrictions on tho usoes of Federal
Maglev Funds

(1) Faderal Maglev Funds may be
applied only lo Eligible Projoct Cosls;

2) Federal Maglev Funds provided
under a preconstruciion planning grant
may be used only for Phase II activitics,
and for completion of sile-specific draft
E1S’s. sec §268 3,

(3) Federal Maglev Funds may be
uscd to pay for only A of
preconstruction planning costs, grant
recipients are required to pay the
romaining ¥ of the costs with non-
Fedoral funds; and

(4) The " provailing wages”
requirement of the Davis Bucon Act (30
U 5.C 276a—2768—5) applos to any

construclion conlratls under the Maglov
Deployment Program

Subpart B—Procedures For Financlal
Assistance

§268 9 Eliglble particlpants

Any Slate, or any authority designated
by one or more State(s) to carry out the
preconstruction planning achivities
under the Maglev Deployment Program
1s chgible 1o participate in the Maglev
Deployment Program

§268.11 Project oligibllity standards

(a) Project eligibility standards for
preconsiruction planning financing (1)
As required by 23 U 8.C. 322(d){(4). 1n
order to ba eligible 1o receive financial
assislance, a Maglov project shall

(1) Involve a segment or segments of
a high-spocd ground transportation
corridor that exhibil Parlnership
Potential,

{11) Require an amount of Foderal
[unds for project financing that wall not
oxceed the sum of Federal Maglev
Funds, and the amounts made available
by States under STP and CMAQG,

(111) Result in an operating
transportation facilily thal provides a
rovonue producing service,

(1v) Bo undertaken through a public
and pnvate partnership, with at least %4
of Full Project Costs paid using non-
Federal funds;

(v) Satisly applicable statewide and
meotropolitan planning requiremants;

(vi) Bo approved by FRA based on en
application submilled by a State or
uuthorily designated by one or more
Statos,

(vi1) To Lhe exlent 1hat non-United
Slates Maglev technology 15 used wilhin
the United States, be camied out as a4
technology trunsfer project, and

{viu1) Be carried out using matenals at
least 70 percent of which ure
manufactured 1n the United Stales.

{(2) FRA recognizes that applicants for
preconstruchion planning granis will not
have detailed information with respect
to somo of the requirements of
puragraph (a)(1} of this section, and that
the purpose of a preconstruction
planning grant 18 to develop much of
{his information with respect 1o a
parlicular Maglev project As required
by § 268 15, an applicant will need to
provido whatever informatton 1t has
wilh respoct to each of the requirements
of paragraph (a)(1) of this section,
together with a cerlification that the
applicanl fully inlends to comply with
the requirements of this paragraph (a)
shoulg its project be selected by FRA for
final design, onginvering and
construction financing

(h} Project ehgibility standards for
Jinal design, engineering, and

construction financing FRA will select
the most promising Maglev project for
final design, engineering, and
construction financing To be eligible to
be considered, the project must mesl
cach of the following requirements,
Lhese requirements restate tho
requirements In paragr?h (a)(1) of thas
section, but with more dotail and 1n a
different order:

(1) Purpose and significance of the
project (i) The project description shall
point lo a Maglev facility and daily
operation tho primary purpose of which
15 the conduct of a revenue-producing
passcenger transporlation service
botween distinct points, rather than a
service solely for the passengers’ nding
pleasure

(1) The project descrniption shall
incorporate schedulod operation at a top
speed ol not less than 240 mph

(2) Benefils for the American
economy The project description shall
include a certification as to paragraphs
(b)(2) (1) and (u1) of this section and, as
appropriate, a technology acquisition/
transfer plun which describes the
stratolgy for their accomplishinent

(1) Processes will be established that
will enable an American-owned and
-sited firm {or firms) to gain, 1n the
courso of the project, the capability to
participale in the design, manufacture,
and 1nstallation of the lacilities and
vehicles neoded for a Maglev operation,
if the owner of the selecled version of
Mauglev lochinology 1s not an American-
owned and -sited ficm (thus meeting the
Llechnology transfer requirement of 23
U.S.C 322)

(i1) The 70 percent U.S. content
requirement contenl of 23 U S C. 322
will be curried oul,

(3) Partnership polential The projecl
shall exhibil Partnorship potental by
sahsfying the following:

(1) A private/public partnership must
be in place thal is ready, willing, and
able 1o finance, consiruct, operate, and
mantain the projecl.

(ii) The privale/public partnership
silher owns the version of Maglev
technology proposed to be implemanted
in the project, or has an agreement with
the owner which affords full
cooperation to the parinership in
progressing the project, including
implemenlalion of the technology
u(.ttliuisnmnllransfcr plan if apphcable;
an

(1) The recipient of a preconstruction
planning granl or the FRA has
developed and endorsed a projection of
systom capital costs, demand, revenues,
operating expenses, and lolal costs and
benefits, that:

{A) Covers sither the entire corndor in
which the Maglev project 1s involved
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(*Corridor”), or the project considered
independently,

{B) Demonstratos that private
enterprise would be able to run the
Corridor or the projecl—once built and
paid for—as a complelely self-sustaining
entily, in which revenues will cover
operating expenses and continuing
investment needs; and

(C) Shows lolal benefits equal to or
oxcoeding total costs

(4) Funding Limils and Sources The
project descriplion shall include a
financing plan that demonstrates project
completion wilh the $950 millicn in
Foderal Maglev Funds, funds remaining
unobligated from the $55 million 1n
conlract authority, and the funds made
available under STP and CMAQ The
project that is selecled will be eligible
for other forms of financial assistance
provided under lille 23 and TEA 21,
including loans, loan guarantees, and
lines of credit However, at least ¥ of
Full Project Costs must come from non-
Federal Funds

(5) Project Management The Slale,
the technology owner, and all other
rolevant project partners musl include
1n the project descriplion, an agreed
upon—

(1) Management plan thal defines the
partnership, rosponsibilitios, und
procedures for accomplishing the
project;

(n) Project schedule that shows how
timely implementation of the project
will be accomplished, including, to the
exlent possiblr, a construction plan and
schedulo, and

(i) Fmancial plan that shows how
funds wili flow, 1n accordance with the
other requirements of Lhis subsection

(8) Planning/environmental process

(1) Assessment of environmental
consequences of the proposed project
Rocipients of preconstruction planning
grants shall conduct an EA in supporl
of the project description, and will
prepare additional environmental
studies for Lhe project. The EA shall
include information to support the
grantee’s decision to pursue the
proposed project The grantee shall
develop the informalion and discuss the
environmental consequences of 1he
proposed technology and route 1n
sufficient detail for the preparation of
upproepriate documentation by FRA lo
support selection of one project This
shall mnclude the wdentification of
potontial poaitive and negative
cenvironmental effects resulling from Lhe
lechnology (e g energy consumphen
compared ta other transportation
ophions), genecric noisc emissions al
vanous distances from the cenlerhne of
the guideway, changes 1n
electromagnetic fisld levels at vanous

distances from the cenlerline of the
guideway, and anvironmemal screcning
of the proposed routo (c g,
identification of land use; :dontification
of endungered specivs possibly present
and location of their criical halntat,
identificalion of navigable walerwvays,
wellands and other sensitive water
resources; and 1dentification of the
location of parks, wildlife refuges,
histonic: and archacological sites of
National, State or local mgnificance and
other sites protected by seclion 4([) of
the Department of Transportabon Act)
The latter information and analysis shall
be submitied four months in advance of
the remainder of the project description
The above list 15 illustrative only.
Granlees will be expecled to review
proposed work statements with FRA at
pre-application meetings or through
some other means lo develop thoe linal
scope of this environinental review,

(ii) The project description must also
include letters of ondarsement of project
implementation from all the State
depariments of Lransporiation involved,
and from all Metropohitan Planning
Organizations for metropolitun aroas
thal would be served by the project

§268.13 Deadline for submission of
applications for preconstruction planning
assistanco,

Completed application packages shall
be returned 1o FRA by Decomber 31,
1008 Apphcations shuil be submitlled
to. Honorable Jolene M Mohitons,
Admimstrator, Federal Railroad
Administration, ATTN Maglev Projecl,
RDV-11, 400 Scventh Stroet, SW., Stop
20,Washingion, DC 20590.

§268.15 Form and contents of
applications for preconstruction planning
assistance.

Slales, groups of States, or designated
authorities that have Maglov projects are
jnvited to submt apphcations 1n Phase
1 of the Maglev Deployment Program,
the compehtion for preconstruction
planning granis The apphcations shall
conlain

(u){1) If submitled by a State name,
address, rosponsible party, telephone,
fax number, and e-mail address of the
State agency submitting the application,
or

{(2) If submutted by a designated
authority name. address, responsible
parly, telephone. fax number, and c-
mail nddress of the designaled authority
and of the State agoncy or agoncics on
whoso behalf the designated authonty is
submatting the application, together
with lollers from the State(s) evidencing
all such designations,

(b) A description of the project
concept, 1dentifying its likely location,

markel area, length, and the
transportation service that 1t would
porform, and a preliminary estimate of
the time that would be required—if
funds are made available—to bring the
projeci to the start of construction and
then lo the initiation of full revenue
service At its option, the applicant may
includo any reports already completed
on the projoct as well as any add:tional
doscriptive matenal that would assist
the FRA in evalualing the apphcation;

(c) Whatever informalion the
applicant has lo domonsirata that the
project meets the project cligibilily
standards in § 269 11{a), and the projec
selection critcria 1n § 268.17. together
with a cortification that the applicant
fully intends to comply with the
requirements in § 269 11 should i1s
project be selected by FRA for final
design, engineering and construction
financing

{d) A statement of work for the
preconslruclion planning aclivities to be
accomplished under the planning grant
Tho staiement shall describe the work 1o
he parformed, including but not
necessarily limiled Lo:

(1) Preconstruction planning work as
1s needed to develop a Maglev project,
und project description that wall satisfy
the projecl eligihilily standards 1n
§ 268 11(b), and the projeci selection
critoma in § 268 17, and

(2) Preparulion of EAs, as dascribed 1n
§268 11(b)(8)();

{e) Management plan, schedule, and
financigl plan for accomphshing the
preconsiruction planming work under
the planning grant,

(f) Lettors supporting the application
from tho hoads of all Statc depariments
of transportalion involved, as well as
from respensible officials of the
Motropolitan Planning Organmizahions of
ull melropolilan areas to he served by
the praposed project,

(g) A certification from the State, or
from the authorily designated by one or
more Slales, that Lhe 4 matching funds
required for work under the planning
grant are, or will be, available by the
lime 1he granis are announced The
source(s) of the malching must be
shown !n the financial plan under
paragraph (e). and

(h) Il the applicant has made a
definitive choice of the particular
Maglev technology proposed to be
included, a description of thal
lechnology and the degree to which it
has been produced and tosted should be
submilted Further, if the applicant has
idennfied organizations that would form
members of the leam 1hat would
implement the project, the names of
those organizations and the persons
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representing them should also be
submitled.

§268.17 Project selection criterla.

Except as qualified by § 268.19. the
following crileria will govern FRA's
selection of projects o receive funding
under tho Maglev Deploymeont Program

{(a) Purpose and s:gmﬁ::nce of the

roject

(1) The degree 1o which the project
doscription demonstrates attractiveness
to travelers, as measured in pussongers
and passenger-miles

(2} The extent to which
implementation of the projoct will
reduce congestion, and allendanl delay
cosis, 1n other modas of transportation,
wll reduce emissions and/or energy
consumplion, or will reduce the rate of
growth in needs for additional highway
or airport construction Moasures [or
this criterion wil! include but not bo
limiled to the present valuo of
congestion reduction, pollution
reduction, and/or facility cost-avoidance
benefits.

(3) The degree to which the project
will demonstrale the vanety of
operating conditions which are to be
expected 1n the United Staloes

4) The degree to which the project
will augment a Maglev corridor or
network that has besn 1dentified, by any
Stale, group of Slules, or Lhe FRA, as
having Parinership Polential

(b) Timely implementation The speed
with which the projecl can realistically
bo brought into lull revenue servico,
based on tho project descniption and on
the current and projecied development
status of the Maglev technology selectod
by the applicant for the projecl.

(c) Benefits for the Amenican
cconomy The extent to which the
project 18 expecled to create new jobs in
traditional and emerging indusliries in
the United States

(d) Partnership potential Tha degree
to which the project description
demonstrates Parinership Potenlial for
the corridor in which 1118 involved,
and/or for tha project independently.

(¢) Funding hmits and sources

{1) The exlem and proportion lo
which States, regions, and locahities
commut lo finanuially contributing to
the project, both in terms of their own
locally-raised, entirely non-Fedcral
funds, and 1n terms of commitments of
scarce Federal resources from non-
Maglev funds, and

(2} The exlenl and proportion to
which the private seclor contributes
financally to the project

Note o §268.17 FRA rccognizes that
applicants for preconstruchon planning
ussistance may not have detailed information
with reapect to each of those criterin. and that

the purpose of the preconstruction planning
assistance is to dovelop much of this
information with respect to o particular
Maglev project. The preconstruction
plunning application requiremonts of this
part 268 arc designed 1o cliut whatever
{nformation an apphcant may have
portaining to these criterin

§268 10 Evaluation of applications for
preconstruction planning assistance

The FRA will evaluate the
applications for their comnpleteness and
responsiveness to the requirements
hsted 1n §268 15 In addition,
applicants are advised that tho Maglev
Deployment Program contains 4 number
of projecl eligibility standards
{minimum threshold standards) and
project evaluation criteria that will
guide the FRA's roviow of the project
descriptions produced undoer the
Planning Grants The FRA's
implementation of these standards and
criteria appoars in § 268 11 and
§ 268 17, respectively Although subject
to rovision, the information in § 268 11
and & 268 17 should assist the Stales in
completing their applications in the
competilion for planning grants, since
tho project descriptions will need Lo
raspond {o tho standards and crileriy, Ins
evalualing the apphcations for planning
grants, FRA will consider how
consistenl the applicant's project 1s to
the standards and crileria, and the
application’s likelihood of locading to a
project that meets all the standards and
cntena.

§268 21 Down-galection of one or mare
Maglov projects for further study and
salection of one project for final design,
englnearing, and construction funding.

(a) Upon completion of Phase 111 of
the Maglev Deploymant Program, FRA
will down-select one or more projects to
complete additional environmental
studies, mvestment grade revenue
forecasts, and other studies and analyses
necessary prior to inihiation of
construction Final design and
engineering work will also be imhated
for the down-gelected project(s) To bo
down-stlecled a project musl appear to
meet the project eligibility standards
conlained 1n §268.11 (b), rate highly in
Lhe project seleclion criteria spocified 1n
§ 268 17, ho judged by FRA to have a
good chance of being constructed with
the Federal funds authonized for thig
program, and be successfully operaled
by a public/private parinecship

(b) Only one project will be selecled
in Phase IV of the Maglev Deployment
Program and be eligible for any Fedoral
construction funds that Congress
chooses lo make available That ono
praject must moet cach and every
projoct ehigitihty standurd conlained in

§268.11 (b) If more than one projecl
down-selected 1n Phase 111 and funded
through Phase IV meets all of these
slandards, then FRA will evaluate and
compare Lhe eligible projecis according
to the sel of projecl seleclion cniteria
contained in § 268.17

(c) In reviowing competing projecis
under Lthe project eligibility standards
and project selection cnteria, the FRA
wall oxercise particular vigilance
regarding the {ollowing clements of the
preconsiruction planming process,
although not to tho exclusion of others

(1) The credibilily of the demand and
revenue forocasts, cost estimates, and
benefit/cost comparisons, and

(2) The crodibility of the financial
plan

{d) FRA inlends 1o make periodic
reviows of the processes and products of
grant recipients. Such reviews may
include, at tho FRA's option, reviews al
koy milestones in the preparation of
project descriptions

Issuod 1n Washingtun, DC on January 4,
2000
Jolene M Molitoris,
Federal Rinlroad Administrator
{FR Doc 00D-513 INled 1-13-00, B 45 sm)
BILLING CODE 4910-08-P

DEPARTMENT OF THE INTERIOR
Fish and Wildllfe Service

50 CFR Part 17
RIN 1018—AE39

Endangerad and Threatened Wildiife
and Plants; Final Rule To List Two
Cave Animals From Kauai, Hawali, as
Endangered

AGENCY: Fish and Wildlife Service,
Intenor.

ACTION: Final rule.

SUMMARY: We, the U S Fish and
Wildlife Service (Service), determine
ondangered status pursuanl to the
Endangered Spocies Act of 1973, as
amendod (Act), for two ammmals—the
Kuauai cave wolfl spider (Adelocosa
anops), and the Kaual cave amphipod
(Spelasorchestia koloana) These two
species arc [ound on the Hawauan
istand of Kauar Tho Kaua: cave wolf
spider 18 known from three populations,
and Lhe Kauai cave amphipad 1s known
from five populations Thesc animals
and thoir habilats have been variously
affected or are currently throalened by
the lollowing—habilat degradation and
loss through the removal of perennial
vegetation, soil fill, grading, paving,
quarrying, and other acuivitics
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information regarding the proposed
project can be found al the Coronado
City Hall. Coronado Pubhic Library and
on the city's Web site htfp //
www coronado ca us

Open house public scoping meotings
will be held 1n the City of Coronado on
June 9, 2004, from 3-5 p m at the
Public Library Winn Room located at
640 Orange Avenun and from 6-8 p m
at the Corcnado Middle School Granzer
Hall located at 550 F Avenue 1n the City
of Coronado Prior lo the publhic scoping
meeling on June 4, 2004, a tour of the
project study areda will be conducted
from 1 30-2 30 p m. on that day. The
tour will leave at 1 30 p m [rom the
Public Library at 640 Orunge Avenue. A
public hearing will be hold at a lator
date and a public nolice will be
circulated stating the time and place of
the hearing. The draft EIS will he
available for public and agency review
and commenl prior Lo the public
hearing

To ensure that the full range of 1ssues
related to this proposed aclion are
addressed and all sigmlicant 15sucs
denlified, comments and suggestions
arc invited from all interested parties.
Comments or questions concerning this
proposed aclion and the EIS should bo
directed lo the FHWA at the address
provided above
(Catalog of Federul Domestic Assistance
Program Number 20 205, 1highway Planning
and Construction The regulations
implemonting Excculive Order 12372
regarding intergovernimental consultation on
Fedoeral programs and activities apply to this
program)

Issucd on, May 14, 2004
Maisor Khaled.,
Director, Project Development &

Environment, Fedvrul Highwav
Admurnistration, Sacramenio, Californio

|FR Doc 04-1143% I'led 5-19-04, 8.45 um]
BILLING CODE 4810-22-M

DEPARTMENT OF TRANSPORTATION
Federal Rallroad Administration

Programmatic Environmental Impact
Statement: High Speed Rall Corridor
Las Vegas, NV to Anaheim, CA

AGENCY: Federal Railroad
Administration [FRA), Department of
Transportation (DOT)

ACTION: Nolice of 1nienl.

SUMMARY: The FRA is issuing Lthis nolice
to advise Lthe public that FRA will
prepare a programmaelic environmental
impact statemant (PEIS) for tho
California-Nevoda Interstate Maglev
Project 1n cooperation with the Nevada
Department of Trunsporlation FRA is

also 1ssming this notice 1o sohicit public
and agency input 1nto the development
of Lthe scope of the PEIS and to udvise
the public that outreach activilies
conducled by the program participants
will be considered in the proparalion of
Lthe PEIS.

The FRA will establish the purpose
and nced, exammne the regional
jmplicalious, prosent site-specific
uspucls of the project that can praceed
lo construction, and dotormine the
feasible study oreas to be carried
forward for second Lier assossments of
site-specific environmental impacts
FOR FURTHER INFORMATION CONTACT: For
further information regarding the
programmatic environmental review,
please contact

Mr Chnstopher Bonant,
Environmental Program Manager, Office
of Railroad Development, Federal
Railroad Administration, 1120 Vermonl
Avonue (Mail Stop 20), Washinglon, DC
20590; Telephone (202) 4936383, e-
mail: christopher bonanti@fra.dot gov

Mr Jellrey Fontaine, P E, Director,
Telephone (775) 888—7440, o-mail
jfontaine@dol stale nv us, or Mr. Jumes
Mallery, Planning Manager, Tolophone
(775) 888-7464. c-mal:
jmallery@dot stato nv us, Novada
Department of Transporiation, 1263
South Slewart Streot, Carson Cily, NV
89712,

SUPPLEMENTARY INFORMATION:

Background

For over lwenly years, the Califorma
Novads Super Specd Train Commtission
(CNSSTC}, a public agency chartered
within the State of Novada, has
sponsored studies to examine the
feasibilily and tho environmental
impacls of hnking tho Las Vegas arca
with various points in the Lus Angeles
region using a high-spoed ground
transportation sysiem. Most of these
sludies have focused on the use of
magnetic lonitation technology More
recently, the CNSSTC sponsored the
first leg of such a project, linking a poini
on lhe outskirts of Las Vogas wath the
cuty of Primm, on the Califorma-Nevada
border, as one of the enlries compeling
in the FRA's Maglev Deployment
Program authonzed in Section 1218 (23
U.S.C. 322) of the Transportation Equity
Acl for the 21t Century (TEAZ21)

The FRA prepared a programmaiic
EIS (PEIS) to address the potential for
sigmficant environmental impact from
the Maglev Deploymeont Program that
mcluded the Las Vegas-Primin project
as ons of seven projccts analyzed 1n the
PEIS The notice of availability of the
final PEIS was published in the Federal
Rugister on May 4, 2001 CNSSTC had

prepared an environmental assessment
for the Las Vegas-Primm project in
February 2000, which was uscd by the
FRA lo assist the agency in preparing
the PEIS The PEIS for the Maglev
Deployment Program is available on the
FRA Web site at hitp.//

www dol.fru gov/s/env/maglov/
MagPEIS.htm and the cnvironmentlal
assessment is available from Mr Bruce
Aguilera, Chuirman, California-Novada
Super Speed I'rain Commission, 400 Las
Vegas Blvd South, Las Vegas, Nevada
89101, Telephone (702) 229—4949.

Other recent documents relaled 1o the
Las Vegas-Anaheim project include the
preparation by the CNSSTC of Project
Descriptions descrnibing the 169-mile
Las Vogas-Barstow component as a
stand-alone project, which were
submiited to the FRA 1n June 2002, and
the Ontano-Anaheim segment, which
was submilted Lo the FRA 1n June 2003

The Department of Transporiation
and Relaled Agencies Approprialions
Acl, 2003 (Pub L 108-7). which
provides appropriations for the FRA and
other agencies, included funds
specifically to conduct addihonal
design, engineering and environmental
sludies concerning the Califorma-
Nevada Inlerstaie Maglev Projecl under
the FRA’s Next Generation High Speed
Rail Technology Demonstration
Program Some of these funds wall be
uscd to conduct the sysiem-wide
Programmatic EIS

The FRA has entered mto a
Memorandum of Underslanding with
the CNSSTC, the Novada Departent of
Transportation (NDOT) and the
California Department of Transpaortation
{Caltrans) govorning Lhe conducl of Llus
Programmatic EIS FRA 1s serving us the
lead federal agency, NDOT 1s the lead
stute agency, and the Culifornia
Depariment of Trunsportation (Caltrans)
and CNSSTC are cooperating agencics
Through this PEIS, the FRA, NDOT and
the cooperaling agencies will examine
alternative roules, viable transportation
alternatives, and system-wide
environmental 1ssues, and idenlifv site-
sperific problom areas descrvang of
moro detailed unalysis Tn particular, in
light of environmental assessment work
previously compleled and the Likely
construction sequencing should a
decision ba made to proceed with the
project following completion of the
programmatic environmental review,
the PEIS will address the Las Vegus to
Primm segment in greater detal that
might allow this particular segment lo
proceed into final design and
construction onco the PEIS 18 complele
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Environmental Issues

Possiblo environmental impacls
include displacoment of commiercial
and residenhal properlies,
disproporlionale impacts lo minorily
and low-income populiations,
community and neighborhood
disruption, 1ncreased noisc and
cleclromagnetic inlerference slong rail
corridors including startle effects on
lughway vehicles, traffic impacts
associated with stations, effccis 1o
historic propertics or archacological
sitos, impacts to parks and recreational
resources, visual quality effects, impacts
1o water resources, wotlands, and
sensitive biological species and habilat,
lund use computibilily impacts, onergy
use, and impacts to agricultural lands

Alternalives

The PEIS will consider alternatives
including (1) ‘I'aking no action, (2)
vanous ahgnmenl options and slalion
locations for the entire length of the
project and (3) other viable
ransportation alternatives. The degree
of detail 1n the analysis may vary at
different locations. In parlicular, al the
Nevada ond, 1t may be sufficiently
delailed to support a sile-spacific EIS,
while 1n the much longer California
segment, il may bo of a broader
programmatic scale, sulficient to
suppori a decision to go ahead with the
entire project, but requining further
analysis to resolve specific delmled
rouling and design 1ssues

Scoping and Communt

FRA encourages broad participation
1n the PEIS process and review of the
resulling environmental documents
Commaenls and suggestions related Lo
the project and potential snvironmontal
concerns are invited from all interested
agencies and the public at large to
ensurc that the full range of 1ssues
related to Lhe proposed action and all
reasonable alternatives are addressed
and all significant 1ssues are 1dentified
The public 15 inviled Lo parlicipate in
the scoping process, to review the Drafl
PEIS when published, and to provide
input at pubhic meetings Lellers
describing the propused scope of The
PEIS and sohiciting comments will be
sent to appropnate Federal, State and
local sgencies, aleclod officials,
community organizalions, and to privale
organizations and citizens who have
proviously expressed interest in this
proposal Several public meselings to be
advertised in the local media wall be
held i the projecl area regarding this
proposal Relcase of the Dralt PEIS for
public comment and public mostings
andg hearings relatod o thal document

will be announced as those dates are
eslablished.

Persons inlerested in providing
commenls on the scope of the
programmaelic 1S should do so within
thirty days of the publication of this
Notice of Intont Comments can be sent
m writing to FRA or NDOT
representatives al the addresses listed
above.

Public Scoping Mceotings will be held
31 the lollowing respective locations and

ales

Las Vegas, Nevada

Date. June 21, 2004,

Time'4 p m~

Locauon City n?l..n Vagas, City
Council Chambers, 400 Stewart Ave.,
Las Vegas, NV 8910t.

Ontario, California

Date, June 22, 2004,

Tumer4apm-9pm.

Location Onlurie Convention Center,
2000 Convenlion Center Way, Onlanio,
CA 91764

Victorville, Califormia

Dale June 23, 2004

Time 4Apm.~9pm

Locatren- Viclorville Activily Center,
15075 Hosperia Rd |, Victorvillo, CA
92392,

Barstow, Cahfornia

Date Juno 24, 2004

Time 4eApm-9pm

Location. Barslow College, Norman
Smilh Center, 2700 Barstow Rd ,
Barstow, CA 92311

Anaheim, California

Date. June 28, 2004
Time.4pm-9 ]_r
l.aca!:an Cily Hall West, 2nd Floor,

Gordon Hoyl Conferenco Room, 201 §
Anaheim Blvd . Anaheim, CA 92805,
Issued in Washington. DC, on May 14,

2004
Ju Strang,

Deputy Associate Admunmtrator of Roflromd
Drevelopment

[FR Doc. 04-11397 Filed 5-19-04, 8 45 am]
BILLING CODE 4910-00-P

DEPARTMENT OF TRANSPORTATION
Maritime Adminigtration

Reports, Forms and Recordkeeping
Requirements Agency Information
Collection Activity Under OMB Review

AGENCY: Maritime Admimistration, DOT
ACTION: Not:cr and request for
comments.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995 (44

U.S C. 3501 seq ), this notice announces
that the Information Collection
abstracied helow has heen forwarded 1o
tho Office of Management and Budgel
{OMB) for review and approval. The
naturo of the informatien collection 15
described as well as its expected
burden. The Federal Regster Notice
with a 60-day commont penod solicihing
commentis on the following collection of
information was published on February
23, 2004. No comments were received
DATES: Comments must be submilied on
or before June 21, 2004.

FOR FURTHER INFORMATION CONTACT:
Kolly Farrell, Mariiume Admnistration,
400 7th Street SW, Washingion, DC
20590 Telephone: 202-366-9041, FAX
202-366-74485 or e-mail
kelly.farrell@marad dot gov Copies of
this collection also can be obtained Irom
that office

SUPPLEMENTARY INFORMATION: Maritime
Admimistration (MARAD).

Title' Elements of Request for Course
Approval

IMB Control Number 2133-NEW.

Type of Request New Collection

Affected Publhic Respondents are
public and pnvaie maritime security
courso training providers

Forms None.

Abstract Under this proposed
voluntary colleclion, public and private
maritime security training course
providers may choose 1o provide the
Maritime Administration (MARAD)
with informahon concerning the conlent
and operation of their wourses. MARAD
will use this information to evaluale
whether the course meets the traiming
standards and curriculum promulgated
under Section 109 of the Mantime
Transporlation Secunty Act of 2002
(MTSA) (Pub L. 107-295). Courses
found to meel these standards will
recelve a course approval

Annual Estimated Burden ours
3,000 hours
ADDRESSES: Send comments 1o the
Offico of Information and Regulatory
Affairs, Office of Management and
Budgel, 725 17th Streot, NW ,
Washington, DC 20503, Altention
MARAD Desk Officer.

Comments arc invited on Whother
the proposed collection of information
15 necessary for the proper performance
of the funclions of the agency, including
whether the information will have
practical utihity, the accuracy of the
agency’s estimale of the burden of the
proposed information collection, ways
to enhance the quahty, uuility and
clanity of the information to be
collected, and ways lo minimize the
burden of the colloction of information
on respondents, including the use of
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Administration (RITA), lo the Federal
Molor Carrier Safely Information
{FMCSA) (69 FR 51009, Aug. 17, 2004).

FMCSA IC OMB Control No 2126~
0031

Form No MP-1

Type of Review Exlension of u
currently approved information
collechon

Respondents Class [ Motor Carriers of
Passengers.

Number of Respondents, 26,

Estimated Tune Per Response 15
hours

Exprration Daie August 31, 2006

Frequency. Quarterly and Annually.

Total Annual Burden 195 hours [130
responses x 1 5 hour per rosponso = 195
hours]

Background

The Annual and Quarterly Report of
Class I Motor Carriers of Passengers 1s
a mandaled reporling requirement
applicable to certain molor carriers of
passcengers Molor carners (both
interstate and inirastate) subject to the
Federal Motor Carrier Safety
Regulations are classified on the basis of
their gross currier operaling revenues,®
Class 1 passenger motor carriors are
required 1o file with the Agency motor
carrier quarierly und annual reporls
(Form MP-1) providing financial and
operaling data (seo 49 U §.C. 14123)
Under the financial and opeorating
statistics [F&OS) program, FMCSA
collects balance sheel and income
statement data along with information
on tonnage, milcage, cmployces,
transportation equipment, and reluled
data The Apgency uses this information
to asscss the health of the industry and
dentify industry changes that could
alfect nalional transportation policy.
The data also indirate company
hnancial stabihity and operational
characteristics The data and
mformauon colleclod are made publicly
availablo and used by FMCSA to
delerinine a passenger currier's
compliance with the F&0S program

1 For purposes of the Finanesl & Opurating
Statistics {F&OS) proygram, paasungur carriers aro
classified Into the folluwing two gruups (1) Closs
I enrriers arw thosn having us erage snnuml gross
transporintion operating revenuns (including
inlerstete and intrustate) of $5 million or more from
pussengor motur warrier vperstions after upplying
the revenus deflator forinule In the Nate of 49 CFR
1420 4 {2) Clusx 11 pasienge= carriors ure those
having average annual gross transpartation
apsrating revenuss (inc luding imterstate und
intrnstala) of loas than $% million from passnnger
molor carrior oporations after applying the revenuo
deflutor formuls us shown mn Note A ol § 1420 3
Only Clnsa | enrrieea of pasgengers aro rcuared 1o
file Annual and Qunrterly Report Form MP-1, hut
Class 11 passonges enrrirrs must notify the Agenry
when thero 18 u Lhungo in ther classification or
their ruvenues excesd the Clays 1T Lt

requirements set forth i 49 CFR Parl
1420,

The F&OS reporting regulations were
formerly adminstered by the Interslate
Commerce Commission. They were
translerred to the U S Department of
Transporlalion on January 1, 1996, by
Section 103 of the ICC Termination Act
of 1995 {ICCTA) {Pub L 104-88, 109
Slal 803, December 29, 1995), now
codified at 49 U S.C 14123. On
Soptembeor 30, 1998, tho Socretary
transferred the authorily 10 administer
the F&OS program to BTS (63 FR
52192). Effective Sepiecmber 29, 2004,
the Secretary transferred this program
responsibility from BTS and redelegated
1t to FMCSA (69 FR 51009, Aug 17,
2004). FMCSA will publish a finsl rule
that transfers and redosignates the F&ROS
program reporhing requircments,
currently at 49 CFR 1420, [rom BTS
(now RITA) to FMCSA.

We particularly requost comments on.
{1) Whether the proposed colleclion of
mformation is necessary for FMCSA lo
meet 1ts goal of reducing commercial
motor vehicle crashes, and the
usefulnoss of tho information with
respect Lo this goal; (2) the accuracy of
the eslimaled IC burden, (3) wavs 1o
enhance the qualily, utilily, und clarily
of the information collected, and (4)
ways 1o minimize lhe burden of the
collection of information on
respondents (including use of
automated collection techmques and
other inflormalion technologies) without
roducing the quality of the collected
information, The Agency will
summarize and/or include your
comments 1n the request for OMB
approval of this IC

Issued on' July 7, 2006
Dawvid H. Hugel,

Acting Administrator
[FR Do. EB=11140 Filod 7-13-08, 8 46 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION
Federal Rallroad Administration

Environmental Impact Statement:
DesertXpress High Speed Train
Between Victorville, CA and Las
Vegas, NV

AGENCY: Fedoral Railroad
Administration (FRA), U S Departmont
of Transportation (BOT)

ACTION: Notice of Inlent to prepare an
Environmenial Impacl Slalement.

SUMMARY: The FRA 15 1ssuing this nolice
to adwise the public that an
Environmanlal Impaci Slatement (EIS)
will be preparod for the proposed

DesertXpress high-speed train project.
The project includes passenger stations,
a mamnlenance facility, and a new
railroad line along the 1-15 corndor
belween Viclorville, California and Las
Vegas, Nevada TRA is 1ssuing Lhis
notice lo solicil public and agency inpul
inte the development of the scopa of the
EIS and to advise the public that
outreach activilies conducled by the
FRA will be considered in the
preparation of the EIS Federal
cooperating agencies for the EIS are the
Surlace Transporlalion Board (STB), the
Fedoral Highway Administration
(FHWA) and the Burcau of Land
Management (BLM). Alternalives to ba
ovaluated and analyzed in tho EIS
include (1) take no sclion (No-Project or
No-Build), and, {(2) construction of a
privately financed steel-wheol-on-steel-
rail high-speed train, including
proposed station in Viclorville and
slation 1n Las Vegas, and a maintenance
fucilily in Viclorville, Several
allernalive routings would be
considered in the EIS
DATES: Three scoping meetings will be
held during July of 2008 Scoping
moeectings will be advertised locally and
are scheduled for the {ollowing cities on
the dules indicated below

o July 25, 2006, Las Vegas Nevada at
The While House, 3260 Joe Brown Drive
time 5-8 pm

» July 26, 2006, Barsiow, Californmia at
the Ramada Inn, 1571 £ Main Street,
time 12—2 pm, and

e July 26, 2006, Victorville, California
at the San Bernardino County
Fairgrounds Building 3, time 5-8 pm.

Persons interested 1n providing
comments on Lhe scope of the EIS
should do so by August 15, 2006.
Comments can be sent 1o Mr David
Valenstein al the FRA address 1dentified
below
FOR FURTHER INFORMATION CONTACT: Mr
Dawvid Valenstein, Environmental
Program Manager, Office of Railroad
Dovelopment. Federal Raviroad
Admunistration, 1120 Vermonl Avenue,
(Ma1l Stop 20), Washinglon, DC 20590,
(telephone 202/ 493-6368) Tuformation
and documonts regarding the
environmental review process will be
made available through the FRA's Web
site. hitp //www fra.dot gov at Passenger
Rail, Environment, Current Reviews,
DeseriXpress
SUPPLEMENTARY INFORMATION: The FRA
will prepare an Environmental Impacl
Statemont {EIS) for the proposed
DosertXpress high-speed train project.
The FRA 13 an operaling administration
of the U 8. Department of
Transportahon and 13 primarnly
responsible for railroad safely
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rogulation. Fedoral cooperating agencies
for the EIS are the Surface
Transportation Board (STB), the Federal
Highway Admimstration {[FHWA) and
the Bureau of Land Management (BLM)
‘The BLM has approval autharity over
the use of public lands under their
control The FHWA has jurisdiction
over the use and/or modification of land
within the I-15 right of way The STB
has exclusive jurisdiction, pursuant to
49 U.S C. 10501(b), ovor the
construction, acquisition, vperation and
abandonment of rail hnas, railroad rates
and scrvices and rail carner
consolidations und mergers The
construction and operation of the
proposed DosertXpress high-speed train
pruject is subject to STB's approval
authonty undar 49 U 8 C 10901. To the
extent appropnate, Lhe EIS will address
environmental concerns raised by
federal, stule and local agencies during
the EIS process.

Project Description DesertXpress
Enterpnises, LLC (the project Apphcant)
proposes to construct and operate a
privulely financad mterstate high-spoed
passenger train, with a proposoed slulion
1n Victorville, California and a station 1n
Las Vegas. Noevada, along a 200-mle
corndor, within or adjaceni o the 1-15
freeway for aboul 170 miles and
adjacent to cxisting rmlroad lines for
about 30 miles.

The noed for the project 15 directly
related to the raprd increase 1n iravel
demand botween Southern California
and Las Vegus, couplod with the growth
in population mn the areas surrounding
Victorville, Barstow, Pruimm and Las
Vegas, which has resulted 1n substantial
congestion along the I-15 [reeway
between Victorville and Las Vogas,
Ridership is eslimatod to be 4 1 milhon
round lrips in the first full year of
service. To accommodate this level of
ridership, trains would operale from 6
am lo 10 p m, daily. 365 days a year
at 20 to 30 minute intervals during peak
penads

Tho project would involve
construction of a fully grade-separated,
dedicated double track passcnger-only
railroad along an approximately 200-
mile corndor, from Victorville
Califorma 1o Las Vegas, Nevada Whore
the ravlroad alignment would be within
the I-15 lreeway comndor, continuous
concrete truck barriers, us well as
American Railway Enginooring and
Mhaintenance of Way Association crash
barmers al ull supporting columns of
bridges al [reeway 1nterchanges and
overpasses would bo pronided The
project would include the construction
of a passengor siation, as well as
maintenance, storage and operalions

facilily 1n Vielorville and one passenger
station in Las Vegas.

The proposed Viclorville Station
would be localed along the west side of
}-15 belween lhe two oxisling Stoddard
Woells interchanges The facilhities
directly associaled with the Viclorville
station would occupy about 60 acres of
land, and would have a parking capacity
for up to 10,000 aulomobiles. Access to
the Viclorville station would be via the
iwo exisling Stoddard Waolls Road
Interchanges.

The Muintenance, Storage and
Operations facihity 16 proposed lo be
located in the Cily of Victorville on a
silo that lies wathin the Victorwille
Valley Economic Developmenl Aroa
The faciliy would require
approximately 50 acres and would
include a fueling station, Lrain washing
facility, repair shop, parts slorage, and
operalions center It 1s estimated that
approximately 400 employees would be
based at this facihty

The Las Vegas passenger stalion
would be localted al one of three
possible locations (1) Near the south
end of Lhe Las Vogas Strip: (2) in the
centor section of the Strip; or (3) m
downtown Las Vegas A light
maintenance, cleaning, and inspecuon
fucility would also be built near the Las
Vegas station.

Alternatives A No-Build alternative
will bo studied as the baseline for
comparison with the proposed projeci
The No-Build Aliernative represents the
highway (I-15) and airport (Mc¢Carran)
system physical characteristics and
capacity us thov exist at the time of the
EIS (2006) wath planned ound funded
improvements thal will be in place at
the time the project becomes
operational. The project build
alternalives have tha same stalions and
manlenance (acihty The railroad
alignment between Victorville and Las
Vegas can be divaided inlo 6 distinct
segments. Within the sogments. sevoral
build alternalives are being considered
as discussed below

Sagmont 1 Viclorville lo Lenwood
{south of Barstow, California).
Alternative A would depari Lhe
Victorwille Station 1n a south-westerly
direction before lurning north and
generally following the existing BNSF
Ruilway Company (BNSF) railroad
cornidor and Roule 66 to a point just
south of Barstow Alicrnative B would
depart the Victorville Station and head
north generally following tho west side
of the I-15 corndor The alignment
would diverge from the I-15 corridor
near Hodge Road and head northerly to
a pownt just south of Barstow near the
exiting BNSF railroad corndor

Alternative B would be approximately
6 8 miles shorler than Allernative A

Segment 2 Lenwood (South of
Barstow) to Yermo, California: From a
point south of Burstow, the build
alternative alignment would head north
for ahout five miles, cross the Mojave
River and turn easl thraugh the City of
Barstow Through Barstow Lhe
ahgnment would ulilize an existing, bul
abandoned, former Alchison Topeka &
Sania Fe railroad corridor along the
north side of the Mojave River, for
approximalely threo miles before
roaching the vicinity of the 1-15 7 Old
Highway 58 interchange on the eastside
of Barstow From Lhis poinl the
alignment would head east along the
north side of [-15 corridor through the
town of Yermo lo a point just east of the
ugricultural inspection station on the I-
15 Freeway

Segment 3. Yermo to Mountain Puss:
There aro two alignmenl allernalivas in
this segment: Allernalive A antirely
within the median of the 115 froeway,
and Alternative B along the north side
of the I-15 carnidor

Segment 4 Mountain Pass to Primm,
Nevada Alternative A would leave the
I-15 freeway corridor and head south
for approximately four miles before
returning to the 115 freeway corridor
south of Pnimm, A porlion of this
alignment may encroach on the Mojave
Daserl Presorve, aboul one hall mile
south of the I-15 freoway Allernative B
would leave the I-15 freeway corridor
and head north before roturning to the
115 freoway corndor south of Pnmm A
4,000-foot long tunncl would bo
necossary for Alternalive B

Segment 5 Pnmm to Jean, Nevada
Alternative A would be entirely within
the median of the 1-15 freeway.,
Altornative B would continuoe along the
east side of the 1-15 [reeway cornidor
between Primm and Jean

Segment 6. Jean to Las Vegas, Nevada.
‘There are three alternative alignments in
thie sogmeont Alternative A would
continue in the median of the 1-15
[reeway into the Las Vegas passenger
station, Alternalive B would cross the I-
15 frcoway corridor from the east side
10 the wesl sido and continue along the
wesl side of the 1-15 freeway cornidor
into the Las Vegas passenger station
Alternative C would diverge to the oast
and penerally follow the existing Union
Pacilic railroad comdor into the Las
Vegas passenger station. To reach the
downtlown Las Vegas passenger station
Alternative A would leave the median
of the I-15 freoway corridor near Cakoy
Boulovard and diverge Lo the east to
follow the Umion Pacific rmlroad
corridor lo Bonneville Street
Alternatives B and C would follow the
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west side of the I-15 freoway cormidor
and cross at Oakey Boulevard Lo the east
to jomn the Union Pacilic railroad
corndor to Bonnewlle Strect

Scoping and Comments' FRA
encourages broad participation in Lthe
EIS process during scoping and review
of the resulting environmental
documonts Comments and suggoestions
are invited from all interosted agencios
and tho public at large to msure the full
range of 189ucs related to the proposed
uction and all reascnable alternatives
are addressed and all significant issues
are identified. In particular, FRA is
interested 1n determining whaether there
are areas of cnvironmental concern
where there might be the potential for
identifiable signuficant impacts FRA
inviles and welcomes public agencies,
communities and membors of the public
to advise the FRA of their
environmental concerns, and 1o
cormment on Lhe scope and conlent of
the environmental information
regarding the proposed project Persons
interested 1n providing comments on
the scope of the EIS should send them
Lo Mr. David Valenste:n at the FRA
address 1denlified above by August 15,
2006

Issuod 1n Washington, DC, on July 11,
2006
Mark E. Yachmetz.
Associale Administrator for Rariroad
Development
|FR Doc 1'8-11154 Filod 7-13-08, 8 45 um)
BILLING CODE 4910-08-P

DEPARTMENT OF TRANSPORTATION
Federal Transit Adminlstration

[Docket Number: FTA-2005-23227]
Notice of Proposed Title Vi Circular

AGENCY: Federal Transit Admimstration
(FTA), DOT.

ACTION: Nolice of proposed revisions
and request for comment.

SUMMARY: The Federal Transit
Administration (FTA) 1s revising and
updaling 1ts Circular 4702 1, “Title VI
Program Guidelines for Urban Mass
Transit Administration Recipienis,”
FTA is 1ssming a proposaed Title VI
Circular and seeks inpul [rom inlerested
parties on this document After
considerstion of the commenis, FTA
will 18sue a sccond Federal Register
nolice responding lo cominents recoived
and noling any changes made to the
Circular as a resull of comments
received. The proposed Circular 1s
available 1n Dockot Number 23227 at
http.//dms dot gov.

DATES: Commeonts must be received by
August 14, 2008, Late filed commenls
will be considered to the extent
praclicable.

ADDRESSES: You may submil commenis
identified by DOT DMS Docket Number
FTA-05-23227 by any of the following
methods. Web Site: hitp.//dms dol gov.
Follow the instruchons for submitting
comments on the DOT clectronic docket
siie; Fux: 202~493-2251, Mail: Docket
Management Facility; U § Dopartment
of Transportation, 400 Seventh Street,
SW , Nassif Building, PL—401,
Washington, DC 20590-0001; Hand
Dchivery Room PL—401 on the plaza
level of the Nassif Building, 400
Seventh Sireet, SW , Wushington, DC,
between 9 a.m. and 5 p m , Monday
through Frday, axcept Federal holidays
Instructions. You musl include the
agency name (Federal Transit
Administration) and the docket number
(FTA-05-23227). You should submil
lwo copies of your comments 1f you
submit them by mail If vou wish lo
receive confirmation that FTA received
your commenis, you must include a
solf-addressed, stamped postcard Note
that ull commenls received will be
posled wilhout change to the
Depariment’s Dockot Management
System (DMS) wobhsite located at
http.//dms.dot.gov This means lhat 1f
your comment includes any personal
identifying informalion, such
information will be rado available lo
usors of DMS
FOR FURTHER INFORMATION CONTACT:
David Schneider, Office of Civil Righls,
400 Scvonth Street, SW., Washington,
DC, 20590, (202) 3664018 or at
Dawvid Schneider@fla dol.gov

SUPPLEMENTARY INFORMATION:

Background

The authority for FTA's Title VI
Circular derves from Tille VI of the
Civil Rights Acl ol 1964,42U S C.
2000d, et seq, which prohibits
discrimination on the basis of ruce,
color, or national origin 1n programs and
activitics receiving Federal financial
assistance Specifically, Section 601 of
this Title pravidos 1hat “no person 1n
the Unilod Slates shall, on the ground
of race, color, or national origin, be
excluded from participation in, be
denied Lhe benefils of. or be subjecied
to discrimination under any program or
activity recerving Federal financial
assistance,” (42 U § C 2000d) Section
602 authorizes Federal agencies "lo
effoctuate the provisions of [Section
801] * * * by issuing rules, regulations
or orders of general applicabilhity,” (42
U S C 2000d-1). The U S Dopartment of
Transporlalion (DOT), in an exercise of

this authority, promulgated regulations,
contained in 49 CFR Part 21 thal
elfecluate the provisions of Section 601
and Tille VI in general

FTA Circulor 47021, titled "*Title VI
Program Guidelines [or Urban Mass
Transit Admunistration Recipients,”
provides information on how FTA will
enforco the Depariment of
Transportation’s Titlo VI regulations at
48 CFR Part 21 The Circular includes
information, guidance, and insiruciions
on the objectives of Title VI, information
on specific grant programs covered by
Title VI, a descriplion of FTA data
collection and reporting requirements, a
summary of FTA Title VI comphance
review procedures, a description of FTA
process for implementing remedial and
enforcement actions, information o
how FTA will respond to Title VI
complaints, and public information
requiraments Circular 4702 1 was last
updated on May 26, 1988.

The proposed circular would make
reference to and in some instances
would summarise the toxt of olher FTA

mdance, regulations, and other

ocumeonts. Many of the documents
referred to will undergo revision during
the life of the proposed circular. In all
cages, the most current gmdance
documont, regulation, ctc wall
supercede any preceding information
provided FTA reserves the night to
mako pago changos to proposed and
final circulars regarding updates to
olher provisions, without subjecting the
enlire circular to public comment

Comments Related to Reporting
Hequirements' In addition to general
commenis concerning tho draft Thitle V1
Circular, FTA 1s seeking comnments from
ils recipients and subrecipients
concerning the cosls und benefits
associated with meeling Lhe proposed
Circular’s guidance. Recipionts and
subrecipionts arc encouraged to
comment on the number of hours and/
or financial cost ussociated wilh
implementing the Circular’s guidance as
well as the extent lo which [ollowing
the gurdance will assist Ihe recipient
and subrecipiont 1n achieving its
organizational objoctives

1. Why is FTA revising iis Title VI
Circular?

The DOT Title VI regulations and
FTA Circular 4702 1 attempt to
transform the broad antidiscriminetion
ideals set forth in Section 601 of Title
VI mlo realitly. In the 1B years since FTA
last revised its Thile VI Circular, much
of FTA's gmdance has become outdated
Over those years, legislalion, Executive
Orders, and court cases have
transformed transportation policy and
allected Title VI rights and
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MEMORANDUM OF UNDERSTANDING
Amoug
THE FEDERAL RAILROAD ADMINISTRATION,
THE CALIFORNIA DRPARTMENT OF TRANSPORTATION,
THE NRVADA DEPARTMENT OF TRANSPORTATION
And
THE CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION
For
THE PREPARATION OF
A FROGRAM ENVIRONMENTAL IMPACT STATEMENT AND
PROGRAM ENVIRONMENTAL IMPACT REPORT
For
THE PROPOSED CALIFORNIA-NBVADA INTERSTATE MAGLEV PROJECT

10 PURPOSE

Thie Mrmorandiom of Undarstending (MOU) 19 entered into effective p5-40 = WM
by and anong the Foderal Railroed Administration (FRA), an, opersting administration
within the U.S. Depaxtment of Teansportation (USDOT), the California Department of
Transportstion (CALTRANS), an agency of the Stute of Califernia, the Nevadn
Department of Transportution (Nevads DOT), an agesay of the State of Novada, and the
Californis-Nevsda Super Speed Train Commission (Commission), 3 sthiv-empowered
agenty with jurisdiction within the stee of Neveds over the Califoenis-Noveda Intorstate
Maglcy Project pumsuant to Nevads Public Law, Section 705.4291. The purpose of this
MOU I4 to provide for coondination berween thess four entities (e Parties) and to
document oach antity’s respective roles sad responsidilities in the prepsration of a
combined Progmn Esvironmental Fupact Stgiznent/Progmm Buvironmentsd luzpact
Report (EIS/EIR) relating to the proposed Califoris-Nevada Intecstate Magle Project 1o
easure full complince wih the requitemcuts of the Califomia Envirommental Quality
Act (CEQA), &s smended (California Public Resources Code; § 21207 _ _ .
Netions] Bavironmental Polioy Act of 1969 (NEFA), es amended (42 USC § 4321, &t
122,), and ralated statutes, rogulations, and orders.

Pageloft  DRAFT Nevada Maglev Project MOU
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« MOU FOR. THE CALIFORNJA-NBYADA INTERSTATE MAGLEV PROJECT -

BACKGROUND

A

The Commiagion, in coopetaticn with the Nevada DOT, is pursning the
development of the Califoria-Noveda Intorsiate Maglev Project involving the
implementation of a tansportation systems cmpleying maguelic levitation
technology between Las Vages, Nevada and Anabelm, Califomie.  The
Commrission was crested in 1987 and has bevn pursuing the iraplementation of 2
Maglev system [or fifteen years. The proposcd Californis-Neveda Interstatc
Maglav Profect could uitimately provide high speed maglev scvica af speeds up
to 310 mmph between Las Veges aud Ansheim, The Commission is pursuing sn
inial phage involving maglev service batwaep Las Vegas, Neveda and the
Cabifornin-Nevada state lme st Prirem, Novada.

The Nevada DOT is a piate agency, which plans, mamages agd coardingtes the
development of ftansportation services in the stats of Nevada. Rt 15 supporticg the
implemnentation of the Maglev Project in cooperation with the Commission,

CALTRANS is a state agoncy, which plans, manages, md cooxdinates the
development ¢f trangpottution services, inchuding imercity rail and passenger
secvioes, fn Californdse.

Tha FRA is the federal agency with sespousibility S Overscaing the safety of xail
passeager and freight opestions acrcas the United Stetes. Ths FRA is also
knowledgeablo with respoct to Maglev tochmology snd is respomsible for
fmplementing the Magnetic Levitation Transportetion Technology Deployment
Frogram (Maglev Deployment Program) anthorized by sectlon 1218 of the
Trausportation Equity Ast for the 21® Ceptury, Pub. L. No. 105-178, 112, Stat.
107, 216 (eodified at 23 US.C. 322). The Maglev Deployment Program wes
created to demtonstrate the patential of magnetic levitation tockmology to provide
high-apeed ground transportation in the United States,

Pugaotd DRAFT Nevada Maglav Project 10T
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E. Conyulhnlppnmimdmndshmm&umpmoffmdmmmﬁngnd
puﬂnﬂmdaﬁm:oﬁvﬁuhﬂmmmiacmdmwithﬁa
propoesd Califomnia-Nevada beierstate Maglev Froject.

F.  Asfedern], state and locel goveumaental agenciew, the Partlas are asch pubject to &
varlety of fedem), stato and looal stafures, regulations and executive onders,
jncloding the Federal ¥reedom of Information Act (5 U.S.C, 552) which applies
to ma FRA and the Californis Public Records Act (California Governraent Code
Scctions 6250 et geg.) which applies 10 CALTRANS.

G.  Actions snd spprovals by the FRA conceming the proposed California-Nevada
Interstate Maglev Project may e tuoessaxy in the fatwrs; potentially including
action zelated to the epplication of foderal raiload safity requitements to the
comidor. In sddition, future oppottunities may develop for federal fnding for tho
proposed project, or some portion thereof, congistent with the fogram
suvirommental review documents, tirough progrems administersd by the FRA or
other U_S. Department of Transpoctation sgencies. Thim, it s expected that the
FRA may taks 3 major fodeal sctiom, or cctions, within the meaning of NEPA
conceming the Cosntnission’s propoacd projest.

H.  The Partics aro intatwsted in sneuring thas appropriate environmaental snd relsted
emalyses of the proposed project are parformad in compliznce with the sppliczhle
requirements of both state apd fodeval law and e completed in 8 timely,
coordinated and effective manner through the cooperative efforts of tha Partdes.

30 ROLES OF THE PARTIES

A The FRA Wil sarve a= the lead fisderal agency for puxposes of compliance with
NEPA ard related requicements in acoordance with sections 1501.5 and 1506.2 of
the Fregident’s Couneil on Envirenroentel Quoakity’s segulations inplementing
NEPA (CBQ Regulations) (40 CER. §§1501.5, 15067) and the FRA'S
*Proceduras for Conaldering Eovirommenisl Impacts™ (FRA’s Procedurcs) (64

PagrIofB DRABT Nevads Maglav Project MOU



. MOU FOR TRE CALIFORNTA-NEVADA INTRRSTATE MAOLEV PROJECT -

Fed Reg 28545, May 26, 1999). The Novads DOT, a publie agency with
statewido yansdietion, will serve aa joing lesd ogoney in accordance with section
102(2)(0) of NEPA and the CEQ Regulations (40 CFR. §1506.2(a). The
Commission and CALTRANS, becsuse of their intorest and specicl expertios,
have sgroed to serve as cooperaling agemcica (40 CFR  §1506.2(b).
CALTRANS will also saxve as Jcad agency for puxposes of cosuning that the
doctraemation, prepared by the lesd agencies complies with CEQA and related
Toquirenents in socordancs with Thtle 14, Califzeaia Cods of Rogulations (CCR)
section 15367 of the Cilifomia regularions implamenting CEQA. The patties
inteqd to prepaxe 0 EIS/BIR fbr the project that complies with both NEPA and
CEQA.
As 00-lead agencies, the FRA and Nevada DOT intend to propere 1 Programmatic
EI3/EIR to address the proposad Culifeenis-Nevada Interstate Maglev Project
" slong the 269-mite corridor betwoen Las Vegss, Novada and Anabeim, Califormnia
for purposes of complimcs with fodaral enviroumental statutes mnd fog..: -
(49 CPR. §1501.5). To facilizste smly decizions on the potential Sirst phase of
the progrem, the FIS/EIR will afso include a siteepecific asscssment of the
implementation of & Maglev system covaring the forty-mile oamidor botween Laa
Vegas and Primm (40 CF.R. §1506.4).
The FRA snd Nevada DOT will be responsible fior determining the level of
docummentation reqiured, the scope of the stndy, and the significant iseues ta be
addressed in the EIR/EIS. The document= will ba preparsd i ucovcdance with the
CEQ Regulations and FRA's Procedurcs. The FRA and Nevads 7C7T ™°
responsible for cosming thet the documents prepared pursuant to this MOU mect
the standsrds of NEPA. and for approving all notices and documents required for
compliance with NEPA. The Commission will be responsible for developing
information on issuey relsizd to the nse of Maglov tecimology a8 propoded by the
Commistlon, for engitecring stndics rlsted to the preject, end for the
prepaxation, af the dircction of Nevada DOT, of envitonmental studies addressing

Paged ol DRAFT Nevada Magler Pi ojata airl
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jusmes related to the propesed project, CALTRANS will be responsible for
uﬁsﬁnginidmﬂl}insmdeuhnﬂnghnpmuincmfonﬂn.ﬁumﬁn;mm
docaments prepared pursuant tn this MOU meet the standards of CEQA, sad for
spproving all notices end documents required for compliance with CEQA. In
cmmmwwﬁﬁ.mﬂm«whmﬁrhmmm
sgresmant on the mefhodologies to be used in undertaking impact sascssments in
order ta assure that efforts to achieva complimco With NEPA are ooordinated to
the greatest exteut possible, and to zseure that the oveeall seops of tha docurzont fs
mutoally satisfactory.

Nevada DOT will be responsible for sooping, incindmg the scheduling of scoping |
mostings, and for the prepmation of the purpose snd need statument, the -
devolopment of prelimisery alternutives, the spalysis of potentisl impacts
associated with each alternative, snd the preparstiom of the Draft and Final
BIS/KIR.

The FRA mnd Nevads DOT, m consuliation with the Commission and
CALTRANS, #ill be reyponaible for identifying sppropriatc federal cooperating
agencies for this process (40 CF.R. §§ 1501.6 end 1508.5). CALTRANS and
Nevada DOT, in concultation with the Comeaission, wilt be responaibls for
idantifying eppropriste state and local responaible and trustee agencies for this
process.

Nevada DOT will be respansibie for selecting mxd managing any oconsultants
retained to assist in preparation of the KIS/EIR in acoordmmoe with Nevads DOT's
procuremer? requiraments, and for insuring that confragtors meet the conflict of
interext requiraments of 40 C.FR. §1506.5(c). The FRA has made Jre=ts %o
Novada jn fiseal yexes 2001 and 2002 for planning, preliminary design snd related
sdudics for this profect. The Partics will fund their own staff, travel and related
costs. The prepuration of the BIS/ETR will be funded by aay fiture appropristions
of Pedeea] fmds specifically mado availabls for these purposcs, aod/or s other
stae, Jocal and privete sector finding that ora mads aveilable for these porposes.

Papsof8 DIRAYT Nivads Maglev Projecs MOU
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G.  The Parties agres, to the extent posxible, to expedits the review and spprovel of
the project’s environmoutal doeumants. 1t is anticipated that the final eronine
repart, sny Project scresning report, the Draft EIS/BIR, and the Final FIVER
will be formally released on behalf of FRA xnd Nevade DOT. The Parties agtee
fhat neither Paety will issue such documents on behalf of both Parties without the

other Party’s written approval.

H.  Nevada DOT, with the assistancs of the other parties, will develop and implement
a public involvemnant program to kecp the publiv infonned on the progress of tho
environmental studies.

L The Partics will appoint projoct representstives who will serve as the primary
points of contact in FIVEIR oversight matters. Fach Paty muy change fts
designated project repragentative upon witten notice to the other Partles,

). The Partics will review nd commenmt on pre-decisienal docwoents (draft
tochnicsl studies and memorands, administrative drafts of ths stepirg rep~
sarscaing report, and draft and final BIS/EIRs) but will not release them to others

without the consent of the angmiating Pacty, of as mandated by spplicable state or
federal disclomme (aws,

40 TERMINATION

Any Party msy terminate their participstion in this MOU sfier providing 30 days written
notice to the other Partics.

5.0 RESERVATION OF AUTHORITY

A This MOU does not modify existing agency authority by reducing, expanding or
eransfirring any of the statatory aor rogulatory suthorities and respensthilities of
any of the Signatories. The Parties recognize that the Lapislarures and the
Govemnors of Califormia and/or Nevada may fmpose sdditional requirementy an

Faguéof i DBAFT Navads Magley Profect MOU
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CALTRANS or Nevada DOT by enscting new laws or enscting changes in
ummmm«mnummcmmmdmmmofmum
States may impose additional yequirements on the FRA by enooting new laws ox
enacting changes in cxisting laws, and that guch new roquirements may affuct the
propatation of the EIS/EIR.

B.  None of the Parties to this MOU walves any administrative claims, positions, or
intaxpretations It may have with respect to the applicability e¢ enforeasbifity of
any law or reguiation.

60 OBLJGATION OF FUNDS, COMMITMENT OF RESOURCES

A Nothingin this MOU shall be construed gs obligating any of the Signatories to the
expenditere of fimds in excess of sppropmiations guthorized by law or as
committing sny of the Signatorias 1 eny action or ections for which # Y-t
statatory suthoeity, now or in the future,

B.  NoCALTRANS finds are encambered against this MOU.

70 NATURE OF UNDERSTANDING

A.  This MOU is not interdad to, aud doas not, create sy other right or benefit,

subsisalive of procedural, enforceable at lxw or squity by smy person against the

' Uhite State, the FRA, the Cozumicelon, the Stats of Californis, or tha State of

Novada, aiy agencies thereof, sny officera or employees tiexeof, or any other
Peteon.

B.  Byslgningthis MOLY, the Parties ure not commiiting to any purticalar sction ofhier
thap t joint preparstion and completion of an BIS/HIR for the Califomia-
Neévada Interstats Meglov Project, av degeribed herein.

Page T ol B DRAFT Nevada Maglev Project MOU
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8.0 AMENDMENTS

The Paties yay wuttally agree m writing to amend this MOU =od to develop such
additiona] provitions and proccdures as they detesmine to be noceastry in order to prsus
the development of an BIS/EIR for the California-Nevada Intorstate Maglev Project.

5.0 CONCLUSION

In signing this MOU, e undersigned Parties undorstmd wod accspt the rofes and
yespensibilitics aysigned 30 each of the Pastiss, Each of the Partica agrees to cogperste to
the maximum exvest poasibic to ensure that tha RIS/EIR is doveloped in fu)l compliance
with fadera] and state requirements and to ensute that thare is smaxionmm communication
and i duplication of efforc.

Ml2ries

6l 146/52

Date

Page def 8 DRAFT Nevada Maglev Project MOU
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Administration (RITA). o the Foderal
Molor Carrier Safely Information
(FMCSA) (69 FR 51009, Aug 17, 2004)

FMCSA IC OMB Control No 2126-
0031

Form No MP-1

Type of Review Exicnsion of a
currently approved information
collechion

Respondents Class 1 Molor Carriers of
Passengers.

Number of Respondents 26

Estimated Time Per Response 15
hours.

Expiration Date August 31, 20006.

Frequency Quartorly and Annually

Total Annual Burden' 195 hours [130
rosponses X 1 5 hour per response = 195
hoursl.

Background

The Annual and Quarturly Report of
Class 1 Molor Carriers ol Passengers 15
a mandated reporting requirement
applicable 10 certain motor carrers of
passengers Molor carriers (hath
interstate and intrastate) subject to the
Federal Molor Carmier Safety
Regulations are classified on the basis of
their gross carrier operating revenues !
Class [ passenger motor carriers arc
required to file wath the Agency motor
carnicr quarlerly and annual reports
(Form MP-1) providing [inancial and
operating data (see 49 U S C 14123)
Under the financial and operating
statistics (F&OS) program, FMCSA
collects balance sheal and income
slalomenl data along with information
on lonnage, mileage, employoos,
transportation equipment, and related
dala The Agency uses this information
to assoss the heallh of the industry and
idonlify industry changes that could
affect nutional Iransportation policy
The data also indicale company
financial stability and operutional
characienstics, The data and
inflormation collected are made publicly
available and used by FMCSA 1o
determino a passenger carrier's
compliance with the F&OS program

1For purposes of the Finuncial & Qporating
Stuustics (FX0S) program, pasasnger Larmiurs ure
t Inumfied 1nto the following two groups (1) Cluas
I curriers are those having average annual gross
Iransportation aporating revenues {imcludmg
inturstata and intrastate) of $5 mithon or maore frum
passenger motor Larmur vperinions after applying
1ha revenus deflator formuls i the Note of 40 CFR
1420 3, (2} Clasa 11 pusacnger « arriers urv thusu
huving uverago annuul gross irnnaportalion
nperaling ravenues (including mtorstate and
intrastate) of less than $5 million from purssnger
maotnr Larmier operationy sfter upplying the revenue
doflator formula as shown in Note A of § 1420 3
Ouly Cluss I currlors of pussungors ure requirad 1o
filu Annual und Quarturly Report Form MP=1, bul
Clusu [l passenger carsioss must notlfy the Agomy
whon therw s u c hunge in theur «lassification or
ther ravenites excend the € Lo [ loon

requiremenls sct forth 1n 49 CFR Part
1420

The F&OS reporling regulations were
formerly adinimstered by the Interstate
Commerce Commission. They were
trunslerred Lo the U.S, Dopartment of
Transporiaiion on January 1, 1996, by
Suclion 103 of the ICC Tormination Act
of 1995 (ICCTA} (Pub L. 10488, 109
Stal. 803, Docember 29, 1995), now
codified at 49 U S.C 14123, On
September 30, 1998, the Secrotary
transferred the authorly lo administer
the F&OS program lo BTS {63 FR
52192) LEtfective Seplemnber 29, 2004,
the Secrctary transferred this program
responsibility from BTS und redelogated
it Lo FMCSA (69 FR 51009, Aug 17,
2004). FMCSA will pubhsh a final rule
that transfers and redesignales Lhe F&0S
program reporling requirements,
currently al 49 CFR 1420, from BTS
(now RITA) to FMCSA

Wo parhcularly request comments on
(1) Whether the proposed collection of
information 18 necessary for FMCSA to
meet is goal of reducing commercial
motor vehicle crashes, and the
uscefulness of the inforination wath
respect Lo this goal, {2) the accuracy of
the estlimated IC burden, (3) ways lo
enhance the quality, utility, and clanty
of the information collected; and (4)
ways to mimimise the burden of the
collection of information on
respondents (including use of
automaled collection techmques and
other information technologies) without
reducing the qualily of the collected
information The Agency will
summuriza and/or include your
commonts 1n the request for OMB
approval of this IC

Tusued on July 7, 2008
David H, Hugul,
Arting Administrator
PR Dot E6-11140 Filed 7—13-08, 8 45 am)]
BILLING CODE 4810-EX-P

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

Environmental Impact Statement:
DesertXpress High Speed Train
Betwean Victorville, CA and Las
Vegas, NV

AGENCY: Fedorul Retlroad
Administration (FRA). U S Department
ol Transportation (DOT)

ACTION: Notice of Intenl to prepare an
Environmental Impeact Statement,

SUMMARY: Tho FRA 15 1ssuing this notice
to advise the public that an
Environmental Impact Statement (CIS)
will be prepared for the proposed

DascrtXpross hgh-speed truin project
The project includes passenger stalions,
a maintonance facility, and a new
railroad line alony the 1-15 corndor
between Viciorville, Califormia and Las
Vogas, Novada FRA 15 1ssuing Lhis
nolice to soheit public and agency mput
into the development of Lhe scope of Lhe
EIS and to advise the public thal
outreach activities conducted by the
FRA will be considered 1n the
preparation of the EIS. Federal
cooperating agencies for the EIS are the
Surface Transportation Board (STB), the
Federal Highway Administration
{F1IIWA) and the Bureau of Land
Management (BLM} Alternatives to e
evaluated and analyzod in the EIS
include (1) lake no achon (No-Project or
No-Build), and, (2) construction of &
privately financed steel-wheel-on-sleel-
ruil high-speed train, including a
proposed station in Viclorville and a
station 1n Las Vegds, and a mamtenance
facility in Victorwille Several
alternative routings would be
considered in the EIS
DATES: Three scoping meetings will be
held during July of 2006 Scoping
meetings will be adveriised locally and
are schoduled for Lhe fullowing cities on
the dates indicated bolow

¢ July 25, 2006, Las Vegas Nevada at
The White House, 3260 Joe Brown Dnive
ume 5-8 pm

e July 26, 2006, Barstow, California at
the Ramada Inn, 1571 E Main Street,
time 12—2 pm, and

o July 26, 2006, Victorville, California
ul the San Bornardino Counly
Fairgrounds Bullding 3, ime 5-8 pm

Persons interested in providing
comments on the scope of the EIS
should do so by Augusl 15, 2006
Commanis can be sent to Mr Davad
Valenstein al tha FRA address identficd
below
FOR FURTHER INFORMATION CONTACT: Mr.
David Valenstein, Environmental
Program Manager, Olfice of Railroad
Davolopmenl. Federal Railroad
Administration, 1120 Vermonl Avenue,
(Mal Stop 20), Washington, DC 20590,
(telephone 202/ 493-8368) Information
and documenls regarding the
environmental review process will be
made availuble through the FRA's Web
sile. hitp //www fra dot gov al Passenger
Rail, Environment, Current Reviews,
DescrtXpress

SUPPLEMENTARY INFORMATION: The FRA
will prepure an Environmental Intpact
Statement (E18) for the proposed
DesertXpress high-speed train project
The FRA 1s an operaling administration
of the U S Dapartment of
Transportalion and is primanly
respongible for rarlroad salety
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rogulation Foderal cooperatimg agoncies
for the EIS are the Surfuce
Transporlation Board (STBj, the Federal
Highway Administration (FHWA) and
the Buroau of Land Management [BLM)
The BLM has approval authornly over
the use of public lands under their
control The FITWA has jurisdiction
over the use and/or modification ot land
wilhin Lthe [-15 right of way The §TB
hae extlusive yurisdiclion, pursuant to
49 U S C 10501(b). over tho
construction, acguisilion, operation and
ubandonment of rail hines, rmlroad rates
and services and rail carrier
consolidations and mergers The
construction and operation of lhe
proposed NeseriXpress high-speed tran
projecl 1s subject Lo S'IB's approval
authorily under 48 U.S C 10801 To the
exlenl appropniate, Lhe EIS will address
environmental concerns raisod by
federal, state and local agencies during
the EIS process

Project Description DesurtXpress
Enterprises, 1.I C (the project Applicant)
proposes lo construct and operale 8
privatoly financed inlorstale high-speed
passenger train, wilh o proposed slalion
in Victorvalle, Califoinia and a station in
Las Vegas. Nevada, along g 200-milo
corridor, wathin or adjacent to the [-15
{reoway for aboul 170 miles and
adjacent to existing ralroad lines for
nboul 30 miles

The need for the projec s dircctly
related o the 1apid increase 1n travel
demand butween Southern Cahlornia
and Las Vegas, coupled with the growth
mn populalion in the aroas surrounding
Victorville, Barstow, Primm and Las
Vegas, which has resulted in substantal
congedtion along the T-15 freeway
hetween Vidlorville and Las Vegas
Ridershnp 1s estimaled to be 4 1 million
round trips 1n the first full vear of
service To uccommodate this level of
ndership truins would operate from &
a.m 1010 p m , daily, 365 days a voa
at 20 to 30 rmunule inlorvals during peak
periods

The project would involve
construction of a lully grade-separated,
dedicated doublo track passenger-only
railroad along un approximately 200-
mile corndor, from Viclorville
California to Las Vegas, Nevada Whern
the railrond alignmenl would be within
the I-135 freeway corridor, conlinuous
concrele truck barners, as well as
Amencan Rmlway Enginooring and
Muintlenance of Way Assouiation crash
barners at all supporling columns of
bndges at freeway intorchanges and
overpasses would be provided. The
project would include the construction
of a passenger slation, as woll as
mainlenance, storage and operalions

facility 1n Victorville and one passenger
station in Las Vogas

The proposed Viclorville Stafion
would be located along the west sido of
I-15 between the two oxisting Stoddard
Wells interchanges The facilities
directly associated with the Victorville
qtahion would occupy aboul b0 acres of
land, and would have a parking capacily
for up to 10,000 automobiles Access lo
the Victorville station would be via Lhe
two cxisting Stoddard Wells Road
Inlerchunges,

The Maintenance, Slorage and
Opcrations faclily is proposed 1o be
localed 1n the City of Viclorville on a
site that hes wathin the Viclorville
Vulley Economic Development Arod.
The facihty would require
approx:mately 50 acres and would
include a fuehing stalion, Lrain washing
facihty. repair shop, parls storage, and
operalions center. It 18 oshimated that
approximalely 400 employees would be
based al this facahity

The Las Vogas passunger station
would he localed al one of three
possible localions (1) Near the south
ond of the Las Vegas Strip. (2) in the
cenler section of Lhe Strip; or (3) n
downtown Lus Vegas A light
mdainienance, cleaning, end inspection
farility would also be buult near the Las
Vegas stabion

Alternatives A No-Build alternative
will be studied ax the basehno for
comparison with the pioposed project.
The No-Build Allernative represents the
highway (1-13) and aicport (McCarran)
system physical charsctensues end
capacity as they exust at the Lime of the
EIS (2008) with planned and fundexd
umprovemonts that will be in place at
the time the project becomes
operational Tha project build
alternatives have tho same slalions and
maintenance facihty [he railroad
alignment between Victorville and Las
Vagas can be divided into & distinct
scgmenis. Wilhin the segments, sew oral
build allernatives are beung considerod
as discussed below,

Segment 1 Vactorville lo T onwood
(south of Barslow, Califormal):
Allernative A would depart the
Victorville Station 1 4 south-westerly
direction before turming north and
generally [ollow:ng the oxisting BNSF
Railway Compuny (BNST) railroad
corridor and Route 66 Lo a point just
south of Barsiow, Allernative B would
dopurt the Victorville Stalion und head
north gonerally follow ing the west side
of the I-15 curridor The ahgnment
would diverge from the 1-15 corndor
near Hodge Road end head northerly to
a point just south of Barstow near the
exiling BNSF raulroad ¢ orridor.

Alternalive B would be approxamately
6 8 milas shorler than Alleinauve A

Sagment 2 Lenwood (South of
Barslow] to Yermo, Calilornia* From o
poinl south of Barstow, tho build
altornative alignmont would head north
for ahout five miles, cross the Mojave
River and Lurn east through the Cily of
Barstow Through Barslow the
alignment would utilize an existing, bul
abandoned, former Atchison 1opeka &
Santa Fo railroad corridor along the
north side of the Mojve River, for
approxamatuly throe nuiles before
reaching the vicimily of the 1-15 / Old
Highway 58 interchange on Lhe gastside
of Barslow From this point the
ghgnment would head oast along the
north side of I-15 cornidor through the
town of Yermo to a point just east of the
agricultural inspection station on tho I-
15 Freeway.,

Segment 3 Yormo o Mounlain Pass
Theare are lwo ulignment allernatives 1n
this segmenl Aliernative A entirely
within the median of the 1-15 ireeway,
and Alternative B along Lhe north side
of the 1-15 corridor

Segmeni 4' Mouniain Pass to P’ritnm,
Nevada Alternslive A would leave the
I-15 freeway cornidor and head south
for approximalely four miles hefore
returning to the I-15 freeway comdor
south of 'nmm A portion ol this
alignment mav encroach on the Mojdave
Deserl Preserve, aboul one hall mile
south of the 1-15 freeway  Allernative B
would leave the 1-15 freoeway corndor
anid head north belore returning lo the
I-15 freoway corridor south of Pnmm. A
4,000-foot long turninel would be
necessary for Alternative B

Segment 5 Primmm lo Jean, Nevada
Alternative A would he entirely within
the median of the 115 lreeway
Alternalive B would continue alung the
easl side of the 1-15 [reeway cornidor
belween Primm and Jean

Segment 8 Jcan Lo Las Vogas, hevada,
There are three allernative alignments in
this sugment Alternative A would
conunue 10 the median of the I-15
freoway into the L.as Vogas passenger
slation Alternative B would cross the |-
135 freeway corndor from the cast sido
10 the wesl s1de and continuc along the
wesl side of the 1-15 lreeway corndor
mnlo the Las Vegas passenger station
Alternativo CC would diverge to the cast
and gonerally follow the existing Unian
'acific ralroad corndor into the Las
Vegas passengor slation To reach the
downluown T.as Vegas passengor slation
Alternative A would leava the median
of the 1-15 freeway cormdor noar Oakey
Boulevard and diverpe lo the east to
follow the Union Pucific railroad
corndor lo Bonnewillo Strect
Allernatisvvs B and C would lollow the
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wost side of the 1-15 freeway cormndor
and cross al Oukey Boulevard 1o the east
1o jotn the Union Pacific railroad
corridor to Bonneville Street.

Scoping and Commentls FRA
encourages hroad participation 1n the
EIS process during scoping and review
of the resuiting environmental
documents Commenis and suggestions
are 1nvited from all interested agencies
and the public at large to insure the full
rango of 1ssucs related Lo the proposed
achion and all reasonable alternatives
are addressed and Jll significant 1ssues
are 1dentified. In particular, FRA is
interested in determining whether there
are arcas of environmental concern
where thoro might be Lthe potential for
udentifiable significant impacis FRA
inviios and welcomes public agencies,
communities and members of the publie
1o advise the FRA of therr
envireonmental concerns, and to
comment on the scope and conlent of
the environmental information
regarding the proposed project Persons
interested 1n providing comments on
the scope of the EIS should send them
to Mr, David Valenstein at the FRA
addross identified above by August 15,
2006

Issued in Washington, DC, on july 11,
2006
Mark E Yachmotz,

Asvociute Administrator for Rarlroasd
Drvelopment

[FR Do. kB-=11154 Filed 7-13-06, 8 45 am]
BILLING CODE 4910-08-P

DEPARTMENT OF TRANSPORTATION
Federal Transit Administration
[Docket Number: FTA-2005-23227)

Notice of Proposed Title VI Circular

AGENCY: Federal Transit Administration
{FTA), DOT

ACTION: Nolice of proposed rovisions
and request [or comment

SUMMARY: The Federal Transil
Admunistration (FTA) is revising and
updaling its Circular 4702 1, *Titlo VI
Program Guidelines for Urban Mass
Transit Admimstration Recipients
IFTA is 1ssuing a proposed Title VI
Circular and secks input from mnterested
parlies on this document. Alter
consideration of tha commonts, FIA
will issue a second Foderal Register
notice responding lo comments received
and noting any changos made to the
Circular as a rosult of commenls
raceived. The proposed Circular 1s
available 1n Docket Number 23227 at
hitp //dms dot gov

DATES: Commments musl be recerved by
August 14, 2006. Late filed comments
will be considered to the extent
pructicable.

ADDRESSES: You may submil comments
identified by DOT' DMS Dockel Number
FI'A-05-23227 by any of the [ollowing
methods Web Site hiip //dms dot gov
Follow the insiruchions for submilling
comments on the DOT electronic docket
sile, 'ax 202-493-2251; Mail Dockel
Management Facilily, U.8 Departmenl
of Transporiation, 400 Seventh Streel,
SW, Nassif Building, PL~401,
Washington, DC 20580-0001; Hand
Dohivery: Room PL—401 on the plaza
level of the Nasail Building, 400
Seventh Street, SW, Washington, DC,
belween 9 a.m and 5 p m , Monday
through Friday, except Federal hohidays
Instructions You musl include the
agoncy name (Federal Tranait
Admimstration) and the docket number
(FI'A-05-23227) You should subnul
Lwo comes of your comments if vou
submil them by mail If you wish to
receive confirmation that FTA received
your comments, you must include a
self-addressed, stamnped postcard Note
thal all comments roeceived will be
posted without change 1o the
Department’s Dockel Managemenl
Syslem (DMS) webaile located at
hitp.//dms.dol.gov This means thatf
vour commenl includes any porsonal
identifying information, such
information will be made available Lo
users of DMS
FOR FURTHER INFORMATION CONTACT:
Dawvid Schneider, Office of Cival Righis,
400 Seventh Street. SW , Washington,
DC, 20590, (202) 366-4018 or at_
David Schnerder@fla dot gov

SUPPLEMENTARY INFORMATION:

Background

The authority for FTA's Tatle VI
Circular derives fiom Title VI of the
Cavil Rights Act of 1864,42 USC
2000d, ¢! seq, which prohibnts
discrimination on the basis of race,
color, or nationdl origin in programs and
activities receiving Federal financial
assistance Spocifically. Section 601 of
this ‘Itls provides that ''no person in
tho Uniled States shall, on the ground
of race, color, or national onigin, be
excluded from participation in, be
denied the benefils ol or be subjected
to discnminalion undor any program or
aclivily rocoiving kederal financial
assistance,” (42 U § C 2000d) Scclion
802 authorizes Federul agencies “'lo
effectuate the provisions of {Section
§01] * * * by issuing rules, regulstions
or urders of gencral applicability,” (42
U S C 2000d-1). The U S Dopartment of
Transportation (DOT), 1n an exercise of

ttus wuthority, promulgated regulations,
conlained in 49 CFR Part 21 that
cffectuate the provisions of Seclion 601
and Title VI 1n general

FTA Circalar 4702 1, titled “Title VI
Program Guidelinos for Urban Mass
Transit Administration Recipionts,”
providos information on how FTA will
enforce the Department of
Transporiation's Title VI regulalions at
49 CFR Part 21, The Circular includes
information, guidance, and insirus ions
on Lhe objectives of Title VI, informalion
on specific grant programs covered by
Title V1, a description of FTA data
collection and reporting requirements, a
summary of FTA Title VI compliance
review procedures, a deseniption of FTA
process for implementing remedsal and
enforcoment actions. information on
how FTA will respond to Thtle VI
complaints, and public information
raquirements Circular 4702 1 was last
updated on May 26, 1988,

The propesed circular would make
referenco to and 1n some 1nslances
would summarize the texi of other FTA

uidance, regulations, and other

ocuments Many of the documents
roferred Lo will undergo revision during
the life of the proposed circular In all
casos, the mosl Lurrent guidance
document, regulation, ete will
supercede any preceding inforimation
provided FTA reserves the right to
make page changes to proposed and
final circulars regarding updales tv
other provisions, without subjecting the
entire circular to pubhic comment

Comments Relatod to Reporting
Requirements- In addition to general
comments concerning the draft Title VI
Circular, FTA 15 svoking comments [rom
1ts recipients and subrecipients
concermng tho costs and benefils
associated with meeling the proposed
Circular's guidance Recipienls and
subrucipients are encouraged lo
commant on the number of hours and/
or financial cost associatled with
unplementing the Circular's gmdance as
well as the extenl to which following
the purdance will assisl the recipient
and subracipient 1n achieving its
organizational objeclives

1. Why is FTA revising its Title VI
Circular?

The DOT Title V! regulations and
FTA Circular 4702 1 ullempt lo
trunsform Lhe broad antidiscrimination
1deals set forth 1n Secuion 601 of Titlo
VI into reality. In the 18 years since FTA
last reviged its Title V1 Circular, much
of FTA's gmdance has become outdated
Over those years, legislation, Executive
Orders, and court cases have
trunsformed transporiation policy and
affcctod Title VI rights and
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Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34914

DESERTXPRESS ENTERPRISES, LLC—PETITION FOR DECLLARATORY ORDER

VERIFIED STATEMENT OF M. NEIL. CUMMINGS
IN SUPPORT OF JOINT PETITION BY CALIFORNIA-NEVADA SUPER SPEED
TRAIN COMMISSION AND AMERICAN MAGLINE GROUP
TO REOPEN

1. My name 1s M. Neil Cummings, and I am President of a jomnt venture called the
American Magline Group (“AMG™). I have practiced law lor 30 years, specializing in business
lihgation and transactions. My business address 1s 11150 W. Olympic Blvd., Suite 1050, Los
Angeles, CA 90064. "
2. AMG was formed in 1994 to develop the public and privatc political and financial
support necessary to design, build. operate and maintain an *Amecricamzed™ version of the
German engineered Transrapid™ maglev technology to operate within the Southern California -
Las Vegas transportation corridor, following, substantially, the Intcrstatc 15 (I-15) highway
night-of-way (*I-15 Corndor™) between Anaheim, Califormia and Las Vegas, Nevada via the
Califorma Inland Emprre cities of Ontario, Victorville and Barstow This 269-mile project has
come to be known as the California-Nevada Interstate Maglev Project (“CNIMP™) The partners
in the AMG joint venture are General Atomic. Parsons Transportation Group, Hirschfeld Steel
and my firm, M Neil Cummings & Associates PLC. The AMG has an exclusive contractual

relationship with the developers and owners ol the Transrapid™ technology. to wit:

ThyssenKrupp and Siemens (also known as Transrapid International).

WASH 5606187 1



3. In 1997, the AMG was sclected by and entered into an exclusive public-private
partnership agreement with the California-Nevada Super Speed Train Commission ("CNSSTC™,
which is a bi-state Commission, and a non-profit public bencfit corporation, established by the
States of Ncvada and California in 1988 to design, build, operate and maintamn the CNIMP. The
CNSSTC was then, and 1s now a Nevada “state agency" and California non-profit corporation.
The verified statement of the Vice Chairman of the Commuission, Ken Kevorkian, filed
concurrently herewith, describes the structure and history of the CNSSTC 1n greater detal

4, CNSSTC and AMG plan 1o build and operate a high speed train service utilizing maglev
technology to move passengers through a 269 mile cormdor between Las Vegas and Anahcim,
Califormia via Pnmm, Nevada and Barstow, Victorville and Ontario, California. This service 1s
referred to 1n the multiple reports and studies submitted to the Federal Railroad Adminmistration
(“FRA”) and the U.S. Congress over the past 10 years as the CNIMP. Speeds will cxceed 300
m.p.h. over portions of the route, with one way transit times as low as 86 minutes for cxpress
service between Las Vegas and Anaheim

5. In 1998, acting 1n reliance upon and 1n response to (i) the compelitive requirements
mandated by Congress 1n TEA-21"s “Maglev Deployment Program,” and (ii) the “Final Rule™
promulgatcd thercunder by the FRA (1 e. Section 1218 of TEA-21: 23 U.S.C. § 322), and 49
C.F R. Part 268 et. seq., the CNSSTC and AMG entered into the required Public-Private
Partnership Agreement (49 C.F.R. Part 268.11(b)(3)), and submitted the required Certification to
the U S Department of Transportation (*"USDOT"™) Pursuant to this Certilication, the Public-
Private Partncrship represented and warranted 1o the USDOT that it stood “ready, willing and
able to finance, construct, operate and mantain the [Califorma-Nevada Intersiate Maglev]

project” (“*Certification™).

7
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6. In 1999, afier submuttal of the Certification to the FRA, accompanicd by the required pre-
construction design, engineering and economic bencfits analysis. the CNSSTC was selected by
the FRA a» an “Eligible Participant,” and thc CNIMP as an “Eligible Project™ to recerve federal
assistance under the “Maglcv Deployment Program ™

7. Between 1999 and 2005, Congress appropriated approximately $7.5 million to the
CNIMP to preparc environmental assessment and pre-construction design, engincering and
planning studies for the CNIMP. This fedcral funding was matched with $2 12 million 1n local,
stale, regional and city funds. In making these funds available to the CNIMP, the FRA
negotiated and entered into five (5) separatc Cooperative Agreements with the CNSSTC (as the
named “Granice™)

8. The environmental processes relevant to the CNIMP began i 1999-2000 with the
preparation and issuance by the FRA of an Environmental Assessment  Then, beginning in
2004, the FRA entercd into a 4-party agreemcnt with the states of California and Nevada (as well
as the CNSSTC) to govern the preparation of a “Programmatic™ and “Site Specific”
Environmental Impact Statement ("PEIS/EIS™) The FRA agreed 1o serve as the lead federal
agency. The Nevada Department of Transportation (“NDOT"™") was requested by the FRA to
serve as the lcad state agency, and NDOT agreed.

9 The PEIS/EIS for the CNIMP was commenced on May 20, 2004 with the publication by
the FRA 1n the Federal Register of a “Notice of Intent” entitled *Programmatic Environmental
Impact Statement. High-Speed Rail Corridor, Las Vegas, NV to Anaheim, CA.™'  Acting on the
“Notice of Intent,” a 4-party agrecment was negotiated and entered into 1n November 2004,

pursuant {o which the FRA agreed to scrve as the lead federal agency in the preparation of a

! See 69 Fed. Reg. 29161 (May 20, 2004), attached hereto as Exhibat 1
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PEIS for the full corndor CNIMP, and a site-specific EIS for the starter scgment in the east (1.e.
Las Vegas 1o Primm. This inter-governmental agreement (attached as Exhibat 2 hereto) 1s
entitled *Memorandum of Understanding among the Federal Railroad Administration, California
Department of Transportation, Nevada Department of Transportation and The California-Nevada
Super Speed Train Commission For The Preparation of a Program Environmental Impact
Statement and Program Environmental Impact Report for The Proposed California-Nevada
Interstate Maglev Project ™ (*“MOU”). The CNSSTC is identified in the MOU as a Cooperating
Agency, as is the Califormia Department of Transportation (“CALTRANS").

10.  The PEIS/EIS that has becn underway since 2004 will function as both. (1) A Furst-Tier
environmental document addressing program-level decisions for the overall 269-mile project
from Las Vcgas to Anaheim; and (2) A Sccond-Tier environmental document, addressing
project-level decisions for the imitial segment of the project, “The First Forty Miles” from Las
Vegas to Primm. These two tiers of the PEIS will result in separatc Records of Decision
(“ROD”) issued by the FRA for the Programmatic and Project-Specific NEPA documents.

11.  In 2006, the FRA cntcred into a 6™ Cooperative Agreement, this one with the Nevada
Department of Transportation (“NDOT™) to complete Phases 1 and 2 of the Maglev Project’s
PEIS/EIS.

12.  InJuly 2005, Congress enacted SAFETEA-LU. At Section 1307 of SAFETEA - LU,
Congress directed the U.S. Sccretary of Transportation to provide “federal assistance™ to cnable
deployment of the “Eligible” maglev projects. This legislation, entitled *“Deployment of
Magnetic Levitation Transportation Projects.” allocated a total of $90 million to maglev projects
n the United States Of this funding, $45 million (1.e. 50%) was directed specifically to the

CNIMP (particularly, the starter scgment in the East: “Las Vegas to Primm, Nevada™). The other
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50% (1.e. $45 mullion) was directed to “'a project cast of the Mississippi” to be named later by the
Sccretary of the USDOT.

13.  Due to an inadvertent drafting error, this $90 milhion 1n funding was not 1dentificd as
“Contract Authority.” and was therefore not guaranteed to the eligiblc maglev projects. It took
almost 3 years 10 remedy this mustake, but Congress® original intent was finally correctly
expressed 1n the “SAFETEA-LU Techmcal Corrections Act of 2008™ (“TC Act of 2008"), which
granted Contract Authority to the eligible maglev projects. In addition, the TC Act of 2008
added the phrase *“as a segment of the high-speed MAGLEYV system between [Las Vegas, Nevada
and Anaheim, California” so as to correctly identify the entirc CNIMP interstate corridor (see
Section 102(c) of TC Act of 2008).

14 Enactment of the TC Act of 2008 has enabled the CNSSTC to complctce the necessary
environmental, final design/engincening and financial planning work contemplated by Congress
in making $45 million in guaranteed federal funds available to the CNIMP. The CNSSTC has
been working on a plan for funding construction of the “First Forty Miles™ of the CNIMP. This
plan will be recvaluated in hight of the new funding available under the Passcnger Rail
Investment and Improvement Act of 2008* ("PRIIA™) as well as the American Recovery and
Reivestment Act of 2009 (“Recovery Act™) According to a 2005 study, the estimated cost of
constructing the CNIMP 15 between $12 and $15 billion. We believe that the prospects for
proceeding with construction of the CNIMP arc greatly enhanced by the enactment of the

Recovery Act.

2 pub. L. 110-432
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15.  Rudership studics performed under contract to the FRA forecast that within 10 years of
completing the construction ol the CNIMP, 42.8 million passcnger trips per year, compnsed of
intermediate and full corridor trips, will utilize this service. This will resuft in net operating
profits (1.e. farebox revenues minus operiating and mainienance expenses) of $517.4 million per
year (in year 2000 dollars). This net operating profit projection is based upon a modest one-way
fare of $55.00 for the Anahcim-Las Vegas service (compared with the one-way airfares that now
exceed $125 00, even on the discount airline Southwest Airlines), and a onc-way fare of $4.00-
12.00 for the awrport connector segments on cach end of the CNIMP (i e Anaheim-Ontario
Aarport: Las Vegas-Ivanpah Airport).

17. By comparison, a study complcted by the Clark County (Nevada) Regional
Transportation Commussion in August 2006 found that upgraded, high-speed rail service on the
cxisting Amtrak routes would gencrate ridership of only 119,000 passengers annually between
Riverside, California and Las Vegas, with revenuc covering only 17.9% of the annual cost of
operation and maintcnance. Riverside, California 1s substantially closer to the population basc of
the Southern Califorma Basin than Victorville, Califorma.

18 The DescrtXpress project surfaced in 2006 with a plan to institute passenger-only rail
service over trackage Lo be constructed along a portion (between Las Vegas and Victorville, 60
miles east of Anahcim) of the right-of-way along the I-15 Freeway that has been designated for
use by the CNIMP. The FRA first published a Notice of Intent (“*DX Notice™) to Prepare and
EIS for the DesertXpress project on July 14, 2006 two years after the Notice of Intent published
for the CNIMP. The CNSSTC and AMG participated in the public scoping meetings. It was

clear from the DX Notice that the FRA was processing the environmental review process in a

' 71 Fed. Reg. 40176 (July 14, 2006), atiached hereto as Exhibit 2.
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manner substantially different, and far less complex than the requirements 1t had imposed on the
CNIMP during the preceding years of study. For example, the roles of the State DOT's were
minimized (i.e. there was no lead, or even cooperating state agency designated. ...1n Califorma
or Nevada...or cven mentioned as an interested party in the DX Notice) Furthermore, the DX
Notice made no mention of comphance with the California Environmental Quality Act
(“*CEQA™) or local land use or permitting requirements. This was 1n marked contrast to the
CNIMP’s Notice of Intent. which required (i) NDOT as the lead state agency and Caltrans as a
cooperating state agency, and (n) full comphance with CEQA and rclated California land use
and permitting requirements. Furthermore, the FRA did not require a comparative analysis
between the DesertXpress and the pre-existing CNIMP.

19.  The DX Notice also made clcar that therc would be no rail freight service provided on
the proposed tracks to be used by DeseriXpress. To wit, the DX Notice unequivocally states as
follows: “The | DesertXpress] project would involve construction of a fully grade-scparated.
dedicated double track passenger-only railroad....”" Id. at 40177 (emphasis added). The
description of the track segments 1n the DX Notice mentions no connection or interchange with
the interstate network of freight rail carriers. The description of centain segments spcak of the
routc “‘following the cxisting BNSF Railway Company (BNSF) railroad corridor...” and
“utiliz[1ng] an existing, but abandoned. former Atchison, Topeka & Santa Fe railroad
corridor....” /d There is no discussion of connection or interchange.

20.  The public scoping mectings for the DesertXpress were noticed by the STB and FRA to
take placc on July 25 and 26, 2006 1n Las Vegas, Nevada, Barstow, California and Victorville,
California. A representative of the Surface Transporiation Board was present at all 3 scoping

mectings. all of which I attended. Her name was Catherine Glidden. She is identified n the
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“General Information” booklet distributed at the scoping mectings as one of the “Environmental
Protcction Specialists” with the STB 1 asked Ms. Glidden what the basis was for the assertion in
the Federal Register Notice of Intent, and at the scoping meectings, that the STB had exclusive
Jurisdiction over the DesertXpress project  She (old me she was not surc  After the scoping
mectings (at which the Mayor of the City of Barstow submitted written objections, dated July 26,
2006, objecting on numerous grounds to the DesertXpress project, and expressing support for the
CNIMP: Exhibit 4 hereto), the CNSSTC submitted extensive written comments to Mr. David
Valenstein at the FRA. These written inquiries were scnt to the FRA in accordance with the
instructions specified in the DX Notice (A copy of the CNSSTC’s comments are attached as
Exhibit 5) The CNSSTC poscd a number of important questions concerning both the process,
and the legal basis for the STB’s assertion of alleged “cxclusive junsdiction™ at the scoping
meetings. The CNSSTC also inquired as to the seemingly inconsistent standards being applied
1o the DescrtXpress project by the FRA in the DX Notice of Intent, versus the CNIMP Notice of
Intent 1ssucd in 2004. One of the inquines posed was

“Must a new railroad line be a ‘common carrier railroad hine’ and “part of the

interstate rail network’ to fall within the jurisdiction of the STB? Pleasc cxplain.

How has the STB defined and applied the terms ‘common carrier railroad lines’

and ‘interstate rail network® since its inception mn 1996?

The CNSSTC received no response from anyonc at the STB or the FRA, (o the above
inquiries ..or to ANY of the 35 comments/questions set forth in Exhibit 5.

21.  The next time I, or anyone else within the AMG or the CNSSTC received information
(directly or indirectly) onginating from the STB. or lh_c FRA. on the subject of the STB’s
jurisdiction over the DesertXpress project was an cmail from the STB 10 NDOT that was then
forwarded NDOT to the Exccutive Director of the CNSSTC {Richann Johnson) on June 27,

2007. This e-mail (forwarded to me the same day by Ms. Johnson), attached a decision
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("Dccision”) served that day by the STB, ruling on a Petition filed one year earlier on July 24,
2006 by DesertXpress Entcrprises, LLC, entitled “Petition for Declaratory Order.”™ This
Decision on its face reveals that the Petition by DesertXpress had alrcady been filed as of the
first and only public scoping mectings conducted by the STB, FRA and DesertXpress in Las
Vegas (July 25, 2006), Barstow (July 26, 2006} and Victorville (July 26, 2006) No onc at AMG
or the CNSSTC had actual knowledge of the STB proceeding prior to receipt of the e-mail
discusscd above on June 27, 2007

22.  Afier becoming awarc of the STB's Decision, the AMG and CNSSTC considered, but
ultimately decided not to move to immediately intervene in the proceeding because, at that point,
the viability of CNIMP was unsettled due to the nced for Congress to make the necessary
corrections to SAFETEA-LU. In fact, the future viability of the CNIMP was quite unsettled
from the time of cnactment of SAFETEA-LU in 2005 until June 6. 2008, when President Bush
signed the SAFETEA-LU Technical Corrections Act of 2008 into law. Of note, during the
period from 2006 until June 2008, DescrtXpress was actively lobbying Congress to defeat the
correction language that would allocate funding for the CNIMP. With funding for the CNIMP
sccured as a result of enactment of the Technical Corrections Act 1n June 2008, AMG and
CNSSTC began legal preparations Lo request that the Board reopen the DesertXpress proceeding
and permit CNSSTC and AMG (o intervenc.

23,  The CNSSTC and AMG are mjured by the Board's Junc 27, 2007 Decision in the
DescrtXpress proceeding. After spending more than 12 years, and many thousands of hours and
tens of millions of dollars in gaining the public and private support necessary to build the

CNIMP along the I-15 Corridor, the Board’s decision finding exclusive junisdiction over the

* A copy of the STB e-mail 15 attached hereto as Exhibit 3.
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DescrtXpress project threatens to deprive the CNIMP of the I-15 cornidor right-of-way it needs
to build the CNIMP, without a complete understanding of the facts, and without the consent of
the states, regions and cilies who have gone on record mn support of the CNIMP. Over the past 12
years, the States of Nevada and Califormia, all of the cities | Anaheim, Ontario. Victorville,
Barstow and Las Vegas]. counties {Clark, San Bernardino. Orange and Riverside]. regional
transportation planning organizations |Orange County Transportation Authority (“OCTA™) and
San Bernardino Associated Governments (“SANBAG™)| and metropolitan planning
organizations (“*MPQO's"™) [Southern Califormia Association of Governments |*SCAG™] and Clark
Counly Regional Transportation Commission (“RTC™)] along thc entire 269-mile comdor, have
expressed their unanimous support for the CNIMP. However, the Board’s finding that
DescrtXpress is subject to its jurisdiction, and thus exempt from all non-federal environmental,
permitting or land use laws allows DesertXpress to move forward on its project through the I-15
Corridor right-of-way without the need for obtamning the same state, regional and local approvals
that arc being required of the CNIMP by the same federal agency now sponsoring the EIS of the
DescrtXpress (i.e. the FRA). By focusing the STB’s attention on the question of whether the
Board’s jurisdiction precmpts state and local environmental laws, land use restrictions, and other
permutting restrictions, DesertXpress deprived the Board of crucial facts necessary for it to make
a fully informed decision about the status of DesertXpress as a rail carrier.

24. By their Joint Petition, CNSSTC and AMG are simply asking that the DesertXpress be
held 1o the same environmental, land use and permut approval standards o which the CNIMP has
been held by the FRA over the past 12 years. Both projects are interstate. Both projects will

provide service to passengers (not the interstate freight traffic contemplated to be within the STB
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cxclusive junsdiction). Neither project 1s part of the pre-cxisting interstate rail network. And
both projects seck to attract private funding for construction.
25.  The myjor difference, however. between the DescrtXpress and the CNIMP 1s that the
CNSSTC is a Nevada state agency and California non-profit public benefit corporation, with all
profits earned from operations to go back into the CNSSTC to carry out 1ts sole, non-profit
purpose.
26.  The DesertXpress will not be unjustly prejudiced by reopening this Declaratory Judgment
proceeding. First, DesertXpress chose not to serve the CNSSTC, AMG and Nevada and
Califorma DOT"s with its Petition for Dcclaratory Order filed on June 24, 2006, and chose not to
ever give verbal notice of the Petition to the hundreds of mterested parties at the public scoping
meetings on July 25 and 26, 2006 (including NDOT, the CNSSTC and thec AMG). Moreover,
DesertXpress chosc, 1n its Petition, not to disclose material facts relevant to the Board's
determination of the jurisdictional 1ssues, i.e., that DesertXpress will not become a part of the
interstate rail network and will not serve freight shipper along the line or arrange for a third party
to do so.
27. It may interest this Board 1o know that the studies and reports prepared for state and
federal agencics to date show the CNIMP will provide a superior scrvice to that offered by
DescrtXpress because
. The CNIMP will provide passenger service to an estimated 45 mullion riders
originating from the hcart of the Southern California basin 1n Orange and Los
Angeles counties, which 1s the cquivalent of a new 8 lane freeway moving at a
constant specd of 60mph, or 50 fully loaded 7475 landing cvery hour at McCarran
in the East and LAX 1n the West. Maglev trains will travel at speeds of up to 310

mph, and make the complete 269 mile trip in less than 86 minutes, cven with
every train stopping at Ontario International Airport;

- The DesertXpress will provide passenger service to an estimated 4.6 mllion
riders origmating from the high desert city of Victorvillc...an aspiring community
of approximately 300,000 people located 90 miles and a 2-2.5 hour car ride from

11
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the heart of the Southern Califorma basin. The maximum speed for the Desert
Express' clectric diesel locomotive system will be 125mph, which falls 75 mph
short of meeting the definition of "high speed rail” as defined by the California
High Spced Rail Authority (with whom the Desert Express has not coordinated its
activities). :

The CNIMP will benefit two of the most densely populated counties mn the United
States (Orange and Los Angeles) with highway and airport congestion relief by
providing an "Airport Without Runways" between Anaheim and Ontario
International Airport with a travel ime of 14.5 minutes. .vs 1-1 § hours by car
traveling on onc of the most congested highways in America (the SR-91).

Ontario Airport has three terminals and 1s operating at only 30% of capacity. The
Southern California transportation plan calls for Ontario Airport to be the airport
of the future to relieve the congestion at existing airports, both of which (1.c. LAX
and John Wayne) have either alrcady reached maximum capacity or will do so
within the next five years;

The DesertXpress does not conncect to any atrports in the Southern Califorma
basin. In fact, its last station stop in San Bernardino County i some 90 miles,
and the steeply-graded Cajon Pass, short of Los Angeles or Anaherm. This
project docs nothing to relieve the serious transportation, ar quality and quality of
life concerns now challenging the Southern California Basin,

The CNIMP 1s supported by the MPO for the Southern California region
stretching from the ocean 1o the California-Nevada border (1.¢. SCAG. .the
Southern Califormia Associated Governments), and is included in the SCAG
Regional Transportation Plan voted on by the 70+ cities within the
region...including Victorville The CNIMP is also supported by the MPO for Las
Vegas/Clark County (the Regional Transportation Authority (RTC)), and 1s
coordinating its activities with the Clark County Airport Authonity and the
ongoing EIS for the new Ivanpah International arrport;

Becausc truc high-speed trains do not presently exist in the United States, and
regional travel hetween major metropolitan arcas and states will continue to
become morce difficult and expensive to accomplish with existing modecs, the
CNIMP presents a unique opportunity to build 21st century, electrically powered,
emissions-frec “‘green” 300mph maglev train systems to connect our regional
economic, busmess and residential centers. Open country and expansive highway
and frecway rights of way will allow for the easy addition of thc CNIMP, which
requires a footprint of only approximately 45 feet to build a full, double track
"guidcway," cither “elevated™ or “at grade.”

The 1-15 highway corridor 1s an 1deal first application of the maglev technology,
and this is one of the reasons Congress has funded maglev “Deployment” of the
CNIMP as part of the last major [ederal transportation bill (1.e. SAFETEA-LU).
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28.  The AMG and CNSSTC, joincd by numerous local governments located throughout the
269-mile corridor, support the CNIMP as 1t will provide superior scrvice (including airport
conncctions in Ontario and Victorville, California) in the key transportation corridor linking the
Southem California basin with Las Vegas. Yet, this long planned maglev scrvice throughout the
I-15 corridor could be impaired 1f DesertXpress (which plans service (o only a portion of the 1-15
corridor) 1s allowed to pass through the lurnstiles of the regulatory oversight process far more
quickly because 1t 1s not required 1o comply with state, regional and local environmental, land
use or permitting laws/regulations which have been required of the CNIMP. The Board 1s not n
the business of evaluating the policy 1ssues surrounding rail passenger service, and should not
interject itself nto this debate, particularly when it involves stretching its jurisdiction in
unprecedented ways. By asscrting exclusive jurisdiction over the DescrtXpress...and thercfore
pre-empting all state, regional and local environmental, land use and permitting
requircments...the Board has done just that. It appears that the Board did so, however. without
knowing all the facts Disclosing all of the facts certainly was not high on the DesertXpress® list
at the public scoping meetings on July 25 and 26. 2006. The subject Petition seeks to re-level the
playing flield thereby creating a fair, equitable competition for the best. most meritorious high-

speed train service in the I-15 highway comdor.

13
WASH_5606197 1



VERIFICATION
State of California,
County of Los Angeles,
SS:
M. Neil Cummings, being duly sworn, deposes and says that he has read the foregoing statement,

knows the facts asserted there are true and that the same are true as stated.
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information regarding the proposeod
project can be found al the Coronado
City Hall, Coronudo Public Library and
on the cily's Web site hitp.//
www coronado ca us

Open house public scoping moetings
will be held in the City of Coraniado on
June 9, 2004, from 3-5 p.m. at the
Public Library Winn Room located at
640 Orange Avenuc and from 6-8 p.m.
at the Coronado Middle School Granzer
Hall located al 550 F Avenue 1n the Cily
of Coronado Prior lo the public scoping
meeling on June 9, 2004, a tour of the

rojec! study arca wall be conducled

rom 1 30-2 30 p m on that day The
tour will leave at 1 30 p.m. from the
Public Library al 640 Orange Avenue A
public hearing will be held at a lator
date and a public notice will be
circulated slating the hme and place of
the hoaring The draft EIS will be
available for public and agency review
and commenl prior 1o the public
hearing

To ensure that the full range of 1ssues
related o Uhis proposed action are
addressed and ull significant 1ssues
identified. comments and suggestions
are invited from all interestod parties
Comments or questions concerning Lhis
propuosed action and tho EIS should be
direcled to the FHWA al the address
provided above.

(Catnlog of Federal Domestic Assistance
Program Number 20 205, Highway Planning
nnd Consiruction ‘The regulations
implomenting Executive Order 12372
regarding 1ntergovernmental consultation on
Federal programs wnd activitics npply to this
program)

Issued on May 14 2004
Maiser Khaled,
Director Project Development &
Environment, Federal Highway
Adnunistration, Secramento, Califorma
[FR Dov 04-11439 Filed 5~-19-04, 8 45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF TRANSPORTATION
Federal Rallroad Administration

Programmatic Environmental Impact
Statement: High Speed Rall Corridor
Las Vegas, NV to Anaheim, CA

AGENCY: Fuderal Railroad
Administration (FRA), Department of
"I'ransportation {(DOT)

ACTION: Notice of 1ntent.

SUMMARY: The FRA 18 1ssuing this notice
to advise the public that FRA will
prepure 8 programmatic environmental
impact statement (PEIS) for the
California-Nevada Inlerstale Maglev
Project in coaperation with the Nevada
Depariment of Transportation FRA is

also 1ssuing this notice to solicil public
and agency 1input into the development
of the scope ot the PEIS and 1o advise
Lthe public that cutreach activitios
conducted by the program participunls
will be considered in the preparalion of
Lthe PEIS

The FRA will cstablish the purpose
and necd, examine the regional
imphications, present site-specilic
aspocts of the project that can procesd
to consirurhion, and determine Lthe
foasible study arcas to bo carriod
forward [or sccond lier assessments of
sile-specific environmental impacls
FOR FURTHER INFORMATION CONTACT: For
further information regarding the
programmalic environmental roview,
please contact

Mr. Christapher Bonanti,
Environmental Program Manager, Office
of Railroad Development, Fedoral
Railroad Administralion, 1120 Vermonl
Avenue (Mail Stop 20), Washinglon, DC
20590, Telephone (202) 493-8383, o-
mail chrstopher bonanti@fra dot gov

Mr Jelfroy Fontaine, P.E,, Direclor,
Telephone (775) 888—7440, o-mail
Mfontamme@dot stale nv us. or Mr, James
Mallery, Planning Manager. Telophone
(775) 888—7464, ¢-mail
Jmallery@dol siale.nv us, Nevada
Departmont of Transporiahion, 1263
South Stewarl Stroot, Carson City, NV
89712,

SUPPLEMENTARY INFORMATION:

Background

For over twenty years, lhe Californa
Novada Super Spasd Train Commission
(CNSSTC), a public agency charlored
within the State of Nevada, has
sponsored studies lo examine Lhe
feasibility and the environmental
impacts of hnking the Las Vegas aroa
with vanious poinis in the Los Angeles
region using a high-speed ground
transportation systom Most of these
studies have focused on the use of
megnelic levitation technology. More
reconlly, the CNSSTC sponsured the
first leg of such a projoct, linking a point
on the outskiris of Las Vegas with the
city of Prumm, on the Cohforma-Nevada
border, as one of lhe enirics competing
1n the FRA's Maglev Deployment
Program authorized 1n Section 1218 (23
U.S C. 322) of the Transportation Equity
Act for the 21st Century (TEA21).

'The FRA prepared a pragrammatic
EIS (PEIS) to address the lpuluntiul for
significanl environmental impact from
the Maglev Daployment Program thal
included the Las Vegas-Primm projoct
as one of seven projects analyzed in the
PEIS The notice of availability of tho
final PEIS was published in the Federal
Register on May 4, 2001 CNSSTC had

prepered an environmentul assessiment
for the Las Vegas-I’'imm projecl in
February 2000, which was used by the
FRA 1o assist the agency 1n prepaning
the PEIS The PEIS for the Maglev
Deployment Program is available on the
FRA Wob site at- htip //

wuww dol fra gov/s/env/maglev/
MagPEIS hitm and the environmental
assessment 15 availablo from Mr Bruce
Aguilera, Chairman, Califorma-Nevada
Super Speed Train Commussion, 400 l.as
Vegas Blvd, South, Las Vegas, Novada
89101, Telephone {702) 2204949

Other recont documents relaled to the
Las Vegus-Anuheim project include the
preparalion by the CNSSTC of Project
Descriptions describing the 169-mile
Las Vegas-Barstow component as a
stand-alone project, which were
submuttod to the FRA 1n June 2002, und
the Ontariv-Anaherm scgment, which
was submitted lo the FRA in June 2003.

The Depariment of Transportation
and Related Agencies Appropriations
Act, 2003 (Pub. L. 108-7), which
provides appropriations for the FRA and
other agencies, included funds
specilically 1o conduct additional
design, engineering and environmantal
sludies concerning Lhe California-
Nevada Inlersiate Maglev Project undor
the FRA's Next Generation High Speed
Rail Tachnology Demonstration
Program Some of these funds will be
used to conduct the syslem-wide
Programmatic EIS

The FRA has enlerad into a
Memorandum of Understanding with
the CNSSTC, the Nevada Depariment of
Transportation (NDOT) and the
California Depariment of Transportation
(Caltrans) governing the conduct of this
Programmalic EIS FRA 1s serving as Lhe
lead federal sgency, NDOT is the lead
state agency, and the California
Departmenl of Transportation (Callrans)
and CNSSTC are cooperaling agencios
Through this PEIS, the FRA, NDOT and
tho cooperaling agencics will examine
allernativo routes, viable transportation
ullernatives, and system-wide
environmental 1ssues, and identify sile-
specific problem areas deserving of
more dotailed analysis In particular, in
Light of environmental ussessment work
previcusly completed and the Likely
conatruction sequencing should a
decision be made Lo proceed with the
project following completion of the
programmatic vnvironmental review,
the PEIS will address the Las Vegas to
Primm segment in greater detail that
mught allow this particular segment to
proceed into final design and
construction once the PEIS 15 complele.
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Environmental Issues

Possible environmenlal impacts
include displacement of commercial
and residential propertics,
disproporiionale impucls 1o minonty
and low-income populations,
communily and neighborhood
disruplion, increased noise and
cleclromagnetic interforence along raul
corridors including startie effects on
highway vehicles, traffic impacts
associated with stations, effects to
histonc properiies or archaeolopical
sites. 1mpucts lo parks and recreational
resources, visual quahty effects, impacts
to wuler resources, wetlands, and
sensitive biological species and hahitat,
land use compatibility 1mpacis, energy
use, and 1mpacts to agricultural lands.

Alternatives

The PEIS will consider alternatives
including (1) Taking no aclion, (2)
various ahignmenl options and station
locations for the entire length of the
project and (3) other viable
transportation allernalives The degree
of delail in tho analysis mey vary al
different locations In particular, at the
Nevada end, 1t may bo sufliciently
detailed to support a site-specific EIS,
whilo in the much longer Califorma
segmont, il may be of a broader
programmatic scale, sullicient to
support a decision lo go ahead wilh the
enlire project, but requinng further
analysis to resolve specific delailed
routing and design issues

Scoping und Comment

FRA encourages broad participation
10 the PEIS process and review of the
resuliing environmental documents,
Comments and suggestions related to
the project and polenhial environmental
concerns are invited from all interested
agencies and the public at large to
ensure that the full range of 18sues
related to the proposed action and all
reasonable alternatives are addressed
and all sipmificant issues are wdentified
The public is invited to participate in
the scoping process, to review the Drafi
PEIS when published, and to provide
input at public meetings Lelters
describing 1he proposed scope of the
PEIS and soliciling cuomments will be
sent to appropriate Federal. State and
local agencies, elected officials,
communily orgamzations. and lo private
organizations and citizens who have
previously expressed interest in this
proposal Several public meetings to he
advertised in the local media will be
held in the projoct area regarding this
proposal Release of the Draft PEIS (or
public comment and pubhic meotings
and hearings relaled 1o that document

will be unnounced as those dates are
eslablished.

Persons interested in providing
comments on (he scope of the
programmatic EIS should do so within
thirty days of the publication of this
Nouce of Intent. Commants can be sent
1n wriling 1o FRA or NDOT
reprosenlatives al the addresses listed
above.

Public Scoping Meelings will be held
at the following respoctive locations and
dates,

Las Vegas, Nevada

Date June 21, 2004

Time 4 p.m-9 F m

Localion. City of Las Vegas, Cily
Council Chambors, 400 Stewart Ave.,
Lus Vegas, NV 89101,

Ontario, California

Dafe June 22, 2004.

Tume 4pm-9pm

Location Onlario Convenlion Center,
2000 Convenlion Cenler Way. Ontanio,
CA 91764

Victorwille, California

Date. June 23, 2004

Time 4pm-9pm.

Location: Viclorville Activity Cender,
15075 Hespena Rd , Victorville, CA
92392,

Barstow, California

Dato June 24, 2004

Time.4pm-9pm

Location* Barslow College, Norman

Smilh Centor, 2700 Burstow Rd ,
Barstow, CA 92311

Anaheim, California

Date. Juno 28, 2004

Time 4 p m.=9 p.mn.

Location. Cily Hall Wesl, 2nd Floor,
Cordon Hoyt Conference Room, 201 §
Anshcim Blvd., Anaheim, CA 92805

Issued 1n Washimgton, DG, on Muy 14,
2004
Jo Strang,

Deputy Associate Adnumstrator of Ratroad
Development

[FR Doc., 04-11397 Filed 5-19-04, 8 45 am|
BILLING CODE 4010-08-P

DEPARTMENT OF TRANSPORTATION
Maritime Administration

Reports, Forms and Recordkeeping
Requirements Agency Information
Collection Activity Under OMB Raview

AGENCY: Marilime Admimstration. DOT.

ACTION: Notice and request for
commenis

SUMMARY: In compliance with the
Paperwork Reduction Act of 1985 {44

U.S C. 3501 suq.), this notice announces
thal tho Information Collection
abstracted below has been forwarded to
the Offico of Management and Budgel
(OMB) for review and approval, The
nature of the information collection 15
described as waell as 1ts expected
burden. The Federal Register Notice
with a 60-day comment period soliciting
comments on the following collection of
information was published on February
23, 2004. No comments were received

DATES: Comments must be submitted on
or before Junc 21, 2004
FOR FURTHER INFORMATION CONTACT:
Kelly Farrell, Maritime Administrathion,
400 71h Streat SW , Washington, DC
20580. Telephone 202-366-0041, FAX
202-366—7485 or e-mail
kelly farrell@marad dol gov Copies of
this collection alsv can be obtained from
Lthat office
SUPPLEMENTARY INFORMATION: Manlime
Admunistration (MARAD).

Title, Elements ol Request for Course
Approval,
MB Control Numbor 2133-NEW.
Type of Request. New Collection.
Affected Public Respondents arc
public and private muriime security
course training providers

Forms Nonco

Abstract. Under this proposed
voluntary collection, public and privale
maritime secunity training course
providers may chovse 1o provide the
Maritime Administration (MARAD)
with information concerming the content
and operation of their courses MARAD
will use this informahion to evaluale
whether the course meets the training
slandards and curnculum promulgated
under Section 109 of tho Mantime
Transportation Securily Act of 2002
{MTSA) (Pub. L. 107-295) Courscs
found to mest these slandards will
racetve a course dppraval

Annual Estumated Burden Hours
3,000 hours
ADDRESSES: Send comments to the
Office of Information and Regulalory
Affairs, Office of Management! and
Budget, 725 171h Street, NW,
Washington, DC 20503, Allention
MARAD Desk Officer

Comments are invited on* Whether
the proposed collecthion of information
15 necessary for the proper performanco
of the functions of the agency, including
whether the information will have
practical utility, the accuracy of the
agency’s esumale of the burden of the
proposed mformation collection, ways
{0 enhance the quality, utility and
clarity of the information to be
collecled, and ways lo minimize the
burden of tho collection of information
on respondents, including the use of
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Admimsiration (RITA), to the Federal
Motor Carnier Safely Information
(FMCSA) (69 FR 510009, Aug 17, 2004).

FMCSA IC' OME Control No 2126-
0031.

Form No, MP-1

Type of Heview ' Exiension of a
currontly approved informauon
collection

Respondents Class | Motor Carniers of
Passengers.

Nuinber of Respondents 26

Estunated Time Por Response 1.5
hours.

Expiration Dale' August 31, 2006.

Frequency Quarlerly and Annually

Total Annual Burden. 195 hours [130
responses X 1 5 hour per response = 193
hours].

Background

The Annual and Quarterly Report of
Class T Motor Carnurs of Passengers 19
a mandated reporting require:nont
appheable to cerlain motor carmors of
pussengers. Molor carriers (both
interslale and intrastato) subject to the
Federal Motor Carrier Salely
Regulations are ¢lassified on the basis of
their gross carrier operating revenues !
Class I passanger motor carriers wre
required to file with the Agency motor
camer quarierly and annual reports
{Form MP-1) providing financial and
vperating data [sce 49 U,S.C, 14123)
Under the financial and operating
statistics (F&OS) program, FMCSA
collects balance sheal and income
stalernent data along wath informalion
on lonnage, mileage, employecs,
transporlation equipment, and relatod
data. The Agency uses this information
lo asscss the health of the industry and
wdenlify industry changes that could
allect national transporlation policy
The data alse 1ndicaie company
financial stabilily and operational
charactenstics The data and
information collected are made publicly
available and used by FMCSA Lo
determine a passenger carnor's
comphiance with the F&OS program

1 For purposes of the Financiul & Operating
Stutisies (FXOS) program, pnssanger curtiurs are
rluamfied into the fullowing wo groups (1) Cluss
I vaircinrs ure those having average annual gross
Iranxporistiun vpurating revenues (inc luding
interstate and inlristate) of $5 million or more from
passangur motor carmer uporations ufter applying
tha revenuo doflator funnuls in the Nole of 49 (CFR
1420 3, (2} Class 1l pussengor carriors aro those
having averagn annunl groas transportation
uperating revenues {including interstute and
Intrautate; of luss than 5% milhon from pussenger
wolor Lerrer upurations afier applying lhe rovenue
duflator formula ua shown i Mhote A of §1420 3
Only Cluss § Larriers of passengers aro roqui-ed to
file Annua) snd Quarterly Ropart Form MP-1, but
Clans i puysenger Larmiors must nolify the Agency
whaen there 1s a change in their clussification or
thoir rovenues vxcoud the Class 1 limit

requirements set forth 1n 49 CFR Par
1420

The F&OS reporting regulalions were
formerly administered by the Intorstate
Commorco Commission They were
transferred to the U.S. Doparlment of
Transporlalion on January 1, 19986, by
Section 103 of the ICC Termination Act
of 1995 (ICCTA) (Pub [, 104-88, 109
Stat 803, December 29, 1995), now
codified at 49 U.S.C 14123 On
Soptember 30, 1988, the Sccretary
transforred the authonty to adminisler
the FROS program to BTS (63 FR
52192). Effective Sepicmber 29, 2004,
Lthe Secrolary transferred this program
responsibibty from BTS and redelegated
il 1o FMCSA (69 FR 51009, Aug. 17,
2004) FMCSA will publish a final rule
that transfers und redesignates the F&OS
program reporting requirements,
currently al 49 CFR 1420, from BTS
(now RITA) Lo FMCSA

Woe parhicularly request commentis on
(1) Whether the proposed collection of
information 15 nacossary for FMCSA 1o
meel 115 goal of reducing commercial
motor vehicle crashes, and the
uselulness of the information with
respest Lo Lthis goal, (2) the accuracy of
the estimaled IC burden, {3) ways lo
enhunce the quahty, utility, and clanty
of tho information collecled, and (4)
wuys lo mamimaze the burden of the
colicclion of information on
respondents (including use of
automated collection lachmiques and
other information technologies) withoul
reducing tho qualily of the collected
information The Agency will
summarizo and/or include your
comments 1n the request for OMB
approval of this IC

Issucd on July 7. 2006
David H. Hugel,
Acting Adminsirator
|FR Dov 16=-11140 Filed 7-13-06, 8 45 am)
BILLING CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION
Federal Rallroad Administration

Environmental Impact Statement:
DesertXpress High Speed Train
Between Victorville, CA and Las
Vegas, NV

AGENCY: Federal Railroad
Admunistration (FRAJ, U S Department
of ‘I'ransportation (DOT)

ACTION: Notice of Intent to prepare an
Environmental Timpact Statement

SUMMARY: The FRA 1s 1ssuing this nolice
to advise the public Lhat an
Environmenial Impact Statement (ELS)
will be prepared for the proposed

DosertXpress high-speed train projoct
The projoct includes passenger stations,
a manlenance facility, and a new
railroad Line along the [-15 carndor
between Viclorville, Califormia and Las
Vegas, Nevada FRA 15 1ssuing this
notice lo solicit public and agency input
inio the developmeni of the scope of the
EIS and to advise the public that
outreach activities conducted by the
FRA will be considered in Lhe
preparation of tho EIS Federal
cooperaling agencies for the EIS are the
Surface Transportation Board (STB), the
Federal Highway Adminisiration
(FHWA) and the Burcau of Land
Managemant (BLM) Alternatives to be
ovalualed and analyzed in the EIS
include (1) take no aclion (No-Project or
No-Build), and, (2) construction of a
pnivatoly financed steel-wheal-on-stecl-
raul high-speed train, including a
proposed stalton in Viclorville and a
station in Las Vegas, and a maintenance
facility in Victorville, Several
alternative roulings would be
considered in the EIS
DATES: Three scoping meetings will be
held during July of 2006 Scoping
meetings will be advertised locally and
are scheduled for the fullowing cities on
the dates indicated below

s July 25, 20086, Las Vegus Nevada al
The White House, 3260 Joe Brown Drive
hime 5-8 pm

» July 26, 2006, Barstow, California at
the Rumada Inn, 1571 E Main Streot,
time 12—2 pm, and

« July 26, 2006. Viclorville, California
at the San Bernardine County
Fuirgrounds Bmlding 3, ime 5-8 pm

Persons interested in providing
comments on the scope of the EIS
should do so by August 15, 2006
Commenls can bo sont to Mr. David
Valenslein a1 the FRA address identified
below
FOR FURTHER INFORMATION CONTACT: Mr
David Vulenstein, Environmental
Program Munager, Office of Railroad
Dovelopmunt, Federal Railroad
Administration, 1120 Vermonl Avenue,
(Mwl Stop 20), Washington, DC 20590,
(lolophone 202/ 493-6368) Information
and documents regarding the
environmenlal review process will be
made availuble through the FRA's Wob
site http //www fra do! gov at Passenger
Rail, Environment, Curreni Reviews,
DesertXpress,

SUPPLEMENTARY INFORMATION: The FRA
will prepare an Environmental Impact
Statement (FIS) for the proposed
DeserlXpross high-speed Lrain project
The FRA 15 an operating administration
of the U.S, Departmeni of
Transportation and 15 primanly
responsible for railroad safety



Federal Register/Vol. 71, No 135/Fnday, July 14, 2006/ Notices

40177

regulation. Federal cooperating agencios
for the EIS are the Surface
Transportation Board (STB), the Fadcral
Ihghway Administrabion (FIIWA) and
the Bureau of Land Munagement (BLM).
The BLM has approval authority over
the use of public lands under their
control The FHWA has jurisdiction
over the use and/er modification of land
within the I-15 right of way The STB
has exclusive junisdiction, pursuani lo
49 U S C 10501(b), over the
construction, acquisition, operation and
abandonment of rail hnes, rallroad rotes
and services and rai1l carner
consolidations and mergers The
consiruclion and operation of the
proposed DesertXpross high-speod irain
pruject 1s subject lo STB's approval
authonity under 49 U S C 10901. To the
oxtent appropnate, the EIS wall addross
environmenlal concerns roised by
federal, state and local agencies during
the EIS process

Project Descriplion. DesertXpress
Entorprises, LLC (the projoct Applicant)
propuoses to construct and operato a
privalely financed inlorstate high-speed
passenger train, with a proposed slation
in Victorville, Cahifornia and a station in
l.as Viegas, Nevada, along a 200-mile
corndor, wilhin or adjacent 1o the 1-15
[reeway for about 170 miles and
udjacent to exisling railroad lines for
aboul 30 miles

The need for the project is directly
related Lo the rapid 1increase 1n travel
demand between Southern Califorma
and Las Vegas, coupled with the growlh
in populalion in the areas surrounding
Victorvillo, Barstow, Primm and Las
Vegas, which has resulled in substantial
congestion along the I-15 freoway
belwaoen Viclorvilie and Las Vegas
Ridership 1s estimaled 1o be 4 1 mllion
round trips in the first full year of
service To accommodate this level of
ridership, irains would operato from b
am to 10 p m, daily, 365 days a yeur
a1 20 to 30 minule intervals during peak
peniods

The project would involve
conslruction of a fully grade-separated,
dedicated double track passenger-only
railroad along an approximaiely 200-
mile corndeor, from Victorville
California to Las Vegas, Nevada Where
the railroad ahignmeni would be within
the [-15 [recway corridor, continuous
concrete truck barriers, as well as
American Raillway Engineenng and
Mainlenance of Way Association crash
barners ot ull supporting columns of
bridges at freoway 1nterchanges and
averpasses would be provided. The
project would include the construction
of a passenger slation, as well as
maintenance, storage and operations

fucility in Viclorville and one passenger
station 1n Las Vegas.

The proposed Victorville Station
would Ec f:x:uted along the west side of
[-15 between tho two existing Sloddard
Wells interchanges. The facilihies
directly associated with the Victorville
station would occupy aboul b0 acres of
land, and would have a purking capactty
for up Lo 10,000 automobiles Access to
the Victorville station would be via the
two existing Stoddard Wells Road
Interchanges.

The Mainlenance, Storage und
Operations facility 1s proposed lo be
lacated in the City of Victorville on a
site Lthat lies within the Victorville
Valley Economic Developmenl Area
The facility would require
approximately 50 acres and would
include a fucling station, trmin washing
facility, repair shop, purls storage, and
operations cenler It 18 estimated that
approxunalely 400 employeos would be
based al this facihty

The Las Vegas passenger slation
would be located at one of three
possible locations (1) Near the south
end of the Las Vegas Strip, (2) in the
cenler section of the Strip, or [(3) In
downlown Las Vegas. A Light
mainlenance, cleaning, and inspection
facility would also be built near tho Las
Vegas slalion

Alternatives A No-Build allarnalive
wll be studiced as the baselme for
comparison with (ho proposed project,
The No-Build Allernativo represents the
highway {I-15) and airporl (McCarran)
system physical characterislics and
capacity as thoy oxist at Lthe time ol the
EIS (2008) wath planned and {unded
improvemenls that will be in placo at
the ime the project becomes
operalional The project build
alternatives havo the same stations and
maintenuance facility. The railroad
alignment between Victorville and Las
Vugas can bo divided 1nto 6 distincl
segments Within the sogments, several
build alternatives are being considered
as discussed below

Segment 1 Victorville 1o Lenwood
(south of Barslow, California)
Alternative A would deparl the
Viclorville Station in a south-westerly
direction before turning north and
generally following the existing BNSF
Railway Gompany (BNSF) railroad
corridor and Routs 66 10 a point just
south of Barstow. Alternative B would
depart the Viclorvillo Station and head
north generally following the wesl side
of the 1-15 corridor The alignment
would divergo [rom the I-15 corridor
ncar Hodge Road and head northerly to
a point just south of Barstow near the
axiting BNSF railroad corridor

Aliernative B would be appraximately
0.8 mulos shortor than Allernalive A

Segment 2' Lenwood (South of
Barstow) to Yermo, Cahforma From a
point south of Barslow, the build
aliernative ahgnment would head north
for aboul five miles, cross the Mojave
River and turn east through the City of
Burstow Through Barslow the
alignment would ulilize an cxasiing, but
abandoned, former Atchison Topeka &
Santa Fe rmlroad corridor along the
north side of the Mojave River, for
approximaloly three miles before
reaching the vicimity of the 1-15 / Old
Highway 58 interchange on the eastside
of Barstow From this point the
alignment would head east along the
north side of I-15 cornidor through the
lown of Yermo to a point just east of the
agricultural inspeclion stalion on the -
13 Freeway

Segmeni 3 Yermo (o Mountain Pass
There are two alignment aliernalives 1n
this sogment Alternetive A entirely
within the median of the I-15 freeway,
and Alternalive B along the north side
ol the 1-15 cornidor

Segment 4 Mountain Pass to Primm,
Nevada Alternative A would leave the
1-15 freeway corndor snd head south
for approximately four mles before
returning 1o the I-15 freeway corridor
south of Primm A porhan of this
ulignment may encroach on the Mojave
Desert Preservo, about one hulf mile
south of the 1-15 {reoway, Alternative B
would leave the 1-15 freeway corndor
and head north before relurning to the
1-15 freeway corridor south of Pnmm. A
4,000-foot long tunnel would be
nccessary for Alternative B

Segmenl 5. Primm to Jean, Nevada:
Allernalive A would be entirely witlun
the median of the 1-15 freeway
Allernative B would continue along the
east side of the I-15 freeway cormndor
belweaen Primm and Jean

Srgment! 6 Jean to Las Vegas, Nevada
There are three alternative alignments in
this segment Alternativo A would
continue n the medhan of the I-15
freeway 1nlo Lhe Las Vegas passenger
station. Alternative B would cross the 1-
15 freeway corndor from the east side
to tho west side and conlinue along the
wes! sudo of the I-15 freoway corridor
into the Las Vegas passcnger stalion
Aliernative C would diverge to the east
and generally follow the existing Union
Pacific railroad corridor into the Las
Vegas passengor station To reach the
downtown Las Vegas passenger slalion
Altornalive A would leave tho median
of the }-15 freeway corridor near Qakey
Boulevard and diverge Lo the east to
follow the Unmion Pacific railroad
cornidor to Bonneville Streot
Alternatives B and C would follow the
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west side of the 1-15 freoway corndor
and cross al Ouakey Boulevard Lo the east
1o join the Union Pacilic reilroad
corridor to Bonnowille Street

Scopmy and Comments FRA
encourages broad participation 1n the
EIS prucess during scoping and review
of the resulting environmental
documents Comments and suggestions
aro invited from all interested agencics
and the public at large to insure the full
range ol 1ssues related to the proposed
aclion and all reasonable allernatives
are addressed and all significanl 1ssues
are idenlified In parhicular, FRA is
interesied in determining whether there
are areas of environmental concern
where there might be the potential for
idenlifiable significanl impacts FRA
invites and welcomes pubhic agencies,
commumlies and membors of the public
to advisa the FRA of thair
environmental concerns, ond lo
comment on the scope and content of
the environmenlal information
rugarding the proposed project Persons
inleresled in providing comments on
the scope of the EIS should send them
Lo Mr. David Valonstein at the FRA
address 1donhificd above hy Augusi 15,
2006

Issued 1n Wash:ngton, DC, on July 11,
2008
Mark E. Yachmaelz,
Assoriate Admunistraior for Railroad
Development
['R Doc T6—11154 Filod 7=13-06, 8 45 om)
BILLNG CODE 4910-08-P

DEPARTMENT OF TRANSPORTATION
Federal Transit Administration
{Docket Number- FTA-2005-23227]1

Notice of Proposed Title VI Circular

AGENCY: Federal Transit Admimisiration
(FTA). DOT.

ACTION: Notico of proposed revisions
and requesl for comment

SUMMARY: The Federal Transit
Administralion (FTA) is revising and
updating 11s Circular 4702 1, “Title VI
Program Guidelines for Urban Mass
Transit Admimstralion Recipients.”
FTA 15 1s5s5uing a proposed Title VI
Circular and secks mnput from mlerested
parties on this document After
consideration of the comments, FT'A
will 1ssue a second Federal Remister
notice responding to comments received
and noling any changes made to the
Circular as a result of comments
recmmved The proposod Circular 1s
available 1n Dockel Number 23227 at
http //dms dot gov

DATES: Commenls must bo received by
August 14, 2006. L.ato filed comments
will be considered to the extont
praclicable.

ADDRESSES: You may submit comments
identified by DOT DMS Dockel Number
FTA~05-23227 by any of the following
methods. Web Site: hitp.//dms dol gov.
Follow the mstructions for submiiting
commentls on the DOT elecironic docket
sito; Fax: 202—493-2251; Mail: Docket
Management Facility, U.S Department
of Transportation, 400 Scventh Streel,
SW, Nassif Building, PL-401,
Washinglon, DC 20590-0001; Hand
Delivery Room PL~401 on tho plaza
level of the Nassif Building, 400
Soventh Street, SW , Washinglon, DC,
belween 9am and 5 p m, Monday
through Friday, oxcopt Foderal hohdays
Instructions' You must include the
agency name (Foderal Transit
Admunisiration) and the docket number
(FTA-05-23227). You should submil
two copics of your comments il you
submit them by mail if you wish lo
receive confirmation thal FTA recorved
your comments, you musl include a
self-addressed, stamped posleard. Note
that all comments recoivad will be
posied without change (o the
Department’s Dockel Managemenl
System (DMS) websile located at
hitp.//dms.dot.gov This means 1hal 1f
your comment includes any personal
identifying information, such
information will be mado available lo
uscrs of DMS.
FOR FURTHER INFORMATION CONTACT:
David Schneider, Office of Civil Rights,
400 Seventh Streel, SW., Waslunglon,
DC, 20590, (202) 366—4018 or al
Dawid Schreider@flo dol.gov

SUPPLEMENTARY INFORMATION:

Background

Tha authonty for FTA's Title VI
Crrcular derives from Title VI of the
Civil Rughts Act of 1964, 42 U S.C
2000d, el seq, which prolubits
discrimination on the basis of raco,
color, or nalional origin 1n programs and
achivities receiving Federal financial
assislance Specifically, Section 601 of
this Title provides thal “*no person in
the United States shall, on the ground
of race, color, or national origin, be
excluded from participahion 1n, be
dened the benefits of, or be subjrcted
to disciminalion under any program or
activity receiving Federal financial
assistanco,” (42 U S C 20004d). Seclion
602 authorizes Federal agencies ‘'to
offectuate the provisions of [Seclion
801] * * * hy issuing rules, regulations
or orders of general applicabilily,” (42
U S C 2000d-1). The U 8. Depariment of
Transporlation (DOT), in an exercisa of

this authority, promulgated regulations,
conlained in 49 CFR Part 21 that
effectuate the provisions of Section 601
and Tille VI in general

FTA Circular 4702 1, tuled “Tille VI
Program Guidchnes for Urban Mass
Transit Admimstration Recipionts,”
provides information on how FTA will
enforce the Department of
Transportation’s Title VI regulations at
49 CFR Part 21 The Circular includes
information, guidance, and 1nstruciions
on the objecuives of Title VI, informalion
on specific granl programs covered by
Tille VI, a description of FTA data
collection and reporting requirements, a
summary of FTA Title VI complhance
review procedures, u description of FTA
procoss for implemsenting remod:al and
enforcemenl actions, information on
how FI'A will respond to Tille VI
complaints, and public information
requirements Circular 4702 1 was last
updated on May 26, 1988

The proposed circular would make
roforence to and 1n some instances
would summanze the text of other FTA
‘gluidance. regulations, and other

ocuments Many of the documents

reforrod to will undergo revision during
the hie of the proposed circular, In ell
cases, lhe most current guidance
document, regulation, elc will
suporcede any preceding information
provided FTA reserves the night to
make page changes to proposed and
final circulurs regarding updstes to
other provisions, without subjecling the
entire circular to public comment

Commenis Helated to Reporiing
Requirements In addition lo general
commenls concerning the draft Title VI
Circuler, FTA 1 seeking comments [rom
its recipienis and subrecipients
concerning the costs and benufils
associaled with meeling the proposed
Circular’s gmdance. Recipients and
subrocipients are encouraged Lo
commont on the number of hours and/
or financial cost associaled with
implementing the Circular’s gindance as
well as the extent to which following
the guidance will assist the recipient
and subrecipient 1n achieving its
orgamzational objeclives.

I. Why is FTA revising its Title VI
Circular?

The DOT Title VI regulations and
FTA Circular 4702 1 attempl to
transform the broad antidiscriminalion
1deals sot forth 1n Section 601 of Title
VI nto reality In the 18 years since FTA
last revised its Title V1 Circular, much
of FTA's guidance has become ouldated
Ovor those years, legislation, Executive
Orders, and court cases have
transformed ransportation policy and
affectod Title V1 rights and
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Suby: FW: STB Declaratory Order Approved

Date: 7/3/2007 8:58.30 A.M. Paciflc Daylight Time

From: richnson @ LasVegasNevada GOV

To. MNCASSOC @aol cam, Dave Raberts @ga.com, baguiiera@ bellagiorgsort com,
kenkevorkian @sbeglobal net

fyi

From: Mallery, James W [mailto:jmailery@dot.state.nv.us)
Sent: Tuesday, July 03, 2007 8:53 AM

To: Richann Johnson

Subject: FW: STB Declaratory Order Approved

From: Catherine.Glidden@stb.dot.gov [mailto:Cathenne.Glidden@stb.dot.gov]

Sent: Tuesday, July 03, 2007 8:12 AM

To: david_bricker@dot.ca.gov; steinwert@circlepoint.com; david.valensteln@dot.gov; rrotte@ca.blm.gov;
maiser.khaled@fhwa.dot.gov; emie_figueroa@dot.ca.gov; rick_deming@dot.ca.gov; Mallery, James W
Subject: STB Declaratory Order Approved

The attached decision, served by the Surface Transportation Board (Board) on June 27,

2007, grants DXE its request for a declaratory order filed with the Board on July 24th, 2006. The
filing requested that the Board issue a declaratory order, finding that DXE's proposed construction
of an interstate high speed passenger rail service is not subject to state and local environmentai
review and land use and other permitting requirements because of Federal preemption in 49 U.S.C.
10501(b).

The order clarifies the Board's preemptive authority as it relates to state and local permitting
requirements including the California Environmental Quality Act. The order also reaffirms that
state and local parties will have ample opportunity to participate in the NEPA process.

If you have any questions regarding the specifics of the declaratory order, please feel free to
contact me at 202-245-0293 or via emall at gliddenc

Catherine Glidden

Environmental Protection Specialist
Surface Transportation Board
Section of Environmental Analysis
Washington, OC 20423-0001
Phone: (202) 245-0293

Fax: (202) 245-0454

Tuesday, July 03, 2007 America Online: MNCASSOC
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COMMENTS DELIVERED TO
THF. FEDERAL RAILROAD ADMINISTRATION
BY THE CALIFORNIA-NEVADA SUPER SPEED TRAIN COMMISSION
JN CONNECTION WITH
THE “DESERTXPRESS” STEEL WHEEL ON RAIL I-15 PROJECT

The following comments are directed to the Federal Railroad Administration (FRA), as
the sole lead agency (fedoral or state) identified in the “Notice of Intent 1o Preparc an
Environmental Impact Statement” published in the Federal Register on July 14, 2006 at
pages 4017640178 (“NOTI™} w connection with what is described therein as the proposed
copstruction and operation of “a privately financed steel-wheel-on-steel-rail high-speed
train, including a proposed station in Victorvilie and a station in Las Vegas and a
maintenance facility in Vietorville, along & 200 mile corridor wathin or adjacent to the I-
15 Freeway for about 170 miles and edjacent to existing railroad lines for about 30
miles”, described in the NOI as the DcsertXpress High-Speed Train Project (“Steel
Wheel Project™). It 1s also noted for purposes of these comments that the technology to
be utilized in connection with the Stee] Wheel Project has been identified by the FRA at
public scoping meetings in July 2006 as a diesel-powered train with a maximum

operating speed of 125 mph.
Comments, in accordance with the Notice of Intent published on July 14, 2006, are
directed as follows:
Mr, David Valenstein

Eovironmental Program Manager

Office of Railroad Development

Pederal Railroad Administration

1120 Venmont Avenue (Mail Stop 20)

Washington DC 20590

As used in these questions, the term “legal basis” is defined to mcan all statutory,
regulatory or case law authority, and “factua] basis” is defined to mean all relcvant
factual circumstances or events.

1. Please describe the legal basis and factual basis which support the FRA's decision not to
identify the Nevada Department of Transportation (“NDOT™) and/or the California
Department of Transportation (“Caltrans”) as lead statc agencies, or cooperating agencies
in the “Notice of Intent" (“NOI™) and not to include them as lead or caoperating agencies
in the preparation of the EIS for the Steel Wheel Project.

2. Please state the legal basis, and factual basis for the FRA commencing and publishing &
NOT under federal environmental laws known as the National Environmental Policy Act
of 1969 (“NEPA™) fur the Steel Wheel Project, without a state agency serving as cither a -
lead or cooperating agency. If it is the FRA's contention that neither NDOT nor Caltrans
need be a lead or cooperating state agency to complete an EIS under NEPA for the Steel
Wheel Project, piease set forth the legal basis and factual basis for that contention, and if
this is not the FRA’s contention, why has the FRA not included NDOT or Caltrans as a
lead or cooperating state agency?

2 B3 ¥2:880 90/ET/BT nag sng 330 AT A7IF SRF 78 * HAa 2ues xwx



. Is it the posiion or opmion of the FRA and/or the STB that written certifications,
approvals or permits need not be obtaincd from the State of Califonia under the
California cnvironmental laws known as the California Lovironmental Quality Act
(*CEQA™) as a condition of the FRA conducting an EIS, approving & drafl and final LIS,
and/or publishing a “Record of Decision” in connection with the Steel Wheel Project? If
50, What 18 the lepal basis and factual basis for this position? If not, please explain why
the NOI makes no mention of CEQA.

. Please explain the legal basis and factual basis for the I'RA not requiring that the Steel
Wheel Project cnter into a Memorandum of Understanding (MOU) among and between
all lead and cooperating federal and state agencies, prior 10 the publication of the NOI for
the Steel Wheel Project, whereas the FRA did require, in 2003, that an MOU be entered
into by, among and between all lead and cooperating federal and statc agencies as a
condition of publishing an NOI for the 300 mph high-specd maglev train technolopy
project sponsored by the California-Nevada Super Specd Train Commission
(“CNSSTC"™), a Nevada State Agency (“Maglev Project™), to operate in the same I-15
highway corridor as the Steel Wheel Project.

. Please describe the legal basis and factual basis for the FRA requiring that the Maglev
Project sponsored by the California-Nevads Super Speed Train  Commission
(“CNSSTC”) obtain the consent, approval and agreement of NDOT to serve as the lead
state agency in connection with the ongoing Programmatic Environmentsl Impact
Statement and Environmentsl Impact Statement (“PEIS/EIS™) commenced with the
publication of a Notice of Intent in the Fedoral Register on May 20, 2004, whereas the
FRA did not require that the Steel Wheel Project obtain the consent, approval or
agreement of NDOT to serve as the lead state agency in connection with the EIS for the
Stcel Wheel Project.

Please explain the legal basis and factua!l basis for the FRA's refusal to grant the
CNSSTC's request to serve as the lead state agency in connection with the PEIS/EIS for
the Maglev Project, (cven though the CNSSTC 13 a state agency created by the State of
Nevada in 1988 for the express purpose of planning and issuing a franchise for the
construction of a high-speed train system to operats between Las Vegas, NV and
Ansheim, CA utilizing the same I-15 right-of-way being requested by the Steel Wheel
project to operate between Las Vegas, NV and Victorville, CA), whereas the FRA did not
require any lead state agency in conmection with the EIS for the Steel Wheel Project.
Why did the FRA require that only a state agency with statewide jurisdiction (i.e. NDOT)
could serve as the lead state agency for the Maglev Project, whereas the FRA allowed the
Steel Wheel Project NOI to be published without a state agency serving as either a lead or

cooperating state agency?

. Please describe the legal basiz and factual basis for the FRA requiring that the NOI for
the Maglev Project could not be published, nor the PEIS/EIS commenced, until the
consent, approval and agreement of Caltrans was obtained to serve as a cooperating
agency on behalf of the State of California. Why has the FRA not imposed the same
requirement on the Steel Wheel Project? Please explain.

. Please describe the legal basis and factuat bagis for the FRA requiring that the PEIS/EIS
for the Maglev Project consider alternatives which include “other visble transportation
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alternatives™ (see NOI published on May 20, 2004), whereas the FRA has not requircd
the Steel Wheel Project to consider “other viable transportation allematives?” Why is the
FRA, in the NOJ for the Stec! Wheel Project, roquiring an alternatives analysis which
only includes the “No-Build Alternative” versus constructing the Stcel Wheel Project?
Why is the FRA not requiring the Stecl Whee] Project 1o also consider the Maglev
Project as onc of the transportation alternatives in the EIS being prepared for the Steel
Wheel Project? What is the lcgal basis and factual basis for the FRA's decision in this
regard? Plecase explain.

9. What is the basis for the FRA stating in the Stcel Wheel Project NOI that “ridership is
estimated to be 4.1 million roundtrips in the first full year of service?” Arve ridership
projections customarily included in NOI's published by the FRA in connection with the
commencement of EIS’s? Why did the FRA do so in this case? Beforc publishing this
statement in the NOI did the FRA give consideration to, or consider that the Clark
County Regional Transportation Commission, the MPO for Clatk County, NV, had
published a draft study indicating that upgraded, high-speed service on the existing
Amtrak lines would generate ridership of only 119,000 annually by the year 2010
between Riverside, CA and Las Vegas, with revenue covering only 17.9% of the annual
cost of opcration and maintcnance of a high-speed steel-wheel-on-rail system? Does the
FRA intend to require a peer review analysis and/or investment grade ridership
projections in the context of the EIS for the Steel Wheel Project? Please explain.

10. Did the FRA investigate or determme whether the Cities of Las Vegas or Barstow had
agreed to have a station [ocated in their cities before publication of the NOI for the Stec!
Wheel Project? If not, why not? Please explain.

11. The NOI for the Steel Wheel Praject specifically states that “the STB has exclusive
jurisdietion, pursuant to 49 USC 10501(b), over the construction, acquisition, operation
and abandonment of rail lines, railroad rates and services and railroad consolidations and
mergers.” Plesse explain the condition, breadth and scope of this exclusive jurisdiction.
Must a new railroad line be a “common carrier railroad line™ and “part of the interstate
rail network” to fall within the jurisdiction of the STB? Please explain. How has the
STB defined and applied the terms “common carrier railroad lines” and “interstate rail
network” since its inception in 19967 What are the existing examples in the United
States of newly constructed railroad lines over which the STB has asserted its exclusive
jurisdiction since January 19967 Please explain.

12.1s it the position or opinion of the FRA, or the STB, that the STB has exclusive
jurisdiction over the Steel Wheel Project? Please explain. If not, what is the nature and
extent, if any, of the jurisdiction of the STB over the Steel Wheel Project? Does this
jurisdiction still exist or apply if the Stecl Wheel Project does not plan to make its
opersations available to freight traffic? Does the Steel Wheel Project fit within the STB’s
definition of “common carrier railroad lines that are part of the interstate rail petwork” (as
described in the “General Information” materials distributed by the STB at the July 2006
public scoping meetings for the Steel Wheel Project)? Please explain. What does the
STB's “exclusive jurisdiction™ mean, if anything, as applied to the Steel Whee! Project?
Does the STB’s “exclusive jurisdiction” mean that the STB can insist upon the Steel
Wheel Project being built in the I-15 right-of-way without obtaining the prior written
consent or approval, and over the objsctions of the States of Nevada or Califermia? Does
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“exclusive jurisdiction™ mean that no other federsl, state, regional or local cntity could
prohibit the Stec] Wheel Project from being built even if the project passcs through their
respective jurisdictions? Please expluin the legal and factual bases for your answers.

13 Is it the I'RA’s contention thal the STB has the power and authonty to grant the Steel
Wheel Project the right-of-way necessary to build thc Steel Wheel Project between
Victorville and Las Vepas, in whole or in part? If not, what federal or state ageacics do?
Pleasc explain. Qver which portions of this Steel Whee] Project does the ST13 allegedly
have the power Lo grant right-of-way to the private party intending lo build this project?

14. Which federal and state agencies or authonties have the power and jurisdiction to grant
the right-of-way nccessary to construct the Steel Wheel Project in the J-15 freeway
corridor? Please cxplain. s the answer any different for the Maglev Project? Pleasc
explain

15. Can the FRA, the STB or some other federal agency grant right-of-way to construct the
Steel Wheel Project without the written consent or approval of the City of Barstow,
Southern California Associated Govemments (SCAG) and/or the State of California?
Please cxplain the legal basis and factual basis for your answer.

16. Can the FRA, the STB or some other federal agency grant right-of-way to construct the
Steel Wheel Project without the written consent or approval of the City of Las Vepgas,
Clark County Regronal Transportation Commission (RTC) and/or the State of Nevada?
Please explain the legal basis and factual basis for your answer.

17. Can the FRA, the STB or some other federal agency grant right-of-way to construct the
Steel Wheel Project without the written consent or approval of the California High Speed
Rail Authority (“CHSRA™)? Please explain the legal basis and factual basis for your
answer.

18. Has the FRA been presented with facts or documents proving, to the FRA’s satisfaction,
that construction of the Steel Wheel Project can in fact be completed utilizing only
needed private funds (i.e. no federal, state, regional or local govemment or financial
assistance of any kind) that sre immediately available and on hand to construct the Steel
Wheel Project? If so, please describe the factual and documentary evidence presented 1o
the FRA, when and by whom. If not, what financial plan has been presented to the FRA
by the Steel Wheel Project? Please explain.

19. Has the FRA been presented with facts or documents proving, to the FRA’s satisfaction,
that the ridership and revenue projections of the Stcel Wheel Project are sufficient to
offset the anticipated operation and maintcnance costs and repay the initial capital
investment needed to construct the project? If so, please cxplain. Jf not, please explain.

20. Prior to publication of the NOY, did the FRA obtain the written consent or approval of
NDOT or the Statc of Nevada in support of the Steel Whee! Project? If not, please state
the legal basis and factual basis for the decision not to do so. Has NDOT or the Statc of
Nevada now gone on record as being supportive or opposed to of the Stecl Wheel
Project? Please explain.
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21 Prior to publication of the NQI, did the FRA obtain the written consent or approval of
Caltrans or the Stale of California in support of the Stee) Wheel Project? 1f not, please
state the Jegal basis and factual basis for the decision not 10 do so. las Caltrans now
gone on record as being supportive of or opposed 1o the Stee] Wheel Project? Please
explain.

22. Pnor w publication of the NOI, did the FRA obtain the written consent or approval of the
Clark County, NV, RTC, as the Metropolitun Planning Organization (MPQ) for Clark
County, in support of the Stcel Wheel Project? If nol, pleasc slate the Jegal basis and
factual busis for the decision not to do so. Has the RTC now gone on record as being
supportive of or opposed to the Stee]l Wheel Project? Please explain.

23, Prior 10 publication of the NOI, did the FRA obtain the written consent or approval of
Southern Califomnia Associated Governments (SCAG), as the MPO for the California
couatics through which the Steel Wheel Project will pass if constructed, in support of the
Steel Wheel Project? If not, please state the legal basis and factual basis for the decision
not to do so. Has SCAG now gone on record as being supportive of or opposed to the
Steel Wheel Project? Please explain.

24 Prior (o publication of the NOI, did the FRA obtain the written consent or approval of the
City of Barstow in support of the Steel Wheel Project? If not, please state the legal basis
and factual basis for the decision not to do so. Has the City of Barstow now gone on
record a3 being supportive of or opposed to the Steel Wheel Project? Please explain.

25. Prior to publication of the NOI, did the FRA obtain the written consent or approval of
the CHSRA. in support of the Steel Wheel Project? If not, please state the legal basis and
factual basis for the decision not to do so. Has the CHSRA now gone on record as being
supportive of or opposed to the Steel Wheel Project? Please explain,

26. Prior to publication of the NOI, did the FRA obtain the written consent or approval of the
CNSSTC in support of the Steel Wheel Project? If not, plcase state the legal basis and
factual basis for the decision not to do so.

27. What is the FRA doing, or does it plan to do in the future, to make certain that the [-15
interstate o federal Jand right-of-way granted (if any) to the Steel Wheel Project does not
conflict with or impair the right-of-way needed to construct the Maglev Project, which
previously commenced its PEIS/EIS in 20047

28. Are the FRA and STB prepared to provide assurances to the CNSSTC, State of Nevada
and/or State of California that they will take the actions necessary to cnsure that the
necessary federally controlled right-of-way will bc made available to build both the
Maglev Project and the Steel Wheel Project? If so, what type of assurance is the
FRA/STB prepared to give? 1 not, why not?

29. Is it the intention of the FRA in the context of the EIS’s for the Steel Wheel Project to
compare and contrast the environmenta] impacts of a steel-wheel-on-rail, diesel
locomotive powered technology operating between Victorville, CA and Las Vegas, NV
versus the environmental impacts of an electromagnetic, contact-free, emissions-free
technology planned by the Maglev Project? If not, why not? If the emissions impacts of
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the Maglev Project are significantly more favorable than the emissions impacts of the
Stee] Wheel Project, would thiz be a facior in the FRA's decision whether or not 10
approve a drafl or final LIS and/or “Record of Decision” for he Steel Wheel Project? 1f
not, why pot?

30. What consideration, if any, has the FRA given to the potential negative impact of the
I'RA’s actions n connection with the Steel Wheel Project on the {ranchise issued by the
CNSSTC to a privale cntity (the American Magline Group) to build the Maglev Project in
the same 1-15 interstatc highway corridor which the private party sponsoning the Steel
Wheel Project intends to use? Was any consideration given by thc FRA to the conflicting
needs being created for the same right-of-way and how these conflicting nceds might be
satisfied? Was any consideration given by the FRA to the competition being created by
the FRA's actions for the same sources of private funding? Pleasc explain your answers.

31. What consideration, if any, has the FRA given to the negative impacts of 1ts acuons with
respect to the Steel Wheel Project on the power and authority of the CNSSTC, as granted
to it by Nevada state law?

32. What consideration, if any has the FRA given to the fact that the laws of the United
States (specifically beginning with the Maglev Deployment Program in 1997: 23 US.C.
Section 1307) have been relied upon by the CNSSTC and its private partner/franchisee
(the AMG) in spending many thousands of hours and millions of dollars over the past 8
years on the planning necessary to design, build and operate the Maglev Project in the
same I-15 highway corridor as the Stee] Wheel Project intends to use, as identified in the
FRA’g recently published NOI? Please explain.

33. Did the State of Nevada, or any of its agencies or representatives request that the FRA
preparc and publish 2 NOI for the Steel Whee!l Project? If so, please explain.

34. Did the State of California, or any of its agencies or representatives request that the FRA
preparc and publish a NOI for the Steel Wheel Project? If so, please explain.

35. Who comacted the FRA to request that an NOI be published to commence an EIS for the
Steel Whee] Project? Was it a private party, and if so who? When was this request first
made, and why has the NOI been published now, on July 14, 2006, rather than sooner or
later? Please explain.
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Good afternoon Chairman Olver, Ranking Member Latham and members of the
Subcommittee. | am Matt Rose, the CEQ of the BNSF Railway, and 1 appreciate the
opportunity to testify before the Subcommittee today on the issue of high speed rail. Asa
freight railroad CEO, a member of the National Surface Transportation Policy and Revenue
Study Commission, and an early supporter of the One Rail coalition, I’ve had a lot of

opportunity to think about what our country’s vision for passenger rail ought to be.

1, too, have traveled to Europe and Asia and appreciate the perspective of those in
the United States who ask why Americans can’t have what they have — 200 mph corridor
service connecting dense population centers which, themselves, have efficient regional
transit distribution. However, as I discovered in my work on the Commission, while many
passenger rail advocates and policy makers at all levels of government are intercity
passenger rail advocates, they are somewhat skeptical of this vision. Their appetite is for a
more incremental approach of improving existing intercity passenger rail service. Perhaps
conditioned by years of scant Amtrak budgets and Congress’s disinterest in a formal
federal intercity passenger rail program, many also are concerned that some large
metropolitan areas might not be included in a “bullet train” network, either due to
unavailability of right of way or other market-based demand reasons. In the Commission

deliberations, we had a very robust discussion about these issues.

The Commission clearly called for the kind of investment needed to support

passenger trains operating at the highest speeds in sealed, passenger-only, separated right

of way. It called upon Congress to see the future, as Europe and Asia have, and begin the



process of developing a corridor system of truly high speed rail. Make no mistake about
it — this is a trillion-dollar funding proposition. Such a system may be beyond our current
means; but one certainly can envision the development of five to ten truly high speed
passenger rcgional rail corridors that make economic and operational sense. California -
where you would expect some of these corridors should be — has taken the difficult yet
necessary steps toward a vision of 200-plus mph passenger trains, despite a challenging

budgetary environment.

Importantly, the Commission report also specifically recognizes the contribution
that less-than-highest speed passenger trains in corridors of fewer than 500 miles can make
to the Nation’s transportation system. Existing Amtrak service outside the Northeast
Corridor generally achicves 79 mph on freight rail tracks. Public investments made to
enhance reliability of this service can yield tremendous on-time performance reliability
benefits, which is often all that is needed to successfully satisfy demand for passenger
service in certain markets. There are many examples of this, but most recently, BNSF
completed several double track construction projects on behalf of the State of California,
which are intended to further improve already good on-time performance levels for 79 mph

service.

Speaking as a freight railroad CEQ, it is possible 1o increase speeds from 79 mph to
90 mph on tracks that both freight and passenger trains use. Upgrades would include the
implementation of Positive Train Control (PTC), which I'll touch on again shortly. Track

would need to be upgraded from Class IV to Class V track, which would lead to a step



level increase in track maintenance and track component replacement. For example, a
larger number of ties per mile would have to be replaced each year. Rail joints would have
to be eliminated. Extensive and regular undercutting would have to be undertaken to
eliminate sub-grade defects. Rail would have to be re-surfaced much more often. All of
this, in turn, would lead to more frequent outages for needed work, which will make joint

freight/passenger operations more challenging and expensive.

At sustained speeds in excess of 90 mph, passenger train operations will need to be
segregated from freight operations on separate track. The level of maintenance work
required, the very different impacts passenger and freight rolling stock have on the surface
of the rail and managing the flow of train traffic with such differences in speeds would
make the joint use of track uneconomic and impracticable. Furthermore, it is my belief that
at these speeds all interface between passenger trains and road crossings will need to be
climinated by grade separations or crossing closures. While it may be possible in some
instances to co-locate higher speed passenger tracks with freight tracks in a freight
railroad’s existing right of way, that won't always be the case, and other right of way
should be obtained. Where it is possible for the public to purchase freight railroad right of
way, we must ensure sufficient capacity remains to operate safely and protect the ability to

serve freight rail shippers, present and future, on a corridor.

In sum, the Commission’s model for intercity passenger rail in this country is to
develop the highest speed rail where feasible and economically viable, coupled with more

reliability for 79-90 mph passenger service in other key corridors where it will continue to



make sense from a density, utilization and cost perspective. We believe that this vision
could finally generate the public support and political will necessary for a successful

passenger rail system in this country.

During the Commission’s deliberations, Wisconsin DOT Secretary and Chairman
of States for Passenger Rail Frank Busalacchi and the late, great Paul Weyrich and I spent a
lot of time debating the provisions of the report that dealt with the passenger and freight
rail interface. It was a worthy exercise because from it came a clear understanding of the
importance of how freight and passenger rail are interdependent in today’s policy, political
and economic environment. This is the origin of the OneRail coalition, which consists of
passenger, freight and environmental interests and advocates for the benefits of both freight

and passenger operations.

There were some basic principles around this interface upon which the Commission
agreed. These are basic rules of faimess, which make public-private cooperation possible
and fruitful. In my own experience, they have helped BNSF and many communities on the
BNSF network — including Seattle, Chicago, Albuquerque, St. Paul/Minneapolis, and Los
Angeles - realize a partnership that achieves outstanding commuter rail service without
degrading present or future freight service. These communities recognize their stake in

both passenger and freight rail service.

The first key principle is that access by passenger providers to freight rail networks,

where reasonable, must be negotiated at an arm’s length with freight railroads. This



includes joint use tracks and rights of way, as well as opportunities for shared corridors
with separate track structure for freight and passenger service. The second is that the
impact on present and future corridor capacity must be mitigated to ensure that rail freight
capacity is not reduced, but enhanced. This recognizes that speed differences between
passenger and freight trains and certain well-defined passenger service requirements must
be taken into account. There must be a fair assignment of costs based on the ongoing cost
of passenger services, including the cost of upgrading and maintaining track, signals and
structures to support joint freight and passenger operations and the cost of maintaining and
improving the safety and reliability of highway/railroad intersections in joint use corridors.
Finally, all host railroads must be adequately and comprehensively protected through
indemnification and insurance for all risks associated with passenger rail service on their

lines and in their rights of way.

I’d now like to turn your attention to an issue that has become very important in the
discussion about the passenger-freight interface: positive train control (PTC). Congress
has placed a non-risk based, multi-billion-dollar mandate to install PTC on what effectively
could be 90% of the freight rail network. This is driven by the requirement to implement
this technology where passenger rail or shipments of certain hazardous materials utilize the

network,

BNSF began developing this train contro] technology in 1984, which led us to the
development of what we now call Electronic Train Management System (ETMS).

However, it was never intended to be implemented on the scale envisioned by the mandate



included in the rail safety bill enacted last year by Congress. The unprecedented cost —
which we estimate could be in excess of $1 billion when fully implemented on BNSF in
2015 - is driven by factors mostly outside of our control, such as the presence of passenger
trains and our statutory common carriage obligation to haul toxic chemicals. The cost will

have to be fairly allocated between BNSF, its shippers and the public.

This mandate represents a tremendous financial burden not just on the freight
railroads, but also on Amtrak and the commuter lines. If you have not yet heard about this
issue from these constituencies, you soon will. They are partners in the cost of
implementing this technology across jointly used lines. While the rail safety bill did
authorize a relatively small technology grant program ($50 million per year for Fiscal
Years 2009-13), no funding has yet been appropriated. I urge you to fully fund this

program.

However, you should also ensure that other funding sources are available to the
public passenger and private freight railroads to help defray the tremendous financial
impact the mandate will have. For example, the intercity passenger and high speed rail
programs at the Federal Railroad Administration received significant funding in the
American Recovery and Reinvestment Act. The intercity passenger program has
previously been tapped for safety technology investments like centralized traffic control
and cab signal systems and makes sense as a funding source going forward, given the PTC

mandate’s intense focus on passenger train operations.



In addition, the Department of Homeland Security’s rail security grant program was
created by Congress with specific statutory language making train control, tracking and
communications systems eligible for funding. The Transportation Security
Administration’s long time focus on reducing security risks surrounding shipments of
Toxic Inhalation Hazards fits squarely with the mandate’s inclusion of rail lines carrying

these highly hazardous materials.

Finally, the freight railroads continue to support a rail infrastructure tax credit bill,
sponsored by Congressman Kendrick Meek (D-FL) and Congressman Eric Cantor (R-VA)
in the House. This bill provides a 25% tax credit and expensing for rail infrastructure
expansion activities, of which PTC implementation is eligible. I believe this is a significant
way that Congress can soften the impact this mandate will have on the railroads, in what is

one of the most economically challenging times we’ve seen in decades.

In closing, my recommendations to you are two-fold:

1) Observe the principles for passenger/freight joint use of rail right of way that the
Commission recognized, and be realistic about the kind of passenger service that can be
achieved, given the limitations of joint use. Generally, those limitations are based on

nothing less than the laws of physics and the consequences that flow from them.

2) Develop a realistic vision for passenger service that works for all stakeholders

including freight railroads and the nation’s shippers — and fully fund it.



It took $4 a gallon gas to show us that passenger train options are important to
providing a fuel efficient alternative to the highway for millions of Americans. In addition,
though, a comprehensive passenger rail program may shift a portion of the congested short-
medium haul air traffic to rail, expand employment in the passenger rail industry and
engender vibrant economic development around these networks. The choice to fund
passenger rail over the next 20 years can have as significant an impact on this country as

funding Air Traffic Control and runways have had in the last 20 yeuars.

I appreciate the opportunity to present these views and I would be happy to answer

any questions you have about passenger rail or freight rail policy.



