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UNITED TRANSPORTATION UNION'S
PETITION TO REVOKE

United Transportation Union ("UTU") respectfully moves the Surface Transportation Board

("STB" or "Board") to revoke the exemptions in the above-captioned proceedings On November 3,

2008, Grand Elk Railroad ("GER") filed its Verified Notice of Exemption pursuant to 49 C F R §

11 SO 31, etseq Simultaneously, Watco Companies ("Watco") filed its Notice of Exemption pursuant

to 49 C.F R. § 1180 2(d)(2) UTU believes these filings are misleading and should be revoked

STATEMENT OF FACTS

A. Description of the Proposed Transaction

GER is a new, wholly owned, non-earner subsidiary of Watco Companies, Inc., headquartered

in Kalamazoo, MI. In this proposed transaction, GER will lease 122 9 miles of Norfolk Southern

Railway Company ("NS") rail lines between a point just outside of Elkhart Yard in Indiana and Grand

Rapids, Michigan viaKalamazoo, Michigan (collectively, the "Kalamazoo Branch**) GER also will

lease the Botsford Yard outside Kalamazoo for tram and car handling purposes Finally, GER will

obtain incidental trackage rights over a 0 43-mile segment of the Michigan Main Line to connect

Botsford Yard and the Kalamazoo Branch Finance Docket No 35187 Notice of Exemption at p 4

This proposed transaction involves some of the same rail lines, and essentially the same

parties, as an earlier proposed transaction reviewed in STB Finance Docket No 35063, Michigan

Central Railways, LLC - Acquisition and Operation Exemption - Lines of Norfolk Southern

Railway Company (the "Michigan Central Transaction**), the approval of which was denied by the

STB in a decision served on December 10, 2007. Id

GER will lease and operate the rail lines owned by NS and is located between (0 Milepost

KII1 4, at Elkhart, IN, and Milepost KH 27 4, at Three Rivers, Ml (2) Milepost FB 27 3 at Three
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Rivers, MI, and Milcpost FB L02 3, at Grand Rapids, MI, (3) Milepost KZ 94 25 and Milepost KZ

95.0 (Kalamazoo Industnal Track), (4) Milepost OW 66.6 and Milepost OW 7024 (Plamwell

Industrial Track), (5) Milepost XH 88.10 and Milepost XH 92.40 (Hastings Running Track), (6)

Milepost CQ 42 8 and Milepost CQ 43 9 (CK&S Industnal Track), along with the yard tracks in

Botsford Yard located between Milepost MH 141 8 and Milepost MH 142 7 In addition, GER will

be granted incidental trackage rights over the NS rail line located between Milepost 143 03 and
i

Milepost 142.60, at the Botsford Yard Id at 7-8. \

GER ccrti fled that its projected revenues as a result of this transaction wi 11 not result m GER

becoming a Class II or Class I rail earner The projected annual revenue of GER may exceed $5
i

million though GER claims that the revenue projection is optimistic, given the economic and market !

forces that have led to this Grand Elk Transaction such as the announced closure of the General !

Motors stamping plant in Grand Rapids, MI (the largest shipper on the lines) Nevertheless. GER ;

states that it will be better able to arrest and reverse the declining traffic patterns that have become

endemic to the leased lines. Id at p. 8 (emphasis supplied)

GER claims the lease agreement between GER and NS will not contain any provision that :

prohibits GER from interchanging traffic with a third party j

In Finance Docket No 35188, Watco also Tiled its Notice of Exemption on November 3,2008

In this related transaction, Watco filed to continue in control of GER upon GER becoming a Class III

railroad Watco, a non-camer, is a Kansas corporation which currently controls nineteen (19) Class ;

HI railroads operating in 16 stales Watco also owns 100 percent of the issued and outstanding stock '

I
of GER, a Delaware limited liability company and a non-camcr that was formed for the purpose of j

leasing and operating certain rail lines owned by NS Finance Docket No 35188 Notice of Exemption \

at p. 3
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Watco also controls, through stock ownership and management, the South Kansas and

Oklahoma Railroad Company ("SKO"), Palouse River & Coulee City Railroad, Inc ("PRCC"), the

Timber Rock Railroad, Inc. ('TIBR"), the Stillwaler Central Railroad Inc ("SLWC"), the Eastern

Idaho Railroad, Inc ("EIRR"), Kansas & Oklahoma Railroad ("K&O"), the Pennsylvania

Southwestern Railroad, Inc. ("PSWR"), the Great Northwest Railroad, Inc ("GNR"). the Kuw River

Railroad, Inc ("KRR"), the Mission Mountain Railroad, Inc ("MMT"), the Mississippi Southern

Railroad, Inc ("MSRR"), the Yellowstone Valley Railroad, Inc ("YVRR"), the Louisiana Southern

Railroad, Inc ("LSRR"), the Arkansas Southern Railroad, Inc. ("ARSR"), the Alabama Southern

Railroad, Inc. ("ABS"), the Vicksburg Southern Railroad, Inc ("VSOR"), the Austin Western

Railroad, Inc ("AWRR"), the Baton Rouge Southern Railroad, LLC ("BRSR") and the Pacific Sun

Railroad, LLC ("PSRR") SKO, PRCC, TIBR, SLWC, EIRR, K&O, PSWR, GNR, KRR, MMT,

MSRR, YVRR, LSRR, ARSR, ABS, VSOR, AWRR, BRSR and PSRR are Class III earners which

operate rail lines in 16 states. Id at p. 4

The rail lines operated by SKO, PRCC, TIBR, SLWC, EIRR, K&O, PSWR, GNR, KRR,

MMT, MSRR, YVRR, LSRR, ARSR, ABS, VSOR, AWRR, BRSR, and PSRR do not connect with

the rail lines that will be operated by GER The rail lines that will be operated by GER are located

in Indiana and Michigan No Watco rail earner currently operates in Indiana or Michigan Id

GER claims that the proposed transaction will be successful in reversing the significant

decline in rail carloadmes on these lines. GER states it will be better situated to work with customers

and local communities to once aeam grow the traffic on the lines. Finance Docket No 35187 Notice

of Exemption at p. 6 (emphasis supplied)



ARGUMENT |

In proceedings involving notices of exemption, the Board determines, inter alia, (\) whether

the proposed transaction falls within the scope of the class exemption, (2) whether the notice contains

the information required by the Board's regulation, and (3) whether the information in the notice is

complete (/ e. includes all information required by the Board's regulations) and is not false or i
i

misleading.1 Generally, if the notice of exemption meets these requirements, the Board will submit ,

the exemption to become effective except in those circumstances where the notice presents

substantially complicated or controversial matters for which the class exemption was not designed2 j

*See eg, 49 CFR. § 115032 (2), (e) (stating that, to qualify for class exemption for
acquisitions and operations under Section 10901, applicant must file verified notice of exemption with
required information and abnef caption summary, and - in the cascof a earner with projected annual
revenue of at least 55 million - post a labor notice); id § 1150 32(c) (exemption is void ah mitio if
notice contains false or misleading information), i</ §§ 1180 2(d), 1180 4(g) transaction is exempt if
it is within one of 8 specified categones and applicant files notice of exemption which includes
information required by Board's regulations)

2Eg, Greenville County Economic Development Corp - Discontinuance of Service
Exemption - In Greenville County. SC, AB-490X, STB Decision served January 29, 2004 (class
exemption discontinuance procedures under an out-of-service exemption were not appropriate when
the failure to initiate service were under pending litigation and not reported to the Board), Burlington
Northern an Santa Fe Ry Co - Acquisition and Operation Exemption - State of South Dakota,
Finance Docket No 34645, Decision served January 14, 2005 WL 79210 (S T.B.), at *2 ("South
Dakota'1) (rejecting notice of exemption because class exemption is "typically reserved for
uncomplicated and noncontroversial issues," whereas BNSF's notice of exemption involved lines then
currently in litigation over a contractual dispute over the scope of rights retained under applicable
agreements and the existence of access and purchase option rights, which complicated the transaction
beyond the bounds intended for the class exemption procedure), Riverview Trenton R R Co -
Acquisition and Operation Exemption - Crown Enterprises, fnc, Finance Docket No 33980,
Decision served Feb. 15,2002,2002 WL 226940 (S T B.), at *2 ("Aim-view Trenton") (revoking
exemption covered by notice because it involved the proposed conversion of private earner
operations into common carrier service, thereby raising issuesof local control, and therefore attracting
substantial controversy and opposition from the public agencies at risk of losing said control)



UTU asserts that GER's exemption filing in Finance Docket No 35063 must be revoked on

the basis that GER's notice and subsequent information were false and misleading

A. January 29,2009 Decision Herein.

The Board held in this decision the following

According to GER, the lease contains a provision requiring GER to
upgrade and to maintain the line to Federal Railroad Administration
(FRA) Class 2 standards, and the penalty for failure to keep this
commitment is termination of the lease, which would reestablish NS's
obligation to provide service GER states that it intends to invest 58 9
million in start-up capital to upgrade the line and to improve service,
listing several upgrades that it says it intends to make m order to
improve service, including bndge replacement, track rehabilitation,
and rehabilitation of the Botsford and Hugart yards

Attempting to show that Watco's economic prospects might be too
poor to allow GER to raise this start-up capital, UTU, BLET, and state
senator Basham point to a Dunn & Bradstrct (D&B) rating and credit
score for Watco Transportation Services. As noted by GER, however,
the D&B rating is of questionable usefulness in evaluating Watco's
ability to raise funds for upgrading the track of its subsidiary GER
because- (1) Watco Transportation Services is a subsidiary of Watco,
not Watco itself, and (2) neither Watco nor Watco Transportation
Services subscribes, or provides financial information to D&B
Moreover, even if the Board could assume areuendo that the D&B
rating of Watco Transportation Services was accurate and relevant to
Watco itself, the parties seeking a stay have failed to address whether
GER could raise funds independently of Watco, whether Watco's
alleged financial condition is likely to be long-term rather than a
temporary condition related to current economic conditions, whether
GER could maintain service at existing levels until upgrade funding
could be secured, and whether service would decline if the property
were not leased to GER And none of UTU's discovery requests
appear directed to Watco's and GER's current financial ability to fund
the proposed upgrades, even if such a showing were determinative of
whether to allow the exemption to become effective or to revoke, once
effective.

State Senator Basham argues that the transaction would degrade
service because GER intends to maintain the line at a Class 2 level,
providing for a top speed of 25 mph, rather than at the "current NS
level of Class 3 with a top speed of 40 mph. GER agrees that it



intends to maintain the line at the Class 2 level but responds that the
line is. due to its condition, currently maintained at less than the Class
3 level - at the Class 2 level south of Kalamazoo. Ml. and at the even
lower Class 1 level HOmphl north of Kalamazoo GBR does not deny
that the line is currently in poor condition but responds that it will be
making investments mat will raise the overall level of the line's
condition to the Class 2 level and that these investments would not be
necessary if the line were, as alleged by State Senator Basham,
currently being maintained at the Class 3 level GER also states that
it intends to use the sums budgeted for upgrades to work with the
Michigan Department of Transportation to upgrade the public grade
crossings cited by State Senator Basham and BLET as needing repair
In light of GER's response, proponents have not shown that they are
likely to prevail in showing that service would be degraded due to
operation of the line at the Class 2 level

State Senator Basham and BLET argue that the transaction would cause
a large increase in traffic at Botsford Yard in Kalamazoo, and that this
would lead to adverse environmental consequences and trigger the
thresholds in the Board's environmental regulations for the submission
of an environmental report Attempting to explain why traffic through
Botsford yard would increase, proponents maintain that, under current
NS procedures, traffic is blocked at Elkhart, and the train blocks are
then moved to Botsford and Hugart yards where they are held for
movement to subsequent destinations They argue that, after the
transaction, traffic that is currently classified at Elkhart for movement
to Botsford and Hugart yards would no longer be classified at Elkhart
but would be interchanged with GER at Elkhart and transported to
Botsford Yard alone for blocking and movement to subsequent
destinations They argue that this change would clog Botsford Yard
and cause trains to be backcd-up and pulled forward on track
overlapping the streets of downtown Kalamazoo.

In reply. GER presents credible reasons whv Botsford vard would not
see a large increase in traffic in the foreseeable future GER states thai
traffic m Botsford vard will actually decline because it will no longer
handle westbound traffic to Niles or easthound traffic to Battle Creek.
Jackson. Yosilanti. Wavne. and other locations Moreover. GER
asserts that traffic will continue to be blocked at Elkhart for
Kalamazoo and Grand Rapids and cars destined for the Grand Raoids
area will be taken to Hugart Yard for switching, not to Botsford Yard
GER adds that it will handle all southbound traffic in Botsford Yard
as NS does today. Finally, GER asserts that its operating plan



contemplates keeping as many cars as possible out of Botsford Yard.
In light of GER's reply, it is not apparent that BLET would be likely to
show on the merits that there would be an increase in traffic at
Botsford Yard sufficient to trigger environmental review

BLET maintains that GER would be operating its trains through
Kalamazoo during daylight hours, whereas NS currently runs the
majority of this traffic at night, and that this would further interfere
with peak hour vehicle traffic in Kalamazoo GER responds that only
two trams per day will operate in Kalamazoo dunng daylight hours,
that those will be used to service local customers, and that the mam fest
trains destined for Elkhart will pass through Kalamazoo between 3 00
and 4.00 in the morning

BLET argues that a lease held by NS to operate over certain industrial
track owned by the Canadian National Railway Company ("CN") in
Kalamazoo may expire in April 2009 and that, if it does expire,
hazardous materials that are currently handled by CN over this track
would be added to the traffic that is currently handled by Botsford
Yard, thereby causing significant environmental impact But BLET has
not offered any explanation of why CN might not renew this 99-year
lease or why the transaction in this proceeding would affect the
transportation of these materials NS's lease of CN's industrial track
predates the transaction in this proceeding, and BLET has not shown
how this proceeding could have any effect on whether NS's lese of
CN's industrial track is renewed. GER states that it has not agreed to
take over anv CN traffic in the area and that anv CN traffic moving into
Botsford Yard in the future would b e caused bv a new and different
transaction.

Slip Opinion Order at 4-7 (emphasis supplied)

GER claims the line is now maintained at less than a Class 3 level In response, UTU asserts

that the line is presently being operated at a Class 3 level at 40 mph in most places and even at 50 mph

on one part (Declaration of Ken Bolender, attached hereto, at H 2). Those places where it operates

at 10 mph are simply slow orders (Id at f 3) As a result, these statements by GER about the track

condition are truly misleading. Here, the track condition will actually go down from a Class 3 level

to Class 2 level, which is the level GER claims it will operate the line. (Id at ̂  4) GER operates

the track at 25 mph now and intends to abandon the signal system (Id ).
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Second, GER claims that Botsford Yard will not see a large increase in traffic However,

UTU asserts that Botsford Yard will actually see a large increase in traffic despite GER's statements

otherwise (Declaration of Grant E Lapp, attached hereto, at 12). GER has told its new employees

that most of GER's crews will operate out of Kalamazoo (Id at^|3) Moreover, GER's statements

regarding the loss ofcastbound traffic is misleading because eastbound traffic has not been staged and

switched there since the '70's. In other words, cars destined on this line for Jackson, Ypsilanti, and

Wayne have never been staged or switched at Botsford Yard by NS (Id at U 4) In addition, a

Canadian National lease will expire on April 1,2009, which will result in GER taking over the bulk

of this work, greatly increasing the work at Botsford Yard GER has also told its new employees that

it will be taking over this CN work. (Id. at 15) In sum, Botsford Yard will have a great increase

in activity, and consequently, this action calls for an Environmental Impact Statement3

Finally, GER claims that the financial condition of this line has been declining under NS

control and GER intends to reverse that trend. However, this statement is also misleading since NS

has not attempted to increase business on this line, but instead has allowed it to die on the vine

(Declaration of Jerry L Gibson, attached hereto, at U 2). In fact, NS gave GER over thirty (30)

customer leads between Kalamazoo and Grand Rapids that NS has never pursued to improve the

financial condition of the trackage (Id at U 3-4) As a result, GER's picture it has painted of coming

in to rescue this failing line is deceptive in light of NS's lack of effort to improve.the business.

CONCLUSION

Based on these misleading representations by GER, the Petitions for Exemption in Finance

3(l)An increase of rail traffic of at least 100 percent or an increase of at least 8 trams a day
on any segment of the line, (2) an increase in rail yard activity of at least 100 percent, or (3) an
average increase in truck traffic of more than 10 percent of the average daily traffic or SO vehicles a
day 49CFR § 1105.7(c)(5)



Docket Nos. 35187 and 35188 should be revoked.

Respectfully submitted,

Daniel R. Elliott, HI
Associate General Counsel
United Transportation Union
14600 Detroit Avenue
Cleveland, OH 44107
Tel (216)228-9400
Fax. (216) 228-0937
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CERTIFICATE OF SERVICE

This will certify that a copy of United Transportation Union's Petition to Revoke has been
served this H**1 day of April, 2009 via first-class, postage pre-paid mail upon the following

Karl Morcll John V Edwards
Ball Janik Norfolk Southern Corporation
1455 F Street, N W, Ste 225 Three Commercial Place
Washington, DC 20005 Norfolk, VA 23510

G PaulMoates MylesTobm
Richard E Young Fletcher & Sippell
Sidley Austin LLP 29 North Wacker Dnvc, Ste 920
1501 K. Street, N.W. Chicago, IL 60606-2832
Washington, DC 20005

James C. Epolito, President & CEO
Michigan Economic Development Corp

300 N Washington Square
Lansing, Michigan 48913

Daniel R Elliott,
Associate General Counsel
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BEFORETHE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35187

GRAND ELKKA1LROAD, LLC -
LEASE AND OPERATION EXEMPTION -

NORFOLK SOUTHERN RA1LWAV COMPANY

AND

FINANCE DOCKET NO. 35388

WATCO COMPANIES, INC. -
CONTINUANCE IN CONTROL EXEMPTION

GRAND ELK RAILROAD, LLC

DECLARATION OF JERRY L. GIBSON

I, Jerry L Gibson, pursuant to 28 U S C § 1746, declare the following facts are true to the

best of my knowledge and belief.

1 Iain State Director of theMichigan State Legislative Board for United Transportation

Union and ha\c been since October 1,2005.

2 GER claims the financial condition of this line has been declining undei Norfolk

Southern Railway Company's ("NS") control. However, NS has not attempted to increase business

on this line, and has therefore neglected the financial aspect of the line

3 "N S had no intention of improving the financial condition of this line, as it nad over 30

customer leads which it never pursued.

4 [ became aware of these facts when Walco's Rick Webb told me KS had gi\cn nun



-
IN

I
"

over thirty customer leads for Ihe trackage at :ssue here that NS had never pursued

F declare under penalty of perjury that the foregoing is true and correct

Executed on fWiM (f . 2009.

t
t

60 60 t)n



BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35187

GRAND ELK RAILROAD, LLC -
LEASE AND OPERATION EXEMPTION -

NORFOLK SOUTHERN RAILWAY COMPANY

AND

FINANCE DOCKET NO. 35188

WATCO COMPANIES, INC. -
CONTINUANCE IN CONTROL EXEMPTION-

GRAND ELK RAILROAD, LLC

DECLARATION OF KEN BOLENDER

I, Ken Bolender, pursuant to 28 U S C § 1746, declaie the following facts arc true (o the best

of my knowledge and belief

I. I am an employee of Norfolk Southern Railway Company ("NS") and have been for

ten f 10; years T am also a member of the United Transportation Union

2 For the last 10 years pnnr to this lease transaction, I have worked on subject trackage

I have acquucd personal knowledge that the line had been operated by NS at a Class 3 level at 40

mph in most places and 50 mph on one part. See Exhibit 1 attached hereto

3. The areas [hat were operated by NS at 10 mpb were due to slow orders. (Ex. ))

4 GER* s statements regarding the track condition are misleading as cbe tract condi tion

has declined from a Class 3 level, at which level GER claimed it was maintained by NS, to a Class



2 level Now, Giaiid Elk intends 10 abandon toe signal system and has dropped the track speed to

15mph

T declare under penalty of perjury that the foregoing i& true and correct

Executed on rf&TL. & . 2009

Kcn^folender



KALAMAZOO BRANCH

STATION PAGE INFORMATION
NOTE 1 Remotely Controlled by CNNA Dujpatctw

1. RULES IN EFFECT

BatMen
CP 421 ana Park
Pa* and Burton
GBMOn and BO BO Secondary

Mabi
Track
RUHM
2fi1
171
93

2. MAXIMUM SPEEDS

Batwaan
CP 421 and Park

Except
UPKHOOtOMPKH34
CP 14 n CP-16. Signaled SWng
MPKH711toMPKH220
MPKHZaObMPFB311
UP FB 31110 HP FB 330
Cowtm lo Park Signaled SOno

Park and Burion
Except
UPFB407toMPFB411
HPFB50BtaUPFB540
lfPFB540toMPFB546
MPFBS46bMPFB573
MPFB689toMPFB69S

MP FB 66 0 and MP FB 70 0. Plain** I T
Restrtoted Spaad not oxceedng

Gtoon and BO, BO Secondary. noanflDd Spaed notOHaedhg

88
IWn
•ftick
UPH

20

30

50

»

30
30
40

40

75
30
15
25
30

OOter
ThKfta

15
10

3. CHECKING LOCOMOTIVE SPEED INDICATOR
Tests for accuracy wil be made at the Mowing locations and Engineers will adjust
speed in accordance with any inaccuracy

LOCATION OFTEST MILE SIGNS:
MPKH90 toMPKH100
MPFB440 toMPFB450
MPFB810 toMPFBB20

4. DIESEL UNIT RATINGS
DESEL UNIT RATMOS IN TONS

Group 1 QnHvS ' QnupS
Horthwafd '
ElMiart to KatamaiOO 2760 3860 3940
Suudinrd
KatamazootoEUihad 4170 5840 5910

Omuo4

4B70

7110

Groups

8030

BS40

Groups

9103

14135

67

Etl



BEFORE THE
STOFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35187

GRAND ELK RAILROAD, LLC -
LEASE AND OPERATION EXEMPTION -

NORFOLK SOUTHERN RAILWAY COMPANY

AND

FINANCE DOCKET NO. 351S8

WATCO COMPANIES, INC. -
CONTINUANCE IN CONTROL EXEMPTION

GRAND ELK RAILROAD, LLC

DECLARATION OF GRANT E. LAPP

I, Grant £ Lapp, pursuant to 28 U S C § 1746, decide the following facts arc true to the best

or my knowledge and belief

1 I am a conductor for Norfolk Southern Railway Company ("NS") and have been for

seven years I have worked on the lines at issue in the above-captioncd finance Dockets during that

time

2 I have worked at the Botsford Yard and believe that traffic will greatly increase as a

result of these transactions despite GHR's statement otherwise

3. I attended one of GER's Hiring Sessions where GER told its new employees that most

of GER's crews will operate out of Kalamazoo, i c, Botsford Yard

4 GER's statements regarding the loss of castbound traffic at Botsford Yard is

1I



misleading because eastbound traffic has not been staged and snitched there since the 70'& In other

words, cars destined on this line for Tackson, YpsiIanU, and Wayne have never been staged or

snitched at Botsford Yard by MS.

S On Apnl 1, 2009, a Canadian National lease will expire in the Botaford Yard area

GER stated at one of its Hiring Sessions that it would take over this CN work after this expiration

1 declare under penalty of perjury that the foregoing is true and correct
T#

Fvecutcd on Tflas 6 2009

Grant E Lapp


