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. Washington, D. C. 20423

o '. LAW OFFICES OF
»" Louis E. GITOMER

3

. THE ADAMS -BUILDING, SUITE 301

- . coo T - 600 BALTIMORE AVENUE
. " . TOWSON, MARYLAND 21204-4022
Apr ll 22, 2009 . (202) 456-‘65_32

. ' . FAX {410) 332-0885
Honorable Anne K. Quinlan ’

. Acting Secretary -

Surface Transportation Board {Q (/ 9 .
395 E Street; SW. L 7 L 3 S -

RE:  Finance Docket No: 35175 Roseburg Forest Products Co., Timber ™
+ _~ Products Company, LC, Suburban Propane,.LP, Cowley D&L, Inc., Sousa
h Ag Service, and Yreka Western Railroad Company—Alternauve Rail
Service-Central Oregon & Pac:f ic Railroad, Inc. .
. Ex Parte No. 346 (Sub-No. 25C), Rail General Exemptwn Authority—

1% . . - Petition for Partial Revocation of Commodzty Exemptton——[,umber or -

. .Wood Products

. Dear Actmg Secrctary Quinlan: | - QD/ (/?aé _. -

Enclosed for eﬁlmg is a Motion to Strike of Centl al Oregon & Pac1ﬁc Rallroad
Inc in the above-entltled proceedmgs . :

Thank you for your assxstance If you havc any. questlons please call or emall me.

-

> }
el / Attorney for Central Oregon & Pacxﬁc
L b Railroad, Inc. -

-Enclosure. '+ - .



- BEEORE'THE . -
SURFACE TRANSPORTATION BOARD

Finande qukef No. 35175 " i

B ROSEBURG FOREST PRODUCTS CO., TIMBER PRODUCTS COMPANY, LC,
' SUBURBAN PROPANE, LP, COWLEY D&L, INC., SOUSA AG-SERVICE, AND YREKA .
WESTERN RAILROAE COMPANY-ALT ERNATIVE RAIL SERVICE- -
CENTRAL OREGON & PACIFIC RAILROAD INC I

, Ex Parte No. 346 (Sub-Nq. 25C) -

RAIL GENERAL EXEMPTION AUTHORIT Y—PE T ITION FOR PARTIAL REVOCATION
OF COMMODITY EXEMPTION—LUMBER OR WOOD PRODUCTS )

_z° MOTION'TO STRIKE OF CENTRAL OREGON & PACIFIC RAILROAD, ING;

x>
]

ScottG W1|l1a1ns Esq. - - Louis E. Gitomer, Esq.

Senjor Vice Pres:dent & General Counsel . Law Officés of Louis E. G1t01ner
- .. RailAmerica, Inc.” .- . - 600.Baltimore Avenue: : - -
_ 7411 Fullerton Streét; Suite 300 s . Suite301 - C
Jacksonville, F1;32256 Towson, MD 21204. -
(904),538-6329. o (202) 466-6532 -

Attomeys for CENTRAL OREGON &
PACIFIC RAILROAD INC

- Dated: April 22,2009

o



. BEI‘ORETIIE .
o < SURI‘ACE TRANSPORTATION ‘BOARD

et - oo Eiﬂance Docket Nb.-35-175

- ROSEBURG FOREST PRODUCTS CO., TIMBER PRODUCTS COMPANY LC,. o
SUBURBAN PROPANE, LP, COWLEY D&L, INC., SOUSA AG SERVICE AND YREKA ™
ey WESTERN RAILROAD COMPANY—ALTERNATIVE RAIL SERVICE- ' P

. ) CENTRAL, OREGON. & PACIFIC RAILROAD INC

!\"! . I

Bx BaﬁpNo. 346 (Sub-No.25¢) -

T

RAIL GENERAL EXEMPTION AUTHORITY—PETITION FOR PARTIAL REVOCATION e
o OF COMMODITY EXEMPTION—LUMBER OR WOOD PRODUCT S

N_IOTION T0 STRIKE OF CENTRAL OREGON & PACIFIC _I{_A-ILROAI-),, NG

L L CelitI'al Oreg_(_;n & Raciﬁe _RaiIroad, Inc. I“CORP") moves the Su'gfjace-Tr:aJIs;l)drtation ‘
Board (tl;e “Board”) to strike the Surrebuttal Evidence tendered lon April ﬁO, .2009 (the -
'“S\irrebu-ttal?" , by Roseburg Fore"st:-Products Co.' (l“RFP”), Tixlhlt’)'e"r Prddixcts Co1-1_1pan§l;-I;C co
& (“TPC”), Suburban Propanc, LP, Cowley D&L, Inc., Sousa Ag Service; and Yreka Westem
Rallload Company, Jomtly the “Petltloners " Thc Surrebuttal should be rejected by the Board asr .- ’

.a violation of 49 CF.R. §1104. 13(c), asa v101atlon of the Board’s dec1snon as unrehable under

49 C. F. R §1 114.1; and as an attempt ‘to untimely supplement the Petltlon ﬁled by Petltloners on. T -,

. ! Augqst 26, 2008.

.

' Roseburg Forest Products Co., Timber Products Company, L. P.; Subuiban Propane, L.P.,’
Cowley D&L, Inc., Sousa,Ag Service, and Yrcka Western Railroad Company—Alternafive Rall '
. _:Service—Central Oregon & Pacific.Railroad, Inc., STB Fmance Docket No. 35175; Rail -
‘ General Exempuon Authorzty———Petmon Jor Partial Revocatlon of Commodu‘y Exemplion— - -



l_’etitionérs claim that this is the first time ‘they have had the opportunity to address the

4 - - 1 -
- 4 -

'--volu'me of::tra:fﬁc-moving over the Siskiyou Pass on CORP’s 21 8-mile rail line that ext'ends T

northward from CORP s connection wrth Umon Pacrﬁc Rarlroad Company at Black Butte, CA,.

'mrlepost 346 00 to: Drllard OR, 1mlepost 562. 00 (the “Lme”) Petmoners are wr ong

ARGUMENT

The Suuebuttal contams ar gument and a chart that Pet1t1one1s contcnd reflects an )

'-'_'mcrease of trafﬁc on the Lme from 2006 to 2007. o ,

In response to the Petition, the Board concluded that:

’The record docs not establlsh the existence of a rail transportatron emergency

having a substantial adverse effect on rail shippers. Although petitioners. have
;e “experienced a ‘reduction in service frequency and have documerited-some service

madequacy, they have not established that a substantial, measurable service .

Idetenoratlon exists that would justify an altematrve service order

Howevet, the Board lhen made the unprecedented and unexplamed ruling requrrrng the
f-partles to supplement the record by responding to specific data requests and within a specrﬁc

_ procedural format Petitioners and CORP ﬁled Supplements and Responses

| L l - The Surrebuttal is an lmperrmssrble reply-to-reply

“The Board developed a speclﬁc schedule for the filing of the supplemental clarrﬁcatrons

-_that it sought Morcover, the Board specified the mfonnatron it sought The partles complred

’ .wrth th_at schedule,_ as modified.

.. Lumber or Wood Products, Ex Parte No 346 (Sub-No 25- C) (STB served Mar ch 4 2009) (the'-

- -;'“Interzm Decision’).-

"2 Intenm Decision at9.
Interzm Decision at 7.



Now, Eetitioners seek to file the Surrebuttal to respond to CORP. 'I:his is clearly en -
impennissible Irepl);-to-lreply under 49 CF .R. §l 104.13(c). Petiﬂoners_.have had this infonnatlon .
auailabl_e to, thern since December ?t)07, ,b'ut_have elected not to 'pre,se'Jnt it to the Board until the..
very end of: this broeeeding. Indeed, the Sun'ebuttal ls impehnissihle cumulatiue evidenee of thé
statement n'lade in the verified staternent accompanying Petitioners’ April 9, 2009 Repl}ll, and
should have beeh included therein, if not in the Petition. | |

2. Tlie Surrebuttal violates the schedule ordered by the Board.

The Interzm Deczszon prov1ded a very streamlined and limited st:hedule w1th no rlght to
file surrebuttal In ﬁlmg the Surrebuttal Petmoners have v1olated the procedural schedule and
the Surrcbuttal. should not be allowed into the record. | |

3 T he Surrebuttal is unrehable

Pmsuant to 49 C F.R. §ll 14. l evrdence before thé Board must bc rellable “The

Surrrebuttal is not rellable for the purpose tendered The Surrebuttal only addresses the tmfﬁc of

REP and TPC' it does not address the traffic of any other shipper. Second, it is unclear whether

o the tr affic is north bound or south bound over the Slsklyou Pass, smce the traffic i in issue in this

pr: oceedmg is thc north bound txafﬁc CORP urges the Board to. rcject as unrehable the evxdence

submitted in the Sun ebuttal

5



* Senjor Vice Plesrdent & General Counsel

. 4. The Surrebuttal is an attcmpt to untimely supplement the Petitior:t.

) P‘etitioners must carry the burden of proof in this proceeding.3’Tiie_§etition for the relief

sought by Petitioners must contain “ql] supportmg evrdence ” 49 C.F.R. §l 146. l(b)(l) In the -

- Intertm Deczszon the Board found that Petrtroncrs had not'met their burden and had not justlﬁed' .

alternative rail service. Petrtroners ‘seek to provide evidence to the Board in the Sur‘rebuttal that

was available and should have been p:reser:rted in the Petition under thé Board’s rules, Instead,

; =-‘P'étitioners have waited until after the last opportunity provided them to-carry their burden to S

l present the purported evrdence Under the Board s schedule, the Petrttoners were not entitléd to

the last word but seek-to hdve the last word through the Surrebuttal . - i =
CONCLUSION

CORP respectfully requests the Board to reject the Surrebuttal for the reasons dlscussed

Respectfill w .

7 Gitomer, Esq.
Law Offices of Louis E. Gitomer

Scott G Williams Esq

* " RailAmerica, Inc. - 600 Baitimore Avenue
7411 Fullerton Street, Suite 300 Suite 301 .
. Jacksonville, FL 32256 T . Towson, MD 21204
(904) 538-6329 - X (202) 466-6532
- _ Attorneys for: CENTRAL OREGON &

PACIFIC RAILROAD, INC *

. Dated: April 22,2009



. CERTIFICATE OF SERVIC L

£ hereb;l ’certify that I have caused the foregoing document to be seryed electronically or
: by overmght dellvery upon |

: FutzR Kahn, Esq

Fritz R. Kahn PC °
_1920 N Street NW, 8 Floor _ . _ L
‘ Washmgton DC 20036-1601 e T o : -

ThomasF McFarland Esq

Thomas F. McFarland P.C.
. 208 South LaSalle St., Suite 1890
:Chlcago IL 60604 )

Mack H. Shumate Esq.

Union Pacific Railroad Company
‘101 North Wacke1 Drive, Suite 1920
_Chlcago, IL 60606

) John D. Heffner, Esq . . _ L

1750 K Street, N.W., Suite 200 ‘ -

. Washington, DQ_20006 L
Office of the Ch_ief Counsel '
Federal Railroad Administration

- 1200 Néw Jersey Avenue, SE

.~ Mail Stop 10. . A

‘2. ."Washington, DC 20590

7~ . &£ Louis E. Gitomer -
'fl\p‘ril'22,;2009



