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. . Acting Secretary’

 Surface Transportation Board Q %/ 9
. 395SEStreet; SW. = - 3 S

Washmgton D C. 20423

: pe
a . -._Products Company, LC,, Suburban Propane, LP, Cowley D&L, Ihc., Sousa ™
. 'Ag Service, and Yreka Western Railroad Company-Alternative.Rail

Fmance Docket No 35175 Roseburg Forest Products Co Ttmber

Service-Central Oregon & Pacific Razlroad Inc.

. ExParte No, 346 (Sub-No. 25C), Rail Genéral L'xen.1ptton Authorzly—-

Petition for Partial Revocatzon of Commodtty Exempuon-—[,umber or

- .Wood Products

.. . Dear Actmg Secrctary Qumlan , ﬂ (/?8 é ' . ' ,- ) '1:--_: e

Lo Enclosed fo1 efiling is a Motlon to Strike of Central Oleg,on & Pacific Rallroad _
" Inc: in the above-entltled proceedmgs -

. Thank you_;_ for your assistatice:If you have any. questions please call oremail me. <.

‘Enclosure: _

Attomey for Cential Oregon & Pacxﬁc .
Rallroad Inc. -



. BEFORE'THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35175

) ROSEBURG FOREST PRODUCTS CO TIMBER PRODUCTS CO\/IPANY LC, -

"~ * SUBURBAN PROPANE LP, COWLEY D&L INC., SOUSA AG-SERVICE,; AND YREKA
) _ ‘WESTERN RAILROAD' COMPANY—ALTERN ATIVE-RAIL SERVICE- )
B ) CENTRAL OREGON & PACIFIC RAILROAD INC '

Ex 'Parte_No'. 346 (Sub-Ng. 25C) -

- RAIL GENERAL EXEMPTION AUT. HORITY—PETITION FOR PAR’l IAL REVOCATION
’ ..OF COMMODIT Y EXEMPTION—LUMB]:R OR WOOD PRODUCTS -

-

_MOTION'TO STRIKE OF CENTRAL OREGON & PACIFIC RAILROAD, INC.

_ Scott G. Williams Esq. - : Louis E. Gltomer-Esq

' Semor Vice President & Gcne1 al Counsel 'Law Offices of Louis E. Gxtomer
RaxlAmerlca Inc. - . 600 Baltimore Avenue
: 7411 Fullerton Street, Suite 300 '. Suite 301
;- x"Jacksonville, FL 32256 - . , . Towson, MD 21204

"(904) 538:6329 . ) . (202) 466-6532 .

Attorneys for; CENTRAL OREGON &
PACIFIC RAILROAD, INC

© Dated: April 22; 2009



BEFORETHE . .
SURFACE TRANSPORTATION‘BOARD

Finance Docket No. 35175

. ROSEBURG FOREST PRODUCTS CO., FIMBER PRODUCT S COMPANY LC
v SUBURBAN PROPANE, LP, COWLEY D&L, INC., SOUSA AG SERVICE, AND YREKA
: WESTERN RAILROAD COMPANY—ALTERNATIVE RA[L SERVICE—
' CEN TRAL OREGON & PACIFIC RAILROAD INC '

EEYTIED)

Ex Parte No. 346 (Sub-No.25C) 1

| RAIL GENERAL EXEMPTION AUTHORITY-PETITION FOR PARTIAL REVOCATION
-.OF COMMODIFY EXEMPTION-LUMBER OR WOOD FRODUCTS -

MOTION TO STRIKE OF CENII‘RAL' OREGON & PACIFIC RAILROAT, INC.

Central Oregon & Pacrﬁc Railroad, Inc (“CORP”) moves the Surface Transportatron
Board (the “Board”) to strrke the Surrebuttal Ev1dence tendered on Aprrl 20 2009 (the
- “Surrebuttal”) by Roseburg Forest Products Co. (“RFP”), Trmber Products Company, LC
(“TPCY), Suburban Propane, LP, Cowley D8_L_L, Inc., Souse Ag Seryrce, and Yreka Western -
) -R_ailroad Comoany,- jo'intl>-l the “Petitioners.” The Surre‘outtallshoul,d be rcjl;ccted by the qurd -as_
- ..aviolation of 49 CFR §1104.13(c), as a viplation-of the Board’s Idecision‘,; : ds urr_lr_eliable ur_)der
'-'_"-49 C.FR. §11 lé;r.l, and as an attempt'to unttmely supplement=the Petition frled by P'etitiorrets-ou '

" August 26, 2008:

' Roseburg Forest Products Co., Timber Products Company, L P, Suburban Propane, L. P,
Cowley Dé&L, Inc., Sousa Ag Service, and Yreka Western Railroad Company-—-Alternative Rall
Serwce—-—Central Oregon & Paczjzc Railroad, Inc., STB Finance Dbcket No. 35175; Rail
General Exemption Authortty-——Petztzon Jor Partial Revocatton of Commoa’uy Exemptzon— 3



Petrtronels clarm that thrs is the ﬁrst time they have had the opportumty to address the |

a volume of trafﬁc movmg over the, Srskryou Pass'on CORP’s 21 8-mile rail lrne that extends

-,-northward ﬁ'om CORP’s connection with Union Pacific Railroad Cornpany at' Black Butte, CA, B

\ mrlepost 346 00, to Dlllard OR milepost 562. 00 (the “Lme”) Petltroners are wrong .
| ARGUMENT '

The Surr ebuttal contains ar, gument and a chart that Petrtloners contcnd reﬂects an

-

'1ncrease of traffic on the Lme from 2006 to 2007

In response to the Petition the Board concluded that'

. ~*The record does not establrsh the existence of 4 rail transportation emergency .
.+ having a substantial adverse effect on rail shippers. Although petitioners have -
.» experienced a reduction in service ﬁequency and have documerited some service
N inadequacy, they have not established that a substantral measurable service _
deterroratron exists 'that would Justrfy an alternatrve servrce order
How.ever,_ the Board then made the unprecedented and unexp]amed rdfing requiring-the

#

 parties to supplément the record by respondingto specific data requests and LWi:thin aspecific . .

p_rqcedural format.3 “Petitioners and ‘CORP filed éupplements and R‘esponsfe_s. .o
1. The Surrebuttal isan impermissible reply-to-reply.
The Board devcloped a specrﬁc schedule for the filing of the supplemental clarrﬂcatrons

'that it sought Moreover the Board spccrﬁed the 1nfonnatron it sought The partres comphed

’ 'wrth that schedule as modlﬁed

= -

Lumber or Wood: Products, Ex Parte No 346 (Sub-No 25 C) (STB served March 4, 2009) (the
‘ -“Interrm Decision”). , , -
: Jntertm Decisionat9. . -‘ T T L
3 Interim Decisionat7. .= e TR



Now, Petltloners seek to file: the Surrebuttal to respond to CORP. Th1s is clearly an
' -"11npenms31ble leply-to-reply under 49 CFR. §1 104. 13(c) Petitioners have had th1s mformatlon'-
' avallable to them since Decemben 2007 but have elected not to present it to the; Boa1d until the
-very end of thts proceedmg Indeed the Surrebuttal is impermissible cumulatlve ev1dence -of the
' -statement made in the verxﬁed statement accompanymg Pet1t1oners Apr11 9, 2009 Reply, and--
L should have been mcluded therein, if not in the Petltlon --
'. .'2' The Slurlr'«ebuttal violates the schedule _ordered by the Boértlz.

R The Interim Decision provided a Verlyl streamlined and limited schedule, with|no right to
file surrebuttal. In filing tt;e Surrebuttalz, Petitioﬂere helvle violated the procedural schedute anct -
. the '-Surrébuttal,shou_ld not be alloWe_d_intq the reeord. .
+ " 3. The Su-'nl':ebuttall is upreltable.

: 'P-u-x;tzant 1049 CF R. §t 11 4.:1 , e‘viderltdle before the Board lmust be reliable: -The
- Su'rn'ebutta! tEsl not reliat:_J_lerfor the purpose teﬁd‘ereq. Tll1e Surrebuttal only ad(ir_esse's the traffic of
. 3 RFP and T;’C:; it does notladdress the traffic of eny othet' shipper.- 'Second, 1t is u1-1el-'ear whether -

- ¥ the traffic is north f-ch-)'un-d-Orlslouth bound over the Siskiyou Pass, since the tlrafﬁc in issue in this

_proceecting is the n'orth. b'olund-traff-ic. CORI; urges the Board to 1'eject ae unreliable the evidence -

" submitted in the Surrebuttal, "



" Dated:-April 22, 2009

4, :The Surrebuttal is an attempt to untimely supplemerit'the Petition.

Petltlonels must carry the burden of proof in this ploceedmg The pctltlon for the rehef

sought by Petltlonels must contain “all supporting evidence.” 49 C.F. R §1 146 1(b)(1) In the

- _Intenm Deczszon the Board found that Petmoncrs had notinet theu burden and had not _]UStlﬁed __ o

;a.Lgexnatl_ve'rall SeleIl'_CC. Petlxltl_oners seek to pl_'ov1de,¢v1den§:e to the Board i m_ the Surrebu_ttal that
: was av-a_xilable and shoul-d h'avle been Ipresented in the: Petition ur;der the B-(';ar-(-i’s rules. Instead,
"IPI:e'tit.iéi;{grs' Havé';;v'élited until after the last Iopf;ortl_niit‘y prolvlidcd them t(;-carr)f their byrd;:n to~
3:p_reseﬁ£ the- purported e'\‘/idence. Under the Board’s échedule, the'Pétiti_o_ners \yert;, not entitled tox
the last worfi,:but__s;éek to have the last worq through the Surrebuttal.
| o - CONCLUSION
" CORP r-es"p-ect-full.y requestsl* the Board to reje;:t Ithe Surrebutt-lall for the -rea'é'ons di-'sbusse.’d..

- Respectfyil

Scott ‘G. Williams, Esq

- : 7 Gitomer, Esq.
Sénior Vlce President-& General Counsel

. Law Officés of Louis E. Gitomer ~

RailAmerica, Inc. ) 600 Baltimore Avenue
‘7411 Fullerton Street, Suite 300 S ' Suite301 . . - )
Jacksonville, FE 32256 - - Towson,"MD 21204

(904) 538-6329 . : (202) 466-6532

Aitorneys for: CENTRAL OREGON &
PACIFIC RAILROAD, INC -

i)



. . CERTIFICATE OF SERVICE

I hereby certlfy that I have caused the foregomg document to be: served clectl onically or

. -by overmght dellvery upon

Fritz R. Kahn, Esg. -

Fritz R, Kahn PC .
1920 N Street NW, 8" Floor
_Washmgton DC 20036-1 601

) _Thomas F McFarland Esq . ' . RN
" Thomas F. McFarland, P.C. : - : ;

208 South LaSalle St., Suite 1890

' Chicago, IL 60604

Mack H. Shumate; Esq.

*+~ : “Union Pacific Railroad Company -

101 North Wacke1 D1 ive, Suite 1920 )
.Chicago, IL 60606

John D. Heffner Esq.
1750 K Street, N.W., Suite 200
_Washington, DC 20006

Office of the Chief Counsel

.~ ;. . Federal Railroad Administratior
- 1200 New Jersey Avenue, SE°

Mail Stop 10" © . -
Washmgton, DC 20590

V A Louis E. Gitomer
 April 22, 2009



