BEFORE THE
SURFACE TRANSPORTATION BOARD

ARIZONA ELECTRIC POWER
COOPERATIVE, INC.

Complainant,

V. Docket No. 42113 (Sub-No. 1)

A

NOTICE OF FILING OF VERIFIED NOTICE OF COMPLIANCE

UNION PACIFIC RAILROAD COMPANY,

Defendant.

e S N N’ N’ N N N N N N N

Pursuant to 49 C.F.R. § 1119.1, attached is a Verified Notice.of Compliance with the
Board’s Order served April 23, 2009, in the above-captioned proceeding. The Order directed
Union Pacific Railroad Company to establish, within ten business days, common carrier rates
and service te;rms to apply to Arizona Electric Power Cooperative, Inc’s Colorado and Southern
Powder River Basin coal traffic in the event that the U.S. District Court for the District of
Arizona rules that Union Pacific and AEPCO have not entered into an enforceable contract that

governs the transportation of that traffic.

Respectfully submitted,
D A
J. MICHAEL HEMMER LINDA J. MORGAN
LOUISE A. RINN MICHAEL L. ROSENTHAL
TONYA W.CONLEY CHARLES H.P. VANCE
Union Pacific Railroad Company Covington & Burling LLP
1400 Douglas Street 1201 Pennsylvania Avenue, N.W.
Omaha, NE 68179 Washington, DC 20004
(402) 544-3309 (202) 662-6000 ENTERED

Office of Proceedings

Attorneys for Union Pacific Railroad Company MAY O 8 zqu
May 6, 2009

Part of
Public Record



ARIZONA ELECTRIC POWER
COOPERATIVE, INC.

Complainant,
v. Docket No. 42113 (Sub-No. 1)
UNION PACIFIC RAILROAD COMPANY,

Defendant.
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VERIFIED NOTICE OF COMPLIANCE

I, Louise A. Rinn, verify under penalty of perjury that Union Pacific Railroad Company
has complied with the Board’s order served April 23, 2009, in the above-captioned proceeding
by establishing common carrier rates and service terms to apply to Arizona Electric Power
Cooperative, Inc's Colorado and Southern Powder River Basin coal traffic in the event that the
U.S. District Court for the District of Arizona rules that Union Pacific and AEPCO have not
entered into an enforceable contract that governs the transportation of that traffic. The common
carrier rates and service terms established by Union Pacific are described in the correspondence
and document attached to this Verified Notice. Simultaneously with the filing of this Verified
Notice of Compliance with the Board, a copy of this Verified Notice will be served on counsel
for AEPCO. I further certify that I am qualified and authorized to file this Verified Notice of

/6«;«4/(@

Compliance

Louise A. Rinn
Associate General Counsel
Union Pacific Railroad Company
1400 Douglas Street
Omaha, NE 68179
(402) 544-3309

Dated: May 6, 2009



UHION
PACIFIC

VIA ELECTRONIC MAIL AND
OVERNIGHT DELIVERY

May §, 2009

Patrick Ledger, Esq.

Corporate Counsel

Arizona Electric Power Cooperative, Inc.
P.O. Box 670

Benson, Arizona 85602-0670

Re: STB Docket No. 42113 (Sub-No. 1)
Dear Mr, Ledger:

In a decision served April 23, 2009, in the above-referenced proceeding, the Surface
Transportation Board ordered Union Pacific to establish within ten business days “common
carrier rates and service terms to apply to AEPCO’s Colorado and SPRB traffic in the event that
the [U.S. District Court for the District of Arizona] rules that the parties have not entered into an
enforceable contract.” Under the Board’s decision, such common carrier rates and service terms
“will apply only if the court rules or the parties agree that no contract exists between the parties
that governs that traffic at issue.”

In compliance with the Board’s order, Union Pacific has established as provisional common
carrier rates and service terms the rates and service terms set forth in the document that Union
Pacific transmitted to AEPCO on June 26, 2008 (including Appendix A and B).! To eliminate
any confusion or uncertainty, I have attached a copy of that document to this letter.

As provided by the Board’s order, these common carrier rates and service terms will apply only
if the U.S. District Court for the District of Arizona rules that Union Pacific and AEPCO have

' Because these provisional rates would be common carrier rates subject to change upon 20-days’
notice, the “Term,” “Reference,” “Termination,” “Rate Adjustment,” and “Confidentiality”
provisions set forth in that document would not apply. In addition, shipments would not be
subject to the provisions of Rules Circular UP 113-Series, but they will be subject to UP Circular

' 6602-series for Colorado-originated shipments and UP Circular 6603-series for Wyoming-
originated shipments. The UP Circulars can be found at hitp://www.uprr.com/customers/
energy/circulars.shtml.

Louise Anne Rinn
Associate General Counsel

UNION PACIFIC RAILROAD

1400 Douglas St , Stop 1580, Omaha, NE 68179-1580
ph (402) 544-3309 fx. (402) 501-0129
lannn@up.com




not entered into an enforceable contract that governs the transportation by Union Pacific of
AEPCO’s Colorado and SPRB traffic.

Union Pacific reserves the right to increase the provisional common carrier rates or change the
provisional common carrier service terms upon 20-days’ notice. See 49 C.F.R. § 1300.4.

Union Pacific’s compliance with the Board’s order does not reflect a concession (a) that the
Board has jurisdiction to order Union Pacific to establish provisional common carrier rates and
service terms in the present circumstances, or (b) that a transportation service contract applicable
to shipments from these origins does not exist. Union Pacific has established provisional
common carrier rates to avoid unnecessary litigation at this stage of the administrative
proceeding.

Sincerely, .
/ 4? v l/w-"/

Lou Anne Rinn

cc: Jeff Maier

Enclosures
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UNION PACIFIC RAILROAD COMPANY

Signed Contract

Jssuods Effectiver
Jammry |, 2009

Rates printed as of (Junc 26, 2008)

Issued by:

Unlon Pacifie Reilroad Company
1400 Dongles Street

Omaho, NE 68179
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UP-C-53173

CONFIDENTIAL RAIL TRANSPORTATION CONTRACT
PURSUANT T0 49 U.8.C. SECTION 10709

Agreement: This Agreement Is mado beiwoen  ARIZONA 11LECTRIC POWER COOPERATIVEINC  (Customer)
and tho following participating carrlers (together refersed to us Railroad): UNION PACIFIC RAILROAD COMPANY
().

This CONTRACT is mado pursuent fo 49 US.C. 10709. No subsequent agreement amcuding, supplementing,
medifylng, or terminating Vhis Agreomont shall be binding on Refirond or Customer unless in willing and oxceuled by
their respestive authorized reprosentatives.

Term: The Rifective Dato of this Agreement shall be January 1, 2009 ond It shafl cxpiro on December 31, 2011
{Explration Dato).

Reference: All shipping Documents must meke reference lo UP-0:53173 a3 woll as the seven digit STCC (whese
applicable), Origin, Destinellon and Equipment Kentlfication Number on thelr o when lendered to the Origin
Carrler,

Subfoct To; Exvept s othenwise specifically provided hercln, thls Agreement Is subjeot to the provisions of Rufes
Ciroulor UP 113-Seclos, In addition, shipmenls orfginating in Colorado or Ulah arc subject to UP 6602-Sarley,
shipments originating in Wyoming aro subjeet to UP 6603-Scrles, and shipments orfglaating In siatos other thun
Colorado, Utah or Wyoming aro subject 10 UP 6605-Rerles,

Terminationt If no shipments ave tendored for movemont pursuant 1o this Agreement for ninely (90) conseculive days,
oxclusive of any Force Majeure perlods, Railroad roscrves thie right to ferminate thils Agreemen by glving Shippor riot
less than twenty (20) deys advancs writien notlceo of such temiination, which notice shall Include the Intended date of
temination, Torminalfon of ihis Agreement for any reaxon shall not relcasc ony perly from any obligations that may
hava nccrued prior to such termination.

Maxlmum Yolume: Tho mnximuin voluine that Raflroad whl transport under this Agreement s 1,500,000 Net Ton(s
of Commodity shipped from Orlgin(s) in Dustination(s) for each twolvo month(s) pesiod, beglnning Janvary 1, 2009
through Decomber 31, 2009 and cach (welvs month(s) period thereaflos, ifany, during the term of this Agrecment, The
number of maxfmum voluae perfods shall bo Unilicd (o the number of such perdods occurring doring tho Tem of this
Aggeement, and Ralirond §s under no obfigation 1o transport volumes following the cnd of the Tenn of this Agreement,

Raquiprent: Not more thae 4 trainsci(s) may be placed in service under this Agreement at any ono tme, unless prior
written permission Is granted by UP.

Servico: Reliroad shall vse reavonabls offorts 1o iransport Coal based an the clreumstances when the transportation
oceurs, Raifroad shall not bo responsible for delays duc lo weather, trick maintenance or consiruetion, equipment
faltares, cmbargoes, Acts of God, jabor activitles, Including strikes, denial of or iimilation of avcoss fo Lrack controlled
by any party other than Rellroad, excessive demend, ur ovents untside the contrl of the Raliroad, Rallroad intends (o
use rensonsblo offorta io deliver tho Aanual Volume Estimate and tho Monthly Coal Tonanpe Forecast fmnished by
Shipper but hes no binding obligation to comply sith theso planning cstimates.

lol'é




UR-C-$3173 conf'd,

Liguidatcd Damnges: Service: ‘Tho rate(s) In (his Agreement upply in return for Nimited Hability terms ag follows:

Shipper ngrees that oxcept for freight loss and damago, and demago to equipment, In no ovenl will Railrond's
respansibility for damages axceed five dolfars (§5.00) per net ton a9 compensation for obfaining on alfcrnative fuc)
supply or any other damagos Incurred by Shipper, Said danvagos of five dollars ($5.00) por aet ton are not a penalty,
bul are agseed upon 8s reasonablo, and ars intended by tho pories (o bo Shipper’s sole and exclusive remedy for any
dameges caused by Rallrond, Yn no cvent shail Reilrond bo Bable (br any service guauntes, Funther, o the extont
sllowed by lew, under no circumstancss will Rafiroad be Mehio for any direct, Indirect, actual or consequentlo) damagos
or any nth;r llal;b:’!ity. or additionsl costs of any Kind arfsing out of or caused by service infersuptlons, reductions, or
excessive demand.

Ottior Applicable Provisioas:

Conl Dust: In tho event that UP adopts a rule or rules regarding coal dust emisslons applicablc to tho shipment of coul
from Orlgin(s) (Coal Dust Standards) during the fem of this Agrecmient, UP shall notify Shipper in writing af least
nincty days bofbre such Stondards would apply to transpostation under this Agreoment if i nfends o apply such
standasds to Conl transporied undor this Agreement prrsuant lo Subject To:,

ARer secelving notics hat Coal Dust Slendnrds will apply to transportation under this Agroement, Shipper mny sock to
renegotiate the Agreoment by sending written nofise (o Rallrond stating what modifications it secks in Jight of the
opptication of the Coal Dust Sianderds, Within 15 days, the parifos will schicdulo a mecting lo discnss possible
contract modifications and negotiato In good faith, IT the parties full to reach agreement on modifications within 60
days of Ratload recolving Shippes's renegotiation nolive, and UP reafinms its Intentloi to spply Cosl Dust Standerds
to iransportation under this Agresment, the Shippor shall hdve the right to terminate the Agreement eective the snme
dny the Coal Dust Standards would apply.

Conflilenttality: No parly herelo shali discloss any Information regarding any part of this Agreement exeept; (i) upon
the wiitien consont of al} pariles to this Agroement, or (i) {o tho oxient that In the opinten of counscl disolasure Is
required by law, Whera such disolosurs Is required, notics shall be given to all other pariles, and o 1he extent possiblo,
such nolice shall b given in advanco of disclosurs, “The poriies hereto will mako overy effort to prolect the
confldcutialily of tho rates and other charges under this Agneomenl,

Refe Adjustmentss Beginning Jonuary 1, 2010, tho Coniract Rate(s) will be adjusied Annunlly, by a ratlo, rounded to 3
docimel pleces, cqual (o the Jonuary |, 2010 quarter All Inclusive Index Loss Fuel (ALILF) with forceast Boor
Adjustmont as publised by the Assoclation of American Rallronds (AAR) or successor orgontzeilon, divided by tho
Janunry 1, 2009 quarter ALY, Similarly, subsequent annusl January 1 adjvstmenty will be calculated by dividing the
then cwront AHILY by tho ANLF from the same quarier of the immediately preceding ycar.  In 10 event will the
Contrect Rate(s) bo decreased below the Janvary 2009 quarier Jovol,

i AAR rebases the ATILY, Uio rebased valucs will be used In the adjusiment calculations, If the pravious perfodis
ALY value was not restatcd by the AAR, the parties will restate It with a finking faclor, 1f no methodolugy Is
recommended by tho AAR, the Jinking factor will be calculated as the ratio of tho ANLF as rchased divided by the
ALY on the ofd base for the {Irst period In which ths AILI s published on both bascs, ‘This retlo will bo the tinking
feclor which will bo multiplled by the previons period's valuo In nced of restaiermcnt bofbre muking the current
adjustment calculations,

Tne the cveat tho AAR ceases lo publish the ALY, the periles shall determino an appropriale substitute index thal most
vlosoly iaiches the structure of° tho ANILY, The substitute indox shall bo used for the remainder of tho contract, If tho
parilos cannol agreo an a substituta Indax within 90 duys ufler the cancollation of tho Index, uny party mey submit the

medter lo bo determinud by binding nsbitrelion.

Surcharge: In the ovent tho average price of Releil On-Highway Divscl Fuel (as set fosth below, the *IfDR Avcrage
Price”), caloufated monthly based on priccs reporied on the ULS. Department of Bnergy Websiie (cla.doe.gov) equala o
exceeds $2.30 por gallon, UP will add o milcago-bascd fue) surchnrge 1o the frelght churges under this Agreement. Tho
fucl surchargo shall bo applicd lo each shipment having a waybill dated on or efier tho 15t day of (he sccond colendar
month following the calendar month of a given HDF Avemgo Prico (0.g., 8 Juel surchargo appifed beginning July
would bo bazed on May's HIDI? Average frice),

2016




UP-C-$3173 conid.

The LIDP Averugo Price for a given calentur month will ba determined by adding the weekly Rotall On-Highway
Dlesel Puel prices reported on the U.S. Department of Brergy Webslta (ela.dos.gov), and dividing the resull by the
number of weeks so reported. The result will bo rounded o tha noarest tenth of's cent,  1Fthe Department of Bnergy
cesses roporilng of tho prico of Refall Oa-Highway Diesel Fuel, UP will omploy a suitablo substitute sonres of prico or
measuro, Sohedulo reffcots tho applicablo fluel surchacges within tho BDF Average Prico rangos soted below:

RDE Average Prico (Por Gallon) Fuel Surchargo (Conty Pev Milo Per Car) ]
$0.00 to $2.209 $0.00
$2.30 10 $2.349 $0.05
$23510§2.399 $0.06
$2.40 10 $2.449 $0.07
$245 t0 $2.499 $0.08

to $2.549 $0.09
$2.55 10 $2.599 30.10
$2.60 to $2.649 $0.11
$265t0 9 $0.12
$2,70 to $2.749 $0.13
$2.75 10 $2.799 30.14
$2.80 10 $2.849 $0.13
$2.85 1o $2.899 $0.16
$2.90 {0 $2.949 $0.17
$2.95 t0 $2.999 $0.38
$3.00 to $3.049 $0.19
$3.05 to $3.099 $0.20
$3.10 (o §3.149 $0.21
$3.15 10 $3.199 $0.22

to $3.249 $0.23
$3.2510$3.299 $0.24
$3.3010$3.349 $0.25

Kach 30.05‘{:;:::::3 Incronse Additlonal J cont per mife

ALK Technologies' PC*MIler 1tajl Fael Surchergo (PNII), as amended from tlnic-to-tino, will ba used to calculets
total miles. 1Finlertine prico routing {s invojved, mileages will be caiculated via the revenue route funciion(s) of the
price ustd to rate the shipment,

Exhibit/Rider: This Agreement hereby incorporates tho terms and conditions of any Appendix, Exhibit, Scgment or
Ridsrattached heroto, In the event of a condiict betwoen this Agreement's printod words and the Appendix, Exhibit,
Sogment or Rider the Appendix, Exhibit, Scgment or Ridor shall govern.

'THIS AGREEMENT, consisiing of the torms and condittons set forth abovo, the Appendix, iixhiblt, Segment or

Rider, has been oxveuted by tho authorized officials of the parties horeto and may not bo modificd or amended in
whole or in part, oxcepl by a supplomentol agreement that Is excouted by bil portles.

Ivie




UP-C-S3173 cont'd.

ARIZONA ELECTRIC POWER COOPERATIVE INC

By:

Titto:

UNION PACIFIC RATLROAD COMTANY

By:

"Litle:

Date Signed:

406
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Rlles m in u.s. dollan l’eﬂ\ci 'l‘o 8
Subjeot to & minimum lading weight of 115 tons per car,
Applles if mintmum tender per shipmont §s 105 Cnr(s) and maximuin not greater than 115 Cu(s).

%E PYeN ‘fmin{‘/m}“
STCCt 1 Coal .
Pro: ENERQY CRAIG BRANCH MINES GROUP I
10 A% COCHIEE

‘\»\"

APYLICATION AND RATES

Rutes are In U.s dollm Per Nol Ton,
Subject to 2 minimuon fading wolght of 115 lons per car.
Appllea I minlmbm tender per shlpmenl s 100 C\ar(s) and maximum not grcaler than 104 cu(s).

From ENERGY NORTH FORK MINRS GROUP
| Ter,AZ, COCHISR.

APPLICATION AND RATES

T S T R I S e e o N AR B
1. Rates are in 11,8, dollacs Per Not Ton,

Subject to 3 minimum Jading welght of 113 tuns per car,

Applfes ifminimum tcndes por shipmont is 115 Cu(l) and maxjmmn not sm!or than 120 (‘ar(:)

IR AL IR Py TR I ; b
t'i&;-ha.\ e .\‘3&'?'?3 'h"ﬁ'l'"v }‘P‘" "‘}HVL%N"! "6?.1"!} o L\": i 4%?‘[ lf-’ fr'“ i f- . "‘ Eﬁa
STCCs 11 Coal

Froms: ENARQY SFRA MINTS GROUP I
o2

1) le up
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UP-C-83173 cont'd,

APPENDIX A
ORIGIN AND DRSTINATION GROUPS

CROUPRAME

LOCATIONS
OEROY CRAIG BRANGH MINIS GROUP

€O, AXIAL

CO, RNERGY
IMEROY HORTH FORR MINES GROUP

€0, ARCO

C0,BOWiIe
CCL SOMERSHT

ENFROY 3PRD MINBS DROUP
WY, DLACK THUNDER MINR
wy,

A\YY, CORDERO MINB
WY, JACOBS RAKCH MINR

WY, NANTELOPR MIVE
WY, ROCURULE MING

Gofo




UP-G-83173 cont'd.

APPENDIX B
UNLOADING/SWITCHING

Unloading/Switching: Shipper shall bs responsible for the unloading of trains
at Destination, including the operation of UP locomotives to unload the traln,
dumping of each railcar, switching, train movement and other related train
handling required to accomplish the unloading and tender of the empty train to
UP, Other related train handling events shall include, but is not limited to,
switching of bad order cars, and switching repaired and spare cars Into the train.
Use of UP locomotives shall be subject to the execution of a locomolive
operation agreement which will cover insurance and liability requirements.
Shipper shali be allowed ten (10) hours of free time to unfoad the traln and
perform switching as describad hereln.

In the event Shipper elects to have UP operate the lacomotives during the
unloading process and perform switching as described above, then Shipper
agress to pay UP $1,500 per train for such work, When UP crews operate the
locomotives to unioad, free time to unload shall ba five (5) hours.

Shipper shall notify UP on an annual basis as to whether Shipper crews or UP
crews will be operating the locomotives to unload trains and perform the switch
work during each annual perfod. Shipper agress that such nolice wili be
cornmunicated by October 1, 2008 for the 2009 annual period and by October 1
thereafter for the subsequent annual peried(s). For communication and logistical
purposes, once Shipper provides notice to UP that Shipper's crews wilf operate
locomotives, eto., then Shipper agrees to perform such work during that enfire
annual period.




CERTIFICATE OF SERVICE
I, Michael L. Rosenthal, certify that on this 6th day of May, 2009, I caused copies
of the foregoing Verified Notice of Compliance to be served by hand on:

William L. Slover

Robert D. Rosenberg
Christopher A. Mills

Daniel M. Jaffe

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, DC 20036

and by overnight mail on:

Patrick F. Ledger

Arizona Electric Power Cooperative, Inc.
Corporate Counsel

1000 S. Highway 80

Benson, AZ 85602

D 7 %

Michael L. Rosenthal




