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BEFORE THE !
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35239

ALLEGHENY VALLEY RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

| THE BUNCHER COMPANY’S
REPLY TO ALLEGHENY VALLEY RAILROAD COMPANY’S
PETITION FOR DECLARATORY ORDER

Pursuant to 49 C.F.R- § 1112.2 and the decision served in this -proceeding on May 13,
2009, The Buncher Company (“Buncher”) hereby submits this Reply to Allegheny Valley
Railroad Company’s Petition for‘ Declaratory Order (“Reply”). For the reasons set forth herein,
Buncher strenuously objects to the clairr_ls made by the Allegheny Valley Railroad Company
(“AVRR”) and respectfully requests that the Surface Transportation Board (“Board’) issue an
order declaring that it has no jurisdiction over the property owned by Buncher between 16th

Street and 21st Street in the City of Pittsburgh, Pennsylvania.

L Summ;iry of Argumenf

In its Petition for Declaratory Order (“Petitiqn”), AVRR asks the Board to declare that
AVRR has the right to construct track, install passenger rail platforms and‘ commence passenger
and freight rail service over a parcel of land owned by Buncher between 16th Street and 21st
Street in the Strip District in downtown Pittsburgh. AVRR claims to have acquired from
Consolidated Rail Corporation (“Conrail”) in 1995 a “rail easement” over the land formerly
occupied by Conrail’s Valley Industrial Track between MP 0.3 (16th Street) and MP 0.6 (21st
Street). AVRR repeatedly asserts in its Petition that neither AVRR nor Conrail ever filed for

abandonment of this purported easement.



Contrary to AVRR’s claims, Conrail filed for and received abandonment authority on this
portion of the Valley Industrial Track in 1984, soon after it sold the underlyin.g property to
Bllmcher. In a decision served on May 18, 1984, the Interstate Commerce Commission (“ICC™)
issued a certificate authorizing Conrail to abandon the Valley Industrial Track between milepost
0.0 (near the Fort Wayne Bridge) and milepost 0.66 (at the north side of ilst Street).! Within a
few years thereafter, and several years prior to AVRR’s transaction with Conrail, all of the
Conrail trackage on the Buncher property between 16th and 21st Street had been removed and
the entire parcel was filled, graded and prepared for non-railroad use. There has been no
trackage 6n this property for more than 20 years and no rail service lias been provided on this
property for more than 25 years as a result of Conrail’s abandonment.

. Conrail’s receipt of abandonment authority from the ICC with respect to thq Valley
Industrial Track released Conrail from any common carrier obligation over the property that it
sold to Buncher in 1983. The abandonment author.ity was granted unconditionally under the
Northeast Rail Services Act of 1981 (“NERSA”). Pursuant to the holding in Lucas v. Township
of Bethel, 319 F.3d 595 (3rd Cir. 2063), the ICC’s jurisdiction over such property ended ﬂpon
issuance of such abandonment authority and without regard to w_hether Conrail exercised such
abandonment autliority. Nonetheless,__.the subsequent removal of track and lack of objection by
Conrail to the filling and grading of the property confirmed Conrail’s intent to abandon that
portion of its system. Such actions also exfinguished, under Pennsylvania law, the easement that
Conrail had reserved over this portion of property, thereby precluding Conrail from conveying

any such easement or common carrier rights to AVRR in 1995.

! The abandoned segment included the portion of the Valley Industrial Track on Buncher’s
property between MP 0.3 (16th Street) and MP 0.6 (21st Street). ’



" As aresult of the foregloing, Buncher respectfully requests that the Board issue a
declaratory order confirming that the parcel of land formerly occupied by the Valley Industrial
Track between 16th Street and 21st Street is not a “line of railroad” subject to the Board’s
jurisdiction.

IL Backgrm;nd

The parpel of land in question, between 16th Street and 21st Street in Pittsburgh’s Strip
District,? was once part of a complicated network of terminal railroad tracks on the southeast side
of the Allegheny River near downtown Pittsburgh. This network of tracks (including yard ladder
tracks, industrial tracks and sidings) formed part of the former Pennsylvania Railroad’s
Allegheny Branch. > The trackage generally extended:in a northeasterly direction, roughly
parallel to the Allegheny River, from the southern end of the Fort Wayne Bridge at 11th Street
through an area historically referred to as the Pittsburgh Produce Yards that was adjacent to the
former Pennsylvania Railroad’s Fruit Auction and Terminal Building (“Fruit Auction Building™).
The Allegheny Branch then continued beyond that terminal area to points northeast of
Pittsburgh. A map which shows. the historical location of various tracks in this area is attached
as Exhibit A to the Verified Statement of Joseph M. Jackovic, Executive Vice President and
General Coqnsel of Buncher (“Jackovic V.S.”, which is attached hereto and incorporated by

reference herein).

2 AVRR:describes the Strip District in the Verified Statement of Russell A. Peterson (“Peterson
V.S.”)at2.

3 The Pennsylvania Railroad acquired the Allegheny Branch from the former Allegheny Valley -
Railway Company in the early 1900’s. AVRR is not a legal successor to the Allegheny Valley
Railway Company.



Starting in the late 1970’s and continuing through the 1980’-s, the land underlying the
Pittsburgh Produce Yards area was sold by the Pennsylvania Railroad’s successors to Buncher,
The Urban Redevelopment Authority of Pittsburgh (“URA”) or the Pennsylvania Department of
Transportation (“PennDOT”).* By the late 1980’s, all of the trackage within the Strip Dist{ict
between the Fort Wayne Bridge at 11th Street and the eastern endpoint of Buncher’s property at
21st Street had been removed because the railroads had by that point completely ceased
operations in that arlea. AVRR’s railroad trackage, which it acquired from Conrail in 1995,
begins at a point east of 21st Street and the Fruit Auction Building and continues from that point
northeast to New Kensington, PA. An aerial map of the relevant property as it looks today is
attached to the Jackovic V.S. as Exhibit B. The map shows that all of the former trackage west

of 21st Street no longer exists.

A. Cessation of Railroad Operations in the Terminal Area

As noted in AVRR’s Petition, with the expansion of grocery store chains and the shift to
truck transportation in the 1950’s, rail ser\'zice to the produce merchants in the Pittsburgh Produce
Yards area began to decline. By the early 1970’s, the Pennsylvania Railroad and its successors
began the process of abandoning operations and selling off property in the area between tﬁe Fort

-

Wayne Bridge and 21st Street.’ By the mid-to-late 1980’s, all of the railroad operations in the

* Buncher acquired most of the property in the Pittsburgh Produce Yards area between 11th and
21st Streets. URA acquired the Fruit Auction Building and some property adjacent thereto.
PennDOT acquired certain land necessary to construct the I-579 Veterans Bridge, which was
"completed in 1987 and provides vehicular access across the Allegheny River at a point near 13%
Street.

> For example, on April 18, 1972, the ICC approved an application by the Penn Central
Transportation Company (“PCTC”) to abandon the 0.2-mile portion of the Allegheny Branch,
together with associated side tracks, between 12th Street and 14th Street. See ICC Finance
Docket No. 26942, attached to the Jackovic V.S. as Exhibit C.



Strip District adjacent to the Allegheny River between 11th and 21st Street had ceased and all

trackage had been removed.®

B.  The 1978 Conveyance from PCTC to Buncher

Following the bankruptcy filing of the Penn Central Transportation Company (“PCTC,” a
successor to the Pennsylvania Railroadj, the U.S. Railway Association (:‘USRA”) in its Final |
System Plan of 1975 directed PCTC to convey to Conrail the following portions of the
Allegheny Branch that were identified by USRA as Line Code 2229:

° Pittsburgh 11th Street to Pittsburgh 57th Street: MP 0.2-4.6

. Pittsburgh 57th Street to New Kensington: MP 4.6-18.6

. New Kensington to Armold: MP 18.6-19.5

In 1976, PCTC conveyed to Conrail the above-listed portions of the Allegheny Branch
but reserved and excepted from the sale a large parcel of land adjacent to the Allegheny River in
the Strip District between 16th Street and 21st Street. The Penn Central Corporation (“PCC,” a
successor to PCTC) c‘:onveyed a significant portion of this parcel (approximately 10.5 acres) to
Buncher in 1978.

-~

C. The 1983 Conveyance from Conrail to Buncher

In a July 20, 1983 deed (the /1 983 Deed,” attached to the Jackovic V.S. as Exhibit D),
Conrail conveyed to Buncher a rectangular strip of land (the “1983 Parcel”) that Conrail had
acquired from PCTC in the 1976 transaction. The 1983 Parcel was immediately to the southeast

of and adjacent to the larger parcel acquired by Buncher from PCC in 1978. 7 It is this

8 The rail siding that pfeviously provided direct rail access to the Fruit Auction Building, and
which was located on property later purchased by the URA, was removed during this time
period.

7 Exhibit E to the Jackovic V.S. is a map which shows the distinction between the 1978 and the
1983 conveyances.



rectangular strip of property that Buncher acquired from Conrail in 1983 that is the subject of
this proceeding.

The parcel is described in the 1933 Deed as a portion of the Allegheny Branch identified
as USRA Line Code 2229, between 91.59 feet and 89.94 feet in'width and between 1402.57 feet
and 1541.56 feet in length, containing an area of approximately 3.21 acres and extending
between 16th and 21st Streets. Jackovic V.S. Exhibit E at 2. At the time of the conveyance, ‘the
parcel contained Track No. 6, Track No. 7 and the Valley Industrial Track, running generally
parallel to each other.?

The 1983 Deed also conveyed to Buncher “all the right, title and interest of [Conrail] in
and to 3,000 lineal feet of railroad track and appurtenances thereto, being-Track No. 6 and Track
No. 7, located on the above described premises.” Jackovic V.S. Exhibit D at 2. The 1983 Deed"
contained the following reservat-ion:

. . unto [Conrail], its successors and assigns, the permanent right and-easement to
continue to operate over and maintain its so-called Valley Industrial Track which
traverses the land hereinbefore described, together with the right of nonexclusive access
to said track for the purposes aforesaid; it being expressly understood and agreed by and
between the parties hereto that [Buncher] will not construct any improvements over said
track or within eighteen (18) feet of the centerline thereof or conduct any work or
otherwise occupy a strip of land twelve (12) feet in width on either side of said track as
measured from the centerline thereof, or construct or perrmt any crossings, at grade, of

said track. Id.

Thus, the 1983 Deed conveyed to Buncher a strip of iand approximately.90 feet in width
and extending between 16th and 21st Streets, lying immediately to the south of the larger parcel

fa st

that Buncher acquired in 1978 and immediately to the north of the property that the URA .
acq;JJircd from the Pennsylvania Railroad or its successors around the same general time period.

See Jackovic V.S. at 4. In the 1983-Deed, Buncher also acquired all of Conrail’s right, title and

8 The Valley Industrial Track is also referred to as Track No. 8 in various maps from that early
1980’s period, which is logical given its location north of Tracks 6 and 7.



interest in and to Track No. 6 and Track No. 7, which were removed from the property soon after
Buncher’s acquisition.

As r.loted above, Conrail reserved from the 1983 conveyance to Buncher an easement “to
operate over and maintain its so-called Valley Industrial Track.” At the tiine of the conveyance,
the Valley Industrial Track was also referred to as Track No. 8 and travellsed the rectangular
parcel of property in a general straight-line direction paralleling Tracks No. 6 and 7. Buncher
believes that Conrail may have retained this easement over the property because it thought at the
time that Buncher might want to receive rail service at that location. See Jackovic V.S. at 5.°
However, when it was determined that Buncher had n‘o interest in receiving rail service, the .
trackage was soon thereafter removed from the property once Conrail filed for and obtained
abandonment authority.

D. Conrail’s 1984 Abandonment of the Valley Industrial Track

Approximately two months after conveying the 1983 Parcel between 16th and 21st Street
to Bunclier subjeci to the retained easement, Conrail filed a Notice of Insufficient Revenue
(“NIR”) with the ICC for the relevant portion of the Valley Industrial Track.'® On February 3,
1984, after waiting the requisite 90 days following the filing of its NIR, Conrail filed an

Application under the Northeast Rail Services Act (“NERSA”) for abandonment of relevant

? Conrail also may have retained the easement because it had not yet filed for abandonment on
that portion of its system.

19 As noted in Conrail’s 1984 Application for Abandonment which is attached as Exhibit F to the
Jackovic V.S., the portion of the Valley Industrial Track between milepost 0.0 and milepost 0.66
generated no revenues or expenses at that time. It was no longer being used.



portions of the Valley Industrial Track and the connecting Fort Wayne Industrial Track. A copy
of this Application is attached to the Jackovic V.S.-as Exhibit F."!
In a decision served May 18, 1984, in ICC Docket No. AB-167 (Sub-No. 588N), attached
to the Jackovic V.S. as Exhibit G, the ICC issued a certificate authorizing Conrail to abandon:
a total of 1.46 miles of rail line of the Fort Wayne Connecting Track (including the lower
level of the Fort Wayne Bridge) from a point in Pittsburgh on the east side of Sandusky
Street where Conrail’s line connects with the Conemaugh Main Line (approximately
milepost 0.8) to its junction with the Valley Industrial Track (approximately MP 0.0) and
the Valley Industrial Track from its connection with the Fort Wayne Connecting Track in

Pittsburgh (approximately MP 0.0) to the north side of 21st Street (approximately MP
0.66) in Allegheny County, PA (emphasis added)

This abandoned portion of the Valley Industnal Track from MP 0.0 to MP 0.66 (between the

" lower level of the Fort Wayne Bridge and the north side of 21st Street) encompasses the former

portion of the Valley Industrial Tracl; between MP 0.3 (16th Street) and MP 0.6 (the south side

_ of 21st Street) that AVRR wrongly claims is still a line of railroad subject to Board jurisdiction.'?
At some point between Conrail’s receipt of abandonment authority in 1984 and 1988, all

of the:Uackaée of the former Valley Industrial Track west nf 21st Street (including the relevant

portion between 16th and 21st Street) was removed and the entire area was filled, graded and

otherwise prepared for nen-railroad use. See Jackovic V.S. Exhibit H. In more recent years,

Buncher has defined the boundaries of its property between 16th and 21st Street with concrete

jersey barriers to prevent the trucks serving the Fruit Auction Building from traversing its

property. See Jackovic V.S. at 5-6.

1 There appears to be a typographical error on the year shown on the Application transmittal
letter, but the ICC Office of Proceedings stamp reflects the filing date as February 3, 1984.

12 The abandonment of the Fort Wayne Connecting Track severed the Allegheny Branch from its
previous connection across the Allegheny River at the Fort Wayne Bridge. The connecting track
and all associated trackage and ramps from the Fort Wayne Bridge east to the Pittsburgh Produce
Yards area were removed many years ago. See Jackovic V.S. at 5-6.



E. The 1995 Transaction Between AVRR and Conrail

Pursuant to an October 27, 1995 quitclaim deed (the “1995 Deed,” attached to the
Jackovic V.S. as Exhibit I), Conrail conveyed to AVRR “the line of railroad known as the
Allegheny Branch (a.k.a. the Valley Industrial Track and the Coleman Secondary) and identified
as Line Code 2229 .. .” Jackovic V.S. Exhibit I at 1. The 1995 Deed described this line of
railroad, in part, as “beginning at approximately Railroad Mile Post 0.6, being the centerline of
21st Street . . . thence extending in a general northeasterly direction to approximately Railroad
Mile Post 4.7 .. .” Id. The 1995 Deed also describes the other segments of the so-called Valley
Industrial Track and Coleman Secondary, which generally equate to the portion of Line 2229
that Conrail acquired from PCTC in the 1976 transaction between Pittsburgh 57th Street and
New Kensington.

The 1995 Deed also purported to convey to AVRR the following:

[Conrail’s] right, title, and interest in and to the easement to operate over and maintain

the Valley Industrial Track between Railroad Mile Post 0.3, more or less, at the

northeasterly side of 16th Street and Railroad Mile Post 0.6, more or less, at the

" centerline of 21st Street, all in the City of Pittsburgh and being the beginning of the
above described Premises, as indicated by “PS” on sheet 1 of 27 of Exhibit “C”, said
right and easement reserved in a July 20, 1983 deed from [Conrail] to the Buncher

Company... 13

As described in the quotation above, Sheet 1 of 27 of Exhibit C to the 1995 Deed

N\
contains a “PS” notation along a parcel of land of between 16th Street and 21st Street marked as

approximately MP 0.3 to MP 0.6 and captioned “EASEMENT ONLY TO BE CONVEYED.”

As explained further below, Buncher does not believe that Conrail had any easement rights that '

'3 The 1995-Deed contained a cross-reference to the original easement language from the 1983
Deed, but then proceeded to recite language with no apparent relation to the purported easement.
A deed dated November 26, 2008 from Conrail to AVRR corrected this error and recited the
accurate language from the 1983 Deed.

-10-



could have been conveyed to AVRR in 1995 and also disputes AVkR’s interpretation of the
width of this easement.
- F. AVRR’s 1995 Acquisition and Operation Exemption Filing

On October 23, 1995, AVRR filed with the ICC a Notice of Exemption in Finance
Docket No. 32783 (attached to the Jackovic V.S. as Exhibit J) to acquire and operate the lines of
railroad conveyed to AVRR by Conrail in the 1995 Deed. These “rail lines” are described by
AVRR in its 1995 notice filing as including the portion of the Valley Industrial Track “between
MP 0.3 and MP 4.7.” Although AVRR’s notice descriintion included the portion of the Valley
Industrial Track between MP 0.3 and MP 0.6, the Map attached to its Notice of Exemption
correctly stated that the “Line Dead-Ends At 21st St., Pittsburgh.” See Jackovic V.S. Exhibit J at
8. ’

G. AVRR Operations Since 1995

Since 1995, AVRR’s operaﬁons on the Valley Industrial Track have commenced at 21st
Street. AVRR has not operated over any portion of the Valley Industrial Track between MP 0.3
(16th Street) and MP 0.6 (21st Street) because there has been no trackage there for more than %O
years. According to its Petition, AVRR serves three produce shippers in the vicinity of the
Pittsburgh Produce Yards area from its public delivery team track on the north side of 21st Street
and another shipper from a private siding north of Railroad Street.

According to its Petition, AVRR now wants to construct new track over Buncher’s

’

property between 16th and 21st Streets for the following purposes: (1) to provide commuter rail
J

passenger service between New Kensington and Pittsburgh during and after the reconstruction of

State Route 28, and (2) to provide head and tail room to facilitate its freight switching operations "

on the public team track at 21st Street. AVRR does not claim that it wants to serve new freight

-11-



customers over that easement, because it knows tlhat the undérlying and adjacent land owner
(Buncher) is not interested in receiving -rail servige at that location. See Jackovic V.S. at 8.

In its May 13, 2009 decision instituting this proceeding, the Board describes AVRR’s
commuter rail proposal as “part of a wider plan envisioned by various public entities.” Buncher
disagrees with the Board’s suggestion that there is a wide ievel of public support for AVRR’s
passenger rail proposal. In fact, Buncher is not aware of any public authority with jurisdiction
over the Strip District which has endorsed AVRR’s proposal. Buncher and other key
stakeholders are participating in a master planning study funded by the URA that is studying
possible development options in the Strip District and the neighboring community of
Lawrenceville. This planning group has not supported AVRR’s proposal. No funding has been
committed to AVRR’s commuter rail proposal and it is not included in any state or loc:al
transportation plans at this point. In effect, it is just an idea that has failed to attract widespread

-public support.

Buncher believes that the commuter rail proposal has failed to attract such support for
various reasons, many of which were identified in ‘the portions of the 2003 Eastern Corridor
Transit Study that are attached as Exhibit K to the Peterson V.S. Assuming AVRR even had
rights to establish such commuter rail service over Buncher’s property (which Buncher denies),'

the proposed service would not provide direct access into downtown Pittsburgh. Instead, it

would terminate in the Strip District and require passengers to find other transportation options

'* The easement Conrail reserved from the 1983 conveyance to Buncher refers only to use and
maintenance of the then-existing Valley Industrial Track, and did not provide Conrail with rights
to establish passenger rail platforms and associated infrastructure over the Buncher property. -

-12-



(sucrl as bus service) to get downtown.'> Similarly, it is not evident how pessenger service
between New Kensington and rhe Strip District on the southeast slope of the Allegheny River
would alleviate traffic congesfion resulting frbrh the temporary rehabilitation of State Route 28,
which is on the-opposite side of the river and serves dii;ferent communities. Finally, as noted in
the 2003 Transit Study, the proposed service would require new maintenance yarcis an&' facilities,
land for parking lots and a significant level of both capital funding (approximately $258 million
in 2003 dollars) and ongoing operating and maintenence funding that is not available today. See
Jackovic V.S. at 8-9. | | -

III. Argument

A, The Alleged Easement Property Is No Longer Sub,]ect to Board
Jurisdiction

AVRR asserts repeatedly throughout its Petition that “[n]either Conrail nor AVRR have
ever sought abarldonment authorization from the ICC or the STB for the Valley Irrddstrial Track
between 21st Street and 16th Street.” See, e.g., Petition Legal Argument at 6. This is plamly
incorrect. The abandonment authonty sought by Conrall and granted by the ICC on May 14
1984 in ICC Docket No. AB-167 (Sub-No. 588N) released Conrail, and its successors and
assigns, from any common carrier rights' or obligdtions over the Valley Industrial Track between
MP 0.0 (the junction of the Valley Industrial Track and thie Fort Wayne Bridge Connecting Track
at approximately 11th Street) and MP 0.66 (at the' north side of 21st Street). This abandonment
include& the portion of the Valley Industrial Track which previously extended across Buncher’s

property between 16th and 21st Streets.

~N

1> Moreover, such passengers would not have rights to trespass on Buncher’s surrounding
property and therefore would have to traverse over property encumbered by any val1d railroad
easement in order to ex1t the area. :

_'13;



The ICC authorized this abandom.nent pursuant to section 308 of the Regional Rail
Reorganization Act of 1973, which was added by NERSA and provided expedited abandonment
procedures for Conrail given its precarious financial condition at the time. 45 U.S.C. § 748.
Section 308(a) provides that any abandonment applicati-on filed with the ICC by Conrail under
l\-IERSA shall be governed by section 308, and not the standard a-bandonment requirements found
. in 49 U.S.C. Chapter 109. Id. at § 748(a).

Under currently applicable regulations, a railroad that obtains abandonment authority
from the Boarld under Chapter 109 must file a notice of consummation within one year of
obtaining such authority unless legal barriers to consummation remain in place. See 49 C.F.R. §
1152.29(e)(2). This requirement, however, did not exist at the time of Conrail’s receipt of the
abandonment certificate from the ICC under NERSA for the relevant portion of the Valley
Industrial Track. 'i‘herefore, Conrail was not required to file 'a letter of consummation with the
ICC in order to perfect the exercise of its abandonment authority.16

Since Conrail obtained at.)andonment authority for th.e relevant portion of the Valley
Industrial T.rack under NERSA, and the abandonment was not conditioned on any environmental
or other conditions, the ICC’s jurisdiction over the track ended upon the ICC’s issuance of the
_ abandonment certiﬁcaie in May 1984. Lucas v. Township of Bethel, 319 F.3d 595 (3rd Cir.
2003) (“Township of Bethel”). As the Third Circuit concluded in Township of Bethel, an

unconditional grant of abandonment authority under NERSA concludes the agency’s jurisdiction

1® The ICC’s May 1984 abandonment certificate asked Conrail to-advise the ICC in writing of
the date on which the abandonment actually took place. We have not found any evidence yet
that Conrail provided such written notice to the ICC. However, we understand from a discussion
with the STB’s records department that such a letter may not necessarily have been placed in the |
public docket that is available for review today. Moreover, proof of the existence of such a
notice letter is not required to establish that the ICC’s jurisdiction over the property cased upon

- issuance of the abandonment certificate under NERSA.. See Lucas v. Township of Bethel, 319
F.3d 595 (3rd Cir. 2003).

-14 -



and makes it clear that any remaining pfoperty dispute may be resolved .in accordance with state
property law.

Moreover, through its actions prior and subsequent to receiving abandonment authority
from the ICC, Conrail made clear its intent to exercise such abandonment authority and sever the
portion of tile Valley Industrial Track between MP 0.3 and MP 0.6 from its interstate rail
network. Conrail’s request for abandonment authority under the expedited 90-day procedure
provided under NERSA was part and parcel of its effort to sell off property no longer used for
active rail operations. Prior to filing for abandonment authority, and only a few months after
selling the underlying property to Buncher, Conrail filed a Notice of Insufficient Revenue which
réflected the fact that the relevant portion of the Valley Industrial Track was dormant and
generated no revenu;s or expenses. See Exhibit F to the Jackovic V.S. at 2.

Within a few years after Conrail obtained the abandonment certificate from the' ICC, all
of the relevant portions of the Valley Industrial Track were removed from the ﬁuncher property
between 16th and 21st Street and the entire area was filled and graded for non-railroad use.'” In
more recent years, Buncher has defined the\l;oundaries.of its property with concrete jersey
barriers. Conrail never objected to Buncher’s occupancy of the entirety of its property, and
never attempted to reconstruct track 6r recommence rail service in this area. By 1993, two years
prior to Conrail’s transaction with AVRR, the portion of its system that used to exist between,

16th and 21st Street was no longer reflected in Conrail’s Customer Service Guide. See Exhibit

H to Peterson V.S. (showing Valley Industrial Track stub-ending at 21st Street).

17 Although Buncher cannot determine with certainty when the tracks were removed and the land
was filled and graded, it has determined from a review of aerial photographs and its knowledge
of the area that this occurred at some point between issuance of the May 1984 abandonment
certificate and 1988.

-15-



In summary, the ICC’s issuance of unconditional abandonment authority with respect to-
the portion of the Valley Industrial Track between MP 0.3 and MP 0.6 ended federal regulatory
jurisdiction over such property. Moreover, the track removal and lack of objection to the filling *
and grading of the property for non-railroad use shortly after recei\.ring ICC abandonment
authorization further evidenced Conrail’s intent to abandon the rail line and easement in
question. Conrail’s abandonment means that, as of 1984, the Valley Industrial Track from MP
0.0 to MP 0.66 was no longer a line of railroad subject to ICC or STB jurisdiction. Because
Conrail extinguished its common carrier rights over this portion of former track and severed such
property from the interstate rail network, Conrail did not and could not convey such common
carrier rights to AVRR in the 1995 Deed. Therefo're,. AVRk currently has no common carrier
rights or obligations over the strip of land owned by Buncher which previously contained the
portion of the Valley Indusuial Track between MP 0.3 (16th Street) and MP 0.6 (21st Street).'®

B. AVRR Wrongly Asserts that Conrail Reserved a 90-Foot-Wide
Easement Over Buncher’s Property

AVRR further claims that Conrail conveyed to AVRR through the 1995 Deed a 90-foot-
wide easement over Buncher’s property between 16th and 21st Street. See Peterson V.S. at 5.

AVRR claims that this purported 90-foot-wide easement includes a 60-foot-wide section

'8 The fact that AVRR referenced the non-existent segment of the Valley Industrial Track
between MP 0.3 and MP 0.6 in its 1995 Notice of Exemption did not reimbue such property with
jurisdictional status. AVRR has never operated over this property, never had any ability to
operate over this property without reconstructing tracks across Buncher’s property, and at most
can claim that it received a quitclaim conveyance of limited easement rights over this property
from Conrail which had been extinguished after Conrail received ICC abandonment authority.
AVRR’s failure to disclose these facts in its 1995 Notice of Exemption makes its reference to
acquiring and operating the segment of the Valley Industrial, Track between MP 0.3 and MP 0.6
false, misleading and therefore void ab initio.
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comprised of a 32-foot “no build” zone'® and an additioﬂal 24-foot “no work or occupancy”
zone. Id. AVRR claims that, in addition to this purported 60-foot section, the “balance of the 90
foot wide permanent rail easement remains subject to AVRR’s nonexclusive access rights to the
Valley Industrial Track and tracks 6 and 7 for operational and mainteriance purposes as
confirmed by Map Sheet 1 of 27 appended to the 1995 Conrail-AVlik deed.” Id.

AVRR’s contention that it has a 90-foot-wide easement over Buncher’s property is_
incorrect. The 1983 Deed from Conrail to Buncher created a “no build” zone within 18 feet of
the centerline of the then-existing Valley Industrial Track and a separate and contiguous “no
work or occupancy” zone within 12 feet of the same centerline. See Jackovic V.S. Exhibit D at
2. These zones are not cumulative. At most, the Bunctller property once encumbered by this
now-extinguished easement held by Conrail was only 36 feet wide.

AVRR contends that its 1995 Deed from Conrail created an additional 30-foot-wide
easement of “nonexclusive access rights to the Valley Industrial Track and tracks 6 and 7 for
operational and maintenance purposes.” Peterson V.S. at 5. Conrail could not have conveyed to
AVRR in the 1995 Deed any easement rights that Conrail did not reserve in its 1983 transaction
with Buncher. Because the 1983 Deed only reserved for Conrail these two separate and limited
18-foot “no build” and 12-foot “no work or occupancy” zones, Conrail did not convey any
additional 30-foot easement to AVRR in the 1995 Deed. The non-exciusive access rights
claimed by AVRR are not synonymous with easement rights. In addition, these non-exclusive

access rights only applied to the Valley Industrial Track (Track No. 8), because Buncher

19 AVRR’s claim of a 32-foot “no build” zone is a miscalculation. The purported easement calls
for a “no build” zone within 18 feet of the centerline of the Valley Industrial Track, which would
create a 36-foot zone. Jackovic V.S. Exhibit E at 2.
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acquired full ownership of Tracks No. 6 and 7 from Conrail in the 1983 Deed. SeeJ ackovic V.S,
Exhibit D at 2.2

C. AVRR’s Reliance on the Effingham Decision Is Misplaced

AVRR claims that “[t]he acquisition of any rail line that becomes the entire line of a new
common carrier railroad is subject to STB jurisdiction because, not withstanding the use made of
the tracks by the prior owner, the newly acquired tracks comprised AVRR’s entire line of
railroad on which it offers through rail freight service.”?' In the instant case, this argument is
inapplicable because AVRR acquired a series of contiguous rail line segments from Conrail
between 21st Street and New Kensington that comprise the “lines of railroad” on which AVRR
offers through rail freight service. Unlike the situation in Effingham and related cases, AVRR is
2

not operating solely on trackage within an industrial park that constitutes its entire system.

D. AVRR Has Not Been Holding Itself Out To Provide Common
Carrier Service Over Buncher’s Property

AVRR further claims that, because it lists the “Pittsburgh Produce Terminal” in its

i
current freight tariff, it has been holding itself out to provide common carrier service pursuant to

its alleged easement rights over the Buncher property between 16th and 21st Streets. This is not

0 AVRR also claims, in a footnote, that “rail carriers are entitled to a presumption that their
entire right-of-way is necessary for safe and effective transportation.” Petition Legal Argument
at 4, note 2. Such a presumption, which may be relevant in situations where a railroad owns and
operates over the entire width of its right-of-way and is objecting to an encroachment for non-
railroad use, does not prove that Conrail reserved a 90-foot easement over Buncher’s property
when the specific terms of the easement only applied to a strip of property 36-feet in width.

2! Petition Legal Argument at 7, citing to Effingham R.R. Co. — Petition for Declaratory Order, 2
STB 606 (1997).

2 If AVRR’s line of reasoning was taken to its logical conclusion, it would mean that every
piece of track on AVRR’s system would be a line of railroad subject to STB abandenment
jurisdiction. This is not the case, as AVRR owns numerous tracks (including the siding that
serves the private customer at 21st Street and various other sidings or double-tracked locations
on various portions of its system) that would qualify as excepted tracks under 49 U.S.C. § 10906.
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“true. As AVRR explained in its Petition, it has been serving three customers in the vicinity of
the Pittsburgh Produce Yards area from its public team track at 21st Street. In addition, it has
been serving a private customer from_a siding that br.anches off from that team track near 21st
Street. The reference to the Pittsbui'gh_ Pr'oduce Terminal.iﬁ AVRR’s tariff (and in the Ope;n and
Prepay Station List which AVRR also refers to in'its Petition) reflects this existing service at 21st
Street. Such references do not establish that- AVRR has been holding.itself out to pr_ovidq
common carrier service between 16th and 2’1-'st' Street. As A\l/RR know§-, it w01_11:d have to
reconstruct track over the Buncher prop&ty in order to pro;ride such service, and the-only
customer that would liave access tol such track (Buncher, which owns the uhderly-ing and '

p )
adjacent property) is not interested in receiving rail service.
E. Conrail’s Easement Over the Buncher Property Was Extinguished

When The Tracks Were Removed and the Property Was Filled and
Graded

AVRR acknowledges that the extinguishment of common carrier right_s over the Valley
Industrial Track would alter the alleged “perpetual” nature of the easemen:t that Conrail once
reserved over Buncher’s property. AVRR clailps that the easement riglhts “were infend_ed by the
parties to be perpetual so long as the Vélley Industrial Track was owned and used for current or
future common carrier railroad purposes.” Petition Legal Argument at 2. Becagse the relevant
portion of the Valley Industrial Track was abandoned by Conrail, the easement lost its
purportedly perpetual nature. . |

The track’s abandonment and.remova_l, and the filling and grading of the underyling
property for non-railroad use without objection from Conrail, extinguished under P‘ennsylvania
law a;ly easement that Conrail reserved over this property in the 1983 transaction with Buncher.
In its 1995 transaction with AVRR,_ Conr-ail could only quitclaim whatever .easetment rights that it

had at the time. Although the Board has no jurisdiction to determine state law property issues,
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Buncher believes that Conrail extinguished all such rights under Pennsylvania law prior to its
1995 transaction with AVRR through its stated intention to abandon use of the easement and
receipt of such abandonment authority from the ICC, coupled with removal of the track facilities
and acciuiescence in the accesls restrictions of the; forme;'ly burdened land which were iniposed
thereafter by Buncher. The Board should confirm that all federal regulatory jurisdiction over the
relevant property was extinguished upon Conrail’s receipt of abandonment authprity in May
_ 1984, thus enabling the parties to resolve any remaining property disputes under state law.
IV.  Conclusion

For the foregoing reasons, Buncher respect-fully requests that the Board issue a

declaratory order confirming that the Board no longer has jurisdiction over the property owned

by Buncher between 16th and 21st Streets in Pittsburgh, Pennsylvania.

Respectfully submitted,

— o P

Edward J. Fishman
» Peter W. Denton
K&L Gates LLP
1601 K Street NW
Washington, D.C. 20006
(202) 778-9000

ATTORNEYS FOR
THE BUNCHER COMPANY

Dated: June 2, 2009
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CERTIFICATE OF SERVICE
I hereby certify that on June 2', 2009, I caused the foregoing The Buncher Company’s
Reply To Allegheny Valley Railroad Company’s Petition For Declaratory Order to be
served via first class mail, postage prepaid, on all parties of record and on the following:
Richard R. Wilson, Esq.

518 North Center Street, Suite 1
Ebensburg, PA 15931

S “"’T-’

Peter W. Denton
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35239

s’

ALLEGHENY VALLEY RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

VERIFIED STATEMENT OF JOSEPH M. JACKOVIC

My name is Joseph M. Jackovic and I am the Executive Vice Pre-sident and General
Counsel of The Buncher Company (“Buncher”). My business address is Penn Liberty Plaza I,
1300 Penn Avenue, Suite 300, Pittsburgh, PA 15222-4211. T am authorized to make this.
Verified Statement on behalf of Buncher.

Buncher is a privately-held real estate development :and services company based in
Pittsburgh, PA. Buncher owns several parcels of property that were forrﬁerly used by the
Pennsylvania Railroad and its successors in an area within the Second Ward of the City of
Pittsburgh known as the Strip District. The parcel of land at issue in this proceeding — between
16th Street and 21st Street — was once part of a complicated network of termina:ﬂ railroad tracks
on the southeast sidg of the Allegheny River near downtown Pittsburgh. This network of tracks
(including yard ladder tracks, indl;stria} tracks and sidings) formed part of the former
Pennsylvania Railroad’s Allegheny Branch. The trackage generally extended in a northeasterly
direction, roughly parallel to the Allegheny River, from the southern end of the Fort Wayne
Bridge at 11th Street through an area historically referred to as the Pittsburgh Produce Yards that
was adjacent to the Pennsylvania Railroad’s Fruit Auc;ion and Terminal Building (“Fruit -

Auction Building”). The Allegheny Branch then continued beyond that terminal area to points

DC-1333424 v4



northeast of downtown Pittsburgh. A map which shows the historical location of various tracks
in this area is attached as Exhibit A.

Starting in the late 1970’s and continuing through the 1980’s, the land underlying the
Pittsburgh Produce Yards area was sold by the Pennsylvania Railroad’s successors to Buncher,
| The Urban Redevelopment Authority of Pittsburgh (“URA”), or the Pennsylvania Department of
Transportation (“PennDOT”). Buncher acquired most of the property in the Pittsburgh Produce
Yards area between 11th and 21st Streets. URA acquired the Fruit Auction Building and some
[;roperty adjacent thereto. PennDOT acquired certain land necessary io construct the I-579
Veterans Bridge, which was completed in 1987 and provides vehicular acéess across the
Allegheny River at a point near 13th Street.

As noted in AVRR’s Petition, with the expansion of grocery store chains and the shift to
truck transportation in the 1950’s, rail service to the produce merchants in the Pittsburgh Produce
Yards area began to decline. l\3y the early 1970’s, the Pennsylvania Railroad and its successors
began the process of abandoning operations and selling off property i-n the area between the Fort
Wayne Bridge and 21st Street. On April 18, 1972', the ICC approved an application by the Penn
Central Transportation Compan); (“PCTC”) to abandon the 0.2-mile portion of the Allegheny

Branch, together with assogiatqd side tracks, between 12th Street and 14th Street. See ICC
Finance Docket No. 26942, attached hereto as Exhibit C. .

By the late 1980’s, all of the tr;ckage within the Strip District between the Fort Wayne
Bridge at 1 lttll Street and the easterr endpoint of Buncher’s property at 21st Street had been
removed because the railroads had by that point combletely ceased o.plerations in that area.

AVRR'’s railroad trackage, which it acquired from the Consolidated Rail Corporation (“Conrail”)

in 1995, begins at a point east of 21st Street and the Fruit Auction Building and continues from



that point northeast to New Kensington, PA. An aerial map of the relevant property as it looks
today is attached hereto as Exhibit B. By the mid-to-late 1980s, all of the railroad operations in
the Strip District adjacent to the Allegheny River between 11th and 21st Streets had ceased and
all trackage had been removed. The map shows that all of the former trackage west of 21st
Street no longer exists.

Following the bankruptcy filing by the Penn Central Transportation Company (“PCTC”),
a successor to the Pennsylvania Railroad, the U.S. Railway Association (“USRA”) in its Finai
System Plan of 1975 directed PCTC to convey to Conrail the following portions of the
Allegheny Branch_ that were identiﬁe-ci by USRA as Line Code 2229:

. Pittsburgh 11th Street to Pittsburgh 57th Street: MP 0.2-4.6

. Pittsburgh 57th Street to New Kensington: MP 4.6-18.6

. New Kensington to Arnold: MP 18.6-19.5

In 1976, PCTC conveyed to Conrail the above-listed portions of the Allegheny Branch but
reserved and excepted from the sale a large parcel of land adjacent to the Allegheny River in the
Strip District between 16th Street and 21st Street. The Pe;m Central Corporation (“PCC,” a
successor to PCTC), conveyed a significant portion of this parcel (approximately 10.5 acres) to
Buncher in 1978.

In a July 20, 1983 deed (the “1983 Deed,” attached hereto as Exhibit D), Conrail
conveyed to Buncher a rectangular strip of land (the “1983 Parcel”) that Conrail had acquired
from PCTC in the 1976 transaction. The 1983 Parcel was immediately to the southeast of é.nd

adjacent to the larger parcel acquired by Buncher from PCC in 1978.! It is this rectangular strip

of property that Buncher acquired from Conrail in 1983 that is the subjec;t of this proceeding.

! Exhibit E is a map which shows the distinction between the 1978 and the 1983 conveyances.



The parcel is described in the 1983 Deed as a portion of the Allegheny Branch identified
as USRA Line Code 2229, between 91.59 feet and 89.94 feet in width and between 1402.57 feet
and 1541.56 feet in length, containing an area of approximately 3.21 acres and extending
between 16th and 21st Streets. Exhibit D at 2. At the time of the conveyance, the parcel
contained Track No. 6, Track No. 7, and the Valley Industrial Track, running generally parallel
to each other.”

The 1983 Deed also conveyed to Buncher “all the right, title and interest of [Conrail] in
and to 3,000 lineal feet of railroad track and appurtenances thereto, being Track No. 6 and Track
No. 7, located on the above described premises.” Exhibit D at 2. The 1983 Deed contained the
following reservation:

. . . unto [Conrail], its successors and assigns, the permanent right and easement to

continue to operate over and maintain its'so-called Valley Industrial Track which

traverses the land hereinbefore described, together with the right of nonexclusive access
to said track for the purposes aforesaid; it being expressly understood and agreed by and -
between the parties hereto that [Buncher] will not construct any improvements over said
track or within eighteen (18) feet of the centerline thereof or conduct any work or
otherwise occupy a strip of land twelve (12) feet in width on either side of said track as

~ measured from the centerline thereof, or construct or permit any crossings, at grade, of
said track. Id.

In 1983, the URA acquired from the Pennsylvania Railroad or its successors property
immediately to the south of the 1983 Parcel (including tﬁe Fruit Auction Building). Thus, the
1983 Deed conveyed to Buncher a strip of land approximately 90 feet -in width and extending
between 16th and 21st Streets, lying immediately to the south of the larger parcel that Buncher
acquired in 1978 and imme&iately to the north of the property that the URA acquired from the

Pennsylvania Railroad or its successors in 1983. In the 1983 Deed,-Buncher also acquired all of

2The Valley Industrial Track is also referred to as Track No. 8 in various maps from that early
1980’s period, which is logical given its location north of Tracks 6 and 7.
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Conrail’s right, title and interest to Track No. 6 and Track No. 7, which were removed- from the
property soon after Buncher’s acquisition.

As noted above, Conrail res;er'ved from the 1983 conveyance to Buncher an easement “to
operate over and maintain its so-called Valley Industrial Track.” At the time of the conveyance,
the Valley Industrial Track was also referred to as Track No. 8 and traversed the rectangular
parcel of property in a general straight-line direction paralleling Tracks No. 6 and 7. Buncher
believes that Conrail may have retained this easement over the property because it thought at the
time that Buncher might want to receive rail service at that location. However, when it was
determined that Buncher had no interest in receiving rail service, and once Conrail filed for and
obtained abandonment auth(;rity, the trackage was soon thereafter removed from the property.

Approximately two months after conveying the 1983 Parcel between 16th and 21st Street
to Buncher subject to the retained easement, Conrail filed a Notice of Insufficient Revenue
(“NIR”) with the ICC for the relevant portion of the Valley Industrial Track. On February 3,
1984, after waiting the requisite 90 days following the filing of its NIR, Conrail filed an
Application under the Northeast Rail Services Act (“NERSA”) for abandonment of relevant
portions of the Valley Industrial Track and the connecting Fort Wayne Industrial Track. A copy
of this Application is attached hereto as Exhibit F.

In a decision served May 18, 1984, in ICC Docket No. AB-167 (Sub-No. 588N), attached
hereto as Exhi.bit G, the ICC issued a certificate authorizing Conrail to abandon:

a total of 1.46 miles of rail line of the Fort Wayne Connecting Track (including the lower

level of the Fort Wayne Bridge) from a point in Pittsburgh on the east side of Sandusky

Street where Conrail’s line connects with the Conemaugh Main Line (approximately

milepost 0.8) to its junction with the Valley Industrial Track (approximately MP 0.0) and

the Valley Industrial Track from its connection with the Fort Wayne Connecting Track in

Pittsburgh (approximately MP 0.0) to the north side of 21st Street (approximately MP
0.66) in Allegheny County, PA:. (emphasis added)




This abandoned portion of the Valley Industrial Track from MP 0.0 to MP 0.66 (between the
lower level of the Fort Wayne Bridge and the north side of 21st Street) encompasses the former
portion of the Valley Industt_ial Track between MP 0.3 (.16th Street) and MP 0.6 (the south side .-
9f 21st Street). The abandonment of the Fort Wayﬁe Connec.ting Track severed the Allegheny
Branch from its previous connection across the Allegheny River at the Fort Wayne B;idge. The
connecting track and all associated trackageland ramps from the Fort Wayne Bridgé east to the
Pittsburgh Produce Yards area were removed many years ago.

At soine point between Conrail’s receipt of abandonment authority in 1984 and 1988, all.
of the trackage of the former Valley Industrial Track west of 21st Street (incfudirig the relevant
portion between 16th and 21st Street) was removed and the entire area was filled, g-raded, and
otherwise prepared for non-railroad use. See aerial maps of the relevant area attached hereto as
Exhibit H. In more recent years, Buncher ﬁas defined the boundaries of its broperty between
16th and 21st Street with concrete jersey barriers to prevent the trucks se_r'\-/ing the Fruit Auction
N Buil&ing 'fr'or‘r-l tra've;'sing its property. ) | '.

| Pursuant to an October 27, 1995 quitclaim deed (the “1995 Deed,;’ attached hereto as (
Exhibit I), Conrail conveyed to AVRR “the line of railroad known as the- Alleghen)" Branch
(a.k.a. the Valley Industrial Track and the Coleman Secondary) and identiﬁed-as Line Code 22'29
...” Exhibit Iat 1. The 1995 Deed described this line of railroad, in part, as “beginning at
approximately Railroad Mile Post 0.6, béing the centerline of 21st St-reet . . . thence extending in
a general northeasterly direction to approximately Railroad Mil.c Pos; 45 ...” Id. The 1995
Deed also describes the other segments of the so-called Valley Industrial Track and Coleman
Secondary, which generally.equate to the portion of Line 2229 between Pittsburgh 57th Street.

and New Kensington that Conrail acquired from PCTC in the 1976 transaction.
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The 1995 Deed also purported to convey to AVRR the following:

[Conrail’s] right, title, and interest in and to the easement to operate over and maintain

the Valley Industrial Track between Railroad Mile Post 0.3, more or less, at the

northeasterly side of 16th Street and Railroad Mile Post 0.6, more or less, at the
centerline of 21st Street, all in the City of Pittsburgh and being the beginning of the
above described Premises, as indicated by “PS” on sheet 1 of 27 of Exhibit “C”, said
right and easement reserved in a July 20, 1983 deed from [Conrail] to the Buncher

Company...

As described in the quotation above, Sheet 1 of 27 of Exhibit C to the 1995 Deed
contains a “PS” notation along a parcel of land of between 16th Street and 21st Street marked as
approximately MP 0.3 to MP 0.6 and captioned “EASEMENT ONLY TO BE CONVEYED.”

On October 23, 1995, AVRR filed with the ICC a Notice of Exemption in Finance
Docket No. 32783 (attached hereto as Exhibit J) to acquire and operate the lines of railroad
conveyed to AVRR by Conrail in the 1995 Deed. These “rail lines” are described by AVRR in
its 1995 notice filing as including the portion of the Valley Industrial Track “between MP 0.3
and MP 4.7.” Although AVRR’s notice description included the portion of the Valley Industrial
Track between MP 0.3 and MP 0.6, the Map attached to its Notice of Exemption correctly stated
that the “Line Dead-Ends At 21st St., Plttsburgh ” See Exhibit J at 8.

Since 1995, AVRR’s operations on the Valley Industrial Track have commenced at 21st
Street. AVRR has not operated over any portion of the Valley Industrial Track between MP 0.3
(16th Street) and MP 0.6 (21st Street) because there has been no trackage there for more than 20
years. According to its Petition, AVRR ‘serves three produce shippers in the vicinity of the

Pittsburgh Produce Yards area from its public g_lelivery team track on the north side of 21st Street

and another shipper from a private siding north of Railroad Street.

3 The 1995 Deed contained a cross-reference to the original easement language from the 1983
Deed, but then proceeded to recite language with no apparent relation to the purported easement.
A deed dated November 26, 2008 from Conrail to AVRR corrected this error and recited the
accurate language from the 1983 Deed.



According to its Petition, AVRR now wants to construct new track over Buncher’s
property between 16th and 21st Streets for the following purposes: (1) to provide commuter rail
passenger service between New Kensington and Pittsburgh during and after the reconstruction of

State Route 28, and (2) to provide head and tail room to facilitate its freight switching operations

on the public team track at 21st Street. Buncher, the underlying and adjacent landowner of the
parcel of land in question, is not interested in rgceiving rail service over this purported easement.

In its May 13, 2009 decision instituting this proceeding, the Board describes AVRR’s
commuter rail prc‘)posal as “part of a wider plan envisioned by various public entities.” Buncher
disagrees with the Board’s suggestion that there is a wide level of public support for AVRR’s
passenger rail proposal. In faét, Buncher is not aware of any public authority with jurisdiction
over the Strip District which has endorsed AVRR’s proposal. Buncher and other key
stakeholders participate with the URA in a planning group that is studying possible development
options in the Strip Districét. This planning group has not supported AVRR’s proposal. No
funding has been gommitted to AVRR’s commuter rail proposal and it is not included in any
state or local transportation plans at this point.

Buncher believes that the commuter rail proposal has failed to attract such support for
various reasons, many of which were idéntliﬁed in the portions of the 2003 Eastern Corridor
Transit Study that are attachéd as _Exhibit K to the Peterson V.S. Assumin"g AVRR even had
rights to establish such commuter rail service over Buncher’s property (which Buncher denies),
the proposed service would not provide direct access into downtown Pittsburgh. Instead, it
would terminate in the Strip District and require passengers to find other transportation options
(such as-bus service) to get downtown. Such i)assengers would have no right to treslr;ass on

Buncher’s surrounding property and therefore would have to traverse property encumbered by



\l

any valid railroad easement in order to exit the area. Similarly, it is not evident how passenger
service between New Kensington and the Strip District on the southeast slopc\a of the Allegheny
River would alleviate traffic congestion resulting from the teinpdrary rehabilitation of State
Route 28, which is on the opposite side of the ri;/er and serves different communities. Finally, as
noted in the 2003 Transit Study, the proposed service would require new maintenance yards and

facilities, land for parking lots and a significant level of both capital funding (approximately

$258 million in 2003 dollars) and ongoing operating and maintenance funding that is not

) 7

available today.



VERIFICATION

COMMONWEALTH OF PENNSYLVANIA )
' SS:
COUNTY OF ALLEGHENY

A

I, Joseph M. Jackovic, Executive Vice President and General Counsel, The Buncher Company,
swear or affirm and verify that the statements made in the foregoing Verified Statement are true

and accurate to the best of my knowledge, information and belief.

/& 109 %XM
SIZNATURE /

DATE

Subscribed and sworn to before me this Q"d day of June
2009.

NOTARY PUBLIC @)

COMMONWEALTH OF PENNSYLVANIA
Malanie C -y
. Zimmerman, Notary Public
City Of Pittsburgh, Allegheny County
My Commission Expires June 13, 2010




BEFORE THE
SURFACE TRANSPORTATION BOARD

"Finance Docket No. 35239

ALLEGHENY VALLEY RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

VERIFIED STATEMENT OF JOSEPH M. JACKOVIC~

EXHIBITS A -]
EXHIBIT DESCRIPTION
Exhibit A Map of the historical location of various tracks in the
Pittsburgh Produce Yards area
Exhibit B Aerial map of the relevant property
Exhibit C ICC Finance Docket No. 26942 -- George P. Baker, Richard

C. Bond, Jervis Langdon, Jr., and Willard Wirtz, Trustees of
the Property of Penn Central Transportation Company,
Debtor, Abandonment Portion of its Allegheny Branch,
Pittsburgh, Allegheny County, Pennsylvania

+ Exhibit D - Deed dated July 20, 1983 Deed between Conrail to Buncher
Exhibit E ‘ Map showing the distinction between the 1978 and 1983
' conveyances
Exhibit F ICC Finance Docket No. AB 167 (Sub No. 558N) --

Application of Consolidated Rail Corporation Pursuant to
Section 308(c) of the Regional Rail Reorganization Act of
1973, As Amended by Section 1156 of the Northeast Rail
Services Act of 1981, for Approval of the Abandonment of
the Valley Industrial Track in Allegheny County,
Pennsylvania
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Exhibit G

Exhibit H

" Exhibit]

Exhibit J

ICC Finance Docket No. AB 167 (Sub No. 558N) -- Conrail
Abandonment in Allegheny County, PA

Historical aerial maps of the relevant property

Deed dated October 27, 1995 between Consolidated Rail
Corporation and Allegheny Valley Railroad Company

Notice of Exemption, ICC Finance Docket No. 32783 --
Allegheny Valley Railroad Company -- Acquisition and
Operation Exemption -~ For Certain Lines of Consolidated
Rail Corporation )



Exhibit A

Map of the historical location of various tracks in the Pittsburgh Produce Yards areca
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Plan of Produce Yard and 16th Street Freight Station (c. 1923)
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Exhibit B

Aerial map of the relevant property






Exhibit C

ICC Finance Docket No. 26942 -- George P. Baker, Richard C. Bond, Jervis Langdon, Jr., and Willard Wirtz,
Trustees of the Property of Penn Central Transportation Company, Debtor, Abandonment Portion of its Allegheny
Branch, Pittsburgh, Allegheny County, Pennsylvania
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ZAVICE DATE
. ' HARCH 135, 1iov2
// CERTIFICATE AND ORDER
- _

2. a Session of che INTEKSTATE-COMMERCE COMMISSION, Revi=w
Bnard Number S5, held at its cffice im Washington, D. €.,
on the 24th day nf February, 1972, /

3
Finance Docket No. 2694,

GECRGE P, BAKER, RICHARD C, BOND, JERVI" LANGDOH JR., AND
WILLAKD WIRTZ, TRUSTEFS OF THE PROPLRTY OF; PEIW CENTRAL
TRANSPORTATION COMPANY, DEBTOR, ABANDOUNMERT PORTION 0¥ iIZS
ALLEGHERY BRANCH, PITTSBURGH, ALLEGHENY COURTY, PENNSYLVANIA

Upon conslderation of the application filed under
section 1(i8) o. the Interstste Commerce Act, on December
6, 1971, by the Penn Centrel Tramswortation €co., Dehtor, a
carrier by railroad subject to - ixt L of the Act, for per-
mission to abandor : portiom or. the Allegheny bramch beltween
Valuation Staiior +00 and 10456, a distance of 0.2 miles,
togethe- w.th assu. -ted sidetracks. located in the city of
Pittsburgh, Allegheny County, Pennsylvania; snd

it appearing, That tne interest of emplowees will he
protected by the imoosition of appropriate conditions; that
road improveaments requires the abandonment of this portion
of th. Allegheny branch; that service will be orovided at
nearby public delivery tracks; that ac shipper or statioms
will be affzcted, and that continucd soparation of the branch
under the circumstances would impose an undue and unnecessary
burden on both applicsnc and intersi.:te commerce.

It is hereby certified, That, subject to the same con-
ditions for the protection of employees as set forth in Shicago,
B. & Q. R. Co., Abandonment, 257 1.C.C. 700, the present snd '
future public ccovenience and necessity permit the abandonment
by the Penn (encrel Transporxcation Co., debtor, of the lime of
railrcad dJdescribed above-

It _is ordered, That thic certificate and order shall tske
effect and be in force from anc after 35 days from the date
of sv.rvice hereof, and that tariffs applicable to the limze
here.n permitted tc be abandoned msy be cancelad upoan notice
to this Commission and tc the general pubtic by rot less thap
10 days' :iiling aad posting in a manuer prescribed in sectiem
6 of t'.e Interstace Comrerce Act;




F.' D. Bo. 26942

1v is furtber ordered, That, when fili.ng schedities caﬁceling
tariffs appliceble to said lioe, Lhe applicent shall in such
schedules refer to this certificate ané oxder by date and' dacket
number;

A

It is furthey ordered, That, if the auvthority gramted is™ -
execcised, applicant shall submit for the consideration of -
this Commission, within 60 days thereef, two capies of the
journal entries showing f.he retirement of the line from serviedl®
and shall advise tivis Commission in writing, immedfately. sfiet
abandonment of the line of railroad, the date om which the.
abandonment actually took place; and

It is further ordered, That if the awthority granteéd im
this cartificate and order is mot exercised within one yesr
from its effect.ive date, it shall be of ro fuztber fozce or
effect.

v
1

By the Commission,Review Board Number 5.

ROBERT L. OSWaLD,
Secretary




Exhibit D

Deed dated July 20, 1983 Deed between Conrail to Buncher
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A0  day ot M‘Iu‘tho

rd One Thousand Nine Hundred and Righty-three : - -

Lao

CONSOLIDATED RAIL CORPORATION, a Corporation of the
altth #f Peansylvania, baving an office at Six Pemn '’

P'Mlndolplnln. Pol'nny!'nnll. 19109, herelnafter
57as the Qrantor, and THE BUNCHER COMPANY, a

&rpoutlen of the Commonwealth of Pennsylvania, whose mli!ii

. address is 3800 Forward Avenue, Plttsburgh, Pennsylvania Il!}!.

h 3

That the saild Granter, for and in

eonslderation of the sum of BIXTY THOUSAND DOLLARS ($88,000.00)
lawful money of the United States of Ameriea, unto it well and
truly paid by the sald Grantee, at or before the sealing and
delivery of thess presents, the receipt whereof is hereby
aeknowledged, has remised, released and quitelaimed and by these
presents does remise, relesase und qullolnl@ unto the sald

Grantee, llc_hllrl ‘of suecessors and assigna e! the sald

ALL THAT CERTAIN
Second Ward, City of P

?lou or pareel of land situate in the
ttshurgh, County of Alleghen

Commonweal th of Pennsylvania, being more partieularly bounded

and deseribed in aceordance with a Plat of Burve

Liadizs Enginesring and Surveying, Ine., Drawing No. 1378-C dated
March 17, 1983, revised Mareh 32, 10831, as follomss

BEGINNING at a point on the Basterly line of 18th Street
(varied width) at the dividing 1ine o1 iands of The Buneher
Company and the Consolidated Rall Corporation (formerly
Cleveland and Pittaburgh) known as the Allegheny Branch and
fdentified as Line Code 2229 in the records of the United States
Railway Assoeiation, sald point being North 42° 10' 20° West a
distance of 332.43 feet from the Intersection of the Northerly
iine of Smaliman Street (60.07 feet wide) and the Easterly line
of 16th Street; thence from said point of Inflnnlng along the

line of lands of The Bunsher
and distancest

(1) Worth 80° 48

any the following three courses
40" Bast a distanee of 739.33

feeat to a points (1) along a eurve to the left having a radiuvs
" of 2844.79 feat an arc distance of 138,20 feet to s point, sald
property line having a chord bearing of North 40° 23° 10" East
and a chord distance of 138.18 feet; and (3) North 47° g8° 40"
Eaat a distance of 603.24 feet to a point on the Westerly line

of 21st Street (80,07 feet. wide)s thence along the Westerl
of 21st Street South 42° 41°' 50" Bast a distance of 89.94

to a point on the line of lands of The Urban Redevslopment
Authority of Pittsburghs thenece along sald line of lands of The

dintancass (1] South 475 587

the following two eourses and-
S3* West a distance of 722.85 feet

VL6700 1. 285

Exhibit A
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to a pointy and (1),South 50% 40° 83
feet to a Eolnl on the Easterly line of 16th ltsc::'!'gho'nu SN AR

i alstance of B1:89°F R R L el Rl
i-distance o . ‘._o_og.to l__o_‘p ace o 'ii‘.'."!ng_”'i:l’_l:"'-":!}&.i" +aHEd,

. suceessors and assigns of the aaid Grantee forever, SUBJECT and |

ot o' AP r APl ok e R N
rd

e e

ek
- ooy

2o = 1 -
X L ui o edefs o " h1~

-, - ) a3 Tad’ =
"dlstange_of 810,73 ~3¢ -

asterly line of :18th Street North 43° 0" West a’

N " et e ‘fv_.:

1

more or less, % "y 3 '
. Tt ' L & a4 .. I -
.

BEING designated as Blook No. 9-D, Lot No. 138 “in the Deed
Rogllu,_qnuomgﬁhl_luhm_ny County, ’Clllllyl!lllll-_-...._ NS

R T TR

wt - H

. PR R Lo Euh S o DN R N T

BEING a part of the premises which the Trutplil of ;'n_ -8 !
Property of the Penn eontnl».i'unlpernllon,cqan!. Debtof, by i &
Conveyanse Document No. PC-CRC-RP-173 dated Mareh 30, 1976 and g _i

recorded in Allegheny County, Pennsylvania “In Deed Book Volume > w

8001 at page 891, granted and conveyed unto Conselidated Reil . &
Corporation. o - T A . oLt eess

. . . .,ﬂ- oy’ ey w ed e, Ao

TOGETHER with all the right, title and interest of ‘the sald [—
Grantor of, in and to 3,000 1ineal feet of railroad track amd . {....
appurtenances thereto, being Track No. 8§ and Track No. 7, A

located on the above deseribed premises. -t

RESERVING, however, unto the sald Granter, its successors ‘ :
and assigns, the permanent right and easement to continue to ! .
operate over and malntain its so-called Valley Industrial Traek !
whieh traverses the land hereinbefore deseribed, together with |
the right of nonexelusive aceess to said track for the purposes ..
aforesald; it belng expressly understood and ufrnd by and !
between the parties hereto that the Grantee will not construct |
sny improvements over sald track or within sighteen (18) feet of !
the csnterline thereof or comduet any work or otherwise ““P a'
atelp of 1and iwelve (12) feet in width on either side of sald H
track as messured from the eenterline thereof, or construet or !
permit any crossings, at grade, of said track. A

SUBJECT, however, to (1) any easements or agreements of - -
record or otherwise affecting the land heredy conveyed; (2) say :
pipes, wires, poles, cables, eulverts, drainage courses or - °
systems and thelr sppurtenances now existing and remalning In,
on, under, over, across and through the herain conveyed -
premises, together with the right to maintaln, ngnlr. renew,
replaca, use and remove samej and (3) the state of faets .
disclosed by survey mads by Liadis Engineering and Surveylng,
ine., Pittsburgh, Pennaylvania dated Mareh 17, 1983 and revised .
Mareh 23, 1983, ° - . Lt .,
. - T Y N e L --‘-;——’__h_.\ ne - 1] TE%

TOGETHER with all and eingular the tenements, - .
hereditaments, and appurtenances ttereunio belonging, o¢ in any I
wise sppertaining and the reversion and reversions, remainder
and remalnders, rents, issues anéd profits thereof; and all the -
estate, right, title, interest, property, claim and demand
whatsosver of it, ‘the sald Grantor as well.at law'as In equity ™
or otherwise howsoever, of, in and to the same and every part
thereof, SUBJECT and RESERVING as aforesaid.

TO HAVE AND TO HOLD all and singular_the said premises, to-
gether with the appurtenances, unte the Grantes;’ the helrs or -.

RESERVING as aforesuid. ) .

' THIS INSTRUMENT is executed, dellvered and aceepted upon
the understanding and agreements . ]

(1) that the aald Grantee shall not have or assert to have
any elaim or demand whatsoever for compensation for damages, .
whether sald damages be direct or eonsequential, to the land ..
herainbefore described or-to any bulldings or improvements now
_or hareafter erected thereon, or !g_ utho oontcngl_.thono!. whigh
Lot ---,- - _15!‘.;. , e =i o
e : i
2. mE700 A 28

Seuan e o macsewe @ deameewre - e = commanaeed  pee s

- ol Dl S b e N
.% CONTAINING an area of 139,831 square feet'(3.81 -asres), - .
o Snead 3 ® oy " o -

r
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. - may be eaused by the operation, ﬂlllll'.ll.l-llcl. repair or ro'ilc"ll
]

- N

< of Grantor's rallroad or whieh may be caused by vidbration
5' roesuiting from the operation, maintenance, repair or renewal .
! thereof; and the said Grantee heredy expressly releases the said
i Grantor from liabllity for any such damagesj

n- (2) that In the event the tracks of the railroad of .
i1 Grantor are elevated or depressed, or the grades of any streets,
i .avenues, roads, lanes, highways or alleys over sald railroad ia
1.the vieinlty of the land ‘hereinbefore deseribed are changed so

i that they shall pass overhead or underneath the sald tracks and
! pafiroad, or-in.the event any grade crossing Is vacated and

I i .elosed, the sald Grantes, as owner of the land herelinbefore

. , deseribed, shall not ask, demand, recover or recelve any

- i, ,compensation whatsoever for any damags of whatsoever nature

i ‘eaused by or in any manner growiang out of the separation or

- . ‘I change of grades of said railroad and/or sald streets, avenues, ./
+ roady, lanes, highways or alleys or out of the vacation and
', elosing of any grade crossing; and . .

:’ (3) that should a elaim adverse to the title hereby

;i quitelaimed be asserted and/or proved, no recourse shall be had

.| agalnst the Grantor hereln.

:! NOTICE - "THIS DOCUMENT MAY NOT SELL, OONVEY, TRANSFER,
f| INCLUDE OR INSURE THE TITLE TO THE COAL AND RIGHT OF SUPPORT

'» UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO HEREIN AND
HAVE THE OOMP.ETRE LEGAL

IN THAT CONNECTION DAMAGE
iy MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSZ, BUILDIKG OR
OTHER STRUCTURE ON OR IN SUCH LAND. THE INCLUSION OF THIS
- ROTICE DOES NOT ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR
| ESTATES OTHERWISE CREATED, TRANSFERRED, EBXCEPTED OR RESERVED BY .
A THIS INSTRUMENT.® THIS KROTICE i{s set forth in the manner pro- .
’ l'vldod in Section 1 of the Act of Beptember 10, 1983, P.L. 508,
. :i No. 285 (81 P.5. 1581). .

1)
§
3
:
8%

!! THE wordi "Grantor® and "Grantee” used hersin shall be con-
i strued as if they read "Grantors® and "Grantees®, respectively,
i whenaver the sense of this instrument so requires and whether -
i singular or plural, sueh words shall be deemed to include in all

!

|

|
|
|

|

|

|
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« IN WITNESS w. the sald Grantor has oaused this lnden-
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" COMMONWEALTH OF PENNSYAVANIA )
, COUNTY OF PHILADELPHIA, ;
: on this 2077 day ot
| me, the subseriber, <usoph l, 3”10!. s the undorllnod offieer,
| personslly appeared Laweenee A/ llu". -ho nknawlodgod himself
' to be Jhe Asslitant Vies Pnlidont-lul Bstate of COREOLIDATED .
RAIL CORPORATION, a corporation, and thn he as such Assistant .
. Viee President-Real Estate, being mthorlud ‘to do so, executed - .
" the foregoing instrument for the purposés therela eontained by
: signing the name of the nrpoutlon by Jimself as Anlnnt .Vln

Tus¥ ) A b 1903, satore :| .

. 3

iz, o
"f

+ President-Real Estate. .. i T, ',
] = o8~ "t
'” IN WITNRESS m. 1 have hcuun!o ut my hand and” ---;

LA . .. e 1,1 er cems - L
i offlelal seal. . p . DAt R R

-I £ 7 R N L T ¥ P P
el

! | HEREBY CERTIFY that the
eorreat address of the

! within-named Grantes I8:

* 5600 Forvard Avesus

. Pistohursho PA_ASMT
’ R %'
on bs of Grantee. } ] ; o
THIS INSTRUMENT PREPARED BY: . ‘ ; PR Lo
: George R, Stavenson ' ..

Consolidated Rail Corporation
. Ninth Ploor, 1530 Walnut '".::lﬂ Lo
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Exhibit E

Map showing the distinction between the 1978 and 1983 conveyances
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Exhibit F

ICC Finance Docket No. AB 167 (Sub No. 558N) -- Application of Consolidated Rail Corporation Pursuant to
Section 308(c) of the Regional Rail Reorganization Act of 1973, As Amended by Section 1156 of the Northeast Rail
Services Act of 1981, for Approval of the Abandonment of the Valley Industrial Track in Allegheny County,
Pennsylvania
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- 'BEFORE fHE ~ . S

. INTERSTATE COMMERCE COMMISSION .- - o

APPLICATION OF CONSOLIDH‘I‘EE RAIL
LORPORA‘I‘ION PU‘RSUAN‘I,' e

GANIZATION - ACT. OF .19_‘:7..
BY. SEC'CYON” 1156 OF.
RAIL SERVICE ACY & 81
APPROVAIL, OF THE ABAND@NMENT or' -
THE -FORT WAYNE CONNECTING" 'I‘RACK :
AND THE VALLEY INDUSTRIAL: TRACK.IN : - Co

ALLEGHENY COUNTY, PENNSYEVANMIA =~

-oa I . .
X Charles E. Me éirem
- ‘ Gpnexal Attorn y .
] : : . ?hl.-adelphla, PA
215) 977-5017
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APPLICATION oF- CONSOLIDATFD RAIL1
CORPORATION. PURSUANT TO &ECTIQN .
308(c) .OF THE REGTONAL RAIL”REQRru\
GANIZATION ACT OF-1973,
BY SECTION 1156 -OF. THE. Noaxﬂﬂks'j
RAIL SERVICE ACT OF . 1981, FOR. ..
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7. Conrail does. not -hdlad title to- tite
of way. - I D

8. All requests: for -infommation

1 well as offers of, financial

writing to C. E. Meghem; Room &

g phia, PA 19103.  Gdpiesiof sheh. ke

ing the applicabl"g"‘-déék&t.-'ﬁﬁiﬁﬁéﬁ;-

Office- of the Se'é:retég’sir’;,-_ . Cage:

: Interstate .Commerce .(-qurq:i..ss‘i:é:’;
following notationm should be-typed
T lower left hand cc;rhei;- of. ell’vtélﬂf?:"“-s
Section AB-OFA." - - ':.‘?;x?;:f -
- 9. Recipients of this apph{:ation .,'a.-'_z.-'ef',.

PrRTTSS
S

person requesting-information or assj.s nee witht £é

- S

the abandonment pruvisions of the Northeast Rail.sé

or the requirements and procedures - governiny - Offers

Financial assistance (1including proof of’fiﬁancial.resp,n

hility} may contact the ICC Office of Proceedingsi:--}{éiir"

Section (telephore 202-275-7245}).
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a ¥ 2 ‘v;u;’ﬁ.hﬂ;{“mmh: L
+ Consolidated Rail Corporation
Application 'for Abandonment
EXHIBIEC.
h REVENUE_AND_COST UATA -

FI, WAYNE CONNECTING TRACK

VALLEY INDUSTRU{AL IRACK

Est Sub

Line : Base Yr ]
" No H 1982 i 1982
¥ Frt Rev Orig/Term _____C/L's .....
2 All Ott:ier Rev and Income .vseeeesss
3 Total Revenues Attributable .....} . -
44 Maint., o€ Way & Structureg ........ - -
} B Maintenance of Ecuipment oo cveens, Former Ovefhiead Raute.
€ Transportation .evevecenssiacanonss ?; termina,
D General Administration.....se.e.ue. months.
i E Freight £ar COSt6 vvenrevacanrasass
F Revenue Taxe2 .....cocavecoassess
G Propesty TaXes .....c.cecconcanans
Total On-Branch CoStS ,.eevesvones
i 5 Off Branch COoStS .. .vcvnvevonnnansns
! -
g 6 Total Avoidabie COSEB ...evveverna
. -
e
Subsidization Costs HIELIEe e

. 7 Re-abilitation «oeoveeaceceneanant2/1111111111111
" 8 Administrative Costs «o-ec-scne-cs Y IIHIIIIILNIELLE
9
0

Casualty Reserve Account --.o-«eso- 1H11EEEENELEES

Total Subsidization Costs ... ;i;;;ﬁ;;;;;;;;;;

r-
- _ o ;
Retuin on Valuation o 1

{ 11A Working Capital..... Cereteeeane .- a////////////// £
| B Net Salvage Value eouevewseeen.enos /™ SIIIIIINETT !
{ € Estimated Value of Real Estate et 1T i
i YN NENNNEENE NN YN me— ":
i Total Valuation of Property ----E 1111110111111} !
| 12 Rate Of RELUTN v vecrrcrnnnnsnnns --{f///////’//////' i
h ;///’/////////1/'------—------:---—--—-—-*-——g
' 13 Total Return on Value ------~-‘--{/!////////l//11‘ { }
jrem e T ST T
b i aves . overscions | I 1211111
| 14A ‘Avoidsble Loss From Operations ... LI T IR,
i B Opportuniry Costs ......... seeeseesd o _____*///////////,/'/////////////1p
i  gabla L ! SPILLELIII I TR RLLEEEL T,
e A e /..J./././JJ_/ U./_!_/_/_d././_/_/_/_/.f_f_/_f_f.l_/_/'
! :////1//////’// ' i t
\ 15 . Estimated Subsidy : 5/////'/,///////':::;;;:;;:;::f;:;;;;;;;:;:;:;;
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Exhibit G

ICC Finance Docket No. AB 167 (Sub No. 558N) -- Conrail Abandonment in Allegheny County, PA



(T

INTERSTATR COIMMERCE TOMKISSION

CERLIITATE AND DECISION _
Docket Nn. AB~167 (Sub~No, SU8M):-:: : ;

CONRALL ABANOGNMENT IN ALLEOREDY COURTY, PA -

Ceoided: May 18, 1984
On Py’ rusry 3, 1983, Consel dsted Wil Cergoretion {Cﬂn‘iﬁﬂ? o
riied a5 - plication .mnn,nt ta sevtion 308 of Regione) ReL) T
Ssarganisaticn iot af 1973

1/ to shandom 3 total of -1.M wiles of B
rats line o7 lhe Fort Wa j ¢ "

east 812 of wa: sky Street whare Conrail's 1ine: echngcti: ﬂ,ﬁir‘
the Conemamph uu (n»mﬂmﬂ: lﬂ»wt 8) w .wg :
Junntion vuh the V21vsy Industrial :ﬂn }
i e o
o e Jne ot TRG A 3

5.0) to the north ? of 21t street (tp'.:: Armptaly -anut .
0.68) in Alleghany Cow.ty, PA. e .

"--.,,-_,a.af

Unde. saction 30.(c) the Commisstion m % any
«ygltesston for adandonnent Ciled by Cenrail ¥ ﬂﬁ: 90 4 g sltee
tha date such applicstion is Ciled unlese an eﬂ‘ﬂ- of fimausinl
sssistance 18 mads rar_usnt %0 ‘.uciom 308{4; Jduring that J8-any
period.

The tims for the filing of offars of finanala) assistanse
has expired withoul & %ons fide offer. In the shsence of surh an
a”fer, an appropriate certiricate and 2z aion should be mhbéred.

It is sertified: Conrsil ig suthorized vo sbandon the line
sewcribed abave.

it i» ordeced:

{3) This certificats and decision is effective apos
serrsice. -

(2} If the suthority granted dy this curtificate and -’
dacision is exeroised, Gonriitl ahall advise shia Uompisslicm i - -
weiting, Ismediate., after abandonsent of the line of saflvoad, . .
af tha date on winich the abandonmeat agtually tock slsse, '

By tha Commissiasn, the Review Bogrd, Memders Joyce, Focteer .
and Dowell. .

-~

I/ u

¢t/ Jamea H. Ba ue
[SRAL) S decrevary

i/ Tnila saction was added by the Yor. heast Raill Service fon af
7621, Pub. L. P05,



Exhibit H

Historical aerial maps of the relevant property
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Exhibit I

Deed dated October 27, 1995 between Consolidated Rail Corporation and A]lélgheny Valley Railroad Company

»
7
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5 E THIS INDENTURE, madethe o??7% dayof @ eftons '

8 in the Yegr of our Lord One Thousand Nine Hundred and Nincly-five - |

§ (aD.Ro9) : ) )

8 WETWEF! CONSOLIDATED RAIL CORPORATION, a .
of the Commonwecalth of Pennsylvania, having an office at

Two Commerce Square, 2001 Market Strect, Phil:delphia,

Fennsylvania, 19101-1419, hereinafler referred (o as the Grantor, and

| ALLEGHENY VALLEY RAILROAD COMPANY, a Curporation of

l the Commonwcalth of Pennsylvania, having a mailing address of 2391

" Whispering Brook Lan., Grove City, Ohio 43123, hersinafter referred

' h 10 28 the Graniex: '

'.I WITNESSETH: That the said Grantor, for and in consileration of

" the sum of ONE DOLLAR ($1.00) lawfui money of the Uni:ed States of

l‘ Americz, unlo it well and truly paid by the said Grantce, at or befue the

————————
.
.
e = o mcer— n' m‘w—"____ ——e oo
N

scaling and delivery of these presents, the receipt whereof is herchy
acknowledged, Grantor has remised, released and quilclaimed and by
these presents does remise, release and quilclaim unto the said Granice,

i the successors and assigns of the said Graatee, all right, title and interest
of the said Grantor of, in and 1o the following described Preinises:

l ALL THAT CERTAR propesty of the Gruntor, together with the
anpurtcnances and improvements thercon, being those strips or parcels

l of land knnwn as the Velley Cluster, and which strips or parcels of land
are situate in the Countics of Allcgheny and Westimoreland and the
Commonwealth of Pennsylvania, generally describeu in Exhibit A" and
generally indicated by “PS” on Grantor's Case Plan No. 71703, sheets |

i through 27, dated August 22, 1995 and reviscd September 6, 1995,

l which are attached hereto in Exhibit "C", hergin sclerred to £~ -

*Premiscs”. )

EXCEPTING AND RESERVING, thercout and thezeffom and
unto the said Gra. tor, all.right, titlc and intexest in and4v any and all

I minerals, materials and fdssik fuels, iﬁcl:&g but not limijed to alf coal,

gas and oil (hereaflet refrred to as 'minerais”), lugated In, on, through,

| under and bencath the Prenfjses/Easginegt Atcas? and wgothor with the
| rights and eascments of imtpediate and animpedcd ingress and egress
ii on, across and over said Picmiscs/Easement Arcas for the purpose of
testing and remnving said mincrals;. and together with the righ (o lny

I pipes in, on, and under the surface of said Premi-cs/Easemen: Arcas 1o

Exhibit B1




.
. .

. implication, ar.d Grantor shall not be liable or obliged to provide or

effeciuale such removal; and l‘unher. togetker with the right to scll and
colicct any and all renis, profits a+.d royaltics frum said mincrals.

EXCLPTING AND RESERVING, turther and unto the Grantor .
those rights as provkled for in Exiibit *A"™ and Exhibit “B" and which

are generally indicaled In Exhibit “C* hereof.

UNDCER and SUBJECT, however, to (1) whatever rights the
publi~ may have to the use of any roads, alleys, bridges or sirecls

 crossing the Premiscs/Easement Areas, (2) any stecams, rivers, crecks

and walcr ways passing under, across or through the Premises, (3) Fiber
Oytic easement rights granted from Grantor to CRC Prope:ties, Inc. by
Indenrured dalcd Scpiember 15, 1995; and (4) any cascments or

agreements of record or otherwise affecting the Premises/Easement

Arcas, and (¢ the state of facts which a personal inspection or accurate
survey would disclose, and 1o any pipes, wires, poles, cables, culverts, .
drainage courses or systems and their appuricnances now exisling and ,
remaining in, on, under, over, acruss and through the Premises/

Easement Aress, logether with the right to maintain, repair, rencw,

replace, usc and remove same. -

THIS INSTRUMENT is exccuted and delivered by Grantor, and is
accepted by Grantee, subject to the covenants sct forth below, which
shall be deemed part of the consideration of this conveyance and which
shall run with the Premises and Eascment Areas and be binding upon,
and inure to the benefit of, the respective legal representatives,
stccessors and assigns of Grantor and Grantee. Grantee hereby

“knowingly, willingly, and voluntarily waives the benefit of any rule,

law, custom, or siatute of the Commony ealth of Pennsylvania now or
hereafler in farce with respect to the covenants set forth below.

(1) Grantor shall ncither be liable or obligated (o construct or
maintain any fence or similar structurc between the Premises, Easement
Areas and adjoining land of Grantor nor shall Grantor be liable or
obligated to pay for any part of the cost or expense of construcling or
maintaining any fence or similar structure, and Grantce hereby forever
release. Grantor from any loss or damage, direct or consequential, thal
may be causcd by or arise from the lack or failure io maintain any such
fence or similar structure.

(2) No right or means of ingress, egress or passageway (o or from
the Premiscs and Easement Areas is hereby granted, expressly or by i

obtain for Grantee any such means of ingress, egress or passageway. o
(3) Should a claim adversc o the litle hereby quitclaimed or :

granted be asscricd and/or proved, no tecourse shall te had againsi thi: .
Grantor kerein. .- i
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. (-;) Grantce by the acceptance of this Instrument, docs hereby

- accept all existing and prospective respensibility for removal and/or
tcsloration costs for any and all railroad bridges and grade crossings and -
" weir appurtcnances that ms.y he located on, over-or under the Prem.scs

and Easement Are. : and Grintee {urti.er covenants and agrees that it
will also assume any obligation and/or responsibility as may have been
or mey hereafier be impozed oa Grantor by any Public Usility
Cnmmlssién or any other governimental agency having jurisdiction for
any and all bridge siructures and grade crossinzs and their
appurtenances, including bu. a0t limited to the removal, repairing or.
restoration of same in accordance with the requirements of said
Commission o1 other govemmental agency; and Grantee further agrees
to indemnify, defend and hold Grantor harmless against all costs,
penalties, expenscs, obligations, responsibilily and ) _juirciments
associated with said bridge structures and grade crussings and their

(5) Graoator shall not be liable or obligated to provide for or
supply directly or indirec'ly, for money or otharwise, any type of utility
service to Grantee, even if the Premiscs or Easement Arcas arc supplied
utility secvice or'servicer from or through Grantor owned or Grantor
retaincd utility service facilitie: at the time said Prcmises or Eascment
Areas are conveyed to Grantee; and that if Grantor at ils sole discretion
elects to provide any utility service or services for money or otherwise

* to said Premises or Easement Areas during the period during which

Grantee is arranging at Grantee's own expense for provision of utility
service or services direct from public utilities, Grantee shall have no
continuing right to use such service or expectation that Grantor must
continue to provide it. It is further understood that Grantee's usc of any
utilitics that are supplicd through Grantor’s utilitics or bilicd to Grantor
by any public utility for Grantec's usc sha'l be at the sole cost and
expense of Grantce and il Giantee fails to rejocate or arrange for a
separation of utility services, Granlor may arrange for a separation of the
utility services at Grantee's sole cost and expense.

(6Xa) Grantee recognizes that, in selling the Premises and
Easement Arecas, Grantor is cnabling Grantee (o interchange with onc or
more third partics traffic that originales or tumminales or otherwise -

- moves over the Premises or Ezsement Areas, and as (o which Granlor,

pnor to this corveyance, could or did participate s a carricr for a
portion of the movement that occurred or could nccur on Grartor's line:
other than the Premiscs and Eascment Arcas. In consideration therenf,
Granlee agrees that, should Granice (at its own option or that of the
shipper o- consignee) interchange such traffic with a carrier other than
Grantor, it will pay Gra:.ior $900 per lozded car of such traflic. Said

amounts shall be adjusted year (o year under the RCAF (unadjusted) as -
_ puhluhed by the Interstate Commerce Comnisission and‘or its successor

entity.

030957 116°05




(b) Granice agrees that Grantor's ri 2hts undur covenant (6) hereol
shall coustitute a covenant which shall run with the Premiscs and
Eascmcnt Arcas an! shall be binding upon its successors, assigns, and
upon any party for which it may grani any operating 1ighis over the
Premises and Easement Areas.”

(c) ‘Thie amounts set forth heizin shlll be paid to Granior out of
Graniee's selilements with vther caniers on the first of each month. In
under to maintain the confidentializy of this process, Grantce may have

- the amounts paid hereunder audited. Any corrections to amounts paid as

a result of ‘he settlement process sct forth herein shall be settled Hy
Grantor within thirty (30) days of said audit,

(7)Xa) While Grantor is conveying certain “nlerests in the
Premises and Easment Areas, Grantee recognizes that Grantor may in
the future wish'to use portions of the I'remises and Easement Arcas as
an alternative to its present route through Pittsburgh. In such event,
Grantee agrecs that it will, within 30 days after a0t° by Grantor,
quitclaim to Grantor all Grantee's right, title and i.u-rest in and to those
portions of thc Premises and Eascment Ams requesled by Grantor fcr
use as an altemaltive roulc.

(b) The consideraion for any bridge located on the Premiscs and
Easement Arcas ~hall be $1.00, and the consideration for the Premiscs
and Eascment Arcas shall be based on the «ct liquidation_value of the
Premises and Easement Arcas to be quilclaimed (o Grantor, as of the
date of Grantor's request.

(c) Grantor may retain sufficient righis over the Premiscs and

" Easement Areas (o continue local service on the Premises and Easement

Aress and to maintain access to the interchange with Grantor.

(d) Grantee ugrees that Grantor’s rights under this covenant (7)
shall constitute a covenant which shall run with the Premiscs and
Easement Areas and shall be binding upon its successors, assigns and
upon any party for which it may grant any operating rights over the
Premiscs and Eascment Arcas,

(c) Failure of the Grantce to abide by the terms of covenants (6)
and (7) hercof will constitute a breach of the Purchase aad Salcs
Agrcement between Grantor and Grantee, and will entitic Grantor lo
reover any and all damages resulting irom such breach.

TOGETHER with ail and singular the tcnements, hereditaments,
and appurienances thereunto belonging, or in any wise appertaining and
the -eversion and reversions, renwader and remainders, rents, issucs
and profits thereof; and all the es..ue, right, title, interect, proparty, claim
and demand whatsacver of it. the said Grantor & well at law as in equity
or otherwise howsoever. of, in and o the same and avery past thereof,

4
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EXCEPTING and RESERVING and UNDER and SUBJECT and as
provided herein.

TO HAVE AND TO HOLD all and singulir the said Premiscs,
together with th= appurienances, unio the Graniee, the successors and
assigns of the said Giantee forever, EXCEPTING and RESERVING and
U™NDER and SUBJECT and as providcu herein. :

AND the said Grantor, for the aforesaid consideration and insofar
as its right anq Gtle permits, docs further grant unto the said Graitee
easement rights as further described in Exhibit “B” and gencrally
indicated by “AE” and “ET" on Grantor’s Case Plan 71703, sheet 26 of
27 which is it ched hereto in Exhibit “C”, and which Lerein are referred
to as “Easement Arcas”.

‘THE easements herein granted are subject 1o any facilitics which
may be located on or wilhin the Easement( Areas; and the Grantor
reserves for itself and its successors and assigns, the right to usc said
Easement Areas or any part or parts theredf for any and all-other
purposes which are not inconsistent with or which do not unieasonably
interfere with or impair the rights herein granted.

AS further consideration for the casements herein griinted, Grantee
hereby covenants and agrees with the Grantor hercin that:

(a) The rights hereby granited are subordinate to the paramount
right of the Grantor to use and occupy all or any portion of the Easement
Areas in any manner ~hatsoever, provided, however, that any such use
or occupancy shall not interfere unreasonably with the cxcrcisc by
Grantee of I right herein granted.

(b) All costs and ex=nses in connection with Grantee's use of the
Easement Arcas and the installation, maintenance, repair, rencwal,
rehabilitation and removal of Grantee's improvements and its facilities
and appurtenances located on the Easement Areas shall be bomne enlirsly
by the Grantee.

(c) Granice covenants and agrees that it will at all times indemaify,
protect and save harmiess the said Grantor from and against ail cost or
exnence reculting ‘rom any and all Inxses, damages, detriments, sauits,
claims, demands, costs and charges which it may directly or indircctly
suffer, sustain or be subjected to by reason or on account of the
construction, presence, use, maintcnance, or removal of any-of Grantec's
improvemens, its facilitics and appurtenaz.ces in, on, over, abovc,
under, across or throngh the Ezsement Areas, whether such losses or
damages be sufTered or sustained by the Gramor directly or by its
empioyees, patrons, licensees and agents or be suffered or sustained by

e M. Grmeme . e o




other persons or corporations, including but not limited to (he Grantee,
its employces, licensces, or ngents who thay scek to hold the CGrantor
fiablc therefor, and whether altributablc to the fault, failure or
negligence of the Grantor or otherwise.

(d) If and when the Easement Arcas or any part thereof shall cease .
1o be used by the Grantee for the purpote hercinbefore mentioncd, then
the cascmenis and rigins hereby granied shaii innnedimely coase and
terininate as to so much of the land which shall so ceasc (o be used lor
the purposcs herein inlended; and such cascinents and rights shal! revert
i U@ Granior with the samc force and offect a¢ if these presents had
never bren made.

(¢) Granicc covenanis and agrees that no assessments, (axes or
caarges of any kind shall be made »gainst Grantor by reason ol the
cascment and rights granicd o Granlee; amd Grantee fuither covenants
and agrees (0 pay Granior promptly upon bills rendered therefore the
full smount of sy asscssments, taxes or charges of any kind whatsoever
which may be levied, charged. assc.sed or imposcd against Grantor (o
its pmpeny by reason of the aforesaid cascments.

TO HAVE AND TO HOLD lhe Easement Arcas herein granted, .
unto the Grantee, for the uses and purposes aforesaid, UNDER and
SUBIECT and as provided hercin.

NOTICE - *THIS DOCUMENT DOES NOT SELL. CONVEY,
TRANSFER, INCLUDE OR INSURE THE TITLE TO THE COAL
AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE LAND
DESCRIBED OR REFERRED TO HEREIN AND THE OWNER OR
OWNERS OF SUCH COAIL MAY HAVE THE COMPLETE LEGAL:
RIGHT TO REMOVE ALL OF SUCH COAL AND IN THAT °
CONNECTION DAMAGE MAY RESULT TO THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING OR GTHER
STRUCTURE ON OR IN SUCH LLAND. THE INCLUSION OF THIS
NOTICE DOES NOT ENLARGE, RESTRICT OR MODIFY ANY
LEGAL RIGHTS OR ESTATES OTHERWISE CREATED,
TRANSFERRED, EXCEPTED OR RESERVED BY THIS
INSTRUMENT.” THIS NOTICE IS SET FORTH IN THE MANNER
PROVIDED IN SECTION 1 OF THE ACT OF SEPTEEMBER 10, 1965,
P.L. 508, No. 255 (52 P.S. 1551).

THE words "Grantor” and "Grantee” used herein shall be
construed as if wey rcad "Graators” and "Granteos”, respectively,
whenever the sensc of this instrument so requires and whether ringular

or plural, such words shall be deemed to include at all times and in all
cases the successors and assigns of the Grantor and Gran.cc.

IN WITHESS WHEREOF, the ~aid Grantor has caused this

€
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Indenture Lo he signed in its name and behalf by its Assistant Vice
President-Real Es.ate duly authocized thereunto and has caused its
corporate scal to be hercunto afTixed and attested by its Assistant
Secretary the day and ycar first above wrtten,

SEALEIi and CONSOLIDATED RAIL CORPORATION
DELIVERED in the By:
presence of us:
m Rt S
CY8. M. Virginia Ebert,
Assistant Vice President-Real Estale
Altest:
a KA
B. KEY| Assi
* WILBEPTA € JACKSCN
COMMONWEALTH OF PENNSYLVANIA ) . .
: S8
CJUNTY OF PHILADELFHIA )
Onthis «227% dayof (©@ fo-haw AD.

1995, before ms, the subscriber, the undersigned ¢ Ticer, personally
appeared M. Virginia Eberi, who acknowledged herself to be the
Assistar Vice President-Real Estate of CONSOLIDATED RAIL
C..RPORATION, a corporation, and that she as such Assistant Vice
President-Real Estate, being authorized to do so, exccuted the foregoing
instrument for the purposes therein contained by signing the name of the
corporation by herself as Assistant Vice President-Real Estate. .

IN WITNESS WHEREOF, | have hereunto set my hand and

fficial scal.
> @::'__Q%:J_
Notary Public

{1 HEREBY CERTIFY that the
correct address of the

g S g

THIS INSTRUMENT PREPARED BY:

Francis C. Flynn

Consolidated Rail Corporation

19-B, Two Commerce Squire

2001 Market Street

Philadelphia, Pennsylvania 19101-1419

, nls
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CASE NO. 71703
biiib Tu

ALLEGHENY VALLEY RAILROAD YOMPANY
' EXHIBIT "A"

ALL THAT CERTAIN property of the Grantor, being a portion of
the L:ine of railroad known as the Allegheny Branch (a.k.a. the Vulicy
Industrial Track and the Colcman Sccondary) and identificd as Linc
Code 2229 in the Recorder’s Office of Allegheny County, Pennsylvania
in Deed Book Volume 600! at page 606. situate in the Countly of
Allegheny and Commonwenlth of Pennsyivania, herein referred o as
“Premiscs” and being “urther described as follows:‘

. BEGINNING at approximately Railroad Mile Post 0.6, being the
centerline of 21st Street, in *~e City of Pittsburgh, as indicated on sheet
. 10f27 ol Exhibit “C”; theace extending in a gencral nondicasterly
direction to approximately Railroad Mile Pust 4.7, being tF2 end of a
poruon of the Valley Industrinl Track and the beginning of the Coleman
Secondary (at approximately Railroad Mile Post 2.5), in the City of
Pittsburgh, a indicated on sheet 5 of 27 of Exhibit “C”; thence
continuing, in a general casterly dircction, to approximately Railroad
Mile Post 0.0, the end of the Coleman Sccondary and the beg:nning of
the sccond portion of the Valley Industrial Track at approximaicly
Railroad Mile Post 2.7 (a.k.a. Mile P13t 7.2, more or less). in the City of
Pitisburgh, as indicated on she=t 8 ol 27 of Exhibit “C™; thence
continuing in a general easterly and northerly direction, passing through
the Township of Pean Hills, the Borough of Yerona, Oakmont, the
Township of Plum, Rarking and Logan's Ferry (o the County Line, the
County of Allegheny on the south and the County of Westmorcland on
the north, at approximately Railroad Milc Post 11.5 (a.k.a. Mile Post
17.08), as indicated on sheet 18 of 27 of Exhibit “C™.

TOGETHER with Grantor’s right, title and interest in and (o the
easemcnt to operate over and maintain the Valley Industria! Track
between Railroad Mile Post 0.3, mcre ot less, at the northeasterly side of
16th Street and Railroad Mile Post 0.6, i:ore or less, at the centerline of
218t Street, all in the City of Pitisburgh and being the beginning of the
above described Premiscs, as indicuted by “PS™ on shect | of 27 of

THIS EXHIBIT ‘A" CONTAINS 10 PAGES, OF WHICH THIS iS
PAGCE [ OF 10.
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Fuhibit “C*, said right anu easement résarved in a July 20, 1983 deed
from Grantor to The Buncher Company and is r..itcd as follows:

“EXCPPTING AND RESERVING, thereout and therefrom en

. enclusive easement and right for all right, title and interest in and (o the
~ raliroad track and its appurienances located aleng the northwesterly side
- of Parcel No. 2 -sreof from the éasterly right of way line of 43rd Strect

1o course Noath 57° 56° 10 West, as Indicatod on the afvicsald Man ol
Survey dated April 21, 1986; togetkher with the right and cascment to

-use, opérate, maintain. repair. replace, renew and remove the aforesaid -

raltroad track and its appurtenances and the right (o operate its

* locomolives, engincs, trains, cars aid railroad equipment over said track

and the right and easement of unimpeded and immediate ingress and
egress to and from the afores=id parcel of land for the aforesaid
purposes for so long as saia track is used 1o scrve McConway Toricy,
but not eny succcasors or assigns of McConway Torley; when the trick
has been abandoned and removed by Granior, this 1ight and easement
shall extinguish.”

EXCEPTING AND RESERVING, thercout and therefrom and
unto the'said Grantor, all right, title and intcrest of, in and to that certain
piece or parcel of land, situate on the northeasterly side of 43rd Strect
and the southeasterly side of the Allcgheny River, in the City of
Pitisburgh, as indicaled by cross-haiched fines on sheet 3 of 27 of
Exhibit “C™; together with eascments and rights for access on, over,
mandtluoughﬂnlSueetformgmmdem purposes (o .nd
from this piece or parcel of land and the nccessary cascmient rights in,
on, over, across and through the Premises that arc necessary for any
utilitics nceded for this picce or parcel of land.

CONTAINING 2.75 acres, more or less.

RXCEPT'NG AND RESERVING, thereout and therefrom and
unlo the said Grantor, all right, litle and intercst of, in and 10 that certain
piece or parcel of land, Beginning at the County Line, the County of
Allegheny on the south and the County of Westmoreland on the north,
and as generally indicated as Mile Post 11.5 (a.k.a. Mile Most 17.08) on
sheet 18 of 27 of Exhibi “C”; thence extending in a general -
southeasterly direction to the ENDING on the wesierly right of way line
of Grantor's line of railroad known as the Allegheny Branch (a.k.a. the
Valley Industrial Track), eau svhich line of railroad is now or abeut (o
be conveyed to the Allegheny Valley Railmad Connany; all in the
Borough of Plum, Allegheny County, Pennsylvania, as indicated by
cross-hatched lines on sheet 18 of 27 of Exhibit “C”.

CONTAMINGO.SOofanmmmorIcss

THIS EXHIBIT "A" CCNTAINS 10 PAGES, OF ‘-VH!C'I TIIS IS
PAGE 2 OF IC.
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BEING a part or purtion of the same premises which Robert W.

blanchcue. Richard C. Bunui and Juin H. MceAsthur, as Tiustees of the

Property of Penn Centrad Traasporiate» Company, Debior, by
Conveyance Document No, PC-CRC-RP-173, dated March 30), 1976
and rccorded on Sepicmber 12, 1978, in the Recorder’s Office of
All=gheny County, Penrsylvania, in Deed Book Volume £ at page
591 &c., granted and conveyed unte Consolidated Rail Corporasion.

THIS EXHIBIT "A® CONTAINS 10 PAGES, OF WHICH THIS IS
PAGE 3 OF 10.
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CASE NO. 71705
EXHILITC
DEED
and
GRANT OF EASEMENT1
fo
ALLEGHENY VALLEY RAILROAD COMPANY
MAP AL DENDUM

THIS EXHIBIT "C" CONTAINS 27 MAPS.
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Exhibit J
Notice of Exémptipn, ICC Finance Docket No. 32783 -- Allegheny Valley Railroad Company -- Acquisition and
Operation Exemption -- For Certain Lines of Consolidated Rail Corporation
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