WILLIAM L SLOVER

C. MICHAEL LOFTUS
JOHN H. LE SEUR
XELVIN J. DOWD
ROBERT D. ROSENBERG
CHRISTOPHER A. MILLS
FRANK J. PERGOLIZZ]I
ANDREW B. KOLESAR III
PETER A. PFOHL
DANIEL M. JAFFE

SLovEr & LorTus LLP
ATTORNEYS AT LAW
1224 SEVENTEENTH STREET, N. W.
WASHINGTON, D. C. 20036-3003

TELEPHONE:
(202) 347-7170

FAX:
(202) 347-03619

WRITER'S E-MAIL:

e ot BB @stoverandiofius.com

No:; ;ounsm.n /,\/}?;» } \'*\.3
DONALD G AVERY ~ N

July 27, 2008 = “;Q;NED 2

BY HAND DELIVERY AR W ¥

st . [

, Lo 4

The Honorable Anne K. Quinlan SOt Y

Acting Secretary

Surface Transportation Board

395 E Street, S.W.

Washington, D.C. 20423-0001
Re: Docket No. 42104, Entergy Arkansas, Inc. and Entergy Services, Inc.

v. Union Pacific R.R. and Missouri & Northern Arkansas R.R. Co., Inc.;

F.D. No. 32187, Missouri & Northern Arkansas R.R. — Lease, Acquisition

and Operation Exemption — Missouri Pacific R R. and Burlington N. R.R.

Dear Ms. Quinlan:

Enclosed for FILING UNDER SEAL in the above-referenced proceeding please
find a separately packaged original and ten (10) copies of Entergy’s Amended Complaint. We
also are enclosing, for FILING UNDER SEAL, a CD-ROM containing an electronic version of
the filing. We also have enclosed an original and ten (10) copies of a REDACTED, PUBLIC
version of Entergy’s Amended Complaint for filing on the Board’s public docket. Each of these
versions of the filing includes COLOR COPIES, as noted.

In accordance with the Board’s June 26, 2009 Decision in this proceeding, we
have not included a filing fee with this Amended Complaint. Finally, we have enclosed
additional copies of each version of the filing to be date-stamped and returned to the bearer of
this filing. Thank you for your attention to this matter.

Sincerely.

0. 8 Mlon i

Andrew B. Kolesar III
An Attorney for Entergy Arkansas, Inc. %@#
and Entergy Services, Inc.
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Finance Docket No. 32187
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AMENDED COMPLAINT

COME NOW Entergy Arkansas, Inc. (“EAI”) and Entergy Services, Inc. (“ESI”)
(collectively, “Entergy”) and file this Amended Complaint, under 49 U.S.C. § 10705, 49 U.S.C.
§ 11701, and 49 C.F.R. § 1144.2, seeking the prescription of a through route (or through routes)
directing the Missouri & Northern Arkansas Railroad Company, Inc. (“M&NA”) and/or Union
Pacific Railroad Company (“UP™) to interchange traffic wﬁh a; long-haul carrier other than UP in
order to provide adequate and more economic and/or efficient transportation of coal from
Powder River Basin (“PRB”) mines to Entergy’s Independence Steam Electric Station

(“Independence” or “ISES™).!

! In accordance with 49 C.F.R. § 1144.1, Entergy confirms that it contacted M&NA by



PREFACE

1. Entergy’s February 19, 2008 Complaint in this proceeding (and the
evidence filed in support thereof) confirmed that the continued enforcement of certain provisions
of a 1992 lease agreement between UP and M&NA precludes the interchange of traffic with a
long-haul carrier other than UP. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union
Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served
June 26, 2009) (“Decision™). Entergy’s initial Complaint sought relief, inter alia, on the basis of
Entergy’s claim that the continued enforcement of certain provisions in the UP/M&NA Lease
(i.e., those provisions operating as a “paper barrier”) constituted an unreasonable practice in
violation of 49 U.S.C. § 10702.

2. On June 26, 2009, the Board issued a Decision in which it “provide[d] an
opportunity for the shipper to pursue this case under the appropriate provision™ of the statute.
See Decision at 1. Specifically, the Board ordered that Entergy be allowed the opportunity to
amend its February 19, 2008 Complaint in order to seek the prescription of a through route under
49 U.S.C. § 10705. See Entergy Arkansas, Inc. and Entergy Services, Inc., v. Union Pacific R.R.
and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al. (STB served June 26,
2009), at 15.

3. In its Decision, the Board characterized the request for relief under 49
U.S.C. § 10705 as a “straightforward path .whereby Entergy could seek to establish that it is

entitled to the type of relief it desires — a Board order under 49 U.S.C. 10705 directing MNA to

letter dated July 21, 2009. The parties’ discussions regarding that letter are ongoing.
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interchange with a long-haul carrier other than UP.” Id. at 2.2 Entergy is therefore amending its
Complaint in order to seek the prescription of such a through route (or through routes) and thus
to obtain relief from the UP/M&NA paper barrier (i.e., the UP lease payment and the other

elements of UP’s paper barrier) in the manner specified by the Board.

IDENTITY AND INTEREST

4. | Complainant EAI is a corporation organized under the laws of the State of
Arkansas, with its principal place of business located at 425 West Capitol Avenue, Little Rock,
Arkansas 72201. EAI is a wholly owned subsidiary of Entergy Corporation, an investor-owned
public utility holding company organized and existing under the laws of Delaware and registered
pursuant to the Public Utility Holding Company Act of 1935. EAI produces, distributes and sells
electric power at retail to approximately 667,000 residential, commercial, industrial and
agricultural customers lo;:ated in 63 counties in Arkansas, and engages in wholesale power
transactions as well.

5. Complainant ESI is a wholly owned subsidiary of Entergy Corporation.
ESI is a corporation organized and existing under the laws of the State of Delaware, and having
its principal place of business at 639 Loyola Avenue, New Orleans, Louisiana 70113. ESI acts
as an agent for Entergy Corporation’s public utility operating subsidiaries, including EAI, and is
responsible for, among other things, acquiring fuel and related transportation for coal-fired
power plants operated by its electric utility affiliates.

6. EAI operates, inter alia, a coal-fired power plant located near Newark,

Arkansas known as the Independence Steam Electric Station. The Independence Station was

2 See id. (“[S]ection 10705 provides a means to directly address and remedy the precise
problem about which Entergy complains . . . .”) (emphasis added).
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designed to burn low-sulfur southern PRB coal. In generating electric power at Independence,
EAI burns approximately 6.5 million tons of coal annually. Since the 1983 commencement of
operations at Independence, all PRB coal burned at the plant has been delivered by railroad.

7. Defendant UP is a Delaware corporation with its principal place of
business located at 1400 Douglas St., Omaha, Nebraska 68179. UP is a rail carrier subject to the
jurisdiction of the Board under Title 49.

8. Defendant M&NA is a Kansas corporation with its corporate headquarters
at 5300 Broken Sound Blvd., NW, Boca Raton, Florida 33487, and a business address of 514 N.
Orner, Carthage, Missouri 64836. M&NA is a wholly owned subsidiary of RailAmerica, Inc., a
noncarrier holding company with forty-two (42) railroad opefating subsidiaries. M&NA is a rail
carrier subject to the jurisdiction of the Board under Title 49.

9. BNSF Railway Company (“BNSF”) is a Delaware corporation with its
corporate headquarters located at 2650 Lou Menk Drive, Fort Worth, Texas 76161. BNSF

provides rail transportation service subject to the jurisdiction of the Board and owns rail facilities

that permit it to originate coal transportation service from the PRB.

THE UP/M&NA LEASE AND ACQUISITION
10. On December 4, 1992, M&NA filed a notice of exemption invoking
authority to lease, acquire and operate from UP’s predecessor in interest, Missouri Pacific
Railroad Company (“Missouri Pacific”), 492.27 miles of rail line in the States of Arkansas,
Kansas, and Missouri, and to acquire 60.33 miles of incidental trackage rights over Missouri
Pacific and Burlington Northern Railroad Company lines in the States of Missouri and Arkansas.

Missouri & Northern Arkansas R.R. — Lease, Acquisition and Operation Exemption — Missouri
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Pacific R R. and Burlington Northern R.R., ICC Finance Docket No. 32187 (ICC served Dec. 22,

1992) (notice of exemption).’ As Entergy’s evidence in this case demonstrated {_

S’
-

11.  Concurrent with the ﬁlirig of M&NA'’s notice of exemption regarding the
lease of the Missouri Pacific lines, M&NA'’s then-current parent company, RailTex, Inc.
(“RailTex”) filed a notice of exemption to continue in control of M&NA when the latter became
arail carrier. See RailTex, Inc. — Continuance in Control Exemption — Missouri & Northern
Arkansas R.R., ICC Finance Docket No. 32188 (ICC served Dec. 22, 1992) (notice of
continuance in control exemption). This filing was required because, at the time, RailTex

controlled ten other Class III railroads operating in thirteen states. /d.

3 As part of the transaction, M&NA purchased the rail line from Bergman to Guion,
Arkansas, a distance of 102 miles. Id.

% In response to the carrier’s invocation of exemption authority in 1992, the United
Transportation Union petitioned to stay the effective date of the M&NA notice of exemption and
to revoke the exemption. As described by the Commission, UTU had argued “that this
transaction involving 522 miles of track is a transaction designed to evade labor protection.”
Missouri & Northern Arkansas R.R. — Lease, Acquisition and Operation Exemption — Missouri
Pacific R.R. and Burlington N. R.R., ICC Finance Docket No. 32187 (ICC served December 15,
1992).
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12.  On December 11, 1992, M&NA and Missouri Pacific executed their lease
(the “UP/M&NA Lease™). See Exhibit No. 2 hereto. Section 3.01 of the Lease provides, in part,
that . . . Lessee shall be entitled to full and exclusive use of the Leased Premises for the
operation of common carrier rail freight service, including the right to access and interchange
traffic directly with all present and future railroads at Springfield, Joplin, Carthage, Lamar,
Aurora and Nevada, MO and Ft. Scott, KS.” UP/M&NA Lease at § 3.01.

13.  The term of the lease is twenty years from the “Commencement Date” of
service. Approximately sixteen years of the term have now expired. M&NA has an option to
extend the term of the lease three times for an ext;anded term of up to twenty years for each

extension. See UP/M&NA Lease at § 2.02.

CURRENT SERVICE TO INDEPENDENCE
14.  UP currently provides rail service to Entergy’s Independence Station (and

its White Bluff Station) under the terms of a confidential rail transportation contract. See Exhibit

No. 3 hereto. This contract obligates Entergy to tender {—

I .

5 This case was captioned as Union Pacific R.R. v. Entergy Arkansas, Inc. and Entergy
Services, Inc., Case No. CV 2006-2711 and had been pending in the Circuit Court of Pulaski
County, Arkansas. The case related to the derailments that occurred in May, 2005 on the Joint
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16.  UP and M&NA currently deliver coal to the Independence Station via a
routing that involves UP moving loaded coal trains from the PRB beyond Independence, then via
North Little Rock back to Diaz Junction, Arkansas. M&NA then colmpletes the movement over
a short segment of the leased line from Diaz Junction to the plant (a distance of approximately
eight miles). M&NA delivers empty coal trains from Independence back to UP at Kansas City,
Missouri. Diagrams showing the routes over which Entergy’s loaded and empty trains move
(and have moved) between the PRB and the Independence Station are contained in Exhibit No. 6
hereto.

17.  There have been several changes to UP’s routing of traffic between the
PRB and Independence sinpe UP first began moving Entergy’s coal in the mid-1980’s. At the
outset, the coal was originated by a UP predecessor railroad, Western Railroad Properties, Inc.

(“WRPI”), interchanged with UP at South Mortill, Nebraska, and then interchanged with the

Line in the PRB.
6




Missouri Pacific Railroad Company (“MP”) lat Kansas City. MP then transported the coal via its
Carthage Subdivision — i.e., the line currently operated by M&NA — for delivery to the plant.’

18. MP continued to move the coal over this routing until 1989, when UP —
which by then had acquired control of MP — proposed a reroute of the traffic over the UP lines to
North Little Rock and then to Diaz Junction.

19. After the 1992 sale/lease of the Carthage Subdivision to M&NA, the
Independence coal continued to be routed through North Little Rock and Diaz Junction (for
interchange with M&NA). During this time period, the portion of the Carthage Subdivision west
of Independence was not used for either empty or loaded Independence coal trains.

20.  Inthe Fall of 1997, M&NA moved some empty Independence coal trains
west from Independence to interchange with UP at Kansas City on a temporary basis. In 1998,
the carriers adopted this routing for all Independence empties.

21. The current UP/M&NA routing for loaded Independence trains is
circuitous and less efficient than any of the through routes requested in this Amended Complalint.

22.  UP provided inadequate sexl'vice during a number of different extended
time periods during the term of the Lease, including but not limited to, the time periods
following the 1993 Midwest floods, during UP’s 1997-1998 Service Crisis after its merger with

Southern Pacific Transportation Company,® and during the period from May 2005 through 2007

7 Prior to Entergy’s execution of a 1983 coal transportation agreement with UP,
Independence coal was transported pursuant to a tariff arrangement that involved Burlington
Northern Railroad Company transporting the coal from PRB origins to Kansas City for
interchange to MP, with MP then delivering the coal to Independence.

8 See, e.g., Supplemental Statement and Additional Request for Emergency Relief of
Entergy Services, Inc. and Entergy Arkansas, Inc., filed December 1, 1997 in Ex Parte No. 575,
Rail Service in the Western United States and Service Order No. 1518, Joint Petition for Service
Order.
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relating to service constraints that UP experienced in the PRB that resulted from maintenance-
related issues on the PRB Joint Line.

23.  Ineach of these extendéd periods, the existence of the paper barrier
restrictions in the UP/M&NA Lease precluded Entergy from obtaining interline service from
BNSF/M&NA to supplement coal deliveries to Independence at times when UP’s service was
inadequate. As a result, Entergy was forced to curtail coal-fired generation and incur major

damages in the form of significantly higher costs for gas-fired generation or purchased power.

THROUGH ROUTE(S) TO INDEPENDENCE VIA BNSF-M&NA
24.  BNSF and M&NA are physically capable of providing rail transportation
' §ervice to Independence from the PRB.

'25.  In particular, BNSF-M&NA coal transportation service could be provided
from the PRB to Independence with an interchange between BNSF and M&NA either at Aurora,
Lamar, Joplin, or Springfield, Missouri.’ Interchange between BNSF and M&NA for such
traffic also would be possible at Ft. Scott, Kansas.

26. While the handling of loaded coal trains over the M&NA line as part of a
thrbugh movement with BNSF will require track upgrades, Er;tergy is not aware of any reason to

believe that the restoration of service over the M&NA line would be not be possible.

® In addition, M&NA would be physically capable of interchanging traffic with BNSF at
Kansas City, Missouri by using trackage rights that it holds over UP’s line from Pleasant Hill,
Missouri to Kansas City. As described below, however, contractual restrictions in the
UP/M&NA Lease presently prevent M&NA from using those trackage rights to interchange with
BNSF. :

-9.



THE UP/M&NA PAPER BARRIER
27.  Section 4.01 of the UP/M&NA Lease establishes a “paper barrier” through
an annual rent schedule that varies with the percentage of annual traffic that M&NA interchanges
with carriers other than UP:

SECTION 4.01 — In consideration of this Lease, and
subject to the terms and provisions set forth herein, Lessee agrees
to pay Lessor rent for the Leased Premises in the amount of Ninety
Million Dollars ($90,000,000) per year payable annually in
advance on the 1st day of March; PROVIDED, HOWEVER, that
subject to the provisions of Section 4.02 hereof, for each lease year
that 95% or more of all traffic originating or terminating on the
Leased Premises is interchanged with Union Pacific Railroad
Company or Missouri Pacific Railroad Company and any affiliated
company, their successors and assigns, Lessor agrees that it will
waive or partially waive the rent for that particular year in
accordance with the schedule set forth in Section 4.03. . ..

SECTION 4.03 — Upon request of Lessor, on or before the
1st day of February of each year following the commencement of
this Lease, Lessee shall submit a report, signed by an officer of
Lessee, certifying the amount and type of traffic originating or
terminating on the Leased Premises during the prior calendar year,
the railroads (if any) with which all or portions of such traffic were
interchanged, the volume of traffic interchanged with each such
railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Year
shall be determined by reference to the percentage of the total
traffic (as described in Section 4.01, subject to the provisions of
Section 4.02) that was interchanged with Lessor, subject to the
terms of Section 4.04, in accordance with the following schedule:

PERCENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-
CHANGED WITH LESSOR RENT DUE LESSOR
100 - 95% $ -0-
94 - 85% $10,000,000
84-75% $20,000,000
74 - 65% $20,000,000
64 - 55% $30,000,000
54 - 45% $40,000,000

-10-



44 - 35% $50,000,000

34 -25% $60,000,000
24 - 15% $70,000,000
14- 5% $80,000,000

0- 4% $90,000,000

28.  These rental amounts are subject to escalation each year in accordance
with the “Producer Price Index — Finished Goods (Reference Base 1982 = 100),” pursuant to
Section 4.04 of the Lease. That section adjusts the annual rent obligations based upon the annual
change in the PPI Index from December 1992 to the PPI Index figure for December of the then-
current year. As of December of 2008, the maximum annual rental amount under the Lease
stood at $112 million.'

29.  Inaddition to its restrictive provisions regarding rent, the UP/M&NA
Lease includes three other provisions that ensure that in the aggregate the Lease’s paper barriers
will serve to prevent M&NA’s interchange of Entergy’s PRB coal traffic with any-carrier other
than UP.

30.  First, the UP/M&NA Lease gives UP the right to prohibit M&NA from
serving the Independence Plant and to provide exclusive service itself, on seven days’ notice.
See Section 3.01 (“During the term hereof, Lessor shall not have the right to operate trains over
the Leased Premises, except that Lessor may obtain trackage rights between Diaz Junction and
Independence, AR, after giving seven days’ written notice to Lessee to serve, on an exclusive
basis, the Arkansas Power and Light Company (AP&L) rlylant located at Independence, AR,
either at AP&L’s request or at Lessor’s sole discretion.”); see also Section 3.04 (“Lessor may

acquire the right to operate over the Leased Premises between milepost 259.05 at Diaz Junction

19 The December 2008 PPI index level was 168.8. The index level had been 135.2 as of
December 1992. ($90 million x (168.8/135.2) = $112 million).
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and milepost 270.00 near Independence to serve AP&L and, if this right is exercised, Lessee
shall no longer have the right to serve AP&L, and AP&L shall become a closed industry served
only by Lessor.”). In order to exercise its right to provide exclusive trackage rights service to
Independence, UP must pay $60,000 per year.!! Through these provisions, UP has unlimited
discretion to prevent M&NA from providing any service to Independence, thus further
reinforcing the strength of UP’s paper barrier.

31.  The second portion of the UP/M&NA Lease that reinforces the paper
barrier relates to a restriction on the availability of trackage rights between Pleasant Hill and
Kansas City, Missouri. Under Section 5.05 of the Lease, M&NA’s use of these trackage rights —
which would be necessary to interchange traffic with BNSF in Kansas City (if the Board were to
prescribe a through route following that routing) — is limited to M&NA’s use for interchanging
traffic with UP. See Section 5.05 (“Lessor and Lessee shall execute trackage rights agreements
between Kansas City (Neff Yard) and Pleasant Hill, MO and between Diaz Junction and
Newport, AR (Lessee over Lessor’s tracks) solely for the purpose of interchange with Lessor.”).
Again, this provision allows UP to prevent interchange between M&NA and BNSF at Kansas
City, and thus, reinforces the paper barrier restriction on the Independence traffic.

32.  Finally, Section 15.01 of the UP/M&NA Lease allows termination of the

Lease itself if a court or other body determines that the rental provisions are unlawful or

' There is a striking disparity between UP’s obligation to pay $60,000 per year to
M&NA if UP elects to provide exclusive service to Independence and M&NAs obligation to
pay rent of up to $112,000,000 per year if it interchanges 96-100% of its traffic with a carrier
other than UP. For purposes of comparison, the maximum annual rental obligation is more than
fifieen hundred (1,500) times higher than UP’s potential trackage rights fee. The disparity
between these figures remains substantial even if adjusted for diversions of 95% or less of
M&NA'’s annual traffic, or if adjusted to reflect the short distance of the UP’s trackage rights to
serve Independence.
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otherwise improper. See Section 15.01(f) (“This Lease may be terminated as follows: ... (f)
By Lessor or Lessee, by giving 30 days’ written notice to the other party, in the event a court or
other bod)f determines that all or any of the provisions of Section IV are unlawful or otherwise
unenforceable.”). This provision seeks to insulate UP from the risk that the other contract terms
designed to prevent any competitive rail service for the Independence Plant would be found to be
unlawful, a possibility that the drafters of the Lease obviously recognized as a significant

concern when preparing the agreement.

COUNT I (Prescription of a Through Route or Through Routes)

33.  Entergy hereby incorporates paragraphs 1-32 as if repeated in their
entirety.

34.  Asthe Board observed in its June 26, 2009 Decision, Entergy “would like
to have an MNA/BNSF route for the Independence plant traffic as a competitive option,” but
“MNA’s lease agreement with UP contains a contractual interchange commitment with UP that
makes it prohibitively costly to MNA to hand over Entergy’s traffic to another railroad.”
Decision at 4 (emphasis added).

35.  The prescription of a through route (or through routes) to Independence
involving a long-haul carrier other than UP is in the public interest. See 49 U.S.C. § 10705(a)(1).

36.  The prescription of a through route to Independence involving a long-haul
carrier other than UP would permit Entergy to obtain adequate transportation service. See 49
U.S.C. § 10705(a)(2)(C). As Entergy demonstrated in its evidence in this proceeding, there have
been a number of occasions since the date of the UP/M&NA Lease in which UP has not been

able to provide adequate rail transportation service to Independence, but — by exploiting its
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market power — has precluded Entergy from diverting traffic to BNSF service. Prescription of a
through route would preclude such a situation in the future.

37.  The prescription of a through route to the Independence Station involving
a long-haul carrier other than UP would be less circuitous, more efficient and would permit
Entergy to obtain more economic service to the plant than is currently possible for it in the
absence of such a prescription. See 49 U.S.C. § 10705(a)(2)(C). In particular, such a routing
may afford transﬁortation at a lower overall cost than is currently available.

38.  The prescription of a through route involving a long-haul carrier other
than UP would afford Entergy the potential of avoiding the rate demands that would be
associated with the diversion of traffic under the UP/M&NA paper barrier. See June 26, 2009
Decision at 9 (“[I]t is unclear that the lease payment would play any role in [a] rate
reasonableness analysis” regarding BNSF-M&NA rates provided in response to a “section 10705
prescription™). If Entergy were to request M&NA delivery of BNSF-originated coal in the
absence of relief in this proceeding, Entergy would face demands from M&NA for rates that
were sufficient to cover the excessive annual lease obligation from the UP/M&NA Lease that is
associated with traffic diversion. Such transportation would be uneconomic under the standards
of 49 U.S.C. § 10705. Accordingly, the availability of relief from the impact of the UP/M&NA
lease payment provides a further basis for concluding that a through route prescription under 49
U.S.C. § 10705 is in the public interest.

39.  The UP/M&NA Lease gives UP the right to terminate the lease on “30
days’ written notice to the other party, in the event a court or other body determines that all or
any of the provisions of Section IV are unlawful or otherwise unenforceable.” UP/M&NA Lease

at Section 15.01(f). That termination right applies to the leased property only, and not to the line
-14 -



between Bergman and Guion, Arkansas that M&NA purchased from UP. Enterg}; requests that
the Board’s route prescén'ption be phrased in a sufficiently broad manner in order to apply with
equal force to UP in the event that UP elects to terminate the Lease. In the event that UP
terminates the UP/M&NA Lease, a through routing to Independence would involve interchanges
from BNSF to UP (at one of their interchange points in Missouri such as Aurora or Lamar), from
UP to M&NA at Bergman, Arkansas, and from M&NA to UP at Guion, Arkansas.

40.  Similarly, Entergy requests that the Board phrase its relief in such a
manner as to be sufficiently broad to permit relief in the event that UP exercises its right to
provide exclusive destination service to Independence pursuant to Sections 3.01 and 3.04 of the
UP/M&NA Lease.

WHERfiFORE, Entergy requests that the Board: (1) enter an order prescribing a
through route (or throuéh routes) that would permit Entergy to obtain adequate and more
economic transportation of coal from the PRB to Entergy’s Independence plant; and (2) take
such other actions as may be reasonable and necessary.

Respectfully submitted,

ENTERGY ARKANSAS, INC. and

ENTERGY SERVICES, INC.
O.H. Storey
. Cory R. Cahn
: . P.O0.Box 551
Little Rock, AR 72203 Y /) OW
OF COUNSEL: '
| By: C.Michael Loftus 5’ ”/
Slover & Loftus LLP Frank J. Pergolizzi ~ °
1224 Seventeenth St., N.W. Andrew B. Kolesar III
Washington, D.C. 20036 1224 Seventeenth Street, N.W.
(202) 347-7170 Washington, D.C. 20036
Dated: July 27, 2009 . Attorneys & Practitioners
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CERTIFICATE OF SERVICE
I hereby certify that I have this 27th day of July, 2009, served copies of the
foregoing Amended Complaint on the Chief Legal -Officers of each of the Defendants, and the
General Manager of M&NA, and the Chief Legal Officer of BNSF Railway Company by
overnight courier as follows:

J. Michael Hemmer, Esq. (HIGHLY CONFIDENTIAL VERSION)
Sr. V.P. Law & General Counsel

Union Pacific Railroad Company

Union Pacific Center, 1400 Douglas Street

Omaha, NE 68179

Scott G. Williams, Esq. (REDACTED VERSION)
Sr. Vice President and General Counsel
RailAmerica, Inc.

5300 Broken Sound Blvd., NW

Boca Raton, Florida 33487

Mr. Thomas Gibson (REDACTED VERSION)
General Manager

Missouri & Northern Arkansas Railroad Company
514 N. Orner

Carthage, MO 64836

Roger Nober, Esq. (REDACTED VERSION)

Executive Vice President Law & Secretary

BNSF Railway Company

2650 Lou Menk Drive

Fort Worth, TX 76161

In addition, I hereby certify that I have caused both Highly Confidential and

Redacted Versions of the Amended Complaint to be served via email on outside counsel for the

partics in this case: Linda J. Morgan, Esq., Michael L. Rosenthal, Esq., Louis E. Gitomer, Esq.,

it B Fiheas

Andrew B. Kolesar I11

and Eric Von Salzen, Esq.
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LEASE AGREEMENT

THIS LEASE AGREEMENT, dated as of the //A4 day of |
Locen® s~ ., 1992, by =nd betwsan MISSOURI PACIFIC RAILROAD
COMPANY, a Delaware corporation ("m.aor") and MISSOURI & NORTHERN
AREANSAS RAILROAD COMPAXY, IRC., a Kansas corporation (“Lassee®).

- RECITALS!

A. Leassee intends to leass certain lines of
:ulz:oad Ln the States of Arkansas, Missouri and Kansas
from Lenor as tollmu. the Carthage BHBranch from
milepost 643.13 near Pleasant Hill, MO, to milepost 415.0

. at Bergman, AR, and from milepost 313.0 at Guion, AR, to
nuepa:t 259. 05 near Diaz Junct!.on. AR, a total distance
of 282.08 miles; the Clinton Branch from milepost 262.6
near North Clinton, MO, to milepost 340.5 near Griffith,
KS, a distance of -78.3 miles (there is a 1.4 mile
equation bstween mileposts 272 and 273); the Webb City
Branch from milepost 527.94 near Carthage, MO, to
milepoet 544.66 near ,mp].l.n. MO, a distance of 16.72

' u'ulea; the Atlas Branch from milepoat 0.07 near Webb

. city, MO, to milepost 6.43 near Atlas, MO, & disrance of
6'.36 miles and the Wallis Spur from milepost 506.59 near
Wallis, MO, to milepost $12.40 near swingtin;d. ¥O, a
distance of $.81 miles, including 0.11 milex of rights
over Burlington Northern Railroad Company trackage as
indicated below. By way of the assignment document
referenced in Section 14.07, the Leszor also will assign
to Lessee, Lessor's trackage rights over 0.1l miles of
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nn:linqtnn Northern -luuzoad Company {(hsreinafter "BN%)
trackage in Springfield, Missouri and over BN trackage
from chaining - lf;tion 14187407 near Aurora, M0, to
chaining station 10637+09+235¢ fear near Springtfield, MO,
as set forth in that separate agraement betwesn Lessor
"and BN dated July 8, 1970. The foresgoing trackage s_ha-n
‘ba referred to hersinafter as "Leased Prsmises”.
B. The parties desire to enter into this lease
_ Agreszmant to set forth the terms and comcditions for the

use,  management and operation of the Leassd Premises
dexcrided above.
AGREEMENT :

'uow. THEREFORE, in consideration of the foregoing and
other good and valuable consideration, -intending to be legally
. pound, the parties do heraby agree as follows: '

SECTION I
LEASED PREMISES

SEC'I'IOR "1.01 -= Lessor doas hareby lease to Lassos and Lossee
giéas hereby laase from Lessor the Leased Premises describied in the
Recitals above and the property described in Section 1.02.

SECTION 1.02 -~ The Leased Pramises shall include, without
limitation, riqht-pt-way, tracks, rails, ties, ballast, other track
-meterials, switches, crossings, bridges, culverts, buildings,
crossing warning devices and any and all improvements or fixtures
affixed to the right-of-way as indicated on Exhibit A hereto
attached, but excluding radic and microwave communications
:_stmc:ﬁx:u and equipment and any and all items af parsonal property

not owned by Lassor or not affixed to the land, .i.ng:lud.lng, without
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limitation, railroad rolling stock, locomotives, egquipment,
machinery, tools, inventories, materials and supplies. Within
. thirty (30) days after the Commencement Date (which is defined in
éection 2.01); Lassor shall remove all its pa:aéml propexrty .tm
the Laased Premises. Items not s0 removed shall be deemed included
in the Leased Premises. Lassee expressly acknowledges that Lessor
has- previously leased and/or licensed portions of the Loased
Premises. This Lease is made subject to those leases and
‘licensess. To the extent that there exists, on the Leased
Premises, piopa:ty ounad by such prior lessees or licensess, that
property may remain on the Leased Premises to the extent psrmitted
b'y the terms of the lease or license under which it was placed an
the Leased Premises. _ i
SECTION 1.03 -~ lessee shall take the Leased Premisex in an
-_as IS, WHERE IS" condition and without any express or implied
warranties, including but not limited to any warranties of
merchantability and subsect to: (a) rezarvations ar axcaptions af
record of minerals or mineral rights, including but not limited to
'a.ll coal, oil, gas, caminghead gasoline and minerals of any nature
and character whatsosver underlying the Leasad Pramises tnga:t'xc:
.wu'.h the nole, exclusive and perpetual right to explore .fo::-,
remove, and dispose of said minerals by any means or mnathods
suitable to Lessor, (b) all easemants, public utility easements and
rights-of-way, howsoever created, for crossings, pipeslines,
wirelines, fidber optic facilities, rcadq. streets, highways and
other legal purposes; (c) existing and future building zoning,
subdivision and other applicable federal, state, county, municipal
" and local laws, ordinances and regulations; (d) encroachments or
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other conditions that may be m-nlud' by a lu:vc'y, title search ar
inspection of the property; (e) all exiating ways, alleys,
privileges, rightx, appurtenances and servitudes, howsocover
created; (f) any liens of mortgage or desds of trust ancumbering
‘sud property; (g) the lLesmsor's exclusive right to grant any and
all sasements, leases, licensas or rights of occupancy 1;:. on,.
under, through, above, across or along the Leased Premises, or any
pg:'t.ion thereoz, for the purpose of construction, iunstallation,
opetration, use, mailtanance, repair, replacemsnt, realocation and
recanstruction of any fiber optic facilities, signboards or coal
slurry pl.peuné PROVIDED, HOWEVER, that the exercise of these
rights shall not nmaterially interfere with lesses's railroad
cperatiaons, and that the entry onto the Laased Premises by Leamsor
or an aut:horizt-d third party -in order to accomplish the foregoing
purposes shall bs upon prior written notice to Lesses, which notice
shall include a reasonably detailed explanation of the a'.ct:s to be
,. taken or work to ba pearformed; and (h) the xright, intaerests,
contracts, agreements, leases ,- licenses and easements (which are
. hereinafter referred to as “Leasor Agraements” or "Lessee
- Agreements*" u defined lin Sections 14.01 and 14.03) and any
Supplemental Agreements or Amendments thersto which are or become
.affective on or prior to the Commencement Date herecof. The Lassee
Agreements to be assigned to Lessee are identified in the attached
Exhibit B. '

SECTION 1.04 -- Lessor agress that it will, so long as lLassee
is not in default under the terms and provisions of this Lease,
indemnify and hold Lessee harmiexs froz and against any damages,
losses and lossen of reasonably anticipated net income from "its
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opuraticn of the Leased Premises (discounted to present value)

resulting from any foreclosure of any mortgage on any segment of

the Leased Premises or resulting from any actions by any mortgage
holder which adversely affects lassee's use and operation aof any
segment(s) of the Leased Premises.

SECTIOR IX
LEASE_TERM

SECTION 2.0]1 -~ Unleax this Agresement is terminated earliar in
accordance with Section XV, Lessee shall .havo and hold the Leasad
Pramises unto itself, its succuic:: and assigns, to:_ a term of
twanty (20) vyears beginning on the Commancement Date. The
Commencemsnt Date shall be five (5) days after Lassor has notified
Lessas - in writing that Lessor has satisfactdary aevidence of

‘compliance with the conditions. precedent provided in Sectian V

unlaess suci’x notice periocd is waived by mutual agresamant.
SECTION 2.02 <~ sabject. to Lessor‘'s possible reacquisition of
the Leased Premises pursuant to this Agreement, Lesmee shall have

the right to extend the term of this Lease three (3) times for an

- eaxtended term of up to twanty (20) years for sach extension.

Lessee shall notify Lessor of any election to extend the term

hereof by giving Leszor not more than 12 months, but not less than

'6 months®' written notice prior to the expiration of the then

currant lease term.

SECTION 2.03 -- If, subject to the right of Lessor to evict or
remove Lessee from the Leased Premises by all available legal

means, Lessee holds aver and remains in pozmaszion af the Leased

Premises following expiration of the then current tsrm, original or

extended, or following an early termination of this Lease pursuant
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to Section XV, such holding over will create a month~to-manth
tenancy only. During any such hold over pariod, lLaessee agrees to
pay to Lessor as ﬁuc. & sum agqual to one-twelfth (1/12th) of the
Annual Rental, as adjusted pursuant to Section 4.04, required
pursuant to the f£irst sentence of Section 4.01 without. however.
-any raeduction purszuant to the schedule sat forth in s.auan 4.03.
Such monthly payments lhail be due each month on the same day of
the month as the Anniversary Date of this Lease. Any profits or
losses from Lemsee's operations during any holdover period shall

enure and accrue toc the Lessea.

SECTION IIX
RAIL SERVICE

SECTION 3.01 -- Baeginning on the Commencamsnt Date and
throughout the term of this Leass, Iessee shall be entitled to full
and exclusive use of the Leased  Preamises for the operation af
commoen t_:a::.ter rall freight service, including the right to acceas
and interchange traffic diractly with all prasent and futura
railroads at Springfield, Joplin, Carthage, I.m:, Aurora and
' Nevada, MO and Ft. Scott, K8, During the term hereof, Lessor shall
not have the right to operate trains over the Leased IPx:cntsea.
_e;ccept that Lessor may obtain trackage rights between Diaz Junction
-and Independence, AR, after giving seven daya‘ writtan notice to
Lessea to serve, on an exclusive basis, the Arkansas Power and
Light Company (AP&L) plant located at Independence, AR, either at
.'AP&L's request or at Lessor's sole discretion. Lessor would pay
Lessee $60,000 per year for theme rights {f they are obtained.
Lessor shall not grant trackage rights to any 'r.hl.:.;d party. Except

for the Southeast Kansas Railroad opsration batween Nassau Junetiqn
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and Nevada, MO, Lessor further warrants that as of the date of this
ierse, there i{x no other freight rail carrier to which Lessor has
grantaed rights to use the lLeased Premises other than pursuant to
joint facility agreemantz or arrangsments that are superior to
.--those granted hersin to Lesses. During the f.uin heréeof, Lesnsee
shall not grant to any third party the right to operate over the
Leased Premises, nor shall it enter intc asny commercial or other
- agreeament to move the traffic of any third party over the Leased
. Premimes without the prior written consent of lLeasor. During the
‘term hereof, Laasse shall not use the Leased Premises for any
purpose other than for rail freight servica, or with prior consent
~ @f Lessor, rail passangar -.:vl.c-. _

SECTION 3.02 -~ Du;.'inq the temm of this Lease, lassee will not
suspend or discontinue its oparation as a common carrier by rail
over all or any part of the Leased PMses without first applying
for and obtaining from tho. Ic.c._ a.nd any othe.:. regulatory agency
with jurisdiction, any nscessary caft-..iﬂ.cate o.t pubi.lc conveniance

- .and necessity or other approvals or exemptions from regulation for
-such discantinuance of operations over the Leased Premises;
'g'novm}:n. HOWEVER, that Lessse will not seek such regulatory
authority, or if no regulatory authority is needed, take any action
to suspend or discontinue its operations on the Leased Pramimes,
without first giving Lessor sixty (60) days’ notice of Lessee's
intent to do so.

SECTION 3.03 ~-- Upon suspension or discontinuance of Lel_mec'a
operations as a rail carrier of freight over all or any part of the
Leased Premises during the term or any extended term hereof, for
reasons other than events of Zorce majeure or a lawful embargo,

7
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u'h'ethm: er not pnmnixt. tc necesxary and proper regulatory
authority as raqui:cd by Section 3.02 of this Section IXI, Lessee
will promptly relinguish to Lassor possessicon of the Leased
Premises and this Lease Agreement will terminate as provided by
Baction XV of this Leasse; PROVIDED, HOWEVER, any discontinuance of
service or abandonment of any Portion(s) of the Leased Premises
_which are inconsequential to rall freight service over the Leased
:_‘?:muu generally will be permitted and will pot result in a
termination of thix Lease or require relinquishment of possession
of the Leassd Premises by Lesses. '

'SECTION 3.04 ~- Lessor may acquire the right to cperate aver
the Leased Premises batwean milepost 259.05 at Diaz Junction and
uiiépout 2‘}0.00 neax Indnpcn&unce to sarve AP&I.. and, {f thig right
is exercized, Lessee shall no longer have the right to serve APLL,
.and APt shall b-‘cmu a closed industry served anly by Leasar.
m: right =zhall bs acquired ottccr;ivo seven days after Leasea's
receipt of Lessor's written notice to Leasee that Lessor desires to
-‘begin aoparation uv-e: :;uc'h trackage.

SECTION 1V
RERT

SECTION 4.01 -- In conaideration of this Lease, and subject to
tie terms and provisions set forth herein, Lessee agrees to pay
Lezsor rent for the Leasad Premises in the amount of Ninety Million
" Dollars (390,000.000_) per year payable annually in advance on the
1st day of March; PROVIDED, HOWEVER, that subject to the provisions
of Section 4.02 hareaf, for sach lease year that 95% or more of all
traffic originating or terminating on the Leased Premises is
interchanged with Union Pacific Railroad Company or Missouri



?ac.tuc Railroad Company and any affiliated company, their
successors and assigns, Lessor agrees that it will waive or
parctially waive the rent for that particular year in accoaordance
-uun the schedule set forth in Section 4.03. The 95% lavel must be
achievad uepizate.ly ant sinultanecusly on the Pleasant Hill~-Bergman
(including cannecting h:anénal) and Guion~Dizz Junction segments.

SECTION 4.02 -- The following tratfic shall not be counted in
calculating either total traffic or the parcentage of traffic in
Section 4.03: (&) Indusctries opsn to recipraocal switching at Ft.
Scott, KS; Lamar, MO; Joplim, MO; Carthage, MO; Aurors, MO; and
Springfield, MO as shown in Exhibit C, and (b) traffic that is
local to Lesses, i.e., tratfic which hoth .or.i.gina.tu -and terminates
~at stations an the Laased Premises or at the stations served: by.
laxsee pursuant to the Line Sals Contract bstween Lessor and Lesses
. whitch 48 being executed by the parties concurrently with this
Agreamant, and not invelving line haul movement by any railroad
. other than Lesses. Lassor will consider further axcaptions to this
section on a case by case banis.

SECTION 4.03 -~ u;‘icn raquest of Lassor, on or befora the lat
day of February of sach year following the commencement of this
Lease, Lesses shall submit a report, signed by an officer of
Lessse, certifying the amount and type of traffic originating or
um:i;cmg an the Leased Pramises during the prior calandar year,
the railroads (4f any) with which all or portions of such traffic
were interchanged, the volume of traffic interchanged with each
such railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Yea.r.
shall be determined by referance to the percantage of the total

9
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" traffic (ax described in Section 4.01, subject to the provisions of
Section 4.02) that was interchanged with Lessor, subject to the

terms of Section 4.04, in accordance with the fallowing schedule:

. PERCENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-

CHANGED WITH LESSOR RENT DUE LYESSOR
100 - 95% $ ~0-
~94 ~ 85% $10, 000,000

84 - 5% $20,000,000
76 - 65% $20, 000,000
.64 - SS5% $30,000,000
“5€ - 45% $40, 000,000
44 - 38% $50,000,000
3¢ - 25% $60,000,000
24 - 15¢ $70,000,000
16 - 8t $80,000,000

43 390,000,000

Lesaes shall pay to Lesssor all rent determined to be
payahle piursuant to this Section 4.03 on or bsfore March lst for
axch calendar year following the commencement of this Leass.

. SECTION 4.06 -- Rent shall be adjusted each year to reflect
changes in the FProducer Price Index - Finizhed Gccd: (the “Index*)
and the amount due c-ac-h year shall be determined as follows:

The Index for the month of Dacembar 1992 shall be deemed
tc be the base index (“Base Index™). Rent shall be adjusted
annuzlly a5 of each December thereaftexr by multiplying the rent
gshown in Section 4.03 by a fraction, the denominator of which is
the Base Index and the nuxerator s the Index for tha month of
December in each year. The term “Producers Price Indax® shall neaan
the Producer Price Index - Finishad Goods (Reference Base 1982 =
100), published by the United States Department of Labar, Bureau of
Labor Statigtics, or, {if the Producer Price Index ceases to be

publighed, such comparable index or measure of change in the’
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purchasing power of the dollar as may then be in common usage of
adjustments in rents. Adjustnents sc mi each Dacsmber shall be
effective for the following calendar year. '

" SECTION 4.05 -—- Lessee shall pay all due rent payments, and
all other payments required by thisz Lease, to Lesasor at 1416 Dodge
Street, Omaha, Nebraska. 68179, At.txix Senior Director of Interline
Marketing, or at such other location or to such other individual as
may be designated by Lessor in writing .

SECTION 4.06 -~ If Lessee fails to pay any instaliment of rant
when due, and such failure continues for thirty (30) days, I.c;s-ea

.ahall pay interest at the rate of 28 over the prime rate of CHASE

MANHATTAN BANK, N.A., its successors and assigns, in effect on the
day the rant was due, which intersst shall accrue from the date it
wag due until the date of payment. No such faflure to pay any

Snstallment will accéuc any interest or constitute an Event of
Default in the event it is determined that no rent was, in fact,
payable by reason of the provisions of Section 4.03.

SECTION &.07 -- Acceptance by lLessor, its successors, assigns
or designees of rent or other payments shall not be deemed to.
constitute a waiver of any other provision of this Leasa.

SECTION 4.08 -~ Upon raceipt by Laszor aof the report required
by Section 4.03, Lamsor shall, upon giving at least fifteen (15)
days’ written notice, have the right, at its sole cnst;'amd expanse,
to review and audit all of Lessee‘s records relating to or forming
the basis for such report.

SECTION 4.09 -~ Am additional smecurity for the payment by
Lessee to Lessor of any sums of money required hersunder to be paid
.by Lessee, it is agreed that in the event Lessee fails, neglects or

11
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refuses t_o tt.n'nly pay any sums due cn_d owing to Lessor herounde.é,
Lessor may use any and all sums which it may collect. from any third
party and which may, in whole or in part, bs payable to Lessee, as
an offset against any and all payments for which Lessee is
deslinguent. In addition, any sums at any time due and payable to
lLessee by Lessor may also be used by lessor and cradited to
Lesnor‘s account to the extent of any delinquent payment owed by
Lessee to Lessor. Lessea doss hersby vaive any and all claims,
' demands and causex of action against Leseor which it may have or
claim to have as a raesult of Lassor's use or J.npl.mncatioﬁ of the
provisions of this Section 4.09 and/or any offsat.

SECTIOR V
CONDITIONS PRECEDENRT

As conditionx proqndnnn to lttﬁcr party‘s obligations
hereunder: .

SECTION S.01 -- Lessor and Lesses shall have :.;ccc:.vad Board of
Directors‘ approval for this transaction.

SECTION 5.02 -~ There shal.-J. not be a2 work stoppage imminent or
4in etfact on the lines of Leasor or any of its affiliated companies
as a result of the execution and/or implemantation of this Lease.

SECTION 5.03 -- Lessea shall have acguired- the right to
conduct rail freight saervice over the Leased Premises from the
Interstate Commerce Commission, and shall have obtained such
judiciel, aedministrative agency or other regulatory approvals,
l.mthorx.zationa or sxemptions as may be necessary te enable {t to

undertake {its obligations heresunder.

12
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SECTION 5.04 -- lLessor and Lasses shall not be preventad from
tuif.lll.l.nq their respsctive obligations under this Lease as &
result of legislative, judicial or administrative actic-n.

SECTION $.05 ~- lessor and Lessee shall execute trackage
rights agreements bstween Kanzas City (Neff Yard) and Pleasant
HLll, MO and bhetwesn Diaz Junction and Newport, AR (I)oun over
Lessor's tracks) solely for the purpose of interchange with La-uor.
' SECTION 5.06 -- Lessee shall not have discovered any cantract,
agresment, award, judgment, title defect or condition which would
prevent Lessee from oin:at.ing & rall freight operation on the
Laaged P:_u’:,!.s'.l in substantially the same manner as presently
conducted by Lessor. Upon execution -hereof, Lessor shall make
ava.l].ah'lq £ur' Lessee's Ln‘:poction and review all contractz, deeds,
agreements and documentzx partaining to ar affacting the Laased

" Premiges. Lassee shall notify Lassor in writing within forty-five

{45) days from dgt.o of sxecution hereof whether or not its review
of Leisor's records and the Leased Premises has . satisfied this
condition precedent.

SECTION S.07 -~ Lessee and Lessor are agreeable to any
conditians ..wtu.ct-x might be imposad by the Interastate Commerce
' Coinmission or other requlatory body as part of the authority

ragquired to consummate this transaction.

SECTION VI
MATNTENANCE

SECTION 6.01 -- During the term hereof, Lessee shall maintain
the carthage Subdivision main track of the Leased Premises between
mileposts 643.13 and 259.05 to Class 3 standards, as defined by the
Federal Railroad Administration and capable of operating speeds of

13
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at least 40 miles an hour, with the speed restrictions in ;t-z;-:t as
of the date of the Lsase as shoun in Exhibit D. All aother leased
track shall be minu;tn-d to the class t;ocaltazy to maintain speeds
‘as shoun in Exhibit D at Lexsee's own cost and expense and to a
ut_andatd that is sufficient to continue rail freight service
- commensurate with the needs of the rail users lccated thereon.

Lessor shall have no aobligation under the terms of .this Lease to

perfarm any nmaintsnancs upon, or furnish any materials for the

maintanance of the Laasaed quﬂscs during the term hersof. Lessae
shall comply with all applicabhle faderal, state or local laws,
ordinances and regulations and shall protect the Leased Premises
Lassae shall nat
‘apply for any Federal ar State funding for- :cixab!.litatt.on or
;n.t,ut._cmcc of the Leased Premizes unlass Lessor provides written
consent to such application. |
SECTION 6.02 -- Lessor shall -have the right to inspect the
Leased Premises at all reasonable timas. Leasscr shall notify
Lesgsee in writing of any dcticicnc.‘..au in Lessee‘'s maintenance
program and Lessae shall, within ninety (90) days of itz receipt of
.such notice, commence necesasary :epairﬁ and maintensnce and shall
proceed to complete same wWith reasonable diligence. Lessee nmay
' relocate switches and L-nduacrinl tracks from one location on the
Leased Premises to another locat.toh on the Leasaed Premises upon
'faceiving any.ncceuary and propar- regulatory authority and after
ten (10) days®' written notice to Lassor. Any rehabilitation or
reconscruction, including but not limited to that necesaitataed by
an Act of God, will be the sole responsibility of Lessee. Such
maintenance will include any function which Leasaor, but far this
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lease, would be required to perform pursuant to applicable federal,
state, and municipal laws, ordinances, and regulations.

SECTION 6.03 —-=- Nothing herein shall preclude Lessee, at its
sole cost and expesnsa, from maintaining the Leased Premises to a
standard higher than the minimum herein provided, but Lessae shall
not be required hereunder to do so.

SECTION 6.04 ~- Leases's maintenance obligations hersunder
shall include, but s=shall not be 1limited to, highway grade
" erossings, grade crossing signal protection -davicua. bridges,
cﬁlvcru and other structures, and sub~roadbed. Lessee agreas that
al) grade c:eising- and grade c:t;ulinq protection devices _\\\;LJ.J. be |
given a high pz.té::.ty in Lesses’'s maintenance program.

SECTIOR 6.05 =~ Without the prior written consent aof Lussorx,
Lessee will not replace existing track and other track materials
(*OTM") on the Leased Pramiszes with substitute or replacemant track
or OTX having a lighter weight, of lesser quality, or having a
lower fair market va.luu-. Such raguirsmant shall also apply to all
other facilities leased harsunder. Any repair or replacement of
welded rail shall also be welded. Lessee may make any replacement
and substitute with any material having the same or higher weight
and quality as the materials being replaced, without the prior
written cansent of the Lessor, providad that the work baing
performed by the Leazee and the materials being provided by the
Lessee are aufficient to maintain the trackage to the standarda set
farth in Sectian 6'.01.

SECTION 6.06 -- Subject to Section xu'. Lensee wWill pay.,
‘satisfy, and discharge all claims or liens for material and labor
ar either of them used, contracted for, ar eaployad by Lesnsee
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during the term of this Laase in any construction, repair,

maintenance, or removal on the Leased Pramises and any improvements
located - thereon, whether said improvements are the property of
_.I..uor or of lassee, and Lassse will indemnify and save harmless
Lassor from all such claims, liens, or demands whatmoaver.

SECTIOR VII
ACCOUNTING ARD REPORTING

SECTION 7.01 -- Lessee agrees to furnish to Lessor such copies
of raports partaining to Lesses and the Leaased Premises prapared in
-thc normal course of Lessee's business as Lassor may reasonably
- raquent and Lesaee may lawfully furnish. Upon request, Lesses will
deliver to Lessor copies of all financial statements showing the
financial condition of Lessee which are furnished by Lessee to the
Interastate Commerce Commission (“ICC"), FRA (pursuant to any
agresmant betwesn FRA and Lassees relating to £inancial assistance),
the Sacurities & Exchange Commission (“SEC") or stockholders. All
such financial -st:af.cncnts #1ll be furnished to Lassor at the same
time as they m furnished to other parties.

SECTION 7.02 -- Irrespective of any ohbhligations of Lessee to
furnish financial statements to cthers, Lessee shall furnish Lessor
financial statomants prepared in accordance with q-ﬁc:a.\.ly accepted
accaunting principles (which need not ba in addition to thase
furnished to others as aforesaid) fairly presenting the financial
poeition and resulte of oparation of Lassee azx and at the end of
each f£imcal year. Such statements shall ba furnished to Lessaor

within ninety (90) days following the end of each fiscal year.
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I'IODIPIC&'J.'IORS AND INPROVEMENTS

SECTION 8.01 -~ In conunection with its use of the Leased
Premises, Lesasee shall have the right to remove, replace, add to or
relay elements of the lLeamed Premises in the Ln-tc:est of cost or
operating sfficlency, praovided that a continuous and usable line of
rallroad betwaeaen the termini in effect on the cl.amoncnﬁant Date is
maintained. Lessse shall have the right to app.\.y- the net praoceads

from salvaged materials to maintanance or improvemsnt of the Leased
Premises; provided that any such net proceeds not rainvested in the
.Leaszed Premises shall be paid to Lessor. Improvements to the
Leaced Premisesn, whether normal maintenance or otherwisa, will be
traeated as capital expenditures or coperating sxpenses undear the
" then current rules of the ICC; and, exceapt as providad in Sectian
8.03, such improvements shall become part of the Leased Premises
and, at the termination of this Lease, shall be the property of
Lesaor unless Lessor has determined that Leszae ﬁuy retalin
og'merah:.p a8 provided in Section 8.03.

SECTION 8.02 -- The provisions of Section 8.01 shall also
apply and govern any work or maintenance done by Lesses pursuant to
Sectit:;n vi. Oon or before February 1lst of each ‘calendar yYerr,
Lessea shall provide Lessor with a written summary of all salvage
or other materials removed from the Leased Premises, the proceads
received therefor and the manner in which the proceeds ware
reinvested. Falilure to eithar reinvest such proceeds or pay any
unreinvested proceeds to Lessor within six months following such

reporting date shall, at Lessor's sole discretion, constitute &

Dafault hereunder.
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SECTION 8.03 -- Prior to making any improvement of the uase}l
Premizes tC which it desires to rstain ownership, Lezsee shall

notify Lessor of its {ntant to make such improvemant, and its

desire to retain ounership thareof. If Lessor determines that an

improvement may be removad or severed from the Leasad Premises upon
'l.;'c:n!_.mu.cn af this Lease without diminishing Leasor's investment
-'4n the Leased Premises and without interfering with the utilization
of the Leased Premises as part of an intarstate rail system, Lassor
iflll notify Lenseea tiut such improvement shall ha Laszszae’s sole
proparty and may be rsmoved by Lessee upon termination of this
Lease subject to Section XV of this Lease. Regardless of eventual
ovnership, ' Lessee shall notify Lessor prior to making any
substantial improvement or modification of the Leased ?:ﬁui.sas
" comting in excess of 325;000.

SECTION 8.04 -- Lasses may from time to time establish,
Telocate ar remove sidetracks or lndastrial spur tracks on the
Leased Premises after Lessee Obtains any NeCesssry regulatory
authority. Lessor shall have no obligation to bear any cost of
nateiials. construction or maintenance of said industrial apur
_t.tacks. That portion of any such spur track which iz located upon
- the Leasad Premises shall bscome part of the Leased Premises an.d,'
-up:m texmination of this Lesase, the property of Lessorx. Any
indusctry track agreement executed hy Lanqca shell firat be
submitted to Lessor for written approval, which shall not
unr;sa:onably be withheld. All industry track agreeaments,
regardless of duration, shall contain provisionz indemnifying
Lessor ax;d holding it harmless f£rom n_ll liability in connection
with the construction, maintenance or operation thereof.

18
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SECTIOR IX
REPRESENTATIONS AND WARRARTIES
SECTION 9.01 ~-- LesSsor rspresents and warrants that:

(a) It has full statutory power and autharity to enter into

this I_‘ene and to carry out the obhligations of lLessor hersunder.

(b} Itz execution of and performance under this Lease do not
violate any ét-.atute. :ul-c. regulation, order, writ, injunction or
decree- of any cgurt, administrative agency or govcrmn'cm:al body.

. SECTION $.02 -- Lessee represents and warrantg that:

{(a) It is a corporation duly organized, validly existing, and
in good smtanding under the laws of the State of Xansas and is
qualified to do busziness 15 the Statas of Arkansas, Missouri and
Kansas. )

(b} It has full power and auth_o:.tt:y to enter into this Lease,

and, . subject to necessary judicial and regulatory authority, to
cafry out its abligations hersunder.

(¢) Upon expiration af the original or any extendsd term of
this Lease or upan termination herxeaf by Leasor purauant to
_s-ecr.ian XV, Lessee will bear any and all costs of protection of its
current or future employees, including former employees of Lessor
that may be employed by Lessee, arising from any labor protn.ct.ivo
cund!.t-..i.éns imposad by the ICC, any othar regulatory agency or
statute as a result of Lessee's lease or operation of the Leoased
i’:em.ses and any related agreements or arrangemaents, or arising as
-a result of the termination of this Lease. Nothing contained
herein is intended to be for the banefit of any such employee nor
should any employee be considered a third party beneficiary

heresunder. Nothing in thiz Lease shall ba construed as an
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assumption by Lesses of any obligations te Lessar's currant. or
former emplayees undar collective bargaining or othar agreements.
that may exist or have existed betwaen .x.cuo: and its employees, or
any of thm.‘

SECTION X
OBLYGATIONS OF THE PARTIES

SECTION 10.01 -~ During the term hersof, Lesser will pay all
bills for water, sevar, gas and electric servica to the Lesased
.Prw-pa. If Lessor is required to, or doss pay, any such bills,
Lesses will promptly reimburse Lessor upon resceipt of a bill or

bills therefor. If the Leased Premises are not billed sesparately
) but as a part of a larger tract or parcal, Lessea shal]_. pay that
po:r.:l.cn of such bills as is attributable to ‘usage on or in
connection with the Leased Premises.

" SECTION 10.02 ~- During the term of the Leasa, Leassee will
comply with .all applicable federal, state and municipal laws,
ordinances, and regulations.

s'BC!'IpN 10.03 -~ During the term of the Lease, Lesasee will
. comply with all iod_o:al, state, and local laws, rules, ragulations,
-and ordinances cantrolling air, water, noise, hazardous waste,
solid waste, and other pollution or relating to the storage,
transport, release, or dixposal of hazardous materials, substatces,
waste, or ather pollutants. Except to the ext';em: that such
activities are the responsibility of the Lessor under
Section 10.04, Lessae ' at {ts own expense will make all
modifications, repairs, or additions to the Leased Premises,
install and bear the expense of any and all structures, devices, or

equipment, and implement and bear the expense of any remedial
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action which may be required under any such iu_u. rules,

ragulations, ordinances, or judgments. During the term of this

Lease, Lassae will nog disposa of any wastes of any kind, whather
hazardous or not, on the L.ﬂl.-d Premisex.

SECTION 10.04 ~~ Lesses asasumes the risk of and agrees to
indemnify and hold Lessor harmless, and to defend Lessor against
and from any claims, costs, liabilities, expenses (including
without limitation court costs and attorneys' feas), ar denands of
vhatsoever nature or source £or any contaninat.lon‘or Environmental
Problems, latent or cbvicus, discoversd or undiscovered, in the
real and chattal proparty ta .b- cnn\m—y-d hersunder; for personal
injury to or death of persons whonsosver (including without

limitation employees, agents or contractors of Lesssor, Lessee, or

" any third party), or property damage or destruction of whatsocever

natuxe (incl.ud:.ng without limitation property of Lessor or Lessea,
or proparcty in Leszee's cara, cuzxtody, or control, and third party
property), where such contaminaction, Environmental Proh'l.m. injury
or damage arise out Of &Cts, OmisSsions Or events occurring on the
Leased Premises after the Commencement Date. Leszor assumas the

risk of and agrees to indeanify and hold Lessee harmleas, and to

defend Lessee against and from any claims, costs, liabilities,

expenses (including without limitation court costs and attorney
fees), or demands of whatsoever nature or source for any
contamination or Environmental Problems, latent or obvious,
discovered or undiscovered, in the real and chattel propasrty to bhe
conveyad hereunder, for psrsonal injury to or death of persons
whomsoever (including without limitation employeez, agents or
contractars of Lessor, Lleamae or any third party) or property
21
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damage or destruction of whatsoever nature ({including without
limitation property of Lessor or lLassee, Or property in its or
‘ their care, custody or control, and third party property) where
‘such contamination, Environmental Problems, injury or damage arise
.out of acts, omiszions or svents cccurring on ths Leased Premisaes
p:.lc: to the Commencement Date, provided, however, Lesses has the
hu:uen of proving such contamination, Environmental Problems,
_Lnju:y or damage arose out of such Dre-Commencement | Dats acts,
omizsion or events. '

“Environmental Problems" means any cause or act.i.on under
the federal Comprehensive Environmental mpOMO Compeansation and
'I.I.ah.tut;y Act of 1980 (as amended) and any caume or action arising
from similar federal, state or local J.-gular.zcn or other rules of
law, and private cgusu of action ot whatever nature which arise
from environmantal damage, contamination, toxic wastes or similar
.causes. '

If Lessor‘s indemnification of Lesses for Quch
contamination or Environmental Problems becomes effective, Lessor
has the right to assume sole coptrnl. of and/or implement any arder,
demand, plan.or reguest, or defend against any cause of action of
whatever nature using legal and technical counsel of its choosing.

" SECTION 10.0% ~- Lessee will promptly furnish Lessor written
~notice of any and all (i) releases of hazardous wastes oOr
substances of which it becomes eware which occur during the term of
t-nis Lease whenever such releases ars regquired to be reported to
any federal, state, or local authority, and (ii) elleged water or
air permit condition vioclations, and (iii) any notification
‘received by Leasaee allaging any vioclation aof any state, federal or
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local statute, ordinance, ruling, order or regulation pertaining to
‘environmental protection and/or hazardous material, handling
transportation or storage. TO the extent practicable, such written
notice will identify the substance releases, the amount raleased,
and the measures undertaken teo clean up and remove the resleased
material and any contaminated soil or water, will identify the
nature and extent of the alleged viclation and the measures taken
to eliminate the viclation, and will certify that Lessee has
.complied with all appléicable regulations, orderas, judgments or
decrees in connaction therewith, or the date by which such
cdupunncn is expacted. Lessse will also provide Lexsor with
' caopies of any and all reports made to any governmental agency which
relate to such releases or such alleged violations during the term
of this Leaase.

SECTION 10.06 -- During the term of this Lease, Lessor will
-have the right to entar the Leasad Premises for the purpose of

- inspecting the Lasased Pmt.tcs to ensure compliance with the

‘raquiremsnts of this Lease. If Lessor detects any violation,

including any contamination of the Leased Premises which it deems
to be the responsibility of Lessee under this Section X, Lessor
vwill noti{fy Lessee of the violation. Upon receipt of such notice
Lessee will take immediate steps to eliminate the violation or
remove the contamination te the satisfaction of any gove:mu:ital
agency with jurisdiction over the subjsct matter of the vialation.
‘Should Lessee Inadequately gremedy or fail to eliminate the
violation, Lessor or its representative will have the right, but

not the obligation, to enter the Leased Premises and to take
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vhataver corractivea action Lassor desms necessary to eliminate t.izo
vi'qlqtion. at the sals .i:pulun of lLesses.

SECTION 10.07 -- Regardless of any acquiescence by Lessor,
Lesses will (i) Iindemnify and hold harmless lLessor and its

officers, agents, employees, lessorz, parent corporation,

subsidiaries, affiliates, successors, and assigns f£rom all

liability, costs, expanses, fines, ar panalties resulting from any
violation of any federal, state, or local law, rule, ragulation, or
‘ordinance controlling air, water, noise, hazardous waste, solid
vasta, or other pollution or ralating to the storaga, transport,
_ ruleasae, or disposal of hazardous ﬁta:ia.l:. substancen, wastex, or
ot;.her pollutants arising out of Lessea's operation of the i.oa:cd
,"P:cnl_nn and from any violations of this Section X, (ii) reimburse
Lesscr and its officers, agents, employeas, lessors, parsnt
corporation, subsidiaries, atfiliates, successors, and assignas for
2ll casts and expensss incurred by Lessor or its officers, agents, -
employeas, lessors, parent corporation, subsidiaries, affiliates,
successors, and assigns in oanl.nat.iné or remedying such
violations, pollution, or contamination, and (4iii) reimburse and
hold harmless Lessor and its officers, agents, enpioyees, lessors,
'pmm: carporation, subsidiaries, affiliates, successors, and
ﬁstgns from any and all costs, expanses, attorneys’ fees, and
penaltias, finas, or civil judgments sought or obtained against
Lesgor or its officers, agents, employees, lessors, parent
corporation, subsidiaries, affiliates, successors, and assigns as
a result of Lessea's lease and aperation of the Lsased _P:emisos or
any release or disposal of any hazardous material, substance,
waste, or other pallutant onto or into the ground or into the water

24
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or air from or upon the Leased Premises during the term of this
Lease; PROVIDED, HOWEVER, that Lessee shall have no obligation or
liability where such release or disposal is attributable to acts or
omiasions of Lessor, its agents, employees or third parties acting
under Lessor‘s authority.

B Lessee waives and will not assert as a defense aéunut
‘Lessor any statute of limitations applicable to any controversy or
'&.L-puu arising under this Section X, and Lessee will not raise or
Plead a statute of limitations defense against Lessor or Iits
‘Leasors in any action arising out of Lesses's failure to comply

'v_d.th this Section X.

SECTIOR X1
EMINENT DOMAIN

SECTION 11.01 -- In the evant that at any time during the tarm
of this Lease the whole or any part of the Leased Fremizes shall be
" taken by any Lawtui_ power by the exercise of the right of eminent
domain for sny public or qﬁasi-puhu.c purposae the tollmung
provisions shall be applicables
| SECTION 11.02 -- If such proceeding shall result in the taking
©of the whole or a portion of the Leased Premises which materially
'.L_m'.e:te:a.s with Lemnee’s use of the Leased Premises for railxoad
: purposes, L.euauc shuli have the right, upon written notice to
‘Lessor, ta terminate this Lease in itz entirecy. In that event,
and subject to any necessary regulatory approvals or exemptions,
this Lease shall terminate and expire on the date title to the
Leased‘ Premises veats in the condemning authority, and the rent and
oﬁez sums or charges provided in this Lease shall bs adjusted as

of the date of such vesting.
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SECTION 1l1.03 -- If such proceeding shall result in the taking
of less than all of the Leased Premises which doas not materially
interfere with lLessee‘'s uss of the Leased Premises for raflroad-
purposes, then the Lease shall continue for the balance of its term
as to the part of the Iesased Premises remaining, without any
reduction, abatement or effect upon the rent or any other sum or
charge to be paid by the Lasses under the pravisions of this Leasa.

SECTION 11.04 -~ Except as otherwise axpreasxzly provided in

" ¢his Section, Leszor shall bs entitled to any and all funds payable
for the total or partial taking of the Leased Premises without any
participation by Lessee; providaed, howaver, that nothing contained
herein shall be const:uod-to preclude Lessee from prosscuting any
-claim dirmectly against the condcunxng.authoglty‘tc: loss of its
__buaxnesl ar toégtnn value of zta'Lcu;-hc;d estate.
) SECTION 11.0S —-- Each party zhall provide prompt notice to the
~other party of any-iuinpnt domain prpcncding involving the Leased
Premises. Eicp party shali be entitlied to participate in any sauch
proceeding, at its own expense, and to consult with the other
" party, its attorneys, and expartz. Lassea and Lassor shall make
all reasonable efforts to cooperate with each othug in the dafense
of such ;proceed-ans and to use their best efforts to ensure
La_ssee's continued ability to use the Leased Premises for the
conduct of freight railroad cparations.

SECTION XIIX .
INSURANCE AND INDEMNIFICATION

SECTION 12.01 ~-- Except where the sole proximate cause of any
injury, death, losz or damage is the negligence of Lessor, 1its

agents or employees, Lessee shall protect, defend, hold harmless,
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' and indemnify Lassar from and against any and all liability,
expense, cost, claim or suit, including Qtto:n-y's feus, incurred
by .or assessed against Lessor, its agents, servants, affiliated
companies and its successors and assigns on account of injuries,
death, or property loss aor damuge arising from Lassee's use,
gperation or maintenance of the Leased P:m-c-'. it alsc being the
intent of the parties that Lessee shall -Lnd.nuni.ty L.essor for any
negligence aon Leassor‘s part which may contribute tO any .aueh
injury, death, loss or damage; PROVIDED, HOWEVER, that all
liability, anl.ud.i'ng liability for any injury, deathk, loss, or
damiges '-arixing in connectian with toxic waste or environmental
.conditions shall bs governed by the provisions of Section 10.04
hersof.

SECTION 12.02 --  HNotwithstanding ths - provisions of
Saction 12.01, lLeases will be ahsclutely responsible for and will
indemnify, defend and save hsrmless Lassor and its officers,
agents, employees, affiliates, successors, and amsigns from all
liability, claims, penalties, fines, expanses, damages, and costs,
- including attorney’ s faes, arising from Lessee’'s violation of or
from itz failure to comply with any provisions of this Leasa,
regardless of whether contributed to by any negligence of Lessor or
‘Lts officers, agants, employeex, or affiliates, but not 4 due
solely to the gross nagligence of Lessor, its officers, agants,
employeas or affiliates.

SECTION 12.03 — Lessee shall, at its own sole cost and
expense, procure the following kinds o‘t insurance for the term of
t-;h.ts agreement commencing as of the date of Closing and promptly
pay when due all premiums for that insurance. Upan the failure of
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ldssee to maintain insurance as provided herain, Lessor shall have

the right, after giving Lessee ten days written notice, to obtain

such insurance and Lessee shall promptly reimburse Lessor for that
expenso. The following minimum insurance coverage shall be kept in
force during the terz of this Agresaments

Comprehensive Railroad Liability insurance providing
bodily .- injury, 4including death, parsonal injury and
.property damags coverage with a combined single limit of
at least $10,000,000 each accurreancea or claim and a
general aggregate limit of at least $10,000,000. This
insurance shall contain Broad Form Contractual Liability
covaring the indemnity provisions contained in this Lease
(150 FPorm GL 2¢ 14 or aquivalent), severability of
interests and name Lassar as an additional insured with
respect to all liabilities arising out of Lessea‘'s
obligation to Lessor in the Leass. If coverage is
purchased on a "claims made" basis it shall provide for

at least a three (3) year extended reporting or discovery

pericd, which shall be invoked should insurance covering

the time period of this Lease be canceled unléss replaced

with & pelicy containing the same Retro Anniversary Date.

as the policy being rxreplaced.

SECTION 12.04 -- Leswes warrants that this. Lease has bean
raviewad with itz X J4inzurance ngcxir.(:)/h:akc:(a) and the
agent(s)/broker(s) has poen instructed to procure the insurance
coverage required herein and name lessor as additional insured with
respect to all liabilities arising out of lLessea's obligation to
Lessor. -

SECTION 12.05 -- Lessee shall furnish to Lessor certificate(s)
of {nsurance evidencing the requirsd coverage and endorsement(s)
and upon regquest a certified duplicate original af any of those
policies. The insurance company(ies) ismsuing such palicy( L1as)
shall notify Lessor in writing of any material alteration including
any change in the retroactive date in any "claims mada* policies or .
substantial reductifon of aggregate limita, if such limits apply, or
cancellation thereof at least thirty (30) days prior therato.
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SECTION 12.06 -- The insurance policy(ies) shall be written by
& reputable insurance company or companies acceptable to Lessor or
with a8 current Sest's Insurance Guide Rating of B and Class X or
battar. Sach insurance company shall be authorized to transact
- busineas in the Stateas of Arkanaas, Migsouri and Xansas.

SECTION 12.07 ~- Insurance coverage providad in the amounts
set forth harein shall not be construed to otharwise relieve Lessna
. .t:pn 11nhi11ty hersunder in excess of such covaraga, nor shall {t
preclude Lessse from taking auch other action as iz available tao it
undar any other provision af this Agresmant or otherwise in law.

SECTION 12.08 -- The limits of liability required under
" Section 12.03 shall bs increased every five (S) years during the
'term heraof and any extended term bzsed on any incraases or
‘decreases in the Producer Price Index, or any successor index, in
the same manner as rant adjustmants are calculated pursnm.tt: to

Section 4.04.

SECTION XIIX
TAXES

SECTION 13:.01 -~ It is understood and agrased that Lazsas shall
- pay all taxex and assaxsmentx, genaral and spacial or otherwise
which may be levied, assasmed or imposed upon the Leased Premises

’ during the Lease Tearm. Lassea shall pay such taxes and assessments

directly to the taxing authorities on or bafore the due date, but
:éae:v?s the right to contest any tax or assassment, in good faith,
by appropriate proceeding, as it may deem necessary or appropriate.

SECTION 13.02 -- Lessee shall be liable for and pay all

special aszessments and/or taxes levied against the Leased Premisges
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as may be imposed by any taxing jurisdiction having authority in
the premizes.

SECTION 13.03 -- Real property ad valorem taxes, fees and

spacial assessments, if any, shall bes prorated batween Lessor and

Lessee as of January 1, 1993. Lessee shall be responsible for

paying any and all such taxes, fees or assessments accruing after
January 1, 1983. '

SECTION XIV
"EASEMENTS, LEASES AND LICENSES

'SECE.‘ION 14.01 -~ leassor covenants and agrees to pay to the
_ Lessee a portion of the rasvenues collected by Lassor from use of
the Leased Premisnes purauant' to any easement, lease (excluding
. leases of trackage) or liccuia (excluding licensas of trackagsa)
.affecting the use of the Laasad Pramises (hereinafter referred to
as "Lessor Agreaements®). The payment to be paid by Lessor in
. connaction with this provision will be fifty percent (503) of all

amounts billed (as adjusted for the ditféronco !?cm-n billings and
collectians far prior pariods) by Lessor pursuant to Lessor
Agreamants paygble semi-annually in arrears on January 31 and
July 31 of each year. Lessee shall not receive any anount.:.z paid to
Lezsor for preparation feex and for services performed by Lessor
pursuant to Section 14.03. At its discretion, Lessor may enter
into new Lessor Agreaments applicable to the Leased Premises
without Lessee‘'s cansent. Lessee shall notify Lessor of any
attempt to locate new customers on the Leased Premises, including
. the location of the possible new customers. If lLessor dasires to

lease the same portion of the Leased Premises, Lessor shall provide

to Lessee thirty (30) days' advance notice of that intent.
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Wothing in this Lease shall p:u'vqnt Lessor from eelling
any portion or portions of the Leased Premises which i{& or are
located h-yangi 50 feet of the centerline of any branch or main line
track, including areas of any station ground prov!.d.;d' such axeas
are not being unad in connection with Lessase's rail t:e.i.ght
cp_c:uticns. All procesds from such real estats salex shall accrue
s'alclic to Lassor and Laessee shall aither exscute an amandment to

thizx Loase which deletes any such sale property tm' the

.dolcript'.ion and terms herecf, or shall execute any other document

reasonably necessary to ramova the encunbrance of this Laase from

" such property.

SECTION 14.02 - The revenues collectecd by Leaszor described in

Ssction 14.01 shall not be prorated as of the Commencement Date.

Lessor shall be entitlad to receive and retain all payments due and

paya.m.e prior to the Commencement Date whether payable in advance
or in arrears. If Lassee is not in default under thisz Agrassment,
.I,ossee w.Lll receive revenuez due and payable prior to termination
hereof. .

' SECTION 14.03 - From and after the Commencement Date, Lessor
will manage all Lessor Agresments. From and after the Commencemant
Date, Lessee will manage all agrcc'ncnta, other than Lessor
‘Agreements, applicable to the Leased Premises (hereinaftar referred
as "Lessee Aé:eenen:s") . Lasses shall document all of asuch Lessee
Agreements uszing standardized forms prepared and approved by Lessor
in accordance with Lessor's policies concerning hazardous materials
gtorage and handling and engineering standards. Lessee shall not
execute or deliver any Leasee Agreament, including any reanswal,
termination or cancellation thereof, which deviates from Lesaor's
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stundarcd forms, enginesring standards or opesrating instructions
'_ without £4irst receiving the written concurrence of Lessor.
t;'qsuo:‘a concurrence oxr non-concu.mne- (as the case may be) shall
be delivered to Lassee within thirty (30) days of Lensee’'s written
Tequest therefore. '
an .preparation fees and all expenses billed by Lassor
applicable to the Lessor Agreements shall be retained by Leuoz.
All preparation fees and expansez billed by Lessee applicable to
-the Lexsees Agraesments shall be retained by Lessee.
. SECTIOK 14.04 - Lassee shall not executs any Lesses Agraements
affecting the Leasad Premises hav.i.ng a term extsnding bayond the

- indtial tc:n ot this Lease (or bcyond any given extaended tarm which

may be Ln sffect at the time of execution) without -ocn:l.ng

Lassor's express written consent.

Cancellatian of any Lessee Agreement £or any reason
during the term of this Laase must be approved, in advance and in
_ ;rr.i.r.a.ngc by Lessox. This approval or non-approval (as the case uuiy
be) shall be forwarded to Lessee within thirty (30) days of
Lessee's raguast therefore. _ :

'sacnon 14.05 - I..euee. shall carefully supeﬁiue the use of
the Leased Preuu.se.s by any third party ta ensure that the val'.un of
the Leased Pramises ig not diminizshed by reason of such use. 1In
particular, Lessee shall enau:a. that (%).all uses of the Laeased
Premisas are pu:aisant to appropriate documentation and that all
-umut.ha:.t:'od use is eithar covered by agreement or promptly removed
from the Leased Premises; (1i) no use is permitted which could
jeopardize the value of the Leaaed Premisea and that Lessee
Agreements for storage or handling of hazardous materials are
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atrictly in conformity with Lassor's policies; and (144) upon the
termination of any Lessee Agresment for any rsason whatsoever, the
Leased Premises are cleared and restored &s required by the terms
of the Lesmee Agresments. In addition, $££ the unauthorized use is

‘of a type which would bes coverad by a Lessor Agresment, Laesaae

shall promptly bring the unauthorized use to Lassor's attention.
SECTION 14.06 - Lessor resarves the exclusive right to grant
easenents or other occupaun;ta by coal slurry pipelines, or f_Lba:
optic or other communication systems or signboards. Any ragqueats
for such permits or easemants shall bs reaferred to Lessor for
appropriate action. I.-uox.: will give at least thirty (30) days
notice to Lessee priocr to initiation of any easements or other

occupations purzuant to this Secticn. Revenues ti.-an the granting

by Lessor of those agraements shall accrue -lolnly to Lessor.

SECTION 14.07 - As scon as reasonably practicable after the
Comimencement Date., Lessor shall assign to lasses all Lessee
Agreenents aftcct:.tng the f.caucd anuiaan and Lessee shall assume
Lagsor's duties and obligations thereunder.

SECTION XV
TERMIRATION

‘SEC!‘ION 15.01 ~- This Lease may be terminated as follows:
(a)} By Lessee or lLassor:

l. on or at any time prior to the Commencement Date i£
any snbst:a;ztive condition unacceptable to Lassee or
to Lezsor iz imposed in the regulatory approvals
or exemptionz contemplated by Section V of this
Lease for Lessee’'s lease and operation of the
Leated Premises;
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2. upon the occurrsnce of an Evant of Default as
pravidad {n. Section XIX;

3. upon thirty (30) dJdays’ notice to Lessee, as a
consequence of an uninterrupted abandonment or
discontinuance of operations, as the case may be,
for six (6) wmonths by Lesses over any line sagment
of the Leased  ©Premises (other than an
inconsequential ahandomat or discontinuance not
affecting rail service generally over the Line)
other than by reason of an event of force majeure,
& lawtul embargo, or changes i{n the demand for
service; or - '

4. upon thirty (30) days' notice to Lessor, "following
Lessea‘s obtalininq. all necassary Cregulatory
approvals or axemptions to 'pc:u-l.t Lesses to abandon
or discontinue rall operations;

(b) By lessor if Lesses falls to provide a core service of
six (6) .das}s per week to customers located bestwsan and including
Diaz Junction and Guion, Arkansas, PROVIDED, HOWEVER, that Lessee
shall have this obligation only if (i) volume on the Diaz Junction-
‘Guion line (excluding unit coal trains) in any three (3) month
period iz ar least eighty parcent (80%) aof the 1991 volume divided
by 4 and (i1i) smuch cors service of six (6) days par waek was
raquested by any customer lacated adjacent to the Diaz Junction-
Guion line and Lezsee failed to provide such service.

Lessee‘'s failure to maintain six (6) day per week service
on the Diaz Junction-Guion portion of the Leased Premises will
subject Lessee to being placed on probationary status by Lessar
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pursuant to writtan notice from Lasasor, for a periocd of two (2)
months commencing no earlier than two (2) waeks after the date of
the notice from Lessar. If Lessea taiil to hoth rastore six (6)
day pesr weak service by the tima af commencement of the
probationary period and maintain such ssrvics throughout the -
probationary period, Lasxor, at its option, may terminate Lessee's
lcalq of the Dfaz Jun::ti‘on-éuion portion of the Laased Prexises

effoctive on aor after three (3) months* written notice to Lassee
and Lessor tﬁan may again begin operation over the Diaz Junction-
Guion portion of the Lesased Premises. Lesses agrees to psrmit
Lassor's i{mmadiate oparation over the Diaz Junction-Guion portion
af the Leased Premises at no charge to Lessor to permit Lessor's

mervice to customers during the pariod bstwesn the date of Lassor's

.vt.ttten notice of termination of the Lease and ths date o-t L.cu;ar's |
actual reposzassion of the Diaz Junction-Guion portion of the

Leased Premisesx. Lessor shall not cxc:cia- its rights hereundex if

Lessor agrees with Lessee that Leasee’'s- failure to provide six (6)

day per week service was due to a bona fide force matsure condition

resulting from Acts of God, war, insurrecticn or any like cause

bayand Lessee‘s control. The provisions of this Section shall not

apply to Lassee's operation over Lessor'‘s Pfeiffer Spur, and Leasea

ghall not be required to provide six (6) day per week service ovar
the Pfeiffar Spur.

(c) By Lassor pursuant to Section XIX.
(d) By Lesmee in the event Lessor is no longer abla to
interchange traffic with the Lessse at Kansas City, MO or Newport,
AR, or at an alternate location satisfactory to both Lexsee and

Lassor.
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(e) In the evant that within 365 days after Commencement Date
{1) any of Lessor’s labor organizations cause a work stoppage as a
result of  this Lease and Lassor is unable to negatiate a
satizfactory rasolution with the orqanl.zati-on or (i1) condit.idns
unaccsptable to lLessor are imposed by the Interstate Commerce

Commigsion Or a court or other body, Lessor shall have the right,

- anytime within such 365 day period, to terminate this Lease by

giving thirty (30) days*’ written notice to Lessee. In such avent

Leszee shall deliver poasession of the Leawsed Premises to Lassor on

such 30th day, subject to all necsssary prior regulatory approvals

or exemptions, and Lessee shall comply v.d.t'.h the p:uletonn ot
Section XV within such thirty. (30) day pesriocd. In the event Lessor

‘exercises this right of tiz‘uination. it will i:ay Lessee & sun equal
-to the total of the Verified Costs Iincurred by Lessee in

commencement of cperations on the Line, subject to & maximum of
szsq;ooo. "Verified Costs" xhall mean costs incurred in purchaxea
of tangibles such as, but not limitad to, capital improvements,
computers and office and rsal property, title to which shall pass

‘to Lessor in the event of a temination as provided for hersunder.

Thereafter, Lessor will give Lessee the right of firast rafusal to

laase the Leased Premises, exercisable within ane year following

. Lessor's notice to Lesses, on the same terms as set forth in this

Lease, providad the conditions which caused terminaticon pursuant to

this Sectfon 15.01(d) have, in Lassor's sole opinion, been
remedied.

(£} By Lessor or Lassea, by giving 30 days® written notice to

the other party, in the avent a court or cther body daeterminea that
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all or any of the provisions of Section IV are unlawful or
otherwise unenforceable.

: SECTION 15.02 -= In the o_'vcm; of termination as provided £{n
Section 15.01 above, future rental shall be abatsd as of the date
Lessee ceases oparation and no equity in title shall be deeamed to
have bsen accumulated by Lesses except as provided in Section 8.03.
Lassee shall be liable for, and pay to Lassor, all rent accruing
prior to the date of .such t-ms'naticn.

SECTION 15.03 ~- In the avent this Lease is terxinated, Leamee
shall coopsrate with Lessaor and/or its designee in obtaining
operating righte equivalent to those enjoyed by Lessse. Lasaae
shall assign all Lessees agresmants affecting the Leasad Premisan to
.Lassar. - i

SECTION 15.04 -- In the evant af termination -oz this Laase,
‘Lessee shall vacate the Leased Premises in an ordarly manner. Upon
anf termination rasulting from an Event of Default by u-uec. _
. Leséo: or its dezignee may immediately re-enter and take posseasion
' of the Leased Premises by providing written notice to Lessee that
this Lease has been terminated. Upon any termination resulting
from an Event of Default, Lessor may immediztely asmign this Lease
to & new lessee and that lessee may immediately begin opesration
over the Leased Premises pursuant to the terms of this Lease.
Lessor or its designae at Lessor's discretion may immediately begin
operation aver the Leased Premises i{f Lessee ceames opsration on
the Leased Premises.

SECTION 15.05 -- Upon any termination of this Lease, Lessee
agrees ta make available for sixty (60) days thareafter, t_ru-.haut
charge, any improvements therson which it may own or hold under
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lease (pursuant to Section 8.03 or otherwise) to Lesmor or its
designee for uze in rail freight service. For an additional period
" af sixty (60) _d.ayl. lLassor or its duigu-- may purchase such
improvements at market value less Lassee‘s cost of removal;
PROVIDED, HOWEVER, that if Lessee receives and is willing to accept
~abona fide offer to purchase any such ivprovezant(s), Lessee shall
notity Lessor and Lessor shall have the right to purchase the aam
an:ovcncut for the same price offered to Lesses within uttean
(15} days of Lessmor's receipt of such noticas.

SECTION 15.06 -- Within thirty (30) days of receipt by Lessee
of Lessor‘s notice of termination, or Lessee's notice to Lessor of
tarmination, as provided for above, lLeassee ahall f£ile any and all
required applications or f£ilings with the ICC or other boady
requesting and securing suthority to abandon and cease operaticns
‘aver the Leased Pramises. In the evant Leases fails, refuses lo:
- naglects to take such action or fails to diligently pursue same to
-concluanion, Lessee cq:ec'- to pay. to Lesnor, as liquidated damages,
the sum of $1 .million per month for each month during the first
year or portion thereof follewing such fallure, :ctu;ml or neglect;
$2 million par month during the secand Euch vear; $5 million per
- month during the third such year: and $10 million £_nr aevary month
thereafter. " In the event of tarmination of this Agraement, Lasses
shall assign all agreements affecting the Leasad Premismes to
Laaso:.'

If Lessor terminates this Lease as a result of the
tmposition by the ICC of any conditions ar restrictions which will
result in expenses, losses or damages to Lesscr, Lessee may agres,
in lieu of termination, and upon consent of Lessor, which consent
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shall not be unreasonably id.thh-ld. to indemnify, reimhurse and
hold lLessor ;mmluu from and against all such expanses, costs and
damagas far the duration of this Lease.

SECTION XVI
COMPLIANCE WITH LAW

SECTION '16.01 -~ Lesséa agreas to comply with all provixions
of law, and Lassee will not knowingly ds, or permit to be dane,
upon aor ahout. the Laasad Premises, nmhing torbid.dan by law or
ordinances. Lasses turt_:h‘ar agreas to use its best efforts to
gsecure all necessary g&vomnm:al authority for its opsration on

the Lsased Pramises.

SECTION XVII
FORCE_MAJEURE

SECTION 17.01 -- I.o_asco_ shall have no obhligation to opsrate
. aver any portion of the I.-.a-nd Pramises as to which it is presvented
from operating by Acta of God, public authority, strikes, riots,
labor dizputes, or any cause bayond its control; PROVIDED, HOWEVER,
Lessee a!_tall use i(ts bast efforts to take vhn:ovcf action is
fnecessary or appfaprinte to bes able to resume its operations. In
.-ﬂm event of damage or destruction ceused by an Act af God, Lessee
shall commence repiirs within 10 days of the cccurrance cauaing
sane and shall pursue such repairs with reasonable dil.igance.
SECTION 17.02 ~- In the event the cost of such repairs are
such that Leswxee will be unable to racover or recoup such costs:
within a reasonable pariod of time, not lesms than saven (7) years,
follow.lng completion of the repairx, Leasaa may, -upcm verification
of the foregoing, seek relief from Lessor and ragquaest that Lessor
permit it to abandon the affected segmant af the line in qQueastion.
In the event Lessor determines that Lessee will not in fact be able
39
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.tO Tecoup its repair Costs, LAasOr shall grant parmission to Lezsee
to seek abandonment from the ICC. In the event the ICC approves
such abandonment, this I.u'anc shall be épcnded to delete the segment
in question t_:;on this Lease, but rentsl shall remsin the same.

SECTION XVIII
DEFEASANCE

_ SECTION 18.01 ~- Lesses shall not make any use of the Leamed
Premises inconsistent with Lessor‘s right, titlie and interest
therein and which may cause the :Lqﬁt. to use and occupy the Leasead
Pramises to revert to any party other than Lessor or Rallrocad. So
long as the Leased Premises are sufficient to permit Lessee to
‘operate betwsen the termini described in Section I, this Lease
shall not. be affacted by any dstermination, whether by judicial
arder, decree or othcmiu.l that ownership of any portion of the
Leoased Premises is vested in a parson other than -Lassor or Lessee,
~and there shall be no abatement of rent on account of such
detarmination. . Lessor and i.cnsee chall make all reasanable e.tto:t.a
to defend Lassor's title to the Leased Pminlas against any adverse
c_i_a..tms. |

SECTION XIX
EVENTS OF DEFAULT

SECTION 19.01 -- The following shall be Events of Default:

(a) Failure by Lessaes to mnake paynenga of :qnt- or other
amounts due and payable for any reason arising in coxinect:i.en with
i:his Lease or Lessee's operation over the Leased Premises, and such
.fastlure continues for ten (10) days following written demand
therefor. . . '

(b) Filing of petition fLor bankruptcy, ;eu:g&nization or
arrangement of Leasee by Lesses pursuant to the Bankruptcy Reform
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Act or any similar proceading, which patition is not dismissed
within thirty (30) days.

(c) Lessee breaches any provision of this Lease other than
tfor the payment of rent which is subject toc subparagraph (a) above,

and fails to cure such braach within thirty (30) days aftar xeceipt

of writtan notice of such bresach from the Lesasor or fails to
caommence to cure such default within thircty (30) days, or, once
commenced, fails to use due diligence to complete the cure.

(d) The £iling of any involuntary bankruptcy, receivership or

- arrangament proceeding, which filing is not dismissed within 120

day_s .

SECTION XX
BREACHES; REMEDIES

émmn 20.01 ~- Upon the occurrance af any braach 6: any term
hersof the injured party shall notify the breaching party in
writing and specify the bresach and what correactive action is

desired to cure -the breach. If, upon the cxp.tént&on of forty-five

(¢5) days from the recaeipt of said notice, the breach has not been
cured (or, if such breach cannot ba cured within 45 days, steps
have not been taken to effect such cure and pursuaed with all due
ailiqancu within said period) and iz a material breach, the injured
party shall have the right, at its sole option, to cure the breach
if possible and be reimbursed by the breaching party for the cost
thereof, including any and all reasonable attorney's feen, and for
any reasonably foreseeable consequential damages. Nothing herein
ehall prevent the injured party from resorting to any aother remedy
pernitted under this Laase or at law or equity, including seeking

d.:unagcé and/or specific performance, as shall be necsssary or
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appropriate to make the injured party whole in the premises.

_Failure of the injured party to demand or enforce & cure for breach

in one instance shall not be deemed a waiver of its right to do s=o
for any subsequent breach by the breaching party.

SECTION 20.02 -~ The fallure of any party hersto to entforce at
any time any of the provisions of ‘this Lease or to exercise.any
right or opt:.on' which {8 herein provided shall in no way be
construed to be a waivaer of such provision(s) as to the future, nor
in any way to atfect the validity of this Lease or any part hereof
or the right of either party to thereafter enforce each and every

such provision and to exercise any such r.tght-; or option. No waiver

" of any breach of this Lease shall bs held to be a waivar of any
_ other or subzequent hreach. - ]

SECTIOR XXI
ARBITRATIGN

- SECTION 21.01 ~- If at any time a question or controversy

. shall arise between the parties heretc in connaction with this

;.aase upan which the parties cannot agree, (other than questions or
controversies arising under Sections XIX or XX which shall not be
subject to arbitration), and if the parties agree to arbitration,
such question or controversy shall he submitted to and settled by
a single competent and disinterested arbitrator if the parties to
the dispute are able to agres upon such mingle arbitrator wiuzl.n

. twenty (20) days after written notice by ane party of itz desire

for arbitration to the other party. If the parties cannoct a0
agree, the party demanding such arbitration (the demanding party)

shall notify the other party (the noticed party) in writing of such
demand, stating the guesticn or guestions to be submitted for
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decision and noOminAting one ArbitTAtor. Within twenty (20} days

artaer receipt of maicd notice, the noticed porty shall appoint an

arbitrator, notify the demanding party in writing of such

appaintmant, and at its option submit a counter-gtatement of
quastion(s). Should the noticed party fall within twenty (20) days
after recaipt of such notice to name its arbitrator, the arbitrator
for the demanding party shall aelect one for the noticed party so
faliling. The arbitrators so chosen =hall select one additional
a:hit.:ata: to complate the bau_-d. If thay fail to agree upon an
_additional arpi.t:ato:, the same shall, upon application of any
'i:arty, be appointed by the Chief Judgs (or acting Chief Judge)} of
" the'United States District Court for the District of Missouri upon
) appllcauan'by am'r ‘party after ten (10) days® written notice to the
6&19: party. o

Upon salactian of the arbitrator(s), said a:hitraco:(s)
shall with :auonai:h_, diligsnce determins the guestions as
disclosed in the parties*’ statements, shall give all parties
' reasanable n_ot..i.ce. of the time and place (0of which the arbitrator(s)
ahall be the judgs) of h-a:.i.ng,;.-evidence and argument, may take such
evidence as they deem na;onuble or as either party may submit with
witnesses ragquired to be sworn, and may hear arguments of counsel
or others. If any arbitrator declines or fails to act, the party
(or parties in the case of a =mingle arbitrator) by whom he was
chosen or said judge shgl.l ‘appoint another to act in his place.
After considering all evidence, testimony and arguments, safid
gsingle arbitrator or the majority of said board of arbitrarors
shall promptly state such decisson or award in writing which shall
be final, binding and conclusive on all parties to the arbitration
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vhen deliversd to them. Until the arbitrator(s) shall issue the

first decision or award upon any gquestion aﬁbni.tted for
-atbitrar.ion. parformance under the Lease shall continue in the
'uimm: and fora sxisting prior to the riss of such gquestion. . After
delivery of szaid £irst decision or award, c_cch party shall

forthwith comply with said first ‘docuion or award immadiately
after raceiving it.

SECTION 21.02 -~ Each party tu the arbitration shall pay the
compansation, costs and expanses of the arbitrator appointad in .1.t-.a-
bahalf and all fees and axpenses of its own witnessas, exhibits and
counsel. The compansation, cost and expenses of the single
arbitrator or the additicnal arbitrator in the board of arbitratars
shall be paid in equal shares by all parties to the arbitration.

_ The non-privileged books and papers of all parties, as
far as they relate to any matter submitted for n:bxtration. shall
.hc opan to . the examination of ¢ths other parties and the
.arbitrator(s). '

SECTION XXIX
DIVISIONS., EQUIPMERT.

_ COMMERCIAL SUPPORT, AAR AGREEMENTS

SECTION 22.0]1. -~ For the term of this Lease, Lessor will pay
Lessee revenue divisions per loadad car on trarffic originating or
tarninating on the Leaned Premises oand interchanged cars as
provided..tn Exhibit E attached hereto and incorporated by tefa:ence
herein, which divizions shliall ba subject to any RCAF increases or
decreazes as shown on Exhibit E. Such increases or dacreases will
be calculated annually and only one adjustment to the divisions
shown in Exhibit E will be made and applied as of December 31st, to
be applicable to the following calendar year. .
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SECTIOR 22.02 -~ Por the term 6: this Lease, Leasor agrees to
provida the equipment and commercial support as provided for in
Exhihit F.

SECTION :.;2.03 == For the term of this Leane, Lessec agreas to
éonply with and be legally bound by the terms and provisions of the
Asspociation of American Riilroads® practices, rules, agreaments,
and circulars auch as O7-55, claim handling, as they apply teo

lading and equipment quc occursring while in Lossn s poslolsion.

SECTION XXIII
NISCELLANEOUS

SECTION .23.01 ~- Entire Agresment. This Laase expressaes the
_entire dgreement hetwaan the pu.-iu,q and supersedss all prior oral
or writtsn Agresments, commitments, or understandings with respect
to the q:;ltt-:- .provided for harsin, and no modification of thia.
Lease shall be binding upon the party affacted unless set forth in
writing and duly executed by the atfected party. |
SECTION 23.02 -- Notices. All noticex, demands, Tequests oOr
other communications which may be or are required to be given,
-scz-,ve_d or sent by any party to the other pursuant to this Lease
shall be in writing and shall be deemed to hiwo bean properly given
ar sent: .

(a) If ‘intended for Lassor, by mailing by registered -or
certified mail, return receipt requested, with postage prepaid,

addrensad ta Lassor at:

Union Pacific Railroad Company

Misgouri Pacific Railrcad cOnpany

1416 Dodge Street

Omaha, Nebraska 68179

Attention: Senior Director Interline m:':kaung
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{(b) 1IZ intended for Lesses, by wailing by registered
or certified mail, return receipt requested, with postage prepaid,

addressed to Lssaee at:

Migsouri & Northern Arxrkansas Railroad Company, Inc.
514 North Orner

Carthagse, MO 64836
Attantion: General Manager

SECTION 23.03 -- Each notics, demand, regquest or communication
which shall be mailed by registered or certified mail to any party
in the manner aforesaid shall be deemed sufficiently given, served
or sent for all purposes at the time such notice, demand, request
or communication shall bs either recaived by the addresses or
refused by the addrexsee upon prasentation. Any party may change
the name of the racipient of any notice, ar h%l or her address, at
any time by :umpl&inq with the foregoing procsdure.

SECTION 23.04 -~ Binding Effact. This Leass shall be binding
upon and inure to the banefit of Lessor and Lessee, and shall be
binding upon the successors and assigns of Lexsee, subject tec the
limitarions hereinaftsr set forth. Lessee may not assign its rights
under thia Lease or any intersst therein, or attempt to have any
other peraan asszume ita obligations under this Lease, withaut the
prior written consent of Lessor, which consent shall not
unreasonably be withheld; PROVIDED, HOWEVER, in the event Lesses
elects to assign its intersst in the Leased Premises, and Lesaor
consents to this assignment, Lessee will first secure the approval
of the Interstate Commerce Commissicn, and/or, such other
regulatory approvals as may be then required; and PROVIDED FURTHER,
that Lessor has approved tha financial condition and operational

apility of the new Lessee, which approval will not be unreaschably
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wj.thf_xeld and which evaluation of the new Lessee will be congistent
with then existing practicex in the industry.

SECTION 23.05 -- Severability, If fulfillwment of any
‘provision hereof or any transaction rslated hereto shall involve
transcending the limit of validzt.y prascribad by law, then the
abligation to be fulfllled shrll b reduced to the limit of such
vniidity: and if any clauses or provision herein 'cout.a..tnad opsrates
or.would praspactively operate to invalidate this Lease in whole oxr
4n part, then such clause or provision only shall be held
ineffective, as though not herein contained, and the remainder of
this Lesse shall remain oparative and in full forcs and effect.

SECTION 23.06 -~ Headings. Article headings umed in this
Lease m insarted for convanienca of reference only and shall not
be dmd to be a part of this Lesame far any purpose.

. 'SEF:'EL'ION 23.07 -- Governing Law. - Thisz Laase shall be governsd
and construed in accordance with the laws of the State of Mizmouri.
It is expressly agreed that no‘ party may sue or commence any
litigation against tnu.otha: party unless such legal proceading is

'brought in Federal court in Missouri. Lessee's operations under
this Lease shall also comply with the applicable provisions of
Federal law and the applicable rules, requlations and policies of
any agency thereof.

SECTION 23.08 -- Amendment. No modification, addition or
amendments to this Lease or any of the Appendices shall be
effective unless and until such modification, addition or amendment
iz in writing and signed by the parties.

SECTION 23.09 -- Ccmntegarh. This Lease may be executed in
any number of counterparts, each of which shall be deamed to be an
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_original and &£ll of which together shall be dsemed to be one and
the mame instrument.

". SECTION 23.10 —- Confidentiality. No party ﬁy disclose any
of the terms of this Lesaxe Agresmeant to any non-party without the
prior writtan consent af the other party axcspt (1) as required by
law; (2) to a cﬁ:po:ut. parsnt, subsidiary or atfiliate; or (3) to
auditors retained by & party for the purpose of assessing the
accuracy of charges, if, and only if, the auditor agrees in a

. legally binding. instrumant that {t will abide by this
-couudcm:ul.tty clause as i{f auditor were a pu::y to this Leasne
Agreanent. Each party agrees to indemnify the other f£ram and
against any damage suffarsd by & party as - a result of any
disclasure in violation of this confidentiality provision.

IN WITNESS WHEREOF, the parties hereto have cmused this
'agracneﬁs to be duly exacuted on their bshalf, as of the date first

hierein written.

MISSOURI PACIFIC RAILROAD COMPANY,

BY
Tt e L i o, 45,6),.,,r -

£J¢°¢ur-'.d Leer /4.’:-‘,/.',-7 -—{?"r'r?n'"f:

MISSOQURI & NORTHERN ARKANSAS
RAILROAD COMPANY, IRC.

w QT Wehere

LIRSV KALEAR JTA
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