Detroit, Michigan 48216

January 10, 1969

The following positions will be abolished effective at the close of
tours of duty on Friday, January 24, 1969,

Incumbent Occupation Position No. Rate Location
(Vacancy) Hd. Rate Clerk 1165 $681.23  Cleveland, Onio
R. B, Wat jen Clerk 117, 659.03 + " n
J. F. Feldscher " 1179 647.55. " "
P. J. Prang " 1187 630,30.7 " Ul
J. R. Fensom " 1188 630.30¢ " "
(Vacancy) " : 1200 618.82 " "
.(Vacancy) " 118y, 641.79  Toledo, Ohio
V. A. Thompson n 1201 618.82 u u

Under the provisions of existing agreements each of the incumbents
has ten (10) calendar days in which to obtain g regularly assigned position
available to him in the exercise of his seniority. If he fails to obtain a
regularly assigned position within ten (10) calender days he vill become a
utility employe subject to use by the Company in accordance with the terms

of the Morger Implementing Agreement.
/,
. % %; %{ )/O/.(/L/

.'T. Scheper
1@,{ Manager-Freight Accounting .

cv.zo
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: o PEAIN CENTRAL
. Detroit, Michigan 48216
Lo January 10, 1969
o, A M, Wilger ot e
30 Bsechmont Ave. = Apt., I;—B T T
cinna.t:i. Ohio &,5230 _ .

v

Thia ia to advj.ae ycm that your poait.ion will b abolishod offoctivo :

it the c].ooa of your tov.r of duty on- Frlday ’ ._J&n\l_ar_ _x..l.._l%.?.l .-
-..' S Your poaiti°n is boj_ng abouohed a0 the work you arao now porfoming

& o, being tranuferrod to the Bcgional COmptrollor'a Office at, Indianapolia, Ind.~

5 - Undor the provisione of exlsting agroements you have ton (10) calendar
" days .'m which to ébtain a regularly assigned poaition available to you in the

ox-orcieo ot your aoniority. If you fedl to obtain & regularly assigned poaition
! thin ten (10) calenda.r dayo ymx Wil bacomo a utility amploys cubjoct to use
tho Company 1n accordanco wlth the torms of ths l&arger Implamanting Agroemnt.

. a'.‘ M -

T ZW

l-zanager-l-’roisht Aocounting

< .
[y

L3800
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FIEERIN CEEAITERAL

Detroit, Michigan 48216

January 10, 1969

Mr. P. J. Franz
6823 Fry Road
Middleburg Hts., Ohie 44130

This is to advise you that your poaition will be abolished effective

at the close of your tour of duty on Friday, 3 Ja.nuarx 24, 1969 .
Your position is being abol:lahed as the work you are now performing

ia being transferred to the Reglonal Comptroller'a Office atChicage, 111,

Under the provisions of existing agreements you have ten (10) calendar
days in which to obtain a regularly assigned position available to you in the
exercise of your seniority. If you fail to obtain & regularly assigned poaition
within ten (10) calendar days you will become a utility employe subject to use
by the Company in accordance with the terms of the Morger Implementing Agreement.

-

&h;lagem-i;n‘eight Accotnting
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6823 Fry Road
Middleburg Hts., Ohio
January 1lh, 1969

E, T, Scheper
Manager-Freight Accounting
Penn Central

Detroit, Michigan ;8216

Dear Mr. Scheper:
In response to your letter dated January 10th, 1969
regarding the abolishment of my position, I would like to

advise you of my intent of obtaining a position available
to me by the exercise of my seniority.

Please furnish me a complete list of jobs available
to me by the exercise of my seniority rights.

Yours truly,

ALl 4
Phillip J. Franz
PJF/ jh

cc: A, Doyle, Local Chairman
Lodge 1192, Detroit
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In resnonse to your lette” Gated Janﬁf_ry 10th 1909

3 the abolishment of Ia vosition, I would ll.ce- to
2

.50 you of my inue"lu oL oot alr_gnu a pvosition available
O P bl ..

'Vyo 4

'Please i\)rnish e a'co'rcolete “2ist of lobs availabdle.
S by uhe e: erc:.se oi‘ my senlori*’cy rignts. ST

jh
¢

« Russo, Local Cnalr'nan
OOIllndoocx, Ohio

i
1
1
i
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January 16,1969

E.T.88heper
uhnagor-rroicht Aoeounting
Penn Central
Dotroit,muohigan 48216

Dear Mr.8cheper

In ®esponse to Jgour letter dated Januery 10th,1969
Yeogarding the abolishment of ny position snd the transter
of ny work tha the Regionsl Comptroller's OFFICE at Chioago.

In line with the third parsgraph of your letter b 4
Wish to advige that T do not want to follow ny work tothe

8.R.A, st Chisago,T11, T choose to take my sepesration
sllowanee ¢n 8coordances with the terms of the Merger Agreenent.

-Yours truly,
Phillip §.Prags

es: A.Doyle,local Chairmsn
Lodge 1192,Detroft

o

v

&
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Dewitt, New York
Jenuery 28, 1969

Accounting
igan ’ S

’ ) z et . L LT o - . S e o
.+~ ¥ith the transfer of my work to the. Regionzl Comptroller's. .
*fice at Detroit under the S.R.A. concept and the subsequent =
bolishment of my position effective Jaanuary 29th, and in.the = - -
sence of the lierged Compzny to offer mé an election to follow my . -
brc of %o resign in liew of meking the requasted transfer, I am -
mally requesting the lump sum sepzration allowence vhich shall |
s computed in accordance with the scnedule set forth in the Ligree-
nt entered into by and between The Penasylvaniz ifew York Ceniral
ansportation Company. and Cleric=l Employes represented by Erother- -
00od of Reilway, Airline -znd Steemship Clerks effective February 1,

’,.

Sincerely, . . .
G 07
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DAVID C. BUNDY AND JAMES E. FELDSCHER, PLAINTIFFS-APPELLANTS,

"BUNDY v. PENN CENTRAL COMPANY, 455 F.2d 277 (6th Cir. 1972)

PENN

CENTRAL COMPANY AND BROTHERHOOD OF RAILWAY, AIRLINE AND STEAMSHIP CLERKS,

FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES, DEFENDANTS-APPELLEES.

ROBERT B. WATJEN ET AL., PLAINTIFFS-APPELLANTS, v. PENN CENTRAL COMPANY AND

BROTHERHOOD OF RAILWAYS, AIRLINE AND STEAMSHIP CLERKS, FREIGHT HANDLERS,

EXPRESS AND STATION EMPLOYES, DEFENDANTS-APPELLEES.

Nos. 71-1319, 71-1322.

United States Court of Appeals, Sixth Circuit.

February 11, 1972.
Page 278

Bernard S. Goldfarb, Cleveland, Ohio, on brief, for
plaintiffs-appellants.

James L. Highsaw, Jr., Washington, D.C., for
defendants—appellees; John F. Dolan, Cleveland, Ohio, on brief
for Trustees of The Penn Central Transp. Co., Harold A. Ross,
Cleveland, Ohio, on brief for Brotherhood of Railway, Airline and
Steamship Clerks, etc.

Appeal from the United States District Court for the Northern
District of Ohio.

Before WEICK, McCREE and KENT, Circuit Judges.
WEICK, Circuit Judge.

[1] These appeals are from orders of the District Court granting
motions of the defendants for summary judgment. They were
consolidated for briefing and oral argument.

[2] The controversy between the parties arose out of the merger of
New York Central Railroad Company with Pennsylvania Railroad
Company to form Penn Central Transportation Company{fnl], which
merger was approved by the Interstate Commerce Commission on
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April 6, 1966, and became effective February 1, 1968.

[3] The six plaintiffs in the two appeals were all employees of New
York Central, engaged in rate revision work. They claimed that
they were adversely affected by the merger and the transfer of
their jobs to other locations. They instituted an action for
damages in the District Court against Penn Central and the labor
union (BRAC) of which they were members, alleging that the
railroad conspired with the union in entering into an agreement
on October 18, 1966, implementing a previous agreement dated May
20, 1964, which implementing agreement was not fair and equitable
and that it operated to place them in a position worse than their
previous employment, all in violation of the order of ICC and
Section 5(2) (f) of the Interstate Commerce Act (49 U.S.C. § 5(2)
(£) ):; and that BRAC violated its duty to fairly represent them,
by not processing their grievances.

[4] Motions for summary judgment were filed by the plaintiffs and
the defendants, which motions were submitted to the District
Court on affidavits. The District Court filed a Memorandum
Opinion in each case on March 4, 1971, in which it granted the
motion of the defendants for summary judgment as to each
plaintiff except the claim of plaintiff Robert B. Watjen, for
unfair representation, which claim was reserved for trial on its
merits. Watjen's appeal and that of his three co-plaintiffs were
docketed in this Court as No. 71-1322.

[5] In view of the fact that Watjen's complaint for unfair
representation is still pending in the District Court, it is
clear that no final order has been entered by the District Court
in appeal number 71-1322, and therefore it will be dismissed for
lack of jurisdiction. Rule 54(b), Fed.R.Civ.P.

(6] CONSPIRACY

[7] In appeal number 71-1319 involving plaintiffs Bundy and
Feldscher, we have jurisdiction and we will first consider the
questions raised pertaining to the alleged conspiracy.

[8] In our opinion, there was no evidence to prove that BRAC
conspired with Penn Central. The mere fact that the railroad
entered into an implementing

Page 279

agreement with the union is not proof of any conspiracy. The
agreement entered into on May 20, 1964 prior to the merger, which
agreement was approved by the ICC, provided that the parties
would enter into an implementing agreement. To comply with an
order of the ICC would hardly constitute a conspiracy.

II
[91] UNFAIR REPRESENTATION

[10] The District Court found that appellant Bundy never presented
any grievance to the union, nor to any of its representatives.
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{11] With respect to appellant Feldscher, the Court was of the view
that it was questionable whether he had ever filed a grievance,

but assuming that he had, the union did not prosecute his

grievance because it felt his grievance was without merit.

{12] A labor union may not be held liable for failure to prosecute a
grievance "absent a showing of fraud, misrepresentation, bad

faith, dishonesty of purpose or such gross mistake or inaction as

to imply bad faith." Balowski v. International Union, etc.,

372 F.2d 829, 834 (6th Cir. 1967).

[13] The District Court held that the union acted in good faith. We
agree.

III
[14] WRONGFUL DISCHARGE

[15] The District Court denied the claim for wrongful discharge
because (1) plaintiffs had not exhausted their administrative
remedies, and (2) the laws of Ohio and of New York require such
prior exhaustion. Belanger v. New York Cent. R.R., 384 F.2d 35,
36 (6th Cir. 1967); Pacilio v. Pennsylvania R.R., 381 F.2d 570
(2d Cir. 1967); Ladd v. New York Cent. R.R., 170 Ohio St. 491,
166 N.E.2d 231 (1960). In our opinion this ruling was correct.

[16] There was also a lack of diversity jurisdiction, since some of
the members of BRAC resided in Ohio. Sweeney v. Hiltebrant,
373 F.2d 491 (6th Cir. 1967).

IV

[17] There remains for consideration the question of whether
plaintiffs can maintain their action for violation of Section
5(2) (£) of the Interstate Commerce Act and the Order of ICC.

[18] The District Court held that plaintiffs could not maintain
their action because they had not exhausted their remedies before
the Railroad Adjustment Board. The Court relied on O'Mara v. Erie
Lackawanna R.R., 407 F.2d 674 (2d Cir. 1969).

[19] It is unfortunate that the District Court did not have before
it our decision in Nemitz v. Norfolk & Western R.R., 436 F.2d 841
{(6th Cir., decided Jan. 15, 1971, and affirmed by the Supreme
Court Nov. 15, 1971 in Norfolk & Western R.R. v. Nemitz,

404 U.S. 37, 92 S.Ct. 185, 30 L.Ed.2d 198). Nemitz was apparently
not cited to it.

[20] In Nemitz, one of the questions raised by the Railroad in the
appeal was that Nemitz had not exhausted his remedies before the
Railroad Adjustment Board. In holding that the Railway Labor Act
was inapplicable, this Court said:

"In deciding the jurisdictional issues thus

presented, the Court must dispose of a preliminary
question: whether the Railway Labor Act,
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45 U.S.C. Sec. 153 et seq., is applicable, even it if be
assured that the rights here asserted by the

appellees stem from an I.C.C. order. If the Railway
Labor Act applies, jurisdiction does not lie.
Brotherhood of Local Engineers v. Chicago &

Northwestern Ry. Co., 314 F.2d 424 (8th Cir.), cert.
denied, 375 U.S. 819, 84 S.Ct. 55, 11 L.Ed.2d 53

(1968).

"Section 5(11) of 49 U.S.C. provides in part, that
"the authority conferred by this section shall be
exclusive and

Page 280
plenary.' (Emphasis added.) Various cases dealing
with consolidations pursuant to 49 U.S.C. § 5 justify
our emphasizing the words “exclusive' and ‘plenary.'
Brotherhood of Loc. Eng. v. Chicago & Northwestern
Ry. Co., supra; Brotherhood of Maintenance of Way
Employees v. United States, 366 U.S. 169,
81 S.Ct. 913, 6 L.Ed.2d 206 (1961); Railway Labor
Executives' Association v. United States,
339 U.S. 142, 70 S.Ct. 530, 94 L.Ed. 721 (1950);
United States v. Lowden, 308 U.S. 225,
60 S.Ct. 248, 84 L.Ed. 208 (1939). These cases dealt with the
propriety of granting exclusive authority to the
Interstate Commerce Commission in consolidations
pursuant to 49 U.S.C. § 5, and with the intent of
Congress as evidenced by the defeat of the Harrington
Amendment. The cumulative effect of the decisions is
that there must be exclusive and plenary authority in
the I.C.C. to achieve the purposes of the Act. The
authority vested in the I.C.C. to effectuate proposed
mergers would be rendered ineffective if authority to
adjust work realignments through fair compensation
did not exist. Since, under the Railway Labor Act,
employees cannot be compelled to accept or arbitrate
new working rules or conditions, the application of
the Railway Labor Act to situations such as that
presented here, like the Harrington Amendment, would
threaten to prevent many consolidations, and,
therefore, should not be applied. Brotherhood of Loc.
Eng. v. Chicago & Northwestern Ry. Co., supra."
(Id. at 845)

{21] The Supreme Court in affirming our decision did not even
discuss the exhaustion issue, nor is it mentioned in the
dissenting opinion.

[22] Because the District Court decided this case on the exhaustion
issue, it never reached the merits of the case. We are urged to
decide the case on the record before us. We decline to do so.

[23] Penn Central contends that the implementing agreement which was
authorized by the 1964 agreement did not take away any rights

which the employees otherwise had, but gave them an option for
added rights, namely, guaranteed employment for life in the

absence of dismissal for cause, and further contends that they
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voluntarily exercised their option to become utility employees
instead of bidding for jobs on the Detroit roster, on which they
had seniority rights.

[24] On the other hand, the employees contend that the implementing
agreement is unlawful because it provides for a classification of
"utility employee" which they describe as a "garbage can" for the
disposition of employees. They further contend that their rights
given under the implementing agreement were illusory and that in
some instances the railroad frustrated the exercise of them; and
that they were placed in a worse position with respect to their
employment by the implementing agreement, in violation of the
statute and the ICC order.

[25] These issues must first be determined at the trial level.

[26] On the remand, the District Court should conduct an evidentiary
hearing and consider the issues with respect to each plaintiff in
light of the decisions of this Court and of the Supreme Court in
Nemitz. Since no final order has been entered in appeal number
71-1322, the District Court has jurisdiction to modify its order

as it may determine.

{271 The appeal in No. 71-1322 is dismissed for lack of
jurisdiction. In appeal No. 71-1319 the judgment of the District
Court is affirmed with respect to the issues of conspiracy.,
wrongful discharge, and unfair representation, and is remanded
for trial on the issues pertaining to the alleged violation of
Section 5(2) (f} and the order of ICC.

{fnl] Penn Central is currently involved in reorganization
proceedings pending in the United States District Courl for the
Eastern District of Pennsylvania, under the title of "In the
Matter of Penn Central Transportation Company, Debtor, No.
70-347."
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AGREEMENT FOR ARBITRATION

’ ’
THIS  AGREEMENT, made thisg [ day of

{m& . 1880, at Cleveland, Ghig, by and between

P

those persons whoge names are aet forth and contained on
Exhibit vpw attached hereto and made g part hereof by
reference (all of whom are hereinafter collectively called
the "mployeeef'), and PENN CENTRAL CORPORATION, succesgor to
Penn Central Transportation Company and its Trustees, a
Pennsylvania corporation (hereinafter called the
"Employer*),

WITNESSETH:

WHEREAS, disputee or controversies exigt between
Employees and Erployer with respect to the interpretation,
application, or enforcement of the provisions of certain
Merger Protective Agreementa of May 20, 1964, or of January
1, 1964, which disputes are the s€ubjects of various actions
pending in the Uniteq States District Court for the Northern
District of ohio, Eastern Division, at Nos. c69~-722,
C69-673, €69-947, ana C74-914; - -

WHEREAS, the partieg hereto desire to follow ae nearly
29 pogaible the provisiong of Section 1(e) of said Merger
Protecive Agreement for the purpose of settling, concluding
and zresolving the said diapute or controversv, all according
to the terms, conditions and provisiona of thig Agreement,

HOW, THERFFORE, the parties hereto agree as followe :'

- - {1} . There shall pe - @atablighed an arbitration
committee (herecinafter called the "Committeev),

(2)  The Committee  ehall consist of one meaber

designated by the Employeza, one member designated by the
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Employer and one neutral person. The members designated by
t‘.he' Employees and the Employer shall by mutual agreement,
and within thirty (30) days. after their respective
designations, gelect a neutral person, which said neutral
person ghall upon gelection become a member and chairman of
the Committee for all the purposes contemplated by this
Agreepent, If the degignated members of the Employeea and
the Employer are unable to mutually agree upon the gelection
of the neutral member, the partipan members jointly, or
either of them, shall request the National Mediation Boara
to appoint such neutral member. The person appointed by
said Baard shall become a member of the Committee for all
the purpoges contemplated by this Agreement. Any twa
members of the Committee ahall be competent to render an
award:; Each member of theCommittee shall be compansated by
the party he is to represent. The compensation and exvengea
of the neutral person go selected or appointed ghall pe paid
equally by the Employees and the Emplover. The members of
the Committee 8o designated, gelected or appointed shall
determine all matters not previously' agreed upon by the
Employees and the Employer with respect to the esta.bliah:ﬁent
of the Committee.

(3} The Committee shall be empowered and ahall have
jurisdiction to decide and determine al)l isgeues presented to
it, which said issues qhall be confined and limited to the
four issues @et forth and contained on Exhibit YA¥ getachagd
bhereto and made a part hereof by tefe_renc'e. The Committee
shall make appropriate findinga of fact and render an awvarxd
or awards on the issues presented to it within sixty (60)

days after the close of <the hearings contemplated by
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paragraph (S) hereof. Such findings and any awvard shall be
in writing and signed by all or by & majority of the memhere
of 'tho Committee. Copies thereof ghall be delivered or
mailed aimultanequsly to each of the parties hereto or to
their respective counsel. Such awards shall be final and
binding upon the parties hereto., If in faver of the
Exployees, the award shall direct the' Employer to cowmply
therewith on or before & day named. In case any dispute
ariges involving interpretation or application of any award,
the Board, upon request of either party hereto, ghall
interpret such award in light of the said dispute or
contro.ersy.

{4) The Committee ehall meet at Cleveland, Ohio, am
'aoon as prncticable after the neutral wember of the Com-
mittee is selected or appointed, as aforesaid, and ehall
meet at‘. stated times thereaf‘ter until all the issues pre-
sented ta it under this Agreement nmre decided and deter-
mined.

(5} The Committee shall hold hearings in respect to
all the issues presented to it. A separate hearing wi® %2
held on each of the igsues, Nos. 1-4 (Exhibit A) in nuaa=-
ical ordex. Hearinés on such issueg numbered 2-4 will be
deferred until the preceding issue has been decided. The
varties may present witnesdeq snd may may submit statements
of position and factual macerial im writing, and exhibits
may be introduced during the hearing. Either party may be
repregented by coungel. VWhen all pertinent and ma‘terinl
evidence has been gubmitted on an isgpue, the Committee ghall
close the hearings and proceed to make its award. Tha

Compittee, or the majority thereof, shall determina all

3w
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procedural matters nat sepecifically set forth in thig
Agreexent. .

- (6) Any time limitations set forth in thia Agreement
may be extendad by psubsequent agreement of the parties
hereto. ' -

(7) The Committea shall continue in existence until it
has decided and determined all the issues presented to it
under this Agreement, after which it shall cease to exi.st,
except for the purpose of interpreting any award ae provided
in paragraph (3) hereof.

(8} The Employees and Employer aqree that the desige
nated and autnorized representative of the Emplovees under
the Railway Lahor Acf ehall ne given notice and an copor-

tunity to participate 10 the proceedings before the Board.

ﬁ WITNESS WHEREOF, the parties hereto, through their
duly acting and authorized agents and attoineys, have made
thias Agreement faor Arbitration on the day and year firat-
above written.

FOR THE EMPLOYEES: FOR THE EMPLOYER:

B s onis & ikl PENN CENIRAL CORPORATION

Michael R. Rube

BEnployee Member of

Comni ttea
| By mﬁt é’ Youon)

N. M. Berner

Carrier Member of Committee

L3
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’Issue No. 1
Are the claimam:s encitled to the benefits of the Merger

Praceccive Agreement of 19647

EXHIBIT “A" {
: i

|

!

o e P‘)

Claimanes: “[p @ -
! Michael J. Knopik, Clarence C. Tomczak, William E. Grady,
George R. Norris, Sam Tannenbawm, Michael JI. MeLaughlin,

Frank C. Uher, Kenmeth 3. Oay, Antonio Auguscus, Harvey E. Doran,

“ Walter V. Potosky, George A. Gentile, Raymond Beedlow, Jack F.
scree, Edward Benko, Christ Steimle, Jr., Joseph D. Gastony.

“ Are ‘the claimants encitled to the benefits of the Marger

iProtective Agreement of 19647

ul !
i Claimamgg: ~ Tuvne o | |
b |
i G. V. Sophner, P. 0. Sowinski, L. S. Pentcz, J. Crtalic, :

|
!: Issue No. 2: ,][
|
|

" R. Mcﬂeely. Joim F. Gallagher, J‘oaeph M. Jarabeck, E. W. ;
3 Canipin- - ,

Kochenderfer Gus Janke, P. E. McLaughlin William Bilinsky,
Paul D. Foecking, A. C. Novocny, M. Opalk, R. N. Schrainey,

Izsue No. 3. .

( Paul Scuba.
1
]
[ Are the claimants entitled to the benefita of the Marger

. -

I Protective Agreement of 19647

I
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04{’( /' _/L' g
Claimanes:

Robert W. Watjen, Philip F. Franz, Anna Mae Wilger,
Thomas D. 0'Neil.

Issue No. 4- *

Are the claimants entitled to the benefits of the Merger
Protective Agreement of 19647
.;’ \'4V
A [rF i
Claimants: L

David C. Bundy, James E. Feldscher,

Should any disagreement exist with respect ta the framing
of the issues above-listed, the partiesragree that the opiniom
of the U.S. Disrriet Judge Thomas Lambros dated November 29,
1979 shall control.

For the Employaes For the Employer
Penn Central Co poration

BY; %I?m By:
MICHAEY., K. KUBE = AERNE
Employee Member of Commirtee Carrier Member of

© €ommittee

-

-
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT WATIJEN, et al.,
Plaintiffs
V.

PENN CENTRAL
Defendants

Case No.: 69-675

MICHAEL J. KNAPIK, et al.,
Plaintiffs
V.

PENN CENTRAL
Defendants

Case No.: 69-722

DAVID C. BUNDY, et al.,
Plaintiffs
V.

PENN CENTRAL
Defendants

Case No.: 69-947

G.V.SOPHNER, et al.,
Plaintiffs
V.

PENN CENTRAL
Defendants

Case No.: 74-914

JUDGE SOLOMON OLIVER, JR.

M S et ma St st Naat gt Nt ' St St i a s att Sas? uart t wt? ut t’ am “mat “oar’

ORDER

Currently pending in these matters is Plaintiffs’ Motion to Reinstate and Resume Jurisdiction

over the Above Captioned Cases. Plaintiffs originally filed this motion in mid-1998 before Judge
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James G. Carr. Defendant did not respond, and due to intervening developments related to the case,
Plaintiffs did not notify the Court of their intention to pursue the motion until late 2004. The Court
held a telephonic conference on October 13, 2004, and ordered the parties to submit briefs on the
Motion. The Court subsequently heard oral argument on the Motion to Reinstate on January 26,
2005. For the reasons stated below, the Cou; grants Plaintiffs” Motion and re-assumes jurisdiction
for the limited purpose of ordering the parties to return to arbitration to resolve these matters fully
and completely.
I. FACTS

These cases reappear before the Court over twenty-five years after the Court dismissed them
and sent them to arbitration. In 1969, a number of railroad employees sued Penn Central Railroad
following the 1968 merger of New York Central Railroad Company and Penn Central Transportation
Company. The Plaintiffs filed a series of four lawsuits in this Court, three in 1969 and one in 1974,
which were before now-retired Judge Thomas D. Lambros. The lawsuits alleged a denial of the
protections afforded to Plaintiffs by the 1964 Merger Protection Agreement between the union and
the new, merged railroad.

On November 29, 1979, after granting a directed verdict in favor of Defendant as to some
of Plaintiffs’ claims at a trial on the merits, Judge Lambros dismissed all four cases and sent them
to arbitration on the remaining claims, finding that “reference to arbitration of these disputes will
result in resolution of all the permanent claims much more quickly than in any proceedings which
the Court could devise.” (1979 Order at 6.) Judge Lambros explicitly rejected the idea that the court
would retain jurisdiction to review the arbitration panel’s deéision. (/d. at 4.) Finally, Judge

Lambros recommended that the cases be arbitrated one at a time, in a specific order, before the same
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arbitration panel:
And, although the Court does not wish 1o intrude on the parties’ right to
structure their own arbitration proceedings, it appears to the Court that the
most efficient and equitable approach would be to have the same panel
hear each case in order of complexity and the extent to which the issues
have been previously defined and are related: No. C 69-722 first, then No.
C 74-914, and finally Nos. C 69-675 and C 69-947. -
(Id at7.)
Pursuant to Judge Lambros® order, the parties proceeded to arbitration on the Knapik case,
No. 69-722. The arbitration panel found for the defendant in 1983. The Knapik plaintiffs filed an
appeal with Judge Lambros, arguing that the chairman of the arbitration committee was partial to
the railroad defendant. In a November 1985 order, Judge Lambros agreed, vacating the arbitration
committee decision because “the Chairman of the arbitration panel was too closcly linked with one
side of this conflict, and such an association created an appearance of partiality.” (1985 Order at 3.)
The partics thus returned to arbitration on the Knapik case. However, it was not until 1988
that the parties agreed on a panel, and due to numerous delays, the panel did not hear the case until
May 1990. A year and a half later, in December 1991, Plaintiffs wrote to the arbitration panel
inquiring about the panel’s progress and requesting a prompt decision. The arbitration panel finally
issued a decision in 1994, finding against all seventeen Knapik plaintiffs. Soon thereafter, Plaintiffs
appealed the arbitration decision to the Surface Transportation Board (STB).
In May 1998, over three years after they had appealed to the STB, Plaintiffs had received no
ruling on the appeal. Plaintiffs thus filed the instant motion to reinstate with the district court.

Pursuant to Judge Lambros’ order, the parties had not started arbitration on the other three cases,

because the first one had not been completed. Plaintiffs at that time argued that the arbitration
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process had been futile, that Judge Lambros’ goal of quickly resolving the proceedings had been
frustrated, and that the court should resume its jurisdiction to address the remaining matters.
The STB finally rendered a decision in December 1998, nearly four years after the appeal was
filed. The STB affirmed the arbitration panel’s finding with respect to seven plaintiffs, and reversed
the panel’s finding with respect to ten plaintiffs because “the panel erred cgregiou;ly and failed to
observe the imposed labor protection conditions in summarily denying benefits to the claimants who
reported for work at the freight yard.” (STB 1998 Order at 4.) However, the STB did not grant any
award to the remaining ten plaintiffs:
In accordance with standard practice, we will not affirmatively find that
claimants are entitled to compensation but will remand the issue of the
entitlement to compensation to the parties, who may attempt to resolve the
issue among themselves or seek additional arbitration on this issue consistent
with this decision.

(Id at9.)

In January 1999, the parties filed cross-appeals of the STB decision with the Sixth Circuit.
Plaintiffs appealed the dismissal of the seven plaintiffs, and Defendant appealed the reversal as to
the other ten plaintiffs. The STB took the position before the Sixth Circuit that its decision as to the
ten plaintiffs was not a final order and therefore not appealable; thereafter, Defendants voluntarily
withdrew their appeal. In December 2000 the Sixth Circuit affirmed the STB’s dismissal as to seven
plaintiffs, but did not rule as to the other ten plaintiffs because the issue was no longer properly
before them. Augustus v. Surface Transp. Bd., 2000 U.S. App. LEXIS 33966 (6th Cir. Dec. 22,
2000).

On April 4, 2001, Plaintiffs wrote two letters to the National Mediation Board (“NMB”). In

the first letter, Plaintiffs requested arbitrators to hear the claims of the remaining ten

-4-
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Knapik plaintiffs that had becen remanded by the STB, and in the second, Plaintiffs requested
arbitrators for the Bundy and Watjen cases. (P1. Reply Br. Ex. 7, 8.)

On April 17, 2001, Defendant responded by sending two letters to the NMB opposing
arbitration or the appointment of any new arbitrators. (Pl. Reply Br. Ex. 9, 10.) The first letter,
opposing arbitration for the yet-to-be-arbitrated Bundy and Watjen cases, stated:

[tjhe plaintiffs have for 22 years failed to assert their right to arbitrate these
claims to their own detriment as well as the detriment of Penn Central
Corporation . . . Assuming, arguendo that the Court determines that these
cases are arbitrable, its Opinion and Order specifically states that all of the
cases are to be heard by the same panel. Accordingly, there is no need to
convene a new panel.

(Pl. Reply Br. Ex. 9 at2.) The second letter opposes convening a new panel for arbitration on the

issues remanded by the STB, because
it would be inimical to the interests of both parties to this dispute, and
contrary to the intent of the STB’s decision “to reach a just and speedy
resolution.” to go through the time consuming process of convening a new
panel. The claimants themselves, from the inception of this case, have been
primarily responsible for its long and tortuous history. They have continued
further delay by failing for over 28 months to submit the remanded portion

of the STB’s decision to the arbitration panel for a determination of the
issue of the claimants’ entitlement to compensation.

(PL. Reply Br. Ex. 10.)

Subsequently in May 2001 the Plaintiffs responded with a follow up letter to the NMB. This
letter briefly outlined the procedural history of the case, argued that Plaintiffs had been vigilant in
pursuing their claims, and reasserted a request for a list of mediators. (Pl. Reply. Br. Ex. I1.) On
July 31, 2001, the NMB issued a list of arbitrators to the parties, noting that it was acting solely in
a ministerial capacity and had no authority to determine the appropriateness of arbitration between

any parties. (Pl. Reply Br. Ex. 13.)
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Exactly two years later, on July 31, 2003, Plaintiffs wrote to the NMB, asserting that ~1
selected arbitrators and forwarded those selections to opposing counsel. To date opposing counsel
has not responded.” (P1. Reply Br. Ex. 14.) The letter went on to request the appointment of specific
arbitrators. NMB denied the request on August 19, 2003, indicating it had no authority to appoint
arbitrators. (Pl. Reply Br. Ex. 15.)

In 2004, Plaintiffs contacted the Court seeking to schedule a hearing on its 1998 Motion to
Reinstate. At oral argument, counsel for Plaintiff represented to the Court that at least two members
of the arbitration panel that had issued the 1994 decision were retired and no longer available to
arbitrate cases. (Tr. pp. 46-48.)

IL LAW AND ANALYSIS
A. Jurisdiction

None of the four cases referred to arbitration by Judge Lambros has been finally and
completely arbitrated, and arbitration was never commenced in three cases. The question before the
Court is whether the Court has authority to resume jurisdiction over these matters. Plaintiffs argue
that after twenty-five years, the parties have not substantially complied with Judge Lambros’ order
which dismissed the cases and ordered the parties to arbitration. Defendant argues that this Court
is without jurisdiction to reinstate these cases, because doing so would run counter to Judge
Lambros’ 1979 dismissal of the cases. According to Defendant, Plaintiffs want the Court to vacate
the 1979 order “simply because compliance with his order has not been as smooth and expedient as
hoped.” (Def. Opp. to Pls. Mot. to Reinstate Juris. 5.)

The Court finds the Plaintiffs” argument to be persuasive. Judge Lambros’ order has nof been

substantially complied with. Further, the Court finds it does have authority to assume jurisdiction

-6-
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to ensure compliance with the order. It is well settled law that “a district court always has
jurisdiction to enforce its own orders.” McAlpin v. Lexingion 76 Auto Truck Stop, Inc., 229 F.3d
491, 504 (6th Cir. 2000) (upholding court’s authority to enforce that portion of a settlement
agreement which the court incorporated into its order dismissing the case) (citing Kokkonen v.
Guardian Life Ins. Co. of Am., 511 U.S. 375,380-81 (1994). In Kokkonen, the Supreme Court held
that a court has jurisdiction “to manage its proceedings, vindicate its authority, and effectuate its
decrees,” but a court has no jurisdiction to enforce terms of a settlement agreement where the terms
were not explicitly incorporated into the dismissal order. 511 U.S. at 380-81. Unlike in Kokkonen,
Judge Lambros” dismissal order has specific terms that the Court has jurisdiction to enforce. Where
a court’s order dismissing a case incorporates or contains specific requirements, the court has
ancillary jurisdiction to enforce its order. Since Judge Lambros clearly ordered the parties to
arbitrate these matters in 1979, this Court has authority to require the parties to comply with that
requirement.
B. Laches

Defendant argues that the doctrine of laches requires that the motion be denied because
Plaintiffs have failed to timely pursue the motion and their underlying claims. The equitable doctrine
of laches applies where there is a “negligent and unintentional failure to protect one’s rights.” Elvis
Presley Enter., Inc. v. Elvisly Yours, Inc., 936 F.2d 889, 894 (6th Cir. 1991). The two elements of
laches are: “(1) unreasonable delay in asserting one's rights; and (2) a resulting prejudice to the
defending party.” Brown-Graves Co. v. Central Staies, Southeast & Southwest Areas Pension Fund,
206 F.3d 680, 684 (6th Cir. 2000). Defendant’s argument‘that laches bars Plaintiffs from rpursuing

the motion or the claims any further is without merit.

-
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Because the remedy of laches is equitable in nature, the Court must apply the equitable
maxim “he who comes into equity must come with clean hands.” The Court concludes that
Defendant does not come with clean hands. In assessing the causes of delay over the past five years,
the Court concludes, based on Plaintiffs” letters calling for new mediation panels and a return to
arbitration. that Plaintiffs are no more responsible than Penn Central for the delay. (P1. Reply Br. Ex.
9,10.) Penn Central rejected Plaintiffs’ calls for a new mediation panel for the remaining Knapik
plaintiffs, insisting on resuming hearings with the old arbitration panel, even though there is some
indication the old panel was no longer hearing cases.! Additionally, some portion of the delay n
resuming arbitration is attributable to Penn Central’s argument that Watjan and Bundy should not
be arbitrated due to laches. This argument is inconsistent with the previous agreement between the
parties to follow Judge Lambros’ suggestion that Knapik be concluded before commencing the other
cases. Defendant Penn Central secks an equitable remedy of laches, but it bears at least as much
responsibility as Plaintiffs for the recent delay in these cases.

Evenifunclean hands did not bar laches, the facts do not support Defendant’s contention that
Plaintiffs unreasonably delayed in asserting their rights, either in pursuing a ruling on this motion
or in seeking arbitration for their clients. Shortly after filing the motion to reinstate in 1998, the
Surface Transportation Board issued its long awaited ruling. It was reasonable for Plaintiffs to
refrain from aggressively pursuing their motion to reinstate with the district court, because the STB

decision was appealed to the Sixth Circuit, and the case was moving forward again. After the Sixth

! The Court does not make a finding of fact as to the availability of the old
arbitration panel. Plaintiff represented at oral argument that at least two of the
three members of the arbitration panel had retired and were no longer arbitrating
cases. (Tr. pp. 45-46.)

8-
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Circuit ruling in December 2000, Plaintiffs began trying to convene an arbitration panel to continue
moving the case forward. but Defendants refused to select a panel or even recognize Plaintiffs’ right
to move forward. From 2001 to 2003, Plaimiffs sent numerous letters to the National Mediation
Board and to Defendant seeking a resumption in arbitration. It is apparent to the Court that during
this time, Plainliffs;ti]l hoped to proceed with their claims by making a good faith effort to re-start
arbitration without forcing the district court to become involved again. Only after exhausting these
efforts did Plaintiffs turn to the district court for assistance, and rather than filing a new motion, they
instead sought ruling on their 1998 motion to reinstate.

Additionally, Defendant s suggestion that Plaintiffs alone are to blame for the tortured history
of this case is not well taken. The record shows that the case has been pending before various
decisionmaking tribunals - the two arbitration panels, the Surface Transportation Board, the district
court, and the Sixth Circuit - for a substantial portion of its history. In at least two situations,
Plaintiffs sent letters or filed motions seeking to speed up the progress of the decisionmaking
process.” While Defendant stressed at oral argument that Plaintiffs had multiple opportunities to
arbitrate the matter and blamed the delays on Plaintiffs’ appeals, Plaintiffs were within their rights
to appeal the arbitration findings, and have yet to receive a final ruling on the first case that went to
arbitration. Further, Defendant has exercised its appeal rights in this case as well. Since the Sixth

Circuit decision in December 2000. Plaintiffs have not been complacent, but have corresponded with

Penn Central and the National Mediation Board seeking to re-start arbitration.

By

In 1991, Plaintiffs sent a letter to the arbitration panel requesting a decision, and
in 1998, Plaintiffs filed the instant motion with the Court while waiting for a
decision from the STB. '

9.
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Even if Plaintiffs™ delay was unreasonable, Penn Central has made no showing as to the
second prong of laches, that it has been prejudiced by the delay. Mere assertions of hardship are not
enough to demonstrate prejudice. See Connin v. Bailey, 472 N.E.2d 328, 329 (S.D. Ohio 1984).
Defendant asserts that “witnesses and parties have died” and they would be “unfairly disadvantaged
n trying?o defend against the motion 1o reinstate at this point.”™ (Def. Opp. Br. 8.) In Connin, the
court found that “amorphous™ assertions of loss of records or deaths of parties were not enough to
establish material prejudice where the plaintiff sought to recover arrearages for child support against
her former husband’s estate more than thirty-five years after the court awarded her the child support.
Id Likewise in this case, Defendant’s assertions do not establish material prejudice.

Defendant has been on notice of these cases since 1969 and 1974, and Plaintiffs never
indicated or demonstrated any intent other than to resolve them fully. If Defendants could show that
Plaintiffs were largely responsible for the delays, then they might be entitled to an opportunity to
bolster their unsupported assertions regarding prejudice. However, since the Court concludes that
Plaintiffs did not unreasonably delay in the prosecution of their 1998 motion or of these cases
generally, there can be no resulting material prejudice to Defendants. Even ifthis were not the case,
the Court concludes Defendant is barred from asserting laches by the doctrine of unclean hands.

Ifl. CONCLUSION
The Court concludes it has jurisdiction to enforce the Court’s 1979 arbitration order. Judge

Lambros ordered arbitration based on “the overwhelming federal policy favoring arbitration in

complex labor relations cases.” (1979 Order at 3.) This Court hereby reinstates the cases for the

3 The Court notes that deaths of parﬁes and witnesses have affected Plaintiffs as
well as Defendant.
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limited purpose of ordering the parties to arbitration and ensuring the parties begin arbitration in a
timely fashion.

The Court notes that because of the significant delay, the interests behind Judge Lambros’
recommendation to try the cases consecutively before one arbitration panel are outweighed by the
interest in resolving the matters expeditiously. Given m:;nty-ﬁve intervening years in which
arbitration never commenced in three of the cases, it appears that Judge Lambros’ reasonable
suggestion did not bear the benefits that he envisioned. Accordingly, this Court finds that the best
way to effectively enforce Judge Lambros® arbitration order is to require the parties to proceed to
arbitration on all four cases simultaneously. Within sixty days from the date of this Order, the parties
shall have chosen arbitrators for each case. In order to facilitate the matter, the partics must agree
on a process for choosing arbitrators within fourteen days of this Order. If the parties cannot agree
on a process, they must notify the Court as soon as they determine an agreement is not possible, but
no later than fifteen days from the date of this Order. Arbitration in the Knapik case shall proceed
with a new panel only if the Blackwell panel that heard the prior Knapik arbitration cannot be
reconvened.

The Court believes this is the best way to proceed. However, if the parties both agree, in
their own wisdom, to a different process, involving seriatim arbitration or an alternative timeline,
the parties may submit such a plan to the Court for approval within fifteen days of this Order. For

the reasons and on the terms stated above, Plaintiffs’ motion to reinstate is granted.

IT IS SO ORDERED.

-

rd
AT~ - _ \
(L C \\“kv_\.
UNITELY STATES DISTRICT JUDGE

(

February 18, 2005 3

——
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HORTHERN DISTRICT
CLEVELAND OF Ditia
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT WATIJEN, er al., JUDGE SOLOMON OLIVER, JR.

Plaintiffs

v. Case No.: 69-675 6F A’.}
PENN CENTRAL

Defendants
MICHAEL J. KNAPIK, ¢f al.,

Plaintiffs —

v. Case No.: 69-722 ,45
PENN CENTRAL éf’

Defendants

DAVID C. BUNDY, et al.,

Plaintiffs =

v. Case No.: 69-947 B#A‘B
PENN CENTRAL

Defendants e

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
G.V. SOPHNER, er al., )
)
)
)
)

Plaintiffs /S

v. CaseNo: 74914~ @ [CAR
PENN CENTRAL

Defendants RDER

Now pending before the court is Defendant Penn Central's Motion to Reconsider or in the

~ Altemative to Clarify Order. In the court’s February 18, 2005 Order, the court ruled that it had

jurisdiction to enfarce a prior court order sending the parties to arbitration, and found that laches did
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not bar the resumption of arbitration proceedings. Defendant now seeks to have the court reconsider
its legal conclusion on laches.

Additionally, the court’s February 18, 2005 Order broadly outlined a process for resuming
arbitration, leaving the parties to agree on the details. It is now apparent to the court that the parties
were unable to cooperate and reach such an sgreement. As 8 result, Defendant now seeks ta have
“ the court clarify the details of the arbitration process for the parties.

For the reasons stated below, Defendant's Motion 1o Reconsider is denied and its Motion to
Clarify is granted.

I. MOTION TO RECONSIDER

Penn Central contends the court should reconsider its laches suling, asserting that Penn

Central did come before the coust with clean hands, and that it was Plaintiffs who caused
unreasonable delay. However, Defendant offers no new facts or law, or citations to any case at ali,
. 1o support reconsideration. Rather, Penn Central's motion reiterates the same basic arguments it
made for laches in the first place. The court finds Penn Central's arguments in its Motion to
Reconsider to be unpersuasive for the same reasons stated in the coust’s previous Order,
. II. MOTION TO CLARIFY ORDER

Defendant sceks clarification of this court’s February 18, 2005 Order, on three topics: (A)
which Plaintiffs are permitted to participate in the upcoming asbitrations: (B) whether one panel will
hear all four cases simultaneously, or whether different panels will hear each case simultaneously;

and (C) bow the panels will be selected.
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A. Which Plaiutiﬂ's. May Participate

Defendant raises two issues with respect to participation in erbitration: (1) whether, under
Augustus v. Service Transportation Board, 2000 U.S. App. LEXIS 33966 (6th Cir. 2000), emplayees
from the Watjen, Bundy, and Sophner cases who did not return to work may participate in arbitration;
and (2) whether any Plaintiffs must be dismissed because they have dicd and the Plaintiffs have
failed to substitute a party. The court finds that both of these issues would be most properiy resolved
by the arbitration panels, with one exception: the Knapik plaintiffs specifically dismissed by the
Sixth Circuit in Augusius may not participate in arbitration.

B. One Panel or Four Panels

While the parties and Judge Lambros thought the initial process would be the most efficient
and likely to produce the most consistent results, the fact s that many years later, not one of the four
cases has been adjudicated to completion. Given the passage of time and in an effort to ensure that
. the process does not drag on for an indefinite future period of time, the court clarifies that the partics
shall proceed simultaneously with four separate panels hearing each case.

C. Panc) Selection Process
Defendant also seeks clarification on the panel selection process. Defendant first urges that

Fred Blackwell, the neutra) arbitrator who headed the panel that decided the Xnaptk cases in 1994,

should head a new panel. Plaintiffs oppose reconvening the Blackwell panel.

Reconvening the Blackwell panel, as it was originally comprised, is impossible because
Wallace Steffen, one of the arbitrators, is retired. The coust previously ordered that “arbitration i
the Knapik case shall proceed with a new panel only if theAB_-lackwell panel that heard the prior

Knapik arbitration cannot be reconvened.” (Feb. 18 Order). The advantage of the Blackwell pane]

-3.
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was that each of its members had familiarity with the issues in the case. This benefit would be
substantially lost by adding & new member and/or members to the panel at this stage, who has/have |
no knowledge of the case and could alter the working dynamic of the old panel. Additionally, as
Plaintiffs point out, the Blackwell pancl last met eleven years ago; any advantage in subject matter

familiarity may be overstated based on the passage of time and memory. Therefore, consistent with

the court’s prior Order, the Blackwell panel should not be reconvened sinee it cannot be reconvened
in its entirety.

It is thus clear that four new pancls are necessary. The parties offer different suggestions
regarding how to select a new panel. Defendant suggests that a three-member panel comprised of
former federal judges be convened, with anly neutral arbitrators. It asscrts that “ilt is the
Defendant’s experience that federal judges are well informed and expedient in altcmative dispute
resolutions.” (Def. Mot. for Recons. 8.) Defendant also posits that arbitration experts have
. advocated the climination of non-neutrals from the arbitration process. Plaintiffs contend that using
. formiver federal judges and abandoning the use of non-neutral arbitrators would be contrary 10 the

procc:iures called forin the Railway Labor Actand the Merger Protection Agreement. Plaintiffs also
argue that this represents a change in the process the parties have previously used for selecting

arbitrators in this casc. The relevant portion of the Railway Labor Act states:

(@) In the case of a board of three the carrier or carriers and the
representatives of the employees, parties respectively 10 the agreement to
arbitrate, shall each name ope arbitrator; the two arbitrators thus chosen
shall select a third arbitrator. If the arbitrators chosen by the parties shafl
fail to name the third arbitrator within five days after their first meeting,
such third arbitrator shall be named by the Mediation Board. o
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. 45 US.C. § 157(2)(A). The court concludes that -thc pasties shall continue to follow this process.
“ However, the statute does not preclude the use of forme .dera} judges as arbitrators. Should
Defendant wish to select a former federal Judge as its non-neutral, it may do so. Plaintiffs are under
no obligation to do the same. The two neutrals shall follow .the RLA process for naming a third,
neuwal arbitrator, and the parties will tum to the Mediation Board in the event of failure to agree
on the neutral.
IIl. SANCTIONS
Plaintiffs request sanctions against Defendant on the basis of the frivolous motion for
reconsideration. The court declines to enter sanctions.
IV. CONCLUSION
The court resumed jurisdiction over these matters for the limited purpose of determining

whether the parties should resume arbitration. The parties should seek to resolve any future

. disagreements over process among themselves, orin front of the new arbitration panels. Nonetheless,
the coust today orders the following:

o The parties shal) proceed to arbitration in all four cases simultaneously before four
arbitration panels;

° The arbitration pancls shall be entirely new, each comprised of two non-neutrals,
who will select a neutral pursuant to 45 U.S.C. § 157;

° The parties are free to select any qualified arbitrators; and

° The new arbitration panels will resolve the issue of which Plaintiffs may proceed
with arbitration.

IT IS SO ORDERED,

April 28, 2005
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UNITED STATES DISTRICT COUR”P’/ S
NORTHERN DISTRICT OF OHIO ~ £L¢ -,}Ei_L'.-:i.: /-‘L;;.~-{"if,f

EASTERN DIVISION Sk T blg
ROBERT WATIEN, er al., JUDGE SOLOMON OLIVER, JR.
Plaintiffs
V. Case No.: 69-675
PENN CENTRAL
Defendants

MICHAEL J. KNAPIK, ef al.,
Plaintiffs
v.

PENN CENTRAL
Defendants

Case No.: 69-722

DAVID C. BUNDY, et al,,

. Plaintiffs
v.
PENN CENTRAL
Defendants

Case No.: 69-947

G.V. SOPHNER, er a/,,

N N S e e S N S S Sww Nt Nt Nt St it st N N S N s S st

Plaintiffs
V. Case No.: 74-914
PENN CENTRAL
Defendants ARBITRATION ORDER

The court, after considering the neutral arbitrators recommended by the respective parties,

appoints Steven H. Steinglass, Esq. as the neutral arbitrator for the above-captioned cases. Attomey

Steinglass has indicated that serving as a neutral in this case does not raise a conflict of interest with

any party or attorney on the case, that he was unaware of the case prior to the court contacting him,
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and that neither party has had any discussion with him regarding the case or his appointment as the

neutral arbitrator.
The parties should contact Mr. Steinglass as soon as possible to begin the arbitration process.
He can be reached at:
Steven H. Steinglass, Esq.
2374 Tudor Drive

Cleveland Heights, OH 44106
216-321-0718

steven steinglass(@law.csuchio.edu

IT IS SO ORDERED.

UNITED STATES DISTRICT JUDGE
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Suite 400

1235 Westlakes Drive
Berwyn, PA 19312-2401
610.640.7800

Fax 610.640.7835 610.640.7826

kershnerw@pepperlaw.com

April 17,2001
Mr. Roland Watkins
Director of Arbitration Services
National Mediation Board
1301 K Street, Suite 250E
Washington, D.C. 20572

RE: Memorandum Opinion and Order of the
Federal District Court - Northern District of Ohio
Case Nos. 69-675 and 69-947

Dear Mr. Watkins:

. By letter dated April 4, 2001, Tricarichi & Carnes, counsel for the plaintiffs in the
captioned cases, requested a list of arbitrators for the ostensible purpose of convening a panel to
hear the dispute addressed by the Court’s Memorandum Opinion and Order dated November 27,
1979, a copy of which is enclosed.

At the time of the Order, which directed that the cases be arbitrated, they had been
litigated for ten years. After lamenting the protracted and tortuous nature of the litigation the

Court stated:

“The cases have been sifted and distilled until there now appears to
be one paramount issue which is capable of resolution in a
relatively quick and efficient manner. That is at least in C-69-722,
defendant has moved to compel arbitration on the remaining
contract issues as provided in the Merger Protection Agreement of

1964.” (Opinion p. 2) emphasis supplied.
The Court, directing the parties to arbitrate all of the cases, noted:

“And, although the Court does not wish to intrude on the parties’
right to structure their own arbitration proceedings, it appears to

the Court that the most efficient and equitable approach would be
to have the same panel hear each case in order of complexity and

I GV: #183892 vl (3XW401 L. WPD)

Philadelphia Washington, D.C. Detroit New York Piteshurgh

Berwyn Cherry Hill Harrisburg Princctan Tysons Cormer Wilmington

www.pcpperiaw.com
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April 17, 2001

the extent to which the issues have been previously defined and are
related: No. C 69-722 first, then No. C 74-914, and finally
Nos. C 69-675 and C 69-947.” (Opinion p. 7) emphasis supplied.

Clearly the Court’s Opinion and Order does not contemplate a 22 year hiatus between the date of
its Order and the convening of an arbitration panel in the captioned cases. Although the Court’s
Opinion is advisory regarding the structuring of the arbitration proceedings the fact that the Court
suggests that the “same panel” hear all of the cases strongly suggests that the cases were to be
arbitrated over a period of weeks not decades.

The doctrine of laches clearly applies to these cases. The plaintiffs have for 22 years
failed to assert their right to arbitrate these claims to their own detriment as well as the detriment
of Penn Central Corporation.

All of the witnesses with knowledge of the factual background of the cases and who are
essential to verify the documents and records in the cases are deceased. Moreover, the physical
integrity of the documents and records themselves have been adversely affected by the passage of
time and movement to and from multiple storage facilities.

Assuming, arguendo that the Court determines that these cases are arbitrable, its Opinion
and Order specifically states that all of the cases are to be heard by the same panel. Accordingly,
there is no need to convene a new panel

For the foregoing reasons Penn Central Corporation respectively requests that the Board
decline Tricarichi & Carnes’ request for a list of arbitrators.

Sincerely,
Williamy¥. Kershner
wik/pas
Enclosure
pc:  Tricarichi & Cames
Bemnard Goldfarb
Michael Cioffi

GV: #183892 vl (3XW401LWFD)
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Suite 400

1235 Westlakes Drive
Berwyn, PA 19312-2401
610.640.7800

Fax 610.640.7835 610.640.7826

kershnerw@pepperlaw.com

April 17, 2001

Mr. Roland Watkins

Director of Arbitration Services
National Mediation Board

1301 K Street, Suite 250E
Washington, D.C. 20572

RE: STB Finance Docket No. 21989 (Sub-No.3)
December 2, 1998

Dear Mr. Watkins:

By letter dated April 4, 2001, Tricarichi & Carnes, counsel for ten claimants referenced
by the captioned decision of the Surface Transportation Board, (“STB”), requested a list of three
arbitrators for the ostensible purpose of convening a panel for the purpose of determining the
issue of the entitlement of the claimants to compensation under a 1964 Merger Protection
Agreement. The STB’s decision vacated a portion of the arbitration panel’s decision and
remanded the case to the parties for further action consistent with its findings. A copy of the
decision is enclosed for your reference.

The STB chose to remand the case, rather than order an arbitration de novo, in the interest
of expediting a resolution of this dispute. To select a new panel of arbitrators, schedule hearing
dates and inform the panel of the factual and evidentiary background of this complex case would
consume an inordinate amount of time.

The history of the case reveals that there was a hiatus of 11 years between the convening
of the first arbitration panel in 1983, whose decision was vacated, and the final decision of the
current panel in 1994. It would be inimical to the interests of both parties to this dispute, and
contrary to the intent of the STB’s decision “to reach a just and speedy resolution”, to go through
the time consuming process of convening a new panel.

GV: #184356 v1 (3Y9001L.WPD)

Philadciphia Washington, D.C. Detroit New York Pittsburgh

Berwyn Cherry Hill Harrisburg Princeton Tysons Cosnes Wilmington

www.pepperlaw.com
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The claimants themselves, from the inception of this case, have been primarily
responsible for its long and tortuous history. They have continued further delay by failing for
over 28 months to submit the remanded portion of the STB'’s decision to the arbitration panel for
a determination of the issue of the claimants’ entitiement to compensation.

For the foregoing reasons, it is respectfully submitted that the Board decline to submit a
list of arbitrators in the captioned case.

Sincerely,

William F_Kershner

. wfk/pas

Enclosure

pc:  Tricarichi & Carnes
Bernard Goldfarb
Michael Cioffi

. GV:#184356 v1 (3Y9001..WPD)
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GENERAL COMMITTEE OF ADJUSTMENT
UNITED TRANSPORTATION UNION
FeNN CENTRAL - (former NYC West)

Cleveland, Ghio

August 25, 969

File - Gen., 124,01 &7
927 Agreencnts.,

Mr. Henry Anderson P
Loc, Ckm, #875,

10900 Peony Ave,,

Cleveland, Chio,

Dear S{r and Brother:

Attached 1s copy of letter dated August 22, 1969, from
Mr. C. L. Stalder, Supt, Labor Relations and Personnel, concerning the
status of various CUT yardmen who have failed to protect their seniority
account of not exercising their sentority to work in the Cleveland
terminal,

In your letter dated July 1,1969, to Mr, Brinkworth,
Division Supt., you state that Article 6 of the Agreement dated Fetruvary
16, 1965 1is pre judiclal to the CUT Yardmen. As I previously pointed out
to you, every group of men represented by this Committee is required to
exercise their seniorsty within their home terminal or forfeit their
seniority. If a leave of absence is granted, 1t ts limited to 90 days
as provided in Article 17 of the yard agreement, Roadmen are covered
by Agreement dated November 27,1931, Their rule reads in part, "ee—-—,
Falling to report ----, they will be taken off the seniority roster." In
most cases it is the Local Chairman and the Local who enforce the rule
rather than the Company.

Due to circumstances involved, this Committee prevail-
ed on the Company to walve all the agreements involved until such time as
we were able to resolve our dispute involving protective agreements for
the CUT Yardmen, Such an agreement was recently made,

Each of the yvardmen mentioned in Mr, Stalder's August
22, D69 letter are being furnished a ccpy of hig letter so that they are
made aware of their present status, As you know, they are also listed on
the Penn Central Dlstrict 4 se:iiority -oster where approximately 3900
names appear. As there are four {4) General Chairmen and numerous Local
Chatrmen invelved who have joint jurisaiction over that roster. se can
not expect any further extension of the time limit beyond September 15,
1969, It is therefore necessary that all concerned make themselves avail-
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Mr, Henry Anderson, L. C. #875 Clevelqnd, Chio
August 28, V60

i File = Gen. 121.04 &

i . 927 Agreements.

able and comply with all existing agreements before that date 1f they
desire to retain their seniority.

Fraternally yours.

'/d A Lyous/
* Gemeral Cheirman

Enc,
cc: O, Williams, L., C. #B7S
J. Curley, Bec., #875
. C. Bteimle, Jr., Member 875
. W. Prochaska, Member 875
- K. J. McLaughlin, Member 875
G. A, Gentile, Member 875
. ' Ce Co Tomczek, Member B7S '
W. J. Petosky, Member B75
R, Beedlow, Member 875 -
H, E. Doren, Member B7S5
£, Tannenbaum, Member 8795
W, F, Grady, Member 875
A. Augustus, Member 875
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‘were employees of The Cleveland Union Terminals Company, a

IN THE UNITED STATES DISTRICT CQURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MICHAEﬁ J. KNOPIK, et al., ) civil Action No. é69-122
Plaintiffs, ) 4 o
v. . Sy ANSWER OF PENN CENTRAL
PENN CENTRAL COMPANY, et al., ) TRANSPORTATION cémgAw
}

Defendants.

Now comes the Penn Central Transportation Company and for
its answer to the complaint herein says

1. The plaintiffs and their decedents, where applicable,

common- carrier by rail. On May 20, 1964, in thé course of the
merger of the Pennsylvaunia Railroad Company and The New York
Central Railroad Company, an agreement was executéd by and Between
the said companies and 23 unions, of which tﬂe Brotherhood of -
Railroad Trainmen was one. The Cleveland Union Terminals Company
and its emp10yeé5'ware not partiesisbecifically provided for Sy
the said agreement. Subéequent thereto, pursuant to negotiationms,
on February 16, 1965 the Brotherhood of Railroad Trainmen New York
Central Lines West, Western District, by its General Chairman and
the Brogherhood of Railroad Trainmenu,. Cleveland Union Terminals
Company District, by its General Chairman, and The New York
Central Railroad Company and the Cleveland Union Terminals Company,
by its General Manager and the General Manager Qfleach_of them,
exectuted an agreement relating to the consolidation of the New
York Central Cleveland Terminal District Yard Service Eﬁpld};e
Roster and the Cleveland Union Terminals Yard sérvice Emﬁloyee
Roster thereby establishing New York Central Cleveland Terminal
District (Freight Yard) seniority for Cleveland Union Terminals

Yard Service Employees, effactive February 16, 1965, and granting

> sror s

PCCO1506
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to each member of ckg Cleveland Union Te;minals Ya;d Service
Roster senlority rights therein with the seniority date of
Septenber 10, 1964 on a common New York Centfal Freighf.Yard
Seniority Roaster. This date and relative seniority will be the
only seniority date availabie to be exefcised bf the Cleveland
Union Terminals employees bidding New York Central freight yardin
assiguments. In addition thereto, any assignment, 1nc1udiqg thg
extra list then in the Cleveland Union Terminals Odmpany terri-
tory, not bid in by Cleveland Union Términals yardmgnj were on
February 16, 1965 open for bid to all New York Central freight
yard yardmen with the seniority date prior to_January~2. 1964

in order of their seniority on the New York Cenﬁra;-Freight~Yard
Rosters prior to that date, January 2, 1964. Such other assign-
ments, including extra lists in the'Néw York Central freight yard
territbry, not bid in by yard service employees with the New

York Central Freight Yard seniority date prior to January 2, 1964

was opened to bid by Cleveland Union Terminals yardmen in seniority

order. Subsequent thereto work was availabie to each and every
and all of the plaintiffs upon a seniority basis as agreed by and
batween the General Chairman of the Brotherhood of Rallroad Train-
menAacting for the bargaining district New. York Central hines
West and the bargaining district for the Cleveland Union Terminals
ICOmpany, erarately and severally, by agreement with the New York
Central and the Cleveland Union Terminals. .

_ Each of the plaintiffs and their decedents and other
members of the Cleveland Union Terminals Campany Yardmen Seniority
‘Roster is presently better protected and afforded greater job
opportunity than would othethse have been available in the normal
course of the: business of the Cleveland Uhlon Terminals Company
and their rights under the agreements existing prxor to the

February 16, 1965 consolidation of the rosters..

PCCO1506
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2. The substance of the complaint of the plaintiffs herein
has been progressed pursuant to the Railway Labor Act and through
the National Mediation Board. The plaintiffs and each of them
and each of the members of the alleged class presently have an

existing cdmplaint;aﬂd effective administrative remedy with the

National Railroad Adjustment Board and its First Division pursuant|’

to the labor agreements existing by and between the Cleveland
Union Terminals Company and‘the Brotherhood of Railroad Trainmen
and its General Chairman and the Penn Central Transportation
. Company, as successor by-merger to The New Ybrk Central Railroad
cqmpanj, andAthé Brotherhood of Railroad Trainmmen by its General
Chairman. B .

3. Defendant, Penn Central Transportation Company, denies
the allegations of parégiaphs 1, 2, 3, 7, 8, 9,‘10. and 1l.

2. Defendant, Penn Central Transportation Company, admits
the allegations of paragraphs 4, 5, and 6. .

Further answering, defendant denies each and eQery. all
and singular, the allegations of plaintiffs; complaint contained,
not herein specifically admitted to be true, and prays that plain-
tiffs complaint be dismissed and that it be permitted to go hence
without Qday at plaiutiffs' cost. ’

JOHN F. DOLAN

1324 West Third Street
Cleveland, -Ohioc 44113
*771-5000 -

;Agtornéy ‘for Defendant

NOTICE OF SERVICE

A copy of the within Answer has been- forwarded this
day of « 1970, to Tricarichi, Carnes & Kube,
75 Public Square, Cleveland, Ohio 44113, attorneys for plaintiff.

Attorney for Defendant

PCCO1507
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CIVIL ACTION NO. C74-914&
JUDGE LAMBROS i

G. V. SOPHNER, et al.,

Plaintiffs,

)
)
)
-vs- ) SEPARATE ANSWER OF DEFENDANT,
' ) PENN CENTRAL TRANSPORTATION
PENN CENTRAL TRANSPORTATION )
)
)
)

COMPANY, et al.,

COMPANY.

Defendants.

1. Robert W. Blanchette, Richard C. Bond and John H.
McArthur, Trustees of the Property of Penn Central
Transportation Company, pebtor, defeadant herein, state by way
of answer that the Penn Central Transportation Company is a
corporation engaged in operating a system of railroad in this
state and other states.

2. Further answering, defendant, Peﬁn Central
Transportation Company, denies the altegations of paragraphs 1,
2, 3 and 4 of plaintiffs’ complaint.

3. Defendant, Penn Central Transportation Company,
admits that it has been engaged in interstate commerce. .
4. Defendant, Penn Central Transportation Company,

denies that it in any way acted in bad faith and denies the

remaining allegations of paragraphs 6, 7, 8, 9, 10, 11 and 12

of plaintiffs' complaint.-

5. Further answering, defendant, Penn Central

the allegations of plaintiffs' complaint not herein expressly

|
1
{
|
]
|
Transportation Company, denies each and every, all and singular,‘
i
admitted as true. i

i

-
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6. Defendant, Penn Central Transportation Company,
denies that plaintiffs have stated a cause of action as to 1it.

WHEREFORE, having fully answered, defendant, fenn

Central Transportation Company, prays that judgment Belrendered!

on its behalf, that it may go hence without day, together with
its costs herein.

JOHN F, DOLAN

THOMAS R. SKULINA

420 Northern Ohio Bank Building
Cleveland, Ohio 44113
Telephone: 771-3658

Attorneys for Defendant, Penn
Central Transportation Company.

NOTICE OF SERVICE

A copy of the foregoing SEPARATE ANSWER OF DEFENDANT,
PENN CENTRAL TRANSPORTATION COMPANY, was mailed this 23rd day
of June, 1975, to Michael R. Kube of Tricarichi, Carnes &
Kube, The Illuminating Bldg., 55 Public Square--Suite 2120,
Cleveland, Ohio, 44113, attorney for plaintiffs; also to the
Brotherhood of Railway Carmen, 6112 West Melrose Street,
Chicago, Illinois, 60634.

Attorney for Defendant, Penn
Central Transportation Company.

PR DSV
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CONRAIL

February 28, 1990

FEDERAL EXPRESS

Mr. Fred Blackwell
19129 Roman Way
Gaithersburg, MD 20879

Re: Knopik et al. vs. Penn Central
Dear Mr. Blackwell:

Following my advice to you on February 12, 1990 of my pending
retirement from the Consolidated Rail Corporation as of March 1,
1990, the Employees’ representative and the Employvees' appointed
Arbitration Committee Member let loose a salvo of five letters
. between February 14 and February 19 in regards to my retirement.

I will not attempt to comment on each and every letter, but due
to the nature of the statements made, I must set the record
straight.

My retirement from Conrail was not a planned action on my part.
It came about through a short notice offer of voluntary separa-
tion and early retirement to non-agreement employees. A very
attractive pension offer was made to senior employees and
designed so that a large number of positions would be eliminated.
I had nothing to report to the Arbitration Committee until I was
advised my application was accepted. The Arbitration Committee
was promptly advised on February 12, 1990 of my pending retire-~
ment.

In addition to the Company pension, I am also filing for my Rail-
road Retirement Pension effective March 1, 1990. Both pensions
could be seriously compromised if I were to continue working
after the date my pensions are effective. It is naive of the
Employees to consider that I am in the same category as George
Ellert, who is a retired railroad worker appearing as a witness,
A retired railroad worker, who is compensated for appearing as a
witness, does not have his pension compromised as would an active
employee who files for a pension and continues an employment ;
relationship instead of retiring.

CONSOLIDATED RAIL CORPORATION - SiX PENN CENTER PLAZA PHILADELPHIA. PA 19103-2953
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Mr. Fred Blackwell
February 28, 1990
Page 2

The Employees are also confused in regards to the role of Thomas
Skulina, Esquire. Mr. Skulina is not actively involved in the
preparation of the Carrier's brief for this arbitration case.
His primary function as counsel for Penn Central is to assure
that the Board complies with the orders of Judge Lambros.
Skulina represented Penn Central before Judge Lambros when the
arbitration order was issued.

Before closing, I have two other matters to be brought to your
attention. The first involves Employees' Exhibit 54, which, from
the index of exhibits, indicates that such exhibit consists of 44
pages of Oral Rulings of Judge Lambros, 7/14/76. From my notes,
the oral rulings were discussed in October of 1989, however, I
did not agree to their presentation as an exhibit and a copy of

. same was not furnished to me. In any event, the 44 pages were

~ made an exhibit but were not reproduced in the Employees'
exchange of exhibits. The employees have stated they will submit
the 44 pages if you will direct them to do so. Please consider - -
this request to direct the Employes to distribute at this time a
complete copy of their 44 page exhibit, designated as Exhibit 54,
to all parties that received the initial distribution of exhib-
its.

Finally, I have taken into account your ruling regarding the
Employees' request for a discovery proceeding. As I understand
it, you ruled there was no need to have such a process at this
time, but as the Carrier was aware of those areas where the
Employees were requesting discovery, the Carrier was to begin now
to search records and have such "new evidence" available at__th
‘hearing. ordered a sea r pertinent
“far, I have obtained a work sheet of Cleveland Union Terminal
employees that indicates their Cleveland Union Terminal earnings,
their New York Central earnings that were combined to develop
test period earnings, and each employees' monthly "guarantee"
under the Penn Central Merger Protective Agreement. Enclosed is.

oo} of that doccument that should be an exhibit., 1In order to
expedite the review of this document, I am enclosing a copy for

those parties who will receive a copy of this letter to you. e

e e s
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Mr.

Fred Blackwell

February 28, 1990

Page

This
tee.
ment

Very

Ro f€4£fNeil

Arbitration C

Encl

3

is my last off

icial

You will be advise
of my successor on

truly your

gsures

act as member of the Arbitration Commit-
4 under separate cover as to the appoint-

the Arbitration Committee.

cc: Carla Tricarichi, Esquire
55 Public Square
I1luminating Bldg., Suite 2120

Cleveland, OH

44113

Wallace Steffen, Esquire
330 Standard Bldg.

Cleveland, OH

44113

Thomas Skulina, Esquire

Ohio Savings Pl
1801 E 9 Street
Suite 709
Cleveland, OH

Enclosure

aza

44114
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By waY of gummaxys petuween February 21, 1968 and
_pecember 1969, the followind claimants returned o work, and

worked until retirement or their death, a8 the caseé may be-

1. Jack F. Acree ~ Died 7/6/82

2. gdward J- penko ~ Retired (date unknown)

) 3. Kenneth B. pay - Retired (date unknown)
4. Harvey BE- poran - pied in 1972
5. Joseph D- Gastony ~ Rpetired 1973
6. George BA- Gentile ~ Retired (date unknoun)
1. George R. Norris -~ petired 5/1/75
8. Christ steimle, Jr. - Retired 1989
9. clarence C- Tomczak ~ pied 9/18/82

10. fFrank C. Uher -~ pied 1972
The following Claimants did not at any stage return to
work:
1. Antonio Augustus
2. Raymond peedlow
3. william E. Grady (died 10/69)

4. Michael J- Knapik

5. Michael H. chaughlin (disabled)

6. walter V. potosky -

7. Sam Tannepbaul

on september 15, 1969, the claimants, through their
attorneys filed 2 civil action, File No. C 69-722, in the united

states pistrict court for the Northern pistrict of Ohio, Eastern

-16-
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Plaase Credit
PA STATE ARCHIVES
350 North Sirset, Harrisburg, PA 171200080
Historicat & Museurn Commission

(%2

Raproascuon OF an LNigingl Kecora

September 1, 1965

MEMORANDUM

The job stabilization agreement of February 7, 1965 -
entered into with the clerks, telegraphers, signalmen, hotel and
restaurant employes, and M. of W. organization - places certain
limits on our right to reduce forces in these crafts - even in
the event of a sharp reduction in traffic, except under certain
emergency conditions. The limitations, however, apply only to
so-called "protected" employes. Seasonal workers and other
specified "non-protected" employes - in general, ell those hired
subsequent to October, 1964 - are not covered by the agreement
limitations and can be laid off at any time to the extent that
their services are not needed.

The limitations are clearly spelled ocut in the agreement.
While the method of calculation necessary to arrive at the specified
limitations is not clearly defined, all parties have apparently
accepted the methodology which we have employed in the calculation
of the "business index',

The average of the years 1963 and 1964 is used as the
base. For each day of 1964 a total of net ton miles carrédd: in the
thirty days ending on that day is averaged with the corresponding
thirty-day total of net ton miles carried in the pericd ending on
the same date in 1963. A similar average of revenues (freight and
non-freight) earned during esch thirty-day period is computed using
the base years. Against each of these base period numbers,
respectively, thirty-day totals of current net ton miles and total
revenue, actual and/or projected, must be tested to determine the
percentage change from the base periocd. The two percentage change
numbers thus obtained for net ton miles and total reveuues, are then

averaged to obtain a basic "business index" figure. If this "business

index” indicates a decline in rail activity in excess of 5 per cent,

then we axe entitled to lay off 1 per cent of each craft's "protected”

employes for each full percentage point that the decline in the
"business index" exceeds 5 per cent.

It will be noted that eny single day's decline as compared
with the base period is diluted to 1/30 of its weight as it is
aprlied in the "business index". Therefore, any decline in rail
traffic must be exceedingly sharp or protracted before it can affect
the index to the extent necessary to bring about the € per cent
decline, and thereby permit the layoff of "protected" employes.

Our Labor Relations peorle have interpreted the agreement
to mean that a specified layoff msy be made during any thirty-day
period, viewed retrospectively or prospectively, of the dey on which
the "business index" declines by at least 6 per cent. If the index
should continue to decline, additional employes may be laid off in
steps of multiples of 1 per cent. If business improves gradually,
employes must be restored in similar steps, at the end of each
thirty~day period, to the limit that all laid-off employes must be

APPENDIX-1383

617



6-26-67
OV 5
SALT N \B S

Layoff of "Non Op" Employees under “Business Conditions®™ Clause

SUBJECT;

Under terms of the Job Stabilization Agreement of February 7, 1965
layoffs can be made if the "average percentage of both gross operating
revenues and net revenue ton miles"™ decline ™in excess of 5% below"™ the
comparable average for the average of the same 30 day period in 1963
and 1964, . .

Realistically, the language of the contract means that layoffs may
by made only if the ton-mile-operating revenue average drops by at least
g percent below the base period average,

July net tbn-miles, as ferecast,,are;S,Sﬂ percent abave the 1963-64
base period; Forecast July Operating revenues are 3.73 percent below. On
average, the two are 0.83 peréent above the base period,

Unless PRR traffic shrinks far more than now anticipated,it does not
seem that any layoffs can he accomplished during July 1967, under terms
of this agreement, The average percentage would have to drop by an
additional 6,83 percent for the clause to be invoked.

f>] 49
D,c.:m

cc: Messrs. A. J, Greenough
S. T. Saunders
H, W, Large
J. B, Jones
A, P, Funkhouser
W, B, Gerstnecker
P. D, Fox
R. E, Franklin
W, S, Cook
B. S. Cole
J. J. Maher

Repmducﬁ«;gﬁ an Original Rscord !
agse Credit
PA STATE ARCHIVES

350 North Streat, Harishurg, FA 171200090
PA Historizal & Museurs Commission

g2y,
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April 21, 1966

-PERSONAL & CONFIDENTIAL

‘ ’ Messrs. Saunders

Bevan
Greenough
Smucker
Large
Jones
Funkhouser

Joh Stabilization Agreement of

Subject: Business Conditions Clause
66 B, L, F, & E. and Coal Strikes

February 7, 1965 and April,

Thls memorandum supplements and upMates the memorandum of Aprll 19, 1966
on the same subject. .

. The attached table assumes that the Cdal Miners' Strike will continue
through the end of the month of April and atteMpts to measure the impact of
that strike together with the earlier one of th B. L. F. & E, on PRR activity
through the month of April. This table alsg incdrporates .two addltxonal days
of actual ton-miles as compared with the April 19 emorandum

The actual tom-miles for the thirteenth and\fourteenth days of Apritl

reveal the presence of a larger qua
incorporated in the estimates of April From datad that have become avail-
t it is evident that we
had “on line* and/or “received™ a far great al number of carloads
o of Cosl during the first four days of the Coay Miners®'©trike. The effect of
. this is to reduce the impact of the strike onm O¢r level\of activity as measured
for purposes of the Job Stabilization Agreement, ntly, the last column

of the table indicates a lesser effect than had be n pre iously indiecated. The
tely beyond the four-

teenth of April will further reduce the impact of the\gtyike,
The accompanying total indicetes that the lowest level of PRR activity
will be only 4.3 percent below the Job Stabilization Agreement base period on

- April 29,

It seems reasomable to assume that if the strike continues on into
May, the effect on PRR activity will he lessened as the impact of the B, L. F,-
& E, strike is lost in the thirty day *"moving-averages™ that are part of the
prescribed method of calculsting the impact of business declines. Conmsequently,
. it does not appear that it will be possible to effect any lay-offs under the
4/ business coenditions clause of the Job Stabxlxzatzon ‘Agreement as 3 result of

the Coal Miners' Strike.

. WL K.
o g D ;(‘ Reproduction of an Griginal Record  §
Jc- E. ]_" Flease Oradt
w. R. G. PA TATE ARCHH; ~-.
o . 350 Merty T taet, harnckm l‘-‘ I;{_(‘,.Qf’—!ﬁ

JEHIMiSsign

. 4/’7 . YA h"“‘- ical & Musew
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Commonwealth of Pennsylvania
Pennsylvania Historical and Museum Commission
Bureau of Archives and History
350 North Street
Harrisburg, Pennsylvania 17120-0090
www.phme.state.pa.us.

September 13, 2007

To Whom It May Concern:

1.1, Jonathan R. Stayer, as an archivist at the Pennsylvania State Archives, am one of the
custodians of records held by this institution.

2. The Pennsylvania State Archives received archival records of the Pennsylvania
Railroad Company from its successor, the Penn Central Corporation.

3. These are accurate copies of the documents that were part of the records of the
Pennsylvania Railroad Company that were deposited by the Penn Central
Corporation with the Pennsylvania State Archives, Harrisburg, PA.

4. Archived documents were copied and affixed with a stamp reading “Reproduction
of An Original Record / Please Credit: / PA STATE ARCHIVES / 350 North Street,
Harrisburg, PA 17120-0090 / PA Historical & Museum Commission.”

5. These records are over thirty years old.

1 do hereby verify the above statements are true and accurate to the best of my
knowledge. I have hereunto set my hand and caused the seal of the said Commission to

be affixed this Thirteenth day of September A.D. 2007.

: Jonathan R. Stayer
T Archivist I11
T _ Pennsylvania State Archives

377
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DEPOSIT AGREEMENT

Deposit Agreement dated April 7, 1986 between TﬁE PENN
CENTRAL CORPORATION (the "Depositor®) and the PENNSYLVANIA?HIS—
TORICAL AND MUSEUM COMMISSION (the "Commission"). :

WHEREAS, Depositor has in its possession valuablé his-
toric records and documents of Depositor, its predecessor corpo-
rations and its subsidiaries which it desires to save for khe
benefit of future generations, and Commission is willing tb pro-
vide a repository for said records so long as they can be used
for historical research; and

WHEREAS, Depositor and the Commission desire to évié
dence the terms upon which records and documents of Deposiior
(herein referred to as "Documents") will be deposited'with the
Commission; .

NOW, THEREFORE, Depositor and the Commission, each in-
tending to be legally bound hereby, agree as follows: ,

1. The Documents of Depositor listed on Schedule I
attached hereto shall be deposited with the Commission Und%r and
subject to all the terms, agreements and conditions herein%fter
_ set forth. Ownérship of the Documénts shall remain with '
Depositor.

2. The Commission shall prepare the documents f@r ship-
ment. They will be packed in accordance with standard aréhival
practices in order to ensure their safekeeping in transit% The

Repraducss

-yl Pacord

CHIVES |
o, FA 171200090 |
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Commission will bear the cost of packing and snipping the %aterials
to its depository.

3. The Commission shall accept the Documents wh?n pre-
sented to it, transport them to its depository, list them,écata—
logue them and store them. The Commission shall proviade c;pies
of preliminary as well as subsequent listings to the Corpdrate
Secretary of the Depositor. |

4. The Commission covenants and agrees with Deéositor,
that: ' i

(1) Unless waived in writing by Depositoré the
Documents_will be placed at all times in a room or rooms én which
they will be protected from damage by fire by a spcinkler;system
and smoke detectors or another system providing equal ot éetter
protection from damage-by fire.

(2} The Documents will receive the‘same care and
protection to secure tneir preservation and longevity, ané will
receive the same security protection, that a reasonable aéd pru-
dent archivist would provide for valuable documents owned. by the
arcnivist,.

(3) In the event any Document is lost, stélen,
destroyed or damaged beyond repair for any reason, tne Coﬁmission
will notify Depositor thereof within fifteen (15) days af%er be-
coming aware of such event. E .

(4) The Commission will not permit any of?the

Documents to be removed irom the premises of its depositgry Wwith-
%

-2- E
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al R.ecsr}rd
PA STATE ARCHIVES

350 NMorth Swest, Hawishurg, PA 171200090
 PA Historical & Museum: Commission
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out the prior written consent of the Depositor except that %f any
of the Documents are duplicates, or the Commission no longe%
desires to retain such Documents, it shall offer to return khem
to Depositor. If Depositor refuses to accept their return,?the
Commission may deposit them with another institution or des%roy
them. %

(5) The Documents will be made available f:.ol em-
ployees or other persons designated by the Secretary or an A551s—

tant Secretary of the Depositor for inspection, copying and;repro—

duction (at the expense of Depositor) during normal businesﬁ hours
|

|
i

of the depository of the Commission.
(6) The Commission will return to Deposito@ upon .

thirty (30) days prior notice specific Documents as to whiéh the
Depositor shall certify to the Commission that they are neﬁded
(i) for use in the business of Depositor or (ii) for litiggtion
in which the Depositor is engaged or preparing to engage or (iii)
to enable Depositor to comply with a state or federal law,iregula—
tion or court order. The expenses of returning such Docum%nts
shall be borne by Depositor. |

5. The initial term of the deposit of the Docum%nts is
for twenty years from the date of this agreement. By notiée given
by Depositor to the Commission, or by the Commission to Deéositor,
not less than six (6) months prior to the 20th anniversary%of the
date of this agreement, either Depositor or the Commissio& may

terminate this agreement as to all or any of the Documents. In

l
i
-3- |
!
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i

such event, all the Documents as to which such terminatio% notice
shall have been given shall be returned to Depositor withﬂn thirty
(30) days after the 20th anniversary of the date of this %gree—
ment. The Commission shall prepare for shipment the Docu@ents to
be returned by placing them in suitable containers and se@ding

the Documents to the location designated by Depositor. A&y out-
of-pocket expenses of the Commission in returning the Docéments
will be reimbursed by Depositor. If necessary and if reqiired by

the Commission, Depositor will advance the funds required to pay
for transportation of the Documents. |

6. The initial twenty-year term of this agreemént shall
- be automatically extendea for an édditiohal twenty-year t%rm as
to all Documents as to which a termination notice shall ﬁét'have
bgen given ny one party hgreto to the other at least six i6) maonths
prior to the termination of the initial twenty-year term.§ It is
understood and agreed that the foregoing provisions relating to
termination of the initial twenty-year term and the rétur& of
Documents at the end of the initial term shall be applica?le to
the termination and return of deposited bocuments at the énd of
the second twenty-year term. ;

7. Depositor agrees that researchers who meet éequire-
i

ments set by the Commission may have access to the cecord% sub-

|
"ject to the following: i

(L) All Documents more than 25 years old shall be

1
open to research unless otherwise separately agreed between Deposi-

1
|
!
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tor ana the Commission or its depository as to specific
Documents. Any such separate agreements shall be adaed to this
agreement as an additional schedule. |

(2) A list of any Documents less than 25 ?ears
old shall be prepared for review by Depositor which upon Eeview
shall determine access provisions. ;

(3) Personnel files shall be closed to re%earch
until 25 years after the death of the employee. _

(4) The Commission may permit reproductioﬁ of
Documents by researchers, if (a) the Documents are able té with-
stand copying and (b) a researcher who wishes to reproduce one or
more pages of the Documents is required by the Commission to com-
plete and sign a form which will contain his or her name énd ad-
dress, the date of the copying, a list of the Documents te be
reproduced and a statement that (i) the researcher understands
that except for brief guotations all rights of publlcatlon and
all copyright rights are reserved to the Depositor and~(ii) the
researcher agrees that he or she will not cause or permit%the
publication of a reproauction of any page of the Documents with-
out obtaining the prior written consent of the Depositor.? De-

positor shall be entitled to a copy of any such completed form

upon request made to the Commission.

8. The Deposxtor may without advance notice to: the
(

Commission inspect the Documents at any time, and from time to

time, during regular business hours of the depository of commis-

2

AR f‘?’%“a’ﬂs
wrg, PA 171200090
eum Cemrmsslcm
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sion to determine whether they are being adequately cared for,

maintained anda preserved and have not been lost, stolen,

destroyed, damaged beyond repair or disposed of. !

9. All copyright and rights of publication ot @aterial
in the Documents will remain with Depositor. Any person %eeking
to quote extensively from any page, or to publish a repro?uction
of any page, of the Documents must secure the prior writt;n con-

sent of Depositor. Brief quotations for the purpose of spholarly
i

analysis are permitted. ;

i

10. The Documents will be stored without charge;to De-
positor. Depositor understands that the Commission does %ot
insure its collections and will not insure the Documents%

1l. 1If Depositor should wish to turn this depoéit into

a gift, the Commission will cooperate, so that this agreément can

be changed.

12. All notices to the Depositor shall be addressed

to:

The Penn Central Corporation :
500 West Putnam Avenue
Greenwicn, Connecticut 06836
Attention: Corporate Secretary

or to such other person or such other address as the Depdsitor
shall from time to time designate in writing to the Commgssion.

All notices to the Depository shall be adéressed

to: - §

Pennsylvania Historical and Museum CommLSSLOn
William Penn Memorial Museum

Harrisburg, PA 17120 ;
Attention: Dr. Roland Bauman i
Chief Div. of Archives and Manuscripts

—6-

’!171290090
mtsjon
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or to such other person or such other address as the Commission
shall from time to time designate in writing to the Depositcr.
13. (1) If the Commission sﬁall default in whoie or in
part in the due observance or performance of any of its aéree;
ments contained in paragraphs 4(l1), 4(2), 4(4), 4(5) and %(6) of
this agreement, and such default shall continue for seven?(?)

days after the giving of notice by Depositor to the Commission of
|
the existence of the Default; or 3

i
{

(2) If in the opinion of Depositor a substantial
i

number of the Documents delivered to Commission are lost,;stolen,
destroyed without permission of Depositor or in accordanc% with
another provision of this agreement, or are damaged beyoné repair
(otherwise than due to the normal deterioration of‘such D?cuments
over a period of time); or i
(3) If the Commission shall default in thé due

observance or performance of any other covenant, agreement or
obligation of the Commission contained in this agreement,;and the
same shall continue for ten (10) days after notice from Depositor;

Depositor may, if it so elects, terminate this %gree—
ment by giving written notice to that effect to the Commi;sion;
and invsuch event the Documents will be returned to Depos%tor
within thirty (30) days after the dafe of delivery of suc%.notice

to the Commission in -the same manner as set forth in the fourth,

fifth and sixth sentences of paragraph 5 of this agreement.

PA STATE
5 NG 4 E 5"! S
350 North Street, ¢ 9
ars ah“rg m 1712
PA Htsto«cal & Riuscym Commzss:gnc %0

APPENDIX-1393



14. The Commission will, if requested by Deposiéor, but
not more than once a year, certify to Depositor by an autéorized
officer of the Commission that the Commission is in complgance
the covenants, agreements and obligations to be petformedéor ob-

served by it under the terms of this agreement, or if not in full

!

compliance, the Commission will specify the particular ma#ter as

to which it is not in compliance or observance, and the sﬁeps, if
i
any, being taken to remedy the same. i

15. This agreement shall be binding upon and in@re to

i

the benefit of the successors to the parties hereto. This agree-

ment shall not be assignable by the Commission without thé prior
1

written consent of Depositor.

IN WITNESS WHEREOF, Depositor and the Commissioﬁ have

caused this agreement to be duly executed as of the date first

above written.

THE PENN CENTRAL CORPORATION
!

BY _ E Rt
Senior Vice President and
Controller :

|
PENNSYLVANIA HISTORICAL AND
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1. Pennsylvania Railroad Minute Books (1847-1956).

2. Pennsylvania Railroad Board Files (1847-1956).

Pennsylvania Historical and Museum Commission

Schedule I

3. Pennsylvania Railroad Financial Records - ledgers, Journals
(1847-1960); cashbooks (1847-1890). :

'
|

4, Pennsylvania Railroad Stock Records - ledgers and transfer

books (1847-1900).

i
I

5. Secretary's office correspondence and papers (1870-1956).

6. Real Estate Department letter books and records (1865—#900).
I

. 7. Pennsylvania Railroad Annual Report (1847-1969). ,

|

8. Pennsylvania Railroad subsidiaries and absorbed
companies records:

al

9. Annual Reports to the ICC (1889-1969).

Records of the Northern Central Railroad includes
minutes, board files and financial records (1828~
1969). ' :

Records of Cumberland Valley Railroad (1895—191§).
Schuylkill and Juniata Railroad (1860-1910). l
West Pennsylvania Railroad (1850-19140).
Philadelphia and Erie Railroad (1850-1910).

Erie and Western Transportation Company (1865- 1920)
Susquehanna Coal Company (1867-1941). ;

Manor Real Estate Company (1886-1969).

Repmduct;- o 5y Guigh
9 PA © Fiease Crogy el

-g- 7 et
350 Norty . AEE AR".‘

Recorg
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10.

11.

12.

13.

Microfilm-Pennsylvania Railroad:

a. Mechanical Engineering Drawings (1880-1951).

b. Real Estate Maps and Atlases (1831-1960).

Pennsylvania Railroad four (4) volume history by Coverdale
and Colpitts (1946) - 1 set. 5
Lehigh Valley Railroad Records - minutes, correspondende and
account books (1846-1956), but not including documents of
Lehigh Valley Coal Company.

Controller, Finance and Law Files (Data Base Record Coﬂtrol
Numbers): i

a. PCl06 - Bond issues history.
b. PCl1l30 - valuation papers.

C. PCl32 - New York-New Haven and Hartford RR Co.
reorganization documents.

d. PCl34 - National Office Managers Association.
e. PCl6l - Treasurers' long books.

f. PCl71 - Pennsylvania Railroad statistics.

g. PCl72 - Pennsylvania Railroad statistics.

h. PCl77 - Pennsylvania Railroad statistics.

i. PCl78 - Pennsylvania Railroad statistics.

j. PCl1l86 - Pennsylvania Railroad accounting practiées and
procedures. g
k. PCl96 - Pennsylvania Railroad merger of subsidi%ries.

1. PC3l7 - Manor Real Estate Company coal lands.

m. PC319 - Pennsylvania Railroad steam locomotives and
' multiple unit cars. |

Repraudcﬁ:

O zsr‘ku Record

PA STAT;—— élLdC}_E VES

35C North Street, Ha 00090
Hi 'Sb
PA Hxstoncal & Muse;lr%czm{:ﬁzon
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. PENN CENTRAL CORPORATION® AND CONRAIL DEPOSIT AGREEMENTS

PERTINENT FACTS:

1. THE DEPOSITS .ARE .FOR 20 YEARS - - THE AGREEMENTS WILL ROLL
OVER FOR ANOTHER 29 YEARS UNLESS THE PHMC IS NOTIFIED 6
MONTHS IN ADVANCE THAT THE DEPOSITORS DESIRE ALL OR SELECT
H"CORDS BACK. .

2. ANY RECORDS NEEDED TO CONDUCT BUSINESS OR FOR LEGAL PURPOS“S
MUST BE PROMPTLY RETURNED BY THE PHMC AT THE DEPOSITORS'
EXPENSE. (YITHIN 30 DAYS FOR PENN CENTRAL) ;

3. DUPLICATS OR UNYANTED RECORDS MUST BE OFFERED BACK TO THE
DEPOSITORS BEFORE THEY ARE PLACED AT ANOTHER INSTITUTION OR
DESTROYED.

4. NONE OF THE PENN CEMTRAL DEPOSIT CA¥ BE REMOVED FROU THE
STATS ARCHIVES WITHOUT THE PRIOR COMSENT OF THE DEPOSITOR.
I I¥ TYE OPTHNION OF PENN CENTRAL, THE PHMC DEFAULTS ON; TERMS
OF TYHE AGREEMENT OR PLACRES TYE RECORDS IM A STITUATION YHERE A
SUBSTATANTIAL NUMBER OF DOCUMENTS ARE LOST, STOLEN OR DA"AGED
TYE AGREEMENT CAW 3BE TERMINATED BY PENN CSWT?AL. ;

. 5. ALL DOCUMENTS MORE THAY TYENTY-FIVE YEARS OLD WILL BE OPEN TO
qESEARCHERS. PERSONNEL CASE FILES (AND CARD FILES PER LETTER
AF OCTOBER 19, 1990) SHALL BE CLOSED TO RESEARCH FOR TWENTY—
TTYE YTARS AFTER THE DEATH OF THE EMPLOYEE. ;

6. ALL COPYRIGHT AUD RIGHTS OF PURLICATION OF MATERIAL REMAIY
vITH THE DEPOSITORS. RESZARCHERS MUST OBTAIH PERMISSION FROM
THE DEPOSITORS BEFORE ANY PAGZ OF ANY DOCUMENT CANW BE QUOTED
EXTENSIVELY OR PUBLISHED. BRISF QUOTATIONS FOR THE PURPOSE
arF SCWOLARLY ANALYSIS ARE PRERMITTED. COPYING OF MATERTIALS
IS PERMITTED TOR RESEARCHERS TIF THE CONDITION OF THE DOCUJ”NTS
WARRANT IT BUT IN THE CASE OF PENN CENTRAL ONLY TIF THE USER
COMPLETES A SIGNED FORM GIVIHG HIS OR HER ¥AME, ADDRESS, DATE
OF COPYTYG , A LIST OF DOCUMENTS TO BE REPRODUCED AND THAT
THEY UNDERSTAND THE TEZRMS UNDER YWHICH THE MATERIALS HAY BE
CITED AMD OR PUBLISHED. :

7. IF THE DEPOSITORS SHOULD YWISH TO CONVERT THE D"POSIT IMTO A
GIFT, THE PHMC YILL COOPEZRATE AS APPROPRIATE (

# AMERICAN PREMIER UNDERWRITERS, INC. AS OF 19914 ;
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BEFORE THE ARBITRATION COMMITTEE

STEVEN H. STEINGLASS, ESQ.
NEUTRAL ARBITRATOR

MICHAEL J. KNAPIK, et al., : Case No. 69-722
Claimants, :
V.
PENN CENTRAL,
Carrier.

ROBERT WATIJEN, et al., : Case No. 69-675
Claimants, :
v.
PENN CENTRAL,

Carrier.

DAVID C. BUNDY, et al., : Case No. 69-947
Claimants, :
V.
PENN CENTRAL,
Carrier.

G.V. SOPHNER, et al., : Case No. 69-914
Claimants, :
Vv

PENN CENTRAL, : DEFENDANT’S RESPONSES AND
Carrier. : OBJECTIONS TO PLAINTIFFS’
: FIRST SET OF INTERROGATORIES

Defendant, Penn Central Corporation (“PCC”), by and through its undersigned counsel,
hereby serves its Responses and Objections to Plaintiffs’ First Set of Interrogatories as follows:

General Objection No. 1:  PCC objects to the Interrogatories to the extent that they

seek information that is not relevant to the subject matter of this action, or seek information not

reasonably calculated to lead to the discovery of admissible evidence.
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General Objection No. 2: PCC objects to the Interrogatories to the extent that they are

overly broad, unduly burdensome, oppressive, or impose an unnecessary and unreasonable

burden and expense on PCC.

General Objection No. 3:  PCC objects to the Interrogatories to the extent that they are

vague, undefined and/or ambiguous.

General Objection No. 4:  PCC objects to the Interrogatories to the extent that they

seek public information to which Plaintiffs have equal access and which Plaintiffs can just as

easily obtain.

General Objection No. 5:  PCC objects to the Interrogatories to the extent that they

seek information that PCC has already produced to Plaintiffs.

General Objection No. 6: PCC objects to the Interrogatories to the extent they seek

information that cannot be obtained after a reasonably diligent search.

General Objection No. 7:  PCC objects to the Interrogatories to the extent that they

request information that is already within Plaintiffs’ knowledge, possession, and/or control.

General Objection No. 8: PCC objects to the Interrogatories to the extent that they

seek information regarding matters that continue to be investigated and/or evaluated.

General Objection No.9:  PCC objects to the Interrogatories to the extent that they

seek information protected by the attorney-client privilege, work-product doctrine, and/or any

other applicable privilege or immunity.

General Objection No. 10: PCC objects to the Interrogatories to the extent that they

seek information that contains confidential or proprietary business information.

900200.00001/50335032v.1
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SPECIFIC OBJECTIONS TO INSTRUCTIONS

PCC objects to Instruction (d) by incorporating General Objection Nos. 1-3.
PCC objects to Instruction (e) by incorporating General Objection Nos. 1 and 2.
PCC objects to Instruction (h) by incorporating General Objection No. 1.

PCC objects to Instruction (i) by incorporating General Objection Nos. 1 and 2.

SPECIFIC OBJECTIONS AND RESPONSES TO INTERROGATORIES

Background for All Objections and Responses

The Penn Central Transportation Company (“PCTC”) was formed in the late 1960s
through the mergers of several railroads, including The Pennsylvania Railroad Company, New
York Central Railroad, and New York, New Haven & Hartford Railroad Company. From April
1846 through March 1976, these railroads provided passenger and freight rail service originating

from numerous rail yards and related facilities located throughout the United States.

On June 21, 1970, PCTC filed a petition for reorganization in the United States District
Court for the Eastern District of Pennsylvania (“Reorganization Court”), the Honorable Judge
John P. Fullam presiding, under Section 77 of the Bankruptcy Act of 1898, as amended. After
PCTC filed for reorganization, the United States Congress enaéted the Rail Passenger Service
Act of 1970, 45 U.S.C. §§ 501-669 (“Rail Passenger Service Act”), which created the National
Railroad Passenger Corporation (“Amtrak™) to provide rail passenger services. Pursuant to the
Rail Passenger Service Act, PCTC entered into an agreement with Amtrak, effective May 1971,
whereby Amtrak assumed responsibility for PCTC’s inter-city passenger services and used
PCTC’s physi(;al plants, equipment, and personnel. Thereafter, the Regional Rail
Reorganization Act of 1973, 45 U.S.C. §§ 701-794, as amended (“Rail Act”), provided for the
transfer from PCTC to the Consolidated Rail Corporaﬁon (“Conrail”) of the facilities and

3
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. equipment required by Conrail and Amtrak and included provisions whereby Amtrak could
acquire ownership or leasehold interests in the Northeast Corridor for inter-city passenger

service.

On April 1, 1976, pursuant to the Final System Plan formulated by the United States
Railway Association (“USRA”), § 743(b) of the Rail Act, and Special Orders issued by the
Reorganization Court, PCTC transferred most of its trackage, equipment, real estate and
personnel, and other records to Conrail. Personnel and personnel records associated with
commercial transportation of goods became employees of Conrail at this time. That same day,
Conrail reconveyed title of PCTC’s inter-city passenger services to Amtrak. Personnel and
personnel records associated with inter-city passenger service became employees of Amtrak at
this time. As a result of the USRA, Penn Central ceased and no longer existed as an operated
railroad as of April 1, 1976. On October 24, 1978, the Reorganization Court’s final Order
consummating PCTC’s reorganization (“Consummation Order”) took effect, and PCTC emerged
from bankruptcy as The Penn Central Corporation. On March 25, 1994, The Penn Central

Corporation changed its name to American Premier Underwriters, Inc.

Because of the passage of time, because PCTC ceased railroad operations over 30 years
ago at which time PCTC’s railroad employees left the company, and because many of the former
railroad employees of PCC’s predecessors have died or their whereabouts is not known to PCC,
much of the information requested by these Interrogatories is not available to PCC except as

cohtained in its business records from the relevant time periods.
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