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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35239

ALLEGHENY VALLEY RAILROAD COMPANY —
PETITION FOR DECLARATORY ORDER

THE BUNCHER COMPANY'’S
RESPONSE TO REQUEST FOR ADDITIONAL BRIEFING

Pursuant to the decision served in this proceeding on September 17, 2009, The Buncher
Company (“Buncher”) hereby submits this Response to address how the June 26, 2009 decision
of the United States Court of Appeals for the District of Columbia Circuit in Consolidated Rail

Corp. v. Surface Transportation Board, 571 F.3d 13 (D.C. Cir. 2009) (“Harsimus”) affects this

proceeding. For the reasons set forth herein, Buncher believes that the Harsimus decision
requires the Surface Transportation Board (the “Board” or “STB”) to issue an order dismissing
this proceeding because an antecedent, threshold issue — whether Conrail acquired Track No. 8
as a line of railroad or excepted track — is vested within the exclusive jurisdiction of the United
States District Court for the District of Columbia, as successor to the Regional Rail
Reorganization Act Special Court.
I Factual Background

In its Petition for Declaratory Order (“Petition”), Allegheny Valley Railroad Company
(“AVRR”) asked the Board to declare that AVRR has common carrier rights through an alleged

easement over a parcel of property owned by Buncher between 16th Street and 21st Street in the



Strip District of Pittsburgh, PA.' Buncher acquired this property from Conrail in 1983. The
property was once a small part of a complicated network of freight yard tracks and facilities
which collectively formed the western end of the former Pennsylvania Railroad’s Allegheny
Branch.” At the time of Buncher’s acquisition, the parcel of land contained three yard or
industrial tracks that have been referred to in this proceeding as Track Nos. 6, 7, and 8. All of
these railroad tracks were removed from the Buncher property by the mid to late 1980’s, and
there has been no rail service in the entire area of the Strip District west of 21st Street for more
than 20 years.*

In 1970, Penn Central Transportation Company (“PCTC”), then owner of the parcel of
land at issue, filed for bankruptcy. In response to the PCTC bankruptcy and the
contemporaneous collapse of other major railroads, Congress enacted the Regional Rail
Reorganization Act of 1973 (“3R Act”)’ to reorganize the bankrupt railroads into a single

“economically viable” system owned by a new entity known as Consolidated Rail Corporation

! Allegheny Valley Railroad Company—Petition for Declaratory Order, STB Finance Docket
No. 35239 (filed April 23, 2009).

? See The Buncher Company’s Reply to Allegheny Valley Railroad Company’s Petition for
Declaratory Order, 4-5 (filed June 2, 2009) (“Buncher June 2 Reply”).

3 See id. at 6-7; see also The Buncher Company’s Motion to File Supplemental Evidence, 2-4
(filed Aug. 4, 2009) (“Buncher August 4 Motion”). Track No. 8 is also referred to in certain
conveyance documents as part of the “Valley Industrial Track.” We use the term Track No. 8
herein for convenience.

* The Board’s September 17" decision in this proceeding, in its opening paragraph, notes that
“[bletween 1984 and 1988, most of the railroad track within the [alleged] easement area not
embedded in concrete had been removed or covered.” The evidence submitted by Buncher in
this proceeding has established that all of the track was embedded in concrete and all of the track
was removed between 1984 and 1988.

> Pub.L. No. 93-236, 87 Stat. 985 (1974) (codified as amended at 45 U.S.C. §§ 701 et seq.).



(“Conrail”).® In order to undertake this massively complex task, the 3R Act created the United
States Railway Association (“USRA”), and charged the USRA with deciding which “rail
properties” the bankrupt railroads would convey to Conrail.” The 3R Act defined “rail
properties” as the “assets or rights owned, leased, or otherwise controlled by a railroad which are
used or useful in rail transportation service.™

In 1975, pursuant to the 3R Act, the USRA published a Final System Plan (“FSP”) that
designated for transfer to Conrail certain “rail lines,”’ which, “[u]nless otherwise specified, . . .
include] ] all rail properties . . . connected with, controlling or in any way pertaining to or used
by the designee in connection with the rail line designated including . . . connecting spur and
storage tracks.”'® The 3R Act also created the “Special Court,” a United States district court
composed of three judges that, among other duties, implemented the FSP by ordering the
conveyance of FSP-designated rail properties to Conrail."!

The FSP directed PCTC to transfer to Conrail “Line Code 2229,” which the FSP
described as a portion of the “Allegheny Branch” running from “Pittsburgh 11th Street” at

milepost “0.2” to “Pittsburgh 57th Street” at milepost “4.6."'? The Special Court issued its

®1d. § 101(b), 87 Stat. at 986.
"1d. § 201, 87 Stat. at 988-89.
8 1d. § 102(10), 87 Stat. at 987.

 FSP at 261. Relevant portions of the FSP are attached as Exhibit B to the Verified Statement of
Joseph M. Jackovic in Response to the Rebuttal of Allegheny Valley Railroad Company
(“Jackovic Second V.S.,” filed June 25, 2009 with The Buncher Company’s Response to
Allegheny Valley Railroad Company’s Rebuttal (“Buncher June 25 Response”)).

10 FSP at 241, the relevant portion of which is attached hereto as Exhibit A.
3R Act §§ 209(b), (c), 303(b)(1), 87 Stat. at 999-1000, 1006.

12 FSP at 274. See Buncher June 2 Reply at 6; Buncher June 25 Response at 7-9.



Conveyance Order on March 25, 1976." Pursuant to the Conveyance Order, the PCTC trustees
conveyed to Conrail through Conveyance Document No. PC-CRC-RP-173, inter alia, the
following rail property:

Situate in the County of Allegheny, Commonwealth of Pennsylvania, and being
the [PCTC’s] line of railroad known as the Allegheny Branch, and being all the
real property in the County lying in, under, above, along, contiguous to, adjacent
to or connecting to such line.

Such line originates in the County near 11th Street in Pittsburgh, connecting to
another line of railroad known as Philadelphia-Pittsburgh Main Line, passes
through Nadine and Oakmont and leaves the County near Logans Ferry.

The line of railroad described herein is identified as Line Code 2229 in the
records of the [USRA].”M

Attached to the 1976 Deed are detailed Valuation Maps denoting rail properties that PCTC
conveyed to Conrail."”> Valuation Map V.21.3/ST-1 shows the parcel of land at issue in this
proceeding as one of numerous Line Code 2229 “rail properties” conveyed through the 1976

Deed from PCTC to Conrail.'® As noted above, the FSP defined “rail properties” to include both

'3 Order of Conveyance to Trustees of Railroads in Reorganization in the Region, Misc. No. 75-
3(A), at 8-9 (Reg’l Rail Reorg. Ct. Mar. 25, 1976), attached hereto as Exhibit B.

4 Deed Between Robert W. Blanchette, Richard C. Bond and John H. McArthur, as Trustees of
the Property of Penn Central Transportation Company, Debtor and Consolidated Rail Company
at A-11 (executed March 30, 1976) (1976 Deed”). Relevant portions of the 1976 Deed are
attached as Exhibit C to the Jackovic Second V.S.

'> USRA used the Valuation Maps prepared by all steam railroads following surveys conducted
during 1915-1920 as “the basis for the conveyance of real property.” Harsimus, 571 F.3d at 16
(citing a verified statement of Victor Hand, the USRA director of facilities planning). The deeds
transferring property to Conrail conveyed all the transferor’s rail property except for parcels of
property marked on the Valuation Maps. 1d.

'® This Valuation Map is attached as Exhibit A to the Jackovic Second V.S. The parcel at issue
in this proceeding was neither listed in Exhibit B to the 1976 Deed as property excepted by
PCTC nor marked on the Valuation Map attached to the 1976 Deed as “excluded” property, and
was therefore transferred to Conrail.



lines of railroad and associated spur, yard and other ancillary trackage. See Harsimus, 571 F.3d
at 19.

Through a Deed dated July 20, 1983, Conrail conveyed to Buncher the parcel of land at
issue in this proceeding_;.l7 The 1983 Deed describes the parcel as a portion of the Allegheny
Branch, “identified as Line Code 2229 in the records of the [USRA],” and *“a part of the premises
which [PCTC], by Conveyance Document No. PC-CRC-RP-173 . . . granted and conveyed unto
[Comrail].”18 In addition to conveying title to the underlying real estate, Conrail conveyed to
Buncher “all the right, title and interest of [Conrail], in and to 3,000 lineal feet of railroad track
and appurtenances thereto, being Track No. 6 and Track No. 7, located on the above described
premises.”19 Conrail also reserved an easement “to continue to operate over and maintain its so-
called Valley Industrial Track which traverses the land hereinbefore described.”*

Soon after this 1983 conveyance and Conrail’s May 1984 receipt of a certificate from the
Interstate Commerce Commission (“ICC”) to abandon its common carrier rights over the portion
of the Valley Industrial Track between 16th and 21st Street, Tracks No. 6, 7, and 8 were
removed from the Buncher property, and the entire parcel of land was filled, graded and prepared

for non-railroad use.?' There has been no trackage on this Buncher property for more than 20

'7 Indenture Between Consolidated Rail Corporation and The Buncher Company (executed July
20, 1983) (“1983 Deed”). The 1983 Deed is attached as Exhibit A to the April 23, 2009 Verified
Statement of Russell A. Peterson, submitted with AVRR’s Petition (“Peterson First V.S.”). See
also Buncher June 2 Reply at 6-8.

'8 1983 Deed at 1-2.

19 1d.; see also Buncher June 2 Reply at 7.

20 1983 Deed at 2; see also Buncher June 2 Reply at 7 (quoting the easement language). As
noted above, this track has been referred to in this proceeding for convenience as Track No. 8.

2! The portion of Track No. 8 on Buncher’s property was surrounded by concrete pads, for the
track was used for loading and unloading purposes and therefore the concrete pads allowed



years. Moreover, Conrail never objected to the use of the Buncher parcel for non-railroad
purposes and never attempted to assert that it had continuing easement rights after receipt of the
1984 ICC abandonment certificate.
1L Legal Argument

In its Petition for Declaratory Order, AVRR claims that Conrail in 1995 transferred to
AVRR an alleged rail easement over Buncher’s property between 16th and 21st Street. AVRR
contends that this purported easement allows AVRR to construct track, install passenger rail
platforms and commence common carrier passenger and freight rail service over the entirety of
Buncher’s property and without the consent of Buncher or any other interested stakeholders. 2
Despite AVRR’s claims, Buncher has demonstrated in this proceeding that any easement rights
Conrail retained in its 1983 transaction with Buncher over Track No. 8§ were abandoned by
Conrail many years before its 1995 transaction with AVRR, as a result of the 1984 abandonment
proceeding, subsequent removal of the track from Buncher’s property and Conrail’s non-
objection to Buncher’s use of the property for non-railroad purposes.

A central issue before the Board in this proceeding is whether Conrail acquired Track No.
8 in 1976 as a line of railroad, as AVRR contends, or as an excepted track not subject to the
Board’s abandonment jurisdiction, as Buncher contends. Although Buncher believes that it has

submitted sufficient evidence before the Board to prevail on this issue, the Harsimus decision

trucks to pull up right alongside railcars stored on the track. See Supplemental V.S. of Joseph
Jackovic, filed with Bucher’s August 4 Motion, at 2. The concrete pads are shown on Valuation
Map V.21.3/ST-1 and provide further evidence that Track No. 8 was excepted track rather than a
line of railroad.

22 Even assuming that AVRR had any easement rights over Buncher’s property, which Buncher
strenuously disputes, the scope of any such easement would not cover the entire 90-foot width of
Buncher’s property (as AVRR claims). In its 1983 transaction with Buncher, Conrail only
reserved as easement for operating and maintaining its then-existing Track No. 8 and sold all
rights to Track Nos. 6 and 7 to Buncher. See Buncher’s June 2 Reply at 16-18.



requires the District Court (rather than the Board) to decide the regulatory status of Track No. 8
because it requires an interpretation of the conveyance documents associated with Conrail’s
formation in 1976.

Buncher has submitted evidence indicating that, at the time of the 1976 transfer from
PCTC to Conrail pursuant to the Conveyance Order, Track No. 8 was not a “line of railroad”
subject to ICC jurisdiction. Track No. 8 (along with Tracks No. 6 and 7) was one of many
excepted yard and industrial tracks in the Pittsburgh Produce Yards area that PCTC transferred to
Conrail as part of the Allegheny Branch “rail properties” identified by USRA in the FSP as part
of Line Code 2229.%

The Board has abandonment jurisdiction over a line of railroad under 49 U.S.C. § 10903,
but does not have authority over the abandonment of spur, industrial, switching, yard or other
ancillary trackage under 49 U.S.C. § 10906. For purposes relevant here, a “line of railroad” has
been defined as a:

line[ ] designed and used for continuous transportation service by through, full

trains between different points of shipment or travel, and [excluding] all that mass

of ‘tracks’ (as distinguished from ‘lines’) naturally and necessarily designed and

used for loading, unloading, switching, and other purposes connected with, and
incidental to, but not actually and directly used for, such transportation service.*

At the time of its transfer to Conrail in 1976, the portion of Track No. 8 on Buncher’s property
was used as a loading, unloading and car storage track surrounded by concrete padding.25 All of

the trackage and associated adjacent property west of 16th Street was sold by the PCTC Trustees

P 1d. at 4.

?4 Nicholson v. Interstate Commerce Commission, 711 F.2d 364, 367-368 (D.C. Cir.
1983)(quoting Detroit and M. Ry. v. Boyne City, G. & A.R.R., 286 F. 540, 546 (E.D. Mich.
1923).

3 See Buncher August 4 Motion at 4.



to Buncher and other non-railroad interests and was not conveyed to Conrail (as shown by the
hatch marks on Valuation Map V.21.3/ST-1). Therefore, Track No. 8 could not and did not
serve as a continuous through track for trains operating between different points subsequent to
the 1976 Conrail transaction. This confirms that, as Buncher contends, USRA did not designate
Track No. 8 as a “line of railroad” for transfer to Conrail but instead as excepted yard or
industrial track that was “incidental to, but not actually part of . . . line-haul transportation
service” and therefore “considered to be excepted track that is not subject to abandonment
jurisdiction.”26

Buncher also has submitted evidence establishing that, even assuming that Track No. 8
was conveyed to Conrail as a “line of railroad” in the FSP and the subsequent Conveyance
Order, Conrail obtained ICC authority in 1984 to abandon all of its common carrier rights over
the rail properties conveyed to Conrail by PCTC as part of Line Code 2229 between 16th and
21st Streets.”” This abandonment extinguished any common carrier rights that may have
attached to the portion of Track No. 8 which previously existed on the parcel of land at issue in
this proceeding, which property has its eastern boundary at 21st Street and thus would have been
encompassed within the scope of the 1984 abandonment.

AVRR claims that Conrail’s 1984 abandonment did not extinguish any purported
common carrier rights over the relevant parcel of land, but rather over a separate, parallel line of

railroad (also, according to AVRR, called the “Valley Industrial Track”) that allegedly existed

26 See Union Pac. R.R. Co.—Operation Exemption—In Yolo, County, CA, STB Finance Docket
No. 34252 (STB served Dec. 5, 2002)(“Yolo County™); see also Buncher August 4 Motion at 4.

?7 See Conrail Abandonment in Allegheny County, PA, ICC Docket No. AB-167 (Sub-No.
558N) (ICC served May 18, 1984). This decision was attached to the Verified Statement of

Joseph M. Jackovic (“Jackovic First V.S.,” filed June 2, 2009 with Buncher June 2 Reply). See
also Buncher June 2 Reply at 13-16.




one block south of this parcel along the same coordinates between 16th and 21st Street.”®
Because Conrail obtained all its rail properties in this area from PCTC pursuant to the
Conveyance Order, this AVRR allegation presupposes that PCTC transferred two separate lines
of railroad in this same area to Conrail through the 1976 Deed (even though, as Buncher has
shown. this other line of railroad was not identified by USRA in its FSP and does not appear on
subsequent Conrail track charts).

Although Buncher believes that the Board has sufficient evidence before it to determine
that the 1984 Conrail abandonment encompassed the portion of Track No. 8 on Buncher’s
property, AVRR's argument with respect to the 1984 abandonment is premised on an issue that
is within the exclusive jurisdiction of the District Court — i.e., whether the PCTC Trustees
conveyed two separate “lines of railroad,” both between 16th and 21st Streets in the Strip
District, to Conrail pursuant to the FSP, the Conveyance Order and the 1976 Deed.

Although AVRR’s position on the jurisdictional issues is less than clear, AVRR appears
to have acknowledged in this proceeding that the portion of Track No. 8 on Buncher’s property
was not used as line of railroad by the Pennsylvania Railroad or the PCTC prior to 1976.
Specifically, AVRR confirms that “Conrail’s predecessors used alternative operating tracks in
the Produce Yard for through train operations.”29 AVRR’s position appears to be that, after

Conrail’s 1984 abandonment of the Ft. Wayne Bridge and the Valley Industrial Track between

28 See Buncher June 25 Response at 4-7.

29 See Verified Statement of Russell A. Peterson in Response to the Buncher Company’s Motion
to File Supplemental Evidence, filed with AVRR’s August 13, 2009 Reply to the Buncher
Company’s Motion to File Supplemental Evidence, at 2 (“Peterson Third V.S.”).



16th and 21st Street (which AVRR claims is a different track than Track No. 8), Conrail began
using the Allegheny Branch trackage in a different manner.”’

However, Buncher has submitted evidence demonstrating that Track No. 8 was removed
from the Buncher property at some point between February 1984 (when Conrail obtained ICC
abandonment authority) and 1988. Thus, at most, any purported change in the usage of Track
No. 8 by Conrail would have been for a very brief period of time®' and would not have been
sufficient to change the regulatory status of the track from excepted ancillary track to a line of
railroad.’? In fact, Conrail never sought ICC authority after 1984 to operate Track No. 8 as a line
of railroad — for understandable reasons, since use of Track No. 8 did not extend Conrail’s

operations into new territory or otherwise implicate the jurisdiction factors identified in Yolo

County.‘33 Moreover, AVRR cites no precedent in support of its theory that any change in the

3% In making this and other arguments, AVRR continues to refer to the nature and use of the
“Strip District rail facilities” in general terms, and never specifically avers whether Conrail

changed its use of the specific portion of Track No. 8 on Buncher’s property. See Peterson

Reply V.S. at 2.

31 AVRR’s assertion in the Peterson Third V.S. that “[f]rom 1983 to present, the line between
16" and 21° Streets continued to be used by Conrail and then by AVRR as the western terminus
of the line of railroad over which interstate rail shipments were or could again be delivered or
originated in the Pittsburgh Strip District long after various Produce Yard tracks were removed”
— is patently misleading. See Peterson Third V.S. at 2. AVRR never operated over any relevant
trackage between 16th and 21st Streets, and Conrail at most operated over such trackage for a
brief period between its 1984 abandonment and the removal of the tracks.

32 See Yolo County, slip. op. at 3 (“A line is subject to our regulation under section 10901 if the
effect of the trackage is to extend the line of a carrier into new territory, if it is used for
continuous transportation service by through trains between different points, or if the trackage
constitutes the entirety of a carrier’s line.”)

33 Even if it were necessary to evaluate whether Conrail in fact changed its usage of Track No. 8
after 1984 to a degree sufficient to convert the track into a regulated line of railroad, the
regulatory status of the track prior to any such conversion (i.e. at the time of the 1976 creation of
Conrail) must first be determined. Thus, even under AVRR’s theory on this point, the threshold
issue remains one within the exclusive jurisdiction of the District Court.

in



nature of Conrail’s usage of Track No. 8 would have been sufficient to convert it from excepted
track into a line of railroad.™
III. The Harsimus Decision

In Harsimus, the D.C. Circuit confronted facts very similar to those found in this
proceeding, and determined that the Board had no jurisdiction to consider a petition for
declaratory order where resolution of the dispute involved “substantial questions with respect to
the interpretation of the FSP and [the Special Court’s] conveyance orders themselves.™

The 3R Act, as amended, provides that:

The original and exclusive jurisdiction of the special court shall include any

action, whether filed by any interested person or initiated by the special court

itself, to interpret, alter, amend, modify, or implement any of the [conveyance]

orders entered by such court . . . in order to effect the purposes of this chapter or

the goals of the final system plan.3 6
Congress abolished the Special Court as of January 7, 1997, and transferred “all jurisdiction and
other functions” of the Special Court to the United States District Court for the District of
Columbia.”’

In interpreting the above jurisdictional authority of the District Court qua the Special

Court, the D.C. Circuit in Harsimus relies heavily on earlier Special Court decisions. In Penn

Central, the Special Court “concluded that it had exclusive jurisdiction of an action seeking a

3* See The Atchison, Topeka and Santa Fe Ry. Co. — Abandonment Exemption — In Lyon
County, KS, ICC Docket No. AB-52 (Sub-No. 71X), slip op. at 3 (ICC served June 17, 1991)
(railroad’s “unilateral decision to change [the] use of [a] track segment over time” does not
transform the track segment from a line of railroad to an excepted track).

35 Harsimus, 571 F.3d at 19 (quoting Consol. Rail Corp. v. Pittsburgh and Lake Erie R.R. Co.,
459 F.Supp. 1013 (Reg’l Rail Reorg. Ct. 1978) (“P.& LE™).

3645 U.S.C. § 719(e)(2).

7 1d. § 719(b)(2).

11



declaratory judgment that its conveyance order ‘conveyed to Conrail all of [PCTC’s] right, title
and interest in a lease of certain railroad equipment.’”3 8 Harsimus quoted approvingly from
Penn Central, where the Special Court held that “*interpretation of a conveyance order is clearly
within [its] exclusive jurisdiction’” and that the Court had *“‘jurisdiction to consider at least some
aspects of [the conveyance document]’ because ‘it involves the implementation of [the]

conveyance order.””*® Harsimus also upheld the Penn Central and P & LE holdings that the

Special Court has “exclusive jurisdiction where resolution of the dispute involves the court’s
‘central functions,””*" and that “interpreting conveyance documents ‘so as to give effect to the
intention formulated by USRA and approved by Congress is within ‘the central functions’ of [the
Special] Court.”™"

In applying these rules to abandonment proceedings and interpretations thereof, Harsimus
held that “[o]nly in proceedings in which the Board’s authority is challenged and an
interpretation of the FSP or the Special Court’s conveyance order under 45 U.S.C. § 719(e)(2) 1s
required does the Board lack jurisdiction to resolve the question of the nature of the trackage

sought to be abandoned.™’ Accordingly, in abandonment proceedings, “the district court qua

the Special Court retains its exclusive jurisdiction to decide the antecedent question if it arises,

38 Harsimus, 571 F.3d at 18 (quoting Consol. Rail Corp. v. Penn Central Corp., 533 F.Supp.
1351, 1352 (Reg’l Rail Reorg. Ct. 1982) (“Penn Central”)).

39 Harsimus, 571 F.3d at 18 (quoting Penn Central, 533 F.Supp. at 1353-54).

40 Harsimus, 571 F.3d at 18 (quoting Penn Central, 533 F.Supp. at 1353 (quoting P & LE, 459
F.Supp. at 1017)).

4! Harsimus, 571 F.3d at 18 (quoting P & LE, 459 F.Supp. at 1017-18).

42 Harsimus, 571 F.3d at 20.

12



namely, whether the trackage was conveyed by the FSP as ‘part of [the rail carrier’s] railroad
lines.”"*

In the current proceeding, the Board is faced with these very same “antecedent
question[s].” In order to reach the ultimate question of whether AVRR holds a common carrier
easement over Buncher’s parcel of land, the Board must first determine whether Track No. 8 was
conveyed to Conrail in 1976 as a “line of railroad™ or as ancillary yard or industrial track that is
not subject to the Board’s abandonment jurisdiction. This determination requires an
interpretation of the FSP, the Conveyance Order, the 1976 Deed and the valuation maps attached
thereto.*!

This current proceeding, therefore, “raises substantial questions with respect to the
interpretation of the FSP and the Special Court’s conveyance orders themselves, and,
accordingly, the petition falls within the original and exclusive jurisdiction of the United States
District Court for the District of Columbia as successor to the Special Court to interpret an order
entered by the Special Court.”® For this reason, the Board must conclude here that it is without
jurisdiction to consider AVRR’s Petition for Declaratory Order.

If the Special Court determines that Conrail did not acquire Track No. 8 as a “line of
railroad” in the 1976 Deed, then the relief sought by AVRR must be denied because the Buncher
property would not have been subject to the abandonment jurisdiction of the ICC or the Board.

If the Special Court determines that Conrail did acquire Track No. 8 as a “line of railroad” in

3 1d. (quoting 49 U.S.C. § 10903, which grants authority to the Board to approve or deny
applications for abandonment).

# The Special Court considers documents issued pursuant to a Conveyance Order, like the 1976
Deed and the attached valuation maps, to be “conveyance documents.” See, e.g., Penn Central,
533 F.Supp. at 1353-54. The D.C. Circuit agreed with this approach in Harsimus.

45 Harsimus, 571 F.3d at 19 (internal quotations and citations omitted).

172



1976, it also must determine whether Conrail acquired a separate “line of railroad” parallel to
Track No. 8 along Smallman Street as part of the 1976 transaction. This determination would be
relevant to AVRR’s contention that Conrail’s 1984 abandonment authority does not encompass
Track No. 8, and necessarily would turn on interpretations of the FSP, Conveyance Order and
1976 Deed.

Thus, a central threshold issue raised by AVRR’s Petition for Declaratory Order is the
regulatory status of Track No. 8 at the time of the conveyance to Conrail in 1976. This
necessarily requires an interpretation of the FSP, the Conveyance Order and the 1976 Deed. The
Harsimus decision makes it clear that such an interpretation is within the exclusive jurisdiction of
the U.S District Court for the District of Columbia, as successor to the Special Court. For these

reasons, Buncher believes the Board must issue an order dismissing this proceeding.

Respectfully submijtted,

- e,
-
ey

Edward J. Fishman

Peter W. Denton
K&L Gates LLP
1601 K Street NW
Washington, D.C. 20006
(202) 778-9000

ATTORNEYS FOR
THE BUNCHER COMPANY

Dated: October 9, 2009
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EXHIBIT A

USRA Final System Plan of 1975 (pages 241-42)




24

rights that support such activity a.. not crucjal since
the very fact that a railroad has operated along the
rail line for years is evidence that it possesses anough

rail properties to support its operationa. And the Act,’

of course, contemplates the transfer of such propertles.

Under section 303(b) of the Act, the railroads in re-
organization will convey all thelr right and interest
in rail lines designated for transfer fres and clear of
any liens and encumbrances. This mdkes unnecessary,
at least for designation and oopveymoo purposes, the
large expenditure of time and money teqnlmd to sur-
vey the land and search title records. .

National, state and local naeds are bost served by hon-
oring existing utility easoments, crossing n.greemenis,
trackage right and other ‘operating and joint facility
agreaments insofar as they mlat.e to the pnrhculnrprop
erty designated. These srrangemants are tlierefors gen-
erally preserved in the demgpatlons iinder ‘the FSP.
It is not intended by thess desngnatxonn, however, to
forecloss in any way the exejoige- by uny designee of
any termination or renago}uﬁon rights pertaining to
such agrcements whethor arsing. through omrntxon
of law or from the agpesment-itself. :

Inwentory of Rail Lines and Related Facilitics: —-—The
estates’ valuation and ml-eghta records did ‘net pro-
vide & basis for developing an mventory ‘of the rall-
roads’ rail lines adequate for USRA's use. .

The most complets existing invuntoi‘-y was foupd to bo
the Penn Central Engipesring’ Department records,
which assign s uniqueé four 13} code, galled & line codg,
to each individual railroad Jine. Using this system 5

bagis, USRA and its gongult.u;ts developed unjque line

code designations for lines of the otlier rallroads umder
study which could bo eqsily ysed wi;h tllq Penn Gon~
tral’a syatom .

The line-code descriptions then wew compnad with
existing reference tools, including track charts, velu-
ation maps, Unitéd States Geodetic Survey maps,
oporsting timetables and interlocking disgrams.® In
some instances phyaxcd ingpections were used to venfy
these ‘descriptions. The most useful tool wag the rall-
roads’ track charts which ‘depict the routs ‘of esch Jine
of rilroad including ml]epost o locations, highwsay
grada crossings, gradeé crogsings with oflier lines of rail-
road, connections to other lines of. mllroad, overhufl
bndges and other engineering data. .

USRA created n computerized file (“User Flle”) Tist-
ing each individual line of pailroad for each estate and
showing line-code designations as contained in thé Pepn
Contral's Enginesring Dcpsn‘.ment records or as desng-

* laterlocking disgrams are detalied maps cbovh( al} lloes of rall-
road and switcher nudlted wnt a3 lnterlocking. As lntubekhg 15a
twiteh or group of switches (ute tod abd signal coutralled to
allow the pnun of tcaine (rom onc tuck u Agother ia proper
Stquesnce.

4 Miteposts are ber markers g nnproxlgnmy every mile atong
‘the lne which denete the mma from a given imun——mmr [
former key passeuger atation.

nated for other raucoad lines,*? including origin and
destination (by milepost, geographic reference and
branch name). Milepost and line-code locations have
been recorded for most facilities installed along the
rail line and have been correlated with the User File.
While this data. base represents u more complete inven-
tory of the estates’ rail lines than previously existed, it
is not perfect and does not purport to contain a complete
inventory of facll;txes and buildings along the rail lines.

Milepost designations are not always precise and,

3 therefore, milepost. designations in tho appendix are

necessarily approximate. The valuation maps generally
refloct historical designations which were made when
tho lines were built. Through the years, portions of lines
have been rejocated, and mileposts on some lines have
been renumbered. Milepost designations contained in
the tragk chqrts do not always correlate with the valun-
tion maps, although these discrepancies have been
muum;ud to the oxtent possible. Further, milepost des-

‘ignations in operating timetables inay not always re-

floct sithor tragk charts or valustion maps, particularly
where two formerly separate lines are now used a8 n
part of one through roite. And, in a few instances, the
physical milépasts on the ground may not correspond
t.o nuy of the above records. There also may be instances
whers a fow small lines now operate as a part of o yard
orasan industrial trask nnd may not have been assigned
u uirighe line code.

Degignation of Rail Lines.—This FSP designates for
trangfer Lg ConRail, for offer to profitable railrosds, for
acquisitipn b A.mtrak and for option to transportation
tuthorities, t%s rail Jines along the routes specifiad re-
specl:ively, for operstion by'each in Chapter 1, “Indus-
try Structurs”, and Chapter 2, “Passenger Servics.”’

Unless otherwise specified, each such rail line includes
all rai] properties (a8 defined in section 102(10) of the
Act)'connw_ted with, controlling or in any way pemin-
ing to or used or usable by the designes in connection
withi the rail line designated including, but not limited
to, inerals and mineral rights, franchises, permits, cer-
tificates of convenience and necessity, connecting spur
shd storags tmks Iand," grading,** tunnels and syb-

 The lHos codes origluslly used for Peoon Ceniral are those which
exioted o of Jnmu- 1, 1974. (n p few cases, Pons Central subme-
quhtly changeyd those code designations ; however, the USRA data base
used the sathe )loe code aumber under which the line was studied erigl-
nally. Purther, 1a some specific lnstances, UBRA revised line codes in
créating s compnur dsts base to accommodate & few unique clr
cymatamcss,

“ Land means adch propertien which can be carrted in Accoust 2 sod
locludes land, roadwsy, office, shop, and otber grecads: for Ingress
te or ctresp (rom such grounds: for borrow pits, waste banks, ssow
fences, sand feuces, and other rallway sppustenances; and for storags
of material adfoloing the rall Iine; land for wharves and docks and
the riparian oc watep righty Gecesaary therefore.

# Qrading means such properties which can be carried fn Account 3
s6d faeludes berm ditches, breskwators, bulkheading, diken (iscluding
those ot castern construction which are intended to functics toded-
nitely). ditches, dresping slopes, excavation for conversion of tunnsls
lato opem cuts, Slitag. graging outdts, grubling laod, material taked
Lroma borfow pits, Tetatning walls, revetmests, ciprap, spoti besk®
temporary treatling for Blls, tools for grading, and wing dams.

e e e, o s s —
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EXHIBIT B

Order of Conveyance to Trustees of Railroads in Reorganization in the Region, Misc. No. 75-
3(A) (Reg’l Rail Reorg. Ct. Mar. 25, 1976)
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SPECIAL COURT

REGIONAL RAIL REORGANIZATION ACT OP 1973

In the Matter of Special Cour

Regional Rail Reorganization Proceedings

N ot P Nttt Gt s et

ORDER OF CONVEYANCE TO TRUSTEES OF
RAILROADS IN REORGAWIZATION IN THE REGION

M A.

On March 12, 1976, the United States Railway

Association ("Association”), pursuant to Section 209(c)

of the Regional Rail Reorganization Act of 1973, as
amended ("Rail Act"), certified to this Court which rail
properties Qf railroads in reoriipdzation in the region
are to be transferred to Consolidated Rail Corporation
("Corporation") and which rail properties of such
railroads are to be conveyed to certain profitable
railroads as defined in the Rail Act ("Profitable
Railroads"), and advised this Court which rail properties
of such railroads are to be conveyed to States cr.

responsible persons in accordance with Section 208(d)(2)

.of the Rail Act; and

)
.
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- responsible person: and

‘ B’.‘ on l&arch 24, 1976, the Assocmt:.on fi.led with 0062 '

this Court a document supplementlng and perfecting its

- March 12, 1976, certifxcation of which rall properties_

of raxlroads 1n reorganxzation in the region are to be

N

transferred to the Corporat1on and whlch ta11 properties .

- of such'railroads.are to be conveyed_to Profztable

,Raiiroads,fStotesJOtlreepopsible'persoﬁs;fand

. C. om March 22,1976, the Corporation and:the

: Associatxon, pursuant to Sections 303(a)(1) and 306(a),

’ ‘~respect1ve1y, of the.Rail Act, deposited wtth this Court

all of the: stock and other securitles of the Corporation
‘and all of the Certificates of Value of the Association

Adesxgnated in the Pxnal System Plan that are . to be

",exchanged for the rail” ptopertles bexng transferred to

the Corporatlon, and

D. on Harch 22, 1976, each Profitable Raxlroad,

\1:State or responsible person, pursuant to.Sectxon
;303(a)(2) of the Rail Act, de9051ted vith thxs Court the
\5compensatxon desxgnated 1n the Final System Plan to be-

5.npaxd for ‘the. purohase of the rail propertxes ‘being . -

,:;conveyed to such Profrtable Railroad, State .ocC.

3286 L
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B.. the unusually large and complex conveyancxng
that will occur pursuant to this Order can be expected

to result 1n a need for corrections, amendments or .

supplements-to the Conveyance Documents (as he:einafter

- defined) angd to this Orde: ‘in o:der to catry out the

.1ntgnt of the_Fxnal System.Plan, of such.Conveyance

thcuments.énd'pfjthis QrderE

) NOW TBEREPORB, pursnant to Section 303(b)(1) of

‘ the Ra;l Act, it 15 hereby ordered°

©Sectionl. Definitions o

As used in this Order:

A.;i«Cergificgtion* shall mean the Cettifitation

ﬂ(incluéing all.hppendices and’document5~3ubmitted

therewith and made a part thereof) filed with this Court

»‘ﬁby the Associatzon on. March 12, 1976, and on file in thef

;offxce of the Cle:k of this Court at the anted States

| Coutthouse 1n Washlngton, D. C'i

P

::ﬁ., 'Cettlfxcation Supplement' shall mean the

fCertxfication Supplement (1ncludxng all Appendxces and

"documents submitted therewztb and made a ‘part thereuf)

4 filed thh this Court by the Association on Hatch 24,

.Fe
‘e

. .,.. c. . Y
[ . . .

. .&»3286 e
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'hereinafter defined)

the office of the Clerk of’ th;s eourt at’ ‘the United . | o
: States Cour thouse in Washmgton, D C. 0064 ‘

- C. "Conveyance Document Adaendum shall-mean'the.

. collection of documents denomlnated ”Conveyance Document

hddendum,‘ whigb was subm1tted to this court by the
Association with and as a pa:t of the Cettifxcatxon and

Certxficatlon Supplement and.. is on file in the offxce of

" the- Clerk of. this Court at the United States Courthouse

1n Wasbingtcn, ‘D.C.

D, "Conveyance Docurents" . shall mean the -

documents listed in the Ccnveyahée~Document'SchéduleslIas

'herelnaftet defxned). except that the Conveyance

Documents shall not include any- document or part theteof

‘filed with the: Certxflcatlon that has been superseded by

‘.any such document ‘filed with the Cettification

Supplementa~ All maps referted to in the Conveyance

.Documents are contained in the Hap Addendum (as

All computer printouts of tollzng

: stock and equipment 1nventory refetted to in. the

‘;Conveyance Documents are’ contaxned in the Rolling Stock

and Bquipment Addendum (as hereinaftet‘defined}.




B ver *

;the Schedules contained in Appendices I-A, I1I-A and Iv

Bt 'Conveyance Document Schedules -shall mean

of ‘the Certlfication ano Certification Supplement, which

“"Schedules identify the Conveyance Documents.

F. "Pfﬁal System Plan‘~shall meen the Plan

' ~prepared by the Assocxatlon whlch becane effective on
'November 9, 1975, pursuant to Section 208(a) of the: Rall

7-Act (a certxfied copy. of. whxch was’ fiied with this Courti

as Appendix 0-A to the’ Cert1£icat1on), together with the

A» Supplemental Report to the Plan -dated September 18, 1975,

deScrlbed in Section, 208(6)(1) of the Rail Act {a

"certzfzea copy of which was filedewith~this Court as

Appendxx 0-B to the Certifxcation), the Officxal Errata

_Supplement to the Plan dated December 1, 1975, descrxbed
"in Section 208(d)(1) of the Rail Act (a certifred copy
‘"of whicb was filed with this Court as Appendxx 0-C to the
“Certificatlon), the Notice containxng futther
) designations to the Plan, dated: Bebruary 25, 1976,
rdescrxbed in Sectzon 208(d)(3) of the Rail Act (a
R certifxed copy of which was filed with this Court as

-Appendix 0-D to the Certlficat10n), and the document

£iled es Appendrx O-E to’ the Certificatlon, whxch

wdocument contaxns ‘the further de31gnations of ra11

Afproperties described in Section 208(&)(2) of the Raxl Act.

oo
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- and Equipment Addendom'

-gG. 'Transfetor shall mean the pe:son or persons

identified as ‘the T:ansferor, Grantot or Assignot in -a

_Conveyance~bocument.

s . : : :
_B. 'Ttansferee shall mean the person ot persons
identified as the Transferee, Grantee or Assignee in a

Conveyance~Document.

I._ ‘Hap Addendum‘ shall mean the collectxon of

'1maps denomxnated "Map Addendum whxch was submxtted to
. this Court by the Associatlon with and as a patt oﬁ the
. Certificatxon angd Cettification Supplement and is on file

- 1n the' office of. tho Clerk. of this Court at ‘the United

States CourthouSe in Washxngton, D C. C0p1es oﬁ maps

'from the Map Addendum which are . referted to in the

. Conveyance Documents relating to a partxcular Transferor

are also on file with the United States District Court

having )urxsdiction over such Transfe:or.

. .

'“Vﬁ;¥“;i:J."'Rolling Stock and Bquipnent Addendum shall
, mean ‘the collection of tolling stock and equlpment ’

: 'inventory‘computer ptlntouts denomxneted_'aollxng Stock

.which5wae submitted on March 12,

51976. to this Court by the Associatxon with and as a- part

' ';of the Certification and is on fxle in the offxce of ther

HW3(286 5 '?35
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'Clerk of this cQurt at the United States Courthouse in

' ”‘Washxngton, D C. Copies of cowputer printouts from the

“'Rolling Stock and Bquipment Addendum whrch are referred,'

'tto in .the Conveyance Documents relatxng to a partxcular

Transferor are.also -on file.with the United States .fu'f

"Dlstrxct Coutt having Jurisdiction over such Transferor.‘

'~K. 'Opt1on shall mean a Conveyance Document

which gtants to the Transferee identxfied therein the

‘right to acquire designated raxl properties from the
'Transferor identzfied therexn in- accordance wzth the
-terms and conditions set forth in such Document.. For

-_purposes of determining~the-period within~which an Option

may be exercised, the effective date of this Order shall

be deemed to be 12: 01 a.m. on Aptll 1, 1976.

L. “Acknowiedgment'of Receiptvand Acceptance of

'Conueyance Document(s) ™ shall mean the instrumehts,'

copzes of -which. are attached to this Order as Addenda I

.?and II, that ate to be executed by the Transferees and

delxvered to the appropriate Transfetors in accordance

with the terms of this Order.

H, 'Conveyance Date“ shall mean 12 01 "a. m. on
Aprxl 1. 1976, except that, in the case. of property

acquited pursuant to the exercise of an Option,

- .. . | ' | . '-&QSZ&FC 73’6 -



‘Conveyance Date,_ fot purposes ‘of paragraphs A(l) and :

- 'A{2) of Section 4 of thxs Otdet, shall mean the date on

:'which such ptopetty is conveyed to the Transferee

| :~pu:suant to. the exercise of such Option.

’xb*Section’Z; Execution and Dellvety of Conveyance .

Documents

fhe'ttustee or truétees'oﬁ each Ttansferof -
1dentxfied in each Conveyance Document shall execute
(and, where 1ndxcated, shall acknowledge) and on or
before the Conveyance ‘Date shall deliver such Conveyance

Document to the Transfetee xdentiﬁied therexn -- such

z“delivery to-be. effective as of the. Conveyance Date. Any

:,such Conveyance Documenb (or any Conveyance Document

'-ﬂ‘delivered pursuant to the exercxse of.an Optlon) may be

executed, acknowledged, and de11vered on behalf of the

'tzustee .or trustees by any petson or persons -who has or
4”jihave been authorized to. petform such acts on behalf of
-:ﬂ the- t:ustee ‘or trustees by the United States District
?},Cou:t ot othe: coutt havxng )utxsdxction over the

.“fTransferor 1dentified in such ConVeyance Document.

'f.?Bxecution, acknowledgment and aelivery of any Conveyance

"Document in which The Connectxng Railway Company is

- 1dentifxed -as Transfero: shall be nade by The’ Connecting

Railway Company as Debtot in possession of its ptoperties

ST S e o .> S R '.le°\32.867“(?
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~ ('Connecting ). The executlon .and. delxvery of any

“.delxvered pursuant to the exercxse of an Option, the QQ

R & T

0069

. ConveyanCe Document by or on behalf of a trustee or

trustees or Connecting pursuant to thxs Order shall not

constxtute a. waiver of any rzght that such trustee or

: trustees or Connecting may have to object ‘to or

challenge, in whole or in. part, the conveyance ‘of the
property ldentifled in such Conveyance Document or the
terms and condxtxons of any ‘such conveyance or Conveyance .

Document..'The conveyance of all propertxes pursuant to

i'thxs Secticn shall be subject to- all applxcable terms and

fconditions of the Conveyance Documents, the Rail Act and

thxs Order, and each Transferor and Transferee shall

falthfully and expeditiously comply with and fulfill all

: such terms and condxtxons.‘

- Section 3. Acknowledgment of Receipt and Acceptance

.of Convexance Documentgsg

concurrently wixh delivery from a. Transferor of'

'fany Conveyance Docunent or Documents pursuant to this .
'H“UOrder, the: Transferee shall execute and delxver to suchfi
*fTransferor and forthwith file wlth ‘the Clerk of this
"*‘Court an Acknowledgment of Recezpt and Acceptance of.

";Conveyance Document(s) 1n the ‘form attached hereto as

:Addendum I

except that when a Conveyance Document is O
..\.-

*“?“3286?? 78
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' Acknowledgment of Receipt and Acceptance of: Conveyance

Docnment(s) shall be in the form attached hereto as A

'“.Addendum 11 and shall speczfy the time at wbich such
"'fConveyance Documents were actually delxvered.< In any

L case in which a- Iransferee receiveS-mo:e than one .

-
-

.Conveyance Document f:om a pattxcular Transferor, the :
7Transfetee may deliver and fxle a s;ngle Acknowledgment .
e of Recelpt and Acceptance of Conveyance Documents

. refetting to all of the Conveyance Documents received

from'such Transfe:or. The execution of any Conveyance

4*Document or the execntxon and- delivery of any '

':Acknowledgment of Recezpt and Acoeptance of Conveyance

”0070

Document(s) by any Transferee pursuant to thls Order, orv"

"the. executxon and dellvery of any other document pursuant
;to ‘the - terms .of such Acknowledgment of Receipt and
iﬁfAcceptance of Conveyance Document(s), shall not
::tconstxtute a waiver of any rxght that such Transfetee may
x7:.have to object to or. challenge, 1n whole o: in part, the
"~éioblxgations and condxtions imposed on such Ttansferee by
‘}fthe terms of any Conveyance Document or the tetms and

-,conditlone of the conveyance of the ptoperty identified

”jfzn such Conveyance Document. E
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[ L 5?";7 : sach conVeyance of property pursuant to. thxs ‘ ]

|- : - B - Otdex shall. whete appl 1cable. b_e Subject ~to the V. e ‘ ; -
i; L following terms and cohdztxons: f;‘f:t ;vf@;f.; S u,." )

S . " Allocation’ of Taxesg Assessments, Rébts;
R S ".License Fees, User Fees and Other Charges

. ;;'J. S e

(1) ‘ llocation over Txme.‘~hs?betWeeh the{

Lo . Transferor and Transferee identrfied in any Conveyance ’ '

1-ﬂ_i-.'t Document with respect to rail pnoperty couveyed to aAA”

S Transféree pursuant to thms Order, the obligatxon, 1£

‘_”f”f . any, for payment of EE '

*. o 'Vf}g T “,"(a)]ﬂany tax, assessment, 1icense fee, T

';or other charge 1mposed by a “::F;F;, i e

}‘ e ﬂ.";_ ’;rf,¢governmenta1 authorxty on or with . E
- R " "”7ﬁ; espect ta*any such property ot«'r'" E
Zv;a"Y use thereof or thereon for any ::

K

';;perxod of thme or term withzn:;tnunﬁ.i‘
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4Conveyance 'SP that

o - 12— 0 L
easement, encumbrance or other C
greement that continues to attach

-

to snch property after the

e Conveyance Date,

S

ot

sball be adjusted on a E rata basis to the Date of

the Transferor is obligated for

'-:K(i)
e any such payment as is.
attrxbutable to that portion of

such period or term preceding the

o Conveyance Date, and
-‘(ii) the Transferee is obllgated for B
o any such payment as is '4’i”i*l
o i attrxbutable to the balance of
‘]-n'f : such period or term. g ;f; -
Allocation in the Case of Subaxvxded or

(2)

o

“In the oase of any rail property

Aggredated Property.
referred t0<in the preceding subdxv151on (1) that.
is part of a parcel of property

Y la )
" or an.aggregatxon of property that

-

has been or is taxed. asseSSed or

otherwxse charged as a unxt for
m3286;c 74I
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”F‘_ tax,‘assessment, rent, 11cense fee, user fee or other

‘*Acharge is attributable to the parts constituting such

as of the Conveyance Date, ptovided that, lf any such ..'

e

el 0078
a petiod of tine ot term within . S

which the Conveyance Date falls,

“‘,';'(')YI. -

T _( ) is part of a parcel of p:opetty
ﬁ:_:;* oL an aggregation of propezty that
R is subject to one or more leases.t
licenses, easements, encumbrancesf- 
or other agreements that contznue.
} to attach ‘to’ such parcel ot 1!3t:
agg:egation of ptoperty after the'
Conveyance‘Date, A'  ’-3 f'=
the obliﬁatzon for payment -of. any tax, essessmeet; tent,". 
1£cense fee, user fee ot other chatge that is- or becomeSv‘T
payable yxth respect ‘to " such pazcel or aggregatlon of _
prope:ty for that patt of such period of time o: te:m as
follows the Conveyance Date shall be allocated to such

Transferee in the ptoportion that the value of such

propetty conveyed to such Ttansferee bears to the total

we 3285 it '742
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?f~l transfer or conveyance or creatxng such lzen or_

: h‘ : | ~0on4
relat;ve values of sucb parts, such allocation shall be :
made ‘on such ‘other baszs. If the parties are unable to

agree on: the basxs or method for allocat;ng any such tax,

assessment, rent, 1icense fee, user. fee or other charge,

tfg. either or both of such parties may apply to thxs Court C

£or an. order determining the basrs or method to be used
for such allocatlon.,

B, Pre-Recording Protection of Transferors
and fransferees

In the case of real ptoperty conveyed, or.

-reserved and excepted from conveyance, in any Conveyance
~ K

<7gDocument, on and after the Conveyance Date and untrl such

’;Conveyance Document shall have been filed for: record with "
. f\respect to such property in. each local 3urzsdiction in
1:;wh1ch such property xs sxtuated, no Transferor or.
‘131Trans£eree identxfred in. such Conveyance Document shall

- transfer or convey such property, in whole or in part,

or create any 1ien or encumbrance on or w;th respect ‘to

such property, unless the instrunent.effectxng such

o

. -

encumbrance provides that such property 1s subject to any

ARy

Azgﬁ‘ easementh encumbrance, right or benefit that may have

: been created or recognized 1n or by such Conveyance

. ’ ‘

Domment. fg“;ff?, . '%,I-h B '
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C. Rééignationseof_Reptesenteiives ofyohe Trustees

.

on- and after Conveyance Date. tﬁe*trusteeoor:ﬁ_

ttustees o£ each Ttansferor and Connectxng shaLl, upon

‘;=the request ot a Ttansfetee,,use his, thelr or 1ts best 5

Sl ~ef£orts to cause any person who is servxng at the request
;of such Transfe:or as a director or officer of anothet

e-:cotpo:atxon, partnershxp, JOlnt venture, .0C othe: JA -

‘ Tentetprise, the stock ownershlp or other corporate

{"1nterest in which is conveyed from such Transferot to S

v

"suchoT:ansfetee pursuant to>this Order. to'tesxgnvfrom,
,'_of»otherﬁise”act'in accotdance'with the lawful éireotions
'1jo£ the Transferee with respect to, such person s posztlon

;as such dx:ector or officer, provided, bowever, that

Znothingvherein shallvbe deemed a testralnt upon the

ahility of any such person otherwzse to- teszgn from such

V~f_posit1on as. director or of£1ce:.
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.section 5. 'Correctionm of‘Ertdrs

A.. Correction of Errors by or on: Applxcatxon
- .of Transferors and Transferees

.To the extent neceQSaryyto.""
- (a) Acarry.ou;-the_inient of a
Conveyance Document or to perfect.
-a deéignetion éon;ainedvin_the;'

Final Systen Pien, or

(b) record or. othethse perfect any
Conveyance Document delivered

pursuant to this Order under any
‘applicable statute, ordlnance,

ruleeor_regulation,

7each Transferor or Transferee shall perform, execute,b
acknowledge. endorse and delxver any and ell such further
.. acts, deeds, transfers, assignments, certificates and,
cgother instruments as- may be reasonably requested by any
:Transferor or Transferee 1n otder to convey, reconvey,
-ﬂconfxrn, clarify, 1dentify or more p:ecisely descrlbe rhe
i?;fpropertxes designated to be conveyed in the Fxnal System 5;
gPlan or’ the properties conveyed or reserved and excepted

: 2£rom conveyance in any Conveyance Document (or intendeé



- oo

[

so0 to be). If such parties are: unable to agree upon or

- 209(e) of the Ranfp.ct,

p Documents and shall certxfy that such Conveyance

.}ﬂDocuments. maps, ana printouts are ttue copxes of the

. . . - ) »..“.. ) 4. Ay -"’-)
B L

.- effectuate such ‘action as should ‘be- taken pu:suant to

this paragraph or. the dxvxsion of. costs incident to such

l action, such patty or pa:ties may apply to thxs Court for

_-such reliet as may be approptiate* provided that no

. person. shall apply to- thxs Couxt for an order ot other
*action.under this patagraph A thhout concuttently

'-séoving the Assocxatlon thh notice of such applxcatlon.

B. 'RetEntionfof Jutisdiction

L™

‘This Court rctainsfjur;sdictionzoﬁder“Section-

-

*séction 6. Ce:tifxcatlon of Dbcuments to Transfators and
‘ ?Eansferees .

P:omptly after the- entry of this Otder, the
Associat;on ‘shall delxver to eacb Ttansferor and
Transferee a copy of the Conveyance Documents to which
such Transfe:or or . Ttansferee is a party together with

each map and rollxng stock and equipment xnventozy :

-computer printout refetred to in such Conveyance

i

.,

’Conveyance Documents, maps. and prlntouts certzfied by

M ‘-_\ .

S

, f.'r‘if_wi'ég”.




noon ‘on Harch 29, 1976, and shall attest that each such

D

o079

set contams true copies of all such (:onveyance Documents e

certifxed to this Court by tbe Assoc1at10n.

. enty J 7 Ffumdly
- .-.Presiding’ Judge

m\m »\WWM

John Mz nor hhsaom

g pé_i:é:v " March _:,f, .'19'_1‘6, :

. d 4V“.
- ’i“f-f.’*'3286 . 748
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Mdéndum. 1 e

acknowledgment of Rece1pt and L
Accegtance of. Conveyance'Décument(s)' -

r-‘.' -

Pursuant to the ptovxsxone of Otder No..
<entered on Harch e 1976, by the.Spec1a1 Unlted States

District Coutt established pursuant to Sectxon 209(b) of

z‘the Regzonal Raxl Reorqanization Act Qf 1973 (Pub.-L. 93~
' 236, 87 Stat. 985), as anended;.

.*1f:theiT:ansferee

»m(bereafter, "Transfetee ) specifled in Conveyance‘

iDocument Schedule No.

A‘('5chedule') of the Cettlfxcatzon and/or Certxfxcation
jiSupplement submztted\to the’ Special Court on Hareh 12 and
R March 24 1976, respectively. by the - Unlted States

H'Railway Associatzon, heteby acknowledges recexpt and’

e f}: R L the Transferor

f‘f(hereafter..'Transferor‘) specxfled in the 5cbedule, of
Aa.the following Conveyance Dacuments listed 1n ‘the
'.Seheaule. unexecuted cop1es of wh;ch were contaxned in

- “the Conveyance Document Addendum submitted with the

.

"“a“Ce:txficatxon and Certificatzon Supplement.

”

-’

-

- 00w

gy
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.»occurted prior theteto. and, where an obligation or

‘ Jfof this document,

~ g - -12 i e 3 . A ’ -
BN "” , .o o ;0081

Location of Property

- ConveQahce Doéument No. ‘or Description of Document

"Tﬁé T ansferee-hereby acknowl edges that it

';feeeived delivery of the''foregaing Conyeyeneeluooumehts

as of 12:01 a.m. on April 1, 1976.

:The=Tradsfe:ee heteﬁy agrees«fot itself"and;its'

L successo:s and assigns to perform and observe each of the‘
L obligations and condxtions 1mposed on the Gcantee,

3 . Transferee: or. Assignee by the terms. of the foregoxng

Conveyance Documents, provided that . the Transferee does

not assume any obllgatlon or llab1lity that arises after

- the-date of delxvety of the foregoing Conveyance -

Documents out of any event, act or failure to act that

L liability is :elated to a period that is both before and’

after such date.,the Transfecee assumes only that portxon

e of the obligation or liabllxty whxoh 18 :easonably

v allocable to the pa:t of the petxod after such date.,

Whe:e reasonably requested by the Transfe:o:, in

~mo:der to remove any uncertaxnty as to the effectiveness

»the T:ansfetee will execute and deliver ’

w3286 750
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An recordable form a separate Acknowledgment Of Reeeipt”}'

" name by __ : SR ,.its

:duly autho:xzed so to do, attested by

0082

-and Acceptance of. Conveyance Document’with-respeCt to .any.

Conveyance Document,

IN HITNESS waaaaor, : N ., has

.—-.—_—-—._—.-—.—.—-———

caused.thxs Acknowledgment of’ Recelpt and Acceptance of

v

éonveyance pocument(s) to be executed "in its corporate

‘}1ts Assxstant Sec:eta:y, and its corporate seal to be ’ ' '

»hereunto affixed as of thzs day of 1 1976._and

“does’ hereby constztute and appoxnt ‘said . its ttue

'and lawful attotney in fact for it and 1n 1ts name to

acknowledge-thls Agknowledgment‘pi Recelpt.and Acceptance

of Conveyance Document(s) as its act and deed.

Slgned, attested and acknowledged
in the presence of the follow1ng

<w1tnesses.

[Inse:t'Tfanéferee‘élﬁamEI;:

-By.‘ ) -

' Attest'

Assxstant Secretary

[Corporate Seal]

- pistrict of Columbia, ss:



pe——

i

R

'hoonteined.

S Sg—

0083 '

On thxs ~day of .- 1976, before me, a o

Notaty Publxc authot1zed to take acknowledgments and

; proofs in the stt:ict of Columbia. personally appeaced

- ‘;_;.“‘”<‘, petsonally known to. me to be the petson named

' in the fotegoxng Acknowledgment of - Rece1pt and Acceptance

of Conveyance Document(s), bearing the same date as this

certificate of" acknowledgment, as. attorney in- fact- to -

:acknowledge the same for and 1n the name of

—u—--..—. _’

-and acknowledged himself to: be such attorney ‘in fact and
that the fo:ego1ng Acknowledgment of Receipt and

-Acceptance of Conveyance Document(s) is’ the free act and

. _'_;_ ;4_ for the purposes therexn

-

IN WITNESS-HQBREQP,'I'heteuntofseﬁ;my'hand éndf'

fofficial seal,




L acceptance ftom

0084

' Addendum 11

hcknowledgment of Receipt and.-
e Acceptance of Conveyance Document(s)

o

“,. Pursuant to the provxsions of Otder No.

enteteﬂ on Harch . 1976, by the Spec1a1 Dnited States ST

District Coutt established pursuant to Sectxon 209(b)

':of the- Regional Razl Reorganization Act ‘of 1973 (Pub. L.A
»93—236, 87 Stat. 985), as amended;,

-ffthe'TfénS£etee’f

(hereafter, ”Tiaﬁsferee‘).specified ih‘Cehveyahce

'Document Schedule No.

('Schedule ) of the Cettlfxcation and/or Certxficatxon
,Supplement submztted to the Specxal Court on March 12 and
"Barch 24, 1976, respectlvely, by the Uaxteé States f )

,Raxlway Assocxatxon hereby acknowledges recexpt and

aﬁ‘} tbe Transferorl

t(hereafter,l“Transferor') specxfied in tbe Schedule, of

'the following Conveyance Documents 11sted 1n the

L Schedule, unexecuted copies of which” wexe contained 1n o

:sthe COnveyance Document Addendum submitted with tbe ;;'" -

*Certzfication and Certification Supplement.-z ”“w_fgl .

,'3 A o o _,"'trr-?3285 &



: S . . Location of Property
Conveyance Document No. .for'Description of Document

The Ttansferee hereby acknowledges that 1t
reCeived delivery.of the fotegoing Conveyance Documents

.es of 1 a.m. (p m.) oh '.A ' 1976,

The Transferee hereby agrees for itself: and its
‘ successors and assigns to perform and observe each of the
a obligations and conditions imposed on the Grantee,
f Trensferee or. Assignee by the . terms of - the foregoing

‘Conveyance Dobuments: provided that the- Transferee ‘does .

’ not _assume any obligation or llablllty that - arises after
the date of delivery of the foregoxng Conveyance
‘ﬂDocuments out of any event, act or failure to .act that
"foccutred prior thereto, and, where an oblxgation or‘.
.y,liebility is related to a period that 1s both before ‘and
‘; after such date, the Tranferee assumes only that portion.
4,%of the oblxgatxon or. lxability which is reasonably

5;allocab1e to. the part of the period aftet such date.

Whete reasonably requested by the Transferor, in
,'order to remove any uncertainty as to the effectiveness

ﬂiof this document. tne Teensferee,#ill-egecutemand deliver

| lgnafe§32',8_6 e

0085
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- .. 0086
i in reco:dable form a sepa:ate Acknowledgment of Receipt

and Acceptance of Conveyance Document thh respect to any

. Conveyance Document.: -

"IN wrwness nnsaaop,.“;ﬁ___;;_ _s has caused this

N Acknowledgment of Recezpt ‘and Acceptance of Conveyance

{-Document(s) to be executed ‘in. its cotporate name - by

o — o _rits _______ ___ e duly authorized so to do, .'
'jiettested by

.~, its Assistant
ff l:Sectetaty, and its cotpotate seal to be he:eunto affixed

H‘as of ‘this _ 'day-of '. 1976, and does heteby

'constxtute and’ appoint said _ ;.;..._{~ __its’ true and

‘ 1awfu1 attorney Ln fact fo: it and in its - name to
,facknowledge ‘this’ Acknowledgment of Receipt and Acceptance

.of Conveyance Document(s) as ‘its. act and deed

.‘signed; attested end ecknowledged
:-in ‘the presence of the followxng
'cwitnesses- - o

’fﬁjjneefthransfefee‘siNane}

: el ' 154_';;-‘8y:5

.Attest-'” |
Assxstant Secretary

'.[COrporate Seal]

L

" District.of Columbia, ss: .. -




PR

2 the Dlstrzct of Columbla, personally appeared

N — — — —

 ;.2:U1 f; : éf _ n' a;a[d' ..da" | OQQ?!"

R On this _ day “l ‘ 1976, before me,_a Notary

'Publzc authorlzed to take acknowledgments and, proofs 1n

perSOnally known to me: to be the person named in. the .

f‘foregoing Acknowledgment of Receipt and Acceptance of
ECOnveyance Document(s), bearxng the same date as’ thls
' ffcertificate of. acknowledgment, as attorney dn. fact to-
':flacknowledge the same for and’ 1n the . name of - and
"}:acknowledged himself to be such attorney in fact and that
,Gfthe £oregoing Acknowledgment of Recelpt and Acceptance

xerf Conveyance~Document(s) 1s the ﬁree act and deed of _

for the purposes thereln contaxned.'

m wxmass wuaaeos, I hereunto ‘set my hand and .

;:ﬁofficial seal.

o '“3286;758



CERTIFICATE OF SERVICE

I hereby certify that on October 9, 2009, I caused the foregoing The Buncher

Company’s Response to Request for Additional Briefing to be served via first class mail,

postage prepaid, on the following:

Office of Mayor Luke Ravenstahl
City of Pittsburgh

City County Building, Fifth Floor
414 Grant Street

Pittsburgh, PA 15219

George Spector, City Solicitor
Law Department

313 City County Building
414 Grant Street

Pittsburgh, PA

Rob Stephany, Executive Director

The Urban Redevelopment Authority of
Pittsburgh

200 Ross Street

Pittsburgh, PA 15219-2016

Sharon O’Neill, Asst. General Counsel

The Urban Redevelopment Authority of
Pittsburgh

200 Ross Street

Pittsburgh, PA 15219-2016

Mr. Dan Onarato

Office of the County Executive
Courthouse

436 Grant Street, Rm. 101

Pittsburgh, PA 15219

Michael H. Wojick, County Solicitor
Allegheny County Law Dept.

Fort Pitt Commons

445 Fort Pitt Boulevard, Suite 300
Pittsburgh, PA 15219

Westmoreland County Board of
Commissioners

Main Office

2 North Main Street, Suite 101
Greensburg, PA 15601

Mr. Chuck DiPietro, Transportation Dir.
Southwester Pennsylvania Commission
425 Sixth Avenue, Suite 2500
Pittsburgh, PA 15219-1852

Larry J. Larese, Executive Dir.
Westmoreland County IDC

40 N PA Avenue, Fifth Floor, Suite 520
Greensburg, PA 15601

Richard R. Wilson, Esq.
518 North Center Street, Suite 1
Ebensburg, PA 15931

Peter W. Denton



