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BEFORE THE
SURFACE TRANSPORTATION BOARD

CITY OF LINCOLN -- PETITION FOR ) FINANCE DOCKET
DECLARATORY ORDER ) NO. 34425

REPLY IN PARTIAL OPPOSITION TO
PETITION FOR DECLARATORY ORDER

Pursuant to the procedural decision served December 9, 2003, LINCOLN LUMBER
COMPANY (LLC), a Class III rail carrier, hereby replies in partial opposition to a Petition for
Declaratory Order (Petition) filed by the City of Lincoln, Nebraska (the City) on November 6,
2003.

FOREWORD

Consistently, for over 100 years to the present, the 100-foot railroad operating right-of-
way has received special protection in the law. The highest Courts in the land -- the United
States Supreme Court, and the United States Court of Appeals -- have held unequivocally that
railroad companies are entitled to exclusive use of the full width of their rights-of-way,
including, specifically, portions of the right-of-way not currently in active rail use.

The Petition is an attempt to administratively reverse that fundamental legal principle.
Although it has been filed nominally by a municipality, there is little doubt that the national trail
organization is in back of it. Rails-to-Trails has not been successful legislatively in
accomplishing forced trail use of railroad rights-of-way. Now trail interests want this Board to
help them accomplish that goal through the back door -- by means of condemnation under state
law. The Board ought to emphatically decline that invitation to thwart the will of the United

States Congress.



The lion invariably attacks the smallest animal in the herd. That explains the trail
interests’ choice of Lincoln Lumber Company’s five-block rail line for their attempted forced
taking, rather than property of a major Class I rail carrier. But make no mistake: if Rails-to-
Trails gets the Board’s permission to carve out 20 feet of this shortline railroad’s operating right-
of-way, trail interests could and would use condemnation to shrink numerous additional railroad
rights-of-way from 100 feet to 80 feet or less. That is a direct challenge to the Board’s statutory
duty to preserve and promote continued rail service.

Lincoln Lumber Company expended a substantial sum in good faith to acquire its rail line
for continued rail service. It has expended significant additional sums for improvement of its
right-of-way and trackage for more efficient and economical provision of rail service. It has
explicit plans for continuing improvements to further increase rail efficiency and economy.
When making those important investment decisions, Lincoln Lumber Company relied heavily on
the Board’s explicit statement in the course of the acquisition proceeding that a right-of-way
acquired for rail use is not subject to trail use. Trail interests ought not to be permitted years later
to collaterally attack that Board determination. If trail interests want forced use of railroad
rights-of-way, they are required to seek it prospectively before the United States Congress.

NATURE OF THE PETITION

The Petition in effect seeks a declaration that federal law would not preclude the City
from using eminent domain under Nebraska law to condemn a 20-foot width of LLC’s railroad
right-of-way (ROW) for a pedestrian and bicycle trail (trail).

The City says at page 1 of the Petition that it seeks a declaration that its proposed

condemnation of ROW would not constitute acquisition of a rail line under 49 U.S.C. § 10901 or
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abandonment of a rail line under 49 U.S.C. § 10903. But if the Board were to so declare, it
would not follow that condemnation of railroad ROW for a trail under state law is permissible
under federal law. Fundamental questions of federal law that have not been addressed by the
City are determinative of that issue, i.e.:

(1) whether such condemnation would constitute an impermissible collateral attack
on the Board’s prior determination that LLC’s ROW is not subject to trail use;

(2)  whether such condemnation would unduly burden interstate commerce by
impinging on LLC’s right to exclusive use of the full width of its operating ROW;
and

3 whether such condemnation would be federally preempted under 49 U.S.C.

§ 10501(b) as state regulation of rail transportation.
STATEMENT OF POSITION
LLC is not opposed to the City’s proposal for improvements to the storm sewer, assuming
adequate compensation is paid for taking of land. While the project would be temporarily
disruptive during construction, the sewer, being underground, would have minimal effect on
safety and rail utilization of the surface of the ROW.

LLC is opposed to the proposal for a trail in any segment of the rail line ROW. Initially,

LLC stated that it would not oppose a trail in the north edge of the ROW between 19" and 22™
Streets. In light of that concession involving three blocks, LLC asked the City to concede only
one block by routing the trail around the ROW between 22™ and 23" Streets. The City refused to

do so. In light of the City’s refusal to compromise, LLC hereby withdraws its agreement to a



trail between 19™ and 22" Streets. LLC opposes a trail in any part of its rail line between 19™
and 24" Streets.

LLC’S STATUS AS A CLASS III RAIL COMMON CARRIER SUBJECT
TO BOARD JURISDICTION IS INDISPUTABLE

LLC is a Class IIl common carrier by rail subject to the jurisdiction of the Board under 49
U.S.C. § 10101 ef seq. By virtue of a Board decision in Union Pacific R. Co. -- Aband, Exempt.
-- in Lancaster County, NE, 1998 STB LEXIS 1503 (STB Docket No. AB-33 [Sub-No. 112X],
decision served Jan. 16, 1998), LLC was authorized to acquire a segment of rail line between 19
and 24" Streets in Lincoln, Nebraska from Union Pacific Railroad Company (UP) for
continuation of rail service. That rail line connects at 19™ Street with a rail line owned by
Omaha, Lincoln & Beatrice Railway Company (OLB). The rail line is used for delivery and
receipt of freight in interstate commerce.

LLC’s acquisition of that line segment from UP was consummated on November 8, 2000.
OLB provides rail service over that segment pursuant to an operating agreement with LLC. LLC
has used that rail service to receive shipments of lumber and building materials on a regular and
increasing basis.

LLC acquired the line segment pursuant to the offer-of-financial-assistance (OFA)
provisions of 49 U.S.C. § 10904. Those provisions allow financially responsible persons to

acquire rail lines for continued rail service that otherwise would be abandoned.? A rail line so

v The statement of the City’s Assistant City Attorney Joel D. Pedersen that LLC’s
attorney stated to him that LLC acquired the rail line in a deliberate attempt to block trail use is
flatly untrue. (Petition, Appdx. E at 2, §8). In response to an inquiry by Mr, Pedersen, LLC’s
attorney told him that acquisition of the line for continued rail use under an OFA would preclude
trail use. That is a true statement, but Mr. Pedersen was not told that LLC’s purpose in acquiring

(continued...)
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acquired is a line of railroad rather than exempt trackage, and the owner of such a rail line, as
well as its operator, thereby become rail carriers subject to the jurisdiction of the Board. See
Railroad Ventures, Inc. v. STB, 299 F.3d 523, 561 (6" Cir. 2002).

LEGAL BASES FOR DECLARING THAT FEDERAL LAW PRECLUDES
THE PROPOSED STATE LAW CONDEMNATION FOR A TRAIL

Contrary to the declaration sought in the City’s Petition, there are three distinct legal
bases for the Board to declare that federal law precludes the proposed state law condemnation for
trail use, viz.:

1. The Board has already determined that under federal law LLC’s railroad ROW is not
subject to trail use. Condemnation of that ROW for trail use under state law would
unjustifiably undermine that determination, upon which LLC has reasonably relied. The
City’s attempt to condemn part of this ROW for a trail constitutes an impermissible
collateral attack on the Board’s prior determination.

2. Rail carriers subject to Board jurisdiction are entitled to exclusive use of the full width of
their operating ROWs as a matter of federal law, including portions of such ROW not
currently in active rail use. Condemnation of any part of LLC’s railroad operating ROW
for trail use under state law would burden interstate commerce because it would
unlawfully impinge on that right to exclusive use.

3. State regulation of rail transportation is federally preempted under 49 U.S.C. § 10501(b).

Condemnation under state law is “regulation” within the meaning of § 10501(b). Land

¥(...continued)
the line was to block trail use (see Appendix 3). LLC’s purpose was to continue rail service, and
it has done so.

-5-




within a rail carrier’s operating ROW, especially such land in a terminal area that is used

and required for delivery and receipt of rail freight for shippers or receivers, constitutes
“rail transportation” within the meaning of § 10501(b), as defined in 49 U.S.C. §§
10102(9)(A) and (B). Consequently, condemnation of any part of such ROW land for
trail use under state law is federally preempted under § 10501(b).
Application of each of those legal bases is explained below.

1. Federal Law Precludes The Proposed State Law Condemnation Because
Condemnation Of LLC’s ROW For Trail Use Under State Law Would

Unjustifiably Undermine The Board’s Prior Determination Under Federal
Law That LL.C’s ROW Is Not Subject To Trail Use

The City is attempting to use state condemnation law to achieve trail use of LLC’s ROW
in defiance of the Board’s prior determination under federal law that LLC’s ROW is not subject
to trail use. The Board has often paid heed to the intent of Congress that rail use of ROW land
takes precedence over trail use. When LLC acquired this rail line, the Board determined that
such acquisition for continued rail service required a finding that the ROW is not subject to trail
use. That determination was fully in accord with Congressional intent. LLC has reasonably
relied on that determination in acquiring and making improvements to its rail line. The Board
should not permit the City to subvert that Congressional intent, and to undermine the Board’s
prior determination under federal law, by means of resort to state condemnation law.

In the same proceeding in which LLC acquired the line segment at issue under OFA
provisions, the City attempted to acquire the segment from UP for trail use. The City asked that

the Board issue a notice of interim trail use (NITU) under the National Trails System Act, 16




U.S.C. § 1247(d). When a NITU is issued, a trail user and a rail carrier negotiate for railbanking
of the rail line ROW land, and for trail use of the ROW land in the interim.

The STB issued the requested NITU, but cautioned that trail use would be foreclosed if
the segment were to be acquired under the OFA provisions for continued rail use. Union Pacific
R. Co. -- Aban. Exempt. -- in Lancaster County, NE, 1997 STB LEXIS 241 (STB Docket No.
AB-33 [Sub-No. 112X], decision served Sept. 24, 1997), at *35-36. The Board said (id.,
emphasis added):

The parties should note that operation of the trail use procedures could be
delayed, or even foreclosed, by the financial assistance process under 49 U.S.C.
10904. As stated in Rail Abandonments - Use of Rights-of-Way as Trails, 2
L.C.C.2d 591 (1986) (Trails), offers of financial assistance (OFA) to acquire rail
lines for continued rail service or to subsidize rail operations take priority over
interim trail use/rail banking and public use. Accordingly, if an OFA is timely
filed under 49 U.S.C. 1152.27(c)(1), the effective date of this decision and notice
will be postponed beyond the effective date indicated here. See 49 CFR
1152.27(e)(2). In addition, the effective date may be further postponed at later
stages in the OFA process. See 49 CFR 1152.27(f). Finally. if the line is sold
under the OFA procedures, the petition for abandonment exemption will be
dismissed and trail use precluded. Alternatively, if a sale under the OFA
procedures does not occur, trail use may proceed.

The principle that acquisition of a rail line pursuant to OFA provisions takes precedence
over trail use of the rail line ROW is well settled. See, e.g., 1411 Corporation -- Aband. Exempt.
-- in Lancaster County, P4, 2001 STB LEXIS 712 at * 12 (STB Docket No. AB-581X, decision
served Sept. 6, 2001) (“. . .(Dt is well settled that an OFA should take priority over a trail use
proposal because of the strong Congressional intent to preserve rail service wherever possible
[footnote omitted].”), citing 49 C.F.R. § 1152.29(d) and Rail Abandonments - Use of Rights-of-

Way as Trails, 2 1.C.C.2d 591, 608 (1986).




Congress could not have intended that trail interests be permitted to use state law to

circumvent the effect of the settled federal principle that an OFA acquisition for continued rail
use takes precedence over trail use. Consequently, the Board should decline to make the
declaration requested by the City inasmuch as condemnation of LLC’s rail ROW land for trail
use under state law would unjustifiably undermine the Board’s prior determination under federal
law that LLC’s ROW is not subject to trail use. The City’s Petition should be denied on that
basis.
2, Federal Law Precludes The Proposed State Law Condemnation Because
Condemnation Of LLC’s Railroad ROW For Trail Use Under State Law

Would Unlawfully Impinge On The Right Of LLC Under Federal Law To
Exclusive Use Of The Full Width Of Its ROW

Rail carriers subject to Board jurisdiction are entitled to exclusive use of the full width of
the land in their ROWs, including land that is not in active rail use. The Board should decline to
make the declaration requested by the City because condemnation of a portion of the width of
LLC’s ROW land for a trail under state law would unlawfully impinge on that right.

The leading case is Midland Valley R. Co. v. Sutter, 28 F.2d 163 (1928). In that case, the
Midland Valley Railroad Company had been granted an easement for railroad purposes over land
that was 195 feet wide. Descendants of the owner of the fee interest in that land entered onto that
land to drill for oil and gas. Midland Valley brought an action to enjoin them from doing so. The
lower court held that the descendants were entitled to drill at points 50 feet or more from the

center of Midland Valley’s main track, but not within the 100-foot width normally considered to

¥ It is not material that the City here seeks 20 feet of the 100-foot width for trail use.
The Board’s prior determination encompassed the full width of LLC’s rail ROW, i.e., the Board
found that the ROW land as a whole is not subject to trail use. That determination ipso facto
encompassed the lesser 20-foot width that would be condemned by the City.
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constitute a rail carrier’s operating ROW. The Court of Appeals reversed, holding that as a

matter of federal law, Midland Valley is entitled to exclusive use of the full width of its ROW

land. (/d. at 167-168). The Court of Appeals said (id., emphasis added):

. . . The basic reason for the majority rule is that exclusive possession is
necessary to enable the railroad company to safely conduct its business and meet
the duty of exercising that high degree of care which the general law and
administrative rules enjoin upon it. In the performance of these duties, imposed
by general law and a national administrative tribunal for the public welfare, it
should not be hampered by interference through the use of its right of way by the
owners of the servient estate, although such use might be justified under the
principles announced in local decisions. The character, nature and extent of the
right of way granted in general terms depends upon the use to which it is to be
devoted. It depends upon what the railroad company requires in order to properly
operate its railroad over such right of way. The requirements of the railroad
company in this respect are largely determined by the duties imposed upon it by
general law. These duties require it to have the exclusive possession of its right of

way...

That principle goes back to Northern Pacific Railroad Company v. Smith, 171 U.S. 260
(1898), in which the United States Supreme Court held that a railroad company was entitled to
exclusive use of its ROW land that was 400 feet wide, notwithstanding that only about 25 feet of
that width was being actively used in rail service. The Supreme Court said (at 275, emphasis
added):

Upon principle and authority we therefore conclude that neither the city of
Bismarck, as owners of the town site, nor its grantee Smith, can, under the facts
and circumstances shown in this record, disturb the possession of the Northern
Pacific Railroad Company in its rights of way extending two hundred feet on each

side of its said road. The finding of the trial court, that only twenty-five feet in
width has ever been occupied for railroad purposes. is immaterial. By granting a

right of way four hundred feet in width, Congress must be understood to have
conclusively determined that a strip of that width was necessary for a public work
of such importance, and it was not competent for a court, at the suit of a private
party, to adjudge that only twenty-five feet thereof were occupied for railroad
purposes in the face of the grant and of the finding that the entire land in dispute




was within two hundred feet of the track of the railroad as actually constructed,
and that the railroad company was in actual possession thereof by its tenants. . .

To the same effect is New Mexico v. United States Trust Company, 172 U.S. 171 (1898),
where the United States Supreme Court quoted favorably from Southern Pacific v. Burr, 86
California 279, to the effect that the absence of active railroad use of the ROW land at issue is
not material where the carrier had potential for use of the land in the future for side tracks or
other purposes, viz. (at 184, emphasis added):

... [t is true the strip of land now actually occupied by the roadbed and
telegraph line may be only a small part of the four hundred feet granted, but this
fact is of no consequence. The company may at some time want to use more land

for side tracks, and other purposes. and it is entitled to have the land clear and
unobstructed whenever it shall have occasionto do so...

The decision in Northern Pacific Ry. Co. v. Townsend, 190 U.S. 267 (1903), is in accord.
In that case, the Supreme Court held that a portion of a railroad ROW not currently in active use
for train operations was not subject to a claim of adverse possession under state law. (Id. at 273).
The Supreme Court cited its prior decisions on the issue, and said (at 272, emphasis added):
. . . Neither courts nor juries, therefore, nor the general public, may be

permitted to conjecture that a portion of such right of way is no longer needed for
the use of the railroad and title to it has vested in whomsoever chooses to occupy

the same. The whole of the granted right of way must be presumed to be
necessary for the purposes of the railroad, as against a claim by an individual of an
exclusive right of possession for private purposes.

The Supreme Court cases involved land grants from government, but the principle is not
limited to land grant ROW. The ROW easement in Midland Valley R. Co. v. Sutter, supra, was
acquired by private grant.

This time-honored legal principle is every bit as valid and binding at the present time.

The subject is covered ably in a recent article entitled “Pipes, Wires and Bicycles,” Wright and
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Hester, 27 Ecol. Law. Quart. 351 (2000). The authors there point out that the most important

feature of a railroad easement over ROW land is exclusivity (at 397). The authors emphasize
that since the decision in Midland Valley R. Co. v. Sutter, supra, there is virtually no authority for
the proposition that landowners can lawfully use unused portions of land over which a railroad
company has an easement (id. at 399-402). The authors conclude as follows (id. at 402,
emphasis added):

.+« (T)he courts are unanimous that a railroad easement . . . entails
exclusive control over the surface of the easement, and extends to include possible

future use even when the railroad is using only a portion of the easement (footnote

omitted).

For ease of reference, a copy of the cover page and pages 397-402 of that article on a rail
carrier’s right to exclusive use of its ROW land under federal law are attached as Appendix 1 to
this Reply.

LLC has a fee ownership interest in its ROW land, rather than an easement for railroad
purposes. It is apparent that a rail carrier’s right to exclusive use of the full width of its ROW
land has even greater application when the railroad company owns the fee than when the
company has an easement.

The upshot of the foregoing is that as a common carrier by rail in interstate commerce,
LLC has the right to exclusive use of the full width of its ROW land, regardless of whether less

than the full width of that land is actually being used in rail operations. That being the case,

condemnation of any portion of LLC’s ROW land for trail use under state law would impinge on
that federal right, and, for that reason, would unduly burden interstate commerce in violation of

the United States Constitution. The City’s Petition should be denied on that basis.
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3. Federal Law Precludes The Proposed State Law Condemnation Because
Condemnation Of LLC’s ROW Land For Trail Use Under State Law Is
Federally Preempted Under 49 U.S.C. § 10501(b)

Inasmuch as LLC has a right under federal law to exclusive use of the full width of its
railroad ROW land, state or municipal regulation of any width of that land would be federally
preempted, regardless of whether such width is located on the edge of the ROW or is not in
active rail use.

The United States Court of Appeals for the Seventh Circuit recently so held in Michigan
Southern R. Co. v. City of Kendallville, 251 F.3d 1152 (7® Cir. 2001). In that case, the City of
Kendallville sought to enforce a municipal ordinance against Michigan Southern that required
that weeds be cut on the full 100-foot width of railroad ROW. A regulation implementing the
Federal Railroad Safety Act required that vegetation be controlled on railroad property “on or
immediately adjacent to the roadbed.” The parties stipulated that “immediately adjacent to the
roadbed” means 15 feet in both directions from the center of the main track, i.e., a 30-foot width.
The lower court held that in light of the federal regulation, enforcement of the municipal
ordinance was federally preempted as to the portion of the ROW within that 30 feet, but not as to
the remaining 70 feet on the edges of the ROW. The Court of Appeals reversed, holding that
federal preemption also applied to the land on the edges of the ROW. The Court stated that “we
cannot find that local municipalities can enforce local weed control ordinances on railroad rights-
of-way” (id. at 1154-1155). The Court treated the 100-foot-wide operating ROW as a whole,
notwithstanding the more limited application of the federal regulation.

The Court’s ruling in that respect is consistent with the Board’s treatment of the entire

100-foot width of rail carriers’ operating ROWs as “used and required” for rail service under 49
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C.F.R. § 1152.34(c), notwithstanding contentions that rail service can be provided with as little

as a 30-foot-wide ROW. See, e.g., Burlington N. R. Co. -- Aband. Exempt. -- in Snohomish
County, WA, 1996 STB LEXIS 73 at *10-12 (STB Docket No. AB-6 [Sub-No. 375X], decision
served March 11, 1996); and Boston & M. Corp. -- Aband. & Discon. of Serv. in Hartford
County, CT, 1991 ICC LEXIS 178 at *13-16 (ICC Docket No. AB-32 [Sub-No. 43], decision
Aug. 7, 1991).

Where a federal statute contains a specific preemption clause, the language of that clause
is the focus for determination of whether federal preemption applies. CSX Transp., Inc. v.
Easterwood, 507 U.S. 658, 664 (1993); Railroad Ventures, Inc. v. STB, supra, 299 F.3d at 562;
Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 442 (5® Cir. 2001). The statute providing for
federal preemption of state regulation of rail transportation is 49 U.S.C. § 10501(b). That statute
has a specific preemption clause, as follows:

« « « (Dhe remedies provided under this part with respect to regulation of

rail transportation are exclusive and preempt the remedies provided under. . .

State law.
The statute was enacted as part of the ICC Termination Act of 1995, effective Jan. 1, 1996. A
court has observed in reference to that statute that “it is difficult to imagine a broader statement
of Congress’s intent to preempt state regulatory authority over railroad operations.” CSX Transp.
v. Georgia Public Serv. Comm., 944 F.Supp. 1573, 1581 (ND, Ga. 1996). All of the cases
interpreting that statute find a broad reading of Congress’s preemption intent, not a narrow one.
City of Auburn v. United States, 154 F.3d 1025, 1030 (9" Cir. 1998).

The federal preemption issue here can thus be framed as follows:

-13-




Is the use of eminent domain under Nebraska law to condemn a 20-foot
width from LLC’s 100-foot-wide railroad ROW land for use as a trail “regulation
of rail transportation” within the meaning of 49 U.S.C. § 10501(b)?

If that issue is resolved in the affirmative, the proposed use of eminent domain would be
federally preempted by virtue of 49 U.S.C. § 10501(b).

It already has been determined in Wisconsin Central, Ltd. v. City of Marshfield,160
F.Supp.2d 1009 (W.D., Wisc. 2000), at 1013, that condemnation under state law is “regulation”
within the meaning of § 10501(b). (“The Court holds that condemnation is regulation”).

The remaining issue is whether or not the 20-foot-width of railroad operating ROW land
sought to be condemned constitutes “rail transportation” under § 10501(b).

Inasmuch as rail carriers are entitled to exclusive use of the full width of their ROWs, that

issue is required to be answered in the affirmative. If the 20-foot width of land sought to be
condemned is located within the rail carrier’s operating ROW, the rail carrier is entitled to
exclusive use of that land. By definition, that land would constitute part of the rail carrier’s
provision of “rail transportation” within the meaning of 49 U.S.C. § 10501(b).

There have been two cases of attempted state law condemnation of railroad ROW since
enactment of 49 U.S.C. § 10501(b) in its present form by virtue of the ICCTA. It was held in
both cases that the attempted condemnation was federally preempted. One of the cases was
Wisconsin Central, Ltd. v. City of Marshfield, supra. The Court there held that ROW land on
which a passing track was located constituted “transportation” under § 10501(b). (160 F.Supp.2d
at 1015, ... the passing track is . . . transportation . . .”).

The other case is Riverview Trenton R. Co. v. County of Wayne, 2001 U.S. Dist. LEXIS
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(USDC, E.D., Mich., No. 01-70078, order filed April 10, 2001). Inasmuch as that order

does not currently appear in LEXIS, a copy thereof is attached to this reply as Appendix 2. In
that case, the County took steps to begin condemnation of a 76-acre parcel of land for economic
development. The railroad company which owned that land proposed to build a rail terminal and
establish cargo transfer operations along an existing rail line on the property. In granting the
railroad company’s motion to restrain the state law condemnation, the Court held that the
County’s proposed condemnation was preempted by virtue of 49 U.S.C. § 10501(b). (Appdx. 2
at 6).¥

The term “transportation” is defined at 49 U.S.C. §§ 10102(9)(A) and (B). As here
pertinent, “transportation” is there defined to include “property . . . of any kind related to the
movement of . . . property . . . by rail” and “services related to that movement, including receipt
(and) delivery . . . of property.”

The pertinent inquiries, therefore, are (1) whether the 20-foot-width of land sought to be
condemned is “related to the movement of property by rail”; and (2) whether “services related to
that movement,” namely “receipt and delivery of property,” are performed on that land. Both of

those issues should be resolved in the affirmative.

¥ In Dakota, M. & E. R. Corp. v. South Dakota, 236 F.Supp.2d 989 (D, S.D., S.Div.
2002), the Court considered whether provisions of South Dakota eminent domain law, as
amended, were federally preempted by virtue of 49 U.S.C. § 10501(b) or otherwise. Several of
such provisions were determined to be preempted as insurmountable barriers to a rail carrier’s
use of eminent domain. That decision does not bear on the preemption issue involved in the
present case. As the Court there observed (id. at 1006):

The statutes at issue in the instant case do not involve South Dakota’s
attempt to exercise its eminent domain power over railroad property but rather
new statutory requirements that a railroad must meet before it may exercise
eminent domain power delegated by the State of South Dakota. ..
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The facts asserted in this Reply in regard to the relationship of the 20-foot width of land

to the movement of freight by rail, and in regard to the rail delivery and receipt services
performed on that land, are supported by the verified statement of Donald L. Hamill, President of
LLC, which is attached to this Reply as Appendix 4.

Reference is directed to Appendix A of the Petition, and in particular to the overview of
the trail route in green at the top of the appendix. The trail is there shown as literally abutting the
south rail of the main track from 19" Street east halfway to 20" Street. A trail in that proximity
to the main track would be inherently unsafe. A 73-foot center-beam flatcar heavily loaded with
lumber would land directly atop the trail if it were to derail in a southerly direction. The
resulting loss of life, limb and property would be disastrous. The proposed trail location violates
the minimum 10-foot setback for rails-with-trails recommended by the United States Department
of Transportation. See Rails-with-Trails: Lessons Learned, US Dept. of Transp., Final Report
dated Aug. 1, 2002 at Exec. Summ., vi: “The minimum setback distance ranges from 3 m. (10 ft.)
to 7.6 m. (25 ft.), depending on the circumstances.”

Where the 20-foot trail would abut the main track, there would not be sufficient access
along the track for motor vehicles and equipment used for ordinary track maintenance and for
clearing derailments. Obviously, ROW land adjacent to the main track that is used and required
for track maintenance and to clear wrecks is “property related to the movement of property by
rail” within the definition of “transportation” in 49 U.S.C. § 10102(9)(A). That being the case,
condemnation of that ROW land would be state regulation of rail transportation federally

preempted by virtue of 49 U.S.C. § 10501(b).
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Reference is again made to the overview of trail route in Appendix A of the Petition.

From halfway between 19" and 20" Streets east to Whittier Street, the trail is shown as being as
close or closer to the closest main track rail than to the ROW boundary line. Mr. Hamill’s
measurement shows that there would be only 7.5 feet between the edge of the trail and the
nearest main track rail. That, too, would violate the USDOT-recommended minimum trail
setback. It would result in the same disastrous loss of life, limb and property in the event of a
locomotive and/or freight car derailment. It would not allow sufficient access for vehicles and
equipment for track maintenance or dealing with derailments. ROW land that close to the main
track is used and required for track maintenance and clearing wrecks. It is thus property related
to the movement of freight by rail within the definition of “transportation” in § 10102(9)(A). As
such, it is immune from state law condemnation by virtue of § 10501(b).

Appendix A of the Petition shows the trail abutting the north boundary of the ROW
between Whittier and 23™ Streets, but the 20 feet of ROW there, too, is used and required for rail
operations. I-Joists and dimension lumber in lengths between 24 feet and 44 feet are unloaded by
forklift trucks from center-beam flatcars at that segment of the rail line. The full 50-foot width
on each side of the main track is required for a forklift carrying those lengthy articles to back
away from the freight car, to turn east or west, and to position those articles for staging and
shipping. Those articles would be directly above the proposed trail while the forklift turned and
positioned them for unloading. An accidental drop of those heavy and lengthy articles would
subject trail users to loss of life, limb and property.

The foregoing demonstrates that the full width of LLC’s ROW between Whittier and 23™

Streets is used and required for “services related to the movement of freight,” namely “receipt
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and delivery of freight” within the definition of “transportation” in 49 U.S.C. § 10102(9)(B).

Consequently, condemnation of any part of that ROW land would constitute state regulation of
rail transportation that is federally preempted by virtue of 49 U.S.C. § 10501(b).

The proposed trail would be inconsistent with LLC’s commitment to develop and
redevelop the railroad ROW as a railroad terminal area to increase efficiency in the provision of
rail service. LLC is well on the way to accomplishing that goal between 22™ and 23™ Streets,
where it has rehabilitated the main track and completely rebuilt the sidetrack on the south half of
the ROW. But the trail would occupy the same space as the existing sidetrack in the north half of
the ROW between Whittier and 22™ Streets, thereby preventing LLC from rebuilding and using
that sidetrack as part of its rail terminal. LLC has partially removed the portion of that sidetrack
most in need of repair in preparation for completely rebuilding that track. Mr. Hamill’s
photographs show that the same procedure was followed when the south sidetrack was rebuilt.
Development of the segment between 22™ and 19" Streets with sidetracks and a rail-related
building would follow upon Textron’s buyout of its lease, which is under negotiation, or upon
expiration of that lease.

Use of railroad ROW as a terminal for unloading freight cars is clearly a use related to the
movement of freight by rail. Land devoted to that use is thus part of a rail carrier’s
“transportation” within the meaning of 49 U.S.C. § 10102(9)(A). Condemnation of such land
would thus be state regulation of rail transportation that is federally preempted by virtue of 49
U.S.C. § 10501(b).

Reference is made to Mr. Hamill’s statement for additional evidence which shows that

the proposed trail would create a severe threat to safety and a huge increase in liability for death,
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injury and property damage. Those injured or harmed would be likely to bring legal action

against LLC, rather than the City, regardless of fault. The City has not provided for indemnity
nor insurance to offset that substantial increase in liability. That is not just and reasonable.

Mr. Hamill has demonstrated that there are reasonable alternatives to the trail going
through LLC’s rail ROW. The trail goes around other nearby businesses. In fact, the trail goes
through city streets to get to the east campus of the University of Nebraska. There is no good
reason that it cannot bypass LLC’s ROW, as well.

THE CITY HAS NOT PROVIDED LEGAL SUPPORT FOR THE
PROPOSED STATE LAW CONDEMNATION

The decisions filed by the City in Appendix B of the Petition do not provide support for a
declaration that federal law does not preclude the City’s condemnation of a 20-foot width of
LLC’s railroad ROW for a trail.

The State of Texas, DOT -- Pet. for Declar. Order re Hwy. Const. in Tarrant County, TX,
1995 ICC LEXIS 14 (ICC Finance Docket No. 32589, decision served Feb. 7, 1995) (“TXDOT™),
does not bear on any of the issues of federal law involved in the present case, i.e.:

) there was no proposal for trail use in ZXDOT, nor any prior ICC determination
that the railroad land is not subject to trail use. The State wanted the railroad land
for highway use. No issue was thus presented as to whether the proposed track
relocation constituted a collateral attack on a prior agency determination that
acquisition of land for continued rail use precluded trail use.

(2)  the proposal in TXDOT would not result in a reduction of the width of a rail

carrier’s ROW. On the contrary, the State provided funding for the rail carrier to
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(©))

@

acquire 4.7 acres of land, whereas the State proposed to take only 3.414 acres

from the rail carrier, a net gain of 1.286 acres for the rail carrier. (1995 ICC
LEXIS 14 at *2-3). TXDOT involved a land swap and track relocation, not a
taking of ROW width. No issue was thus presented regarding a rail carrier’s right
to exclusive use of the full width of its operating ROW.

TXDOT does not constitute authority for nonapplication of federal preemption
under the current preemption statute. TXDOT was decided prior to enactment of
49 U.S.C. § 10501(b) by virtue of the ICCTA. That statute substantially
broadened and strengthened federal preemption of state and local laws. See City
of Auburn v. United States, supra, 154 F.3d at 1030. Prior to ICCTA, federal
preemption was largely confined to state economic regulation, but under 49
U.S.C. § 10501(b) all state regulation of rail carrier transportation is preempted
except for legitimate police powers. It is not surprising, therefore, that the ICC in
TXDOT would have taken a narrow view of federal preemption of state action in a
context other than economic regulation.

TXDOT is materially different factually from the present case because whereas
that case involved a relocation of trackage with a net gain in land by the rail
carrier, the present case involves a net loss of land that is used and required for the

provision of rail transportation.

Sacramento Regional Transit Dist. -- Pet. for Declar. Order re Carrier Status, 2000 STB

LEXIS 369 (STB Finance Docket No. 33796, decision served July 5, 2000), has even less

application to the present case than ZXDOT. The petition in that case sought a declaration that a

220-




transit district’s voluntary acquisition of a portion of a rail carrier’s ROW to provide commuter

passenger service does not require Board approval, nor make the transit district a carrier subject
to Board jurisdiction. The decision did not involve either condemnation or trail use of railroad
ROW. It has absolutely no bearing on the proper resolution of the City’s Petition in the present
case.

In contrast, LLC’s legal position is supported by extensive judicial and administrative

authority as cited herein, including decisions issued by the Supreme Court of the United States.
CONCLUSION AND REQUESTED RELIEF
WHEREFORE, for the reasons stated, condemnation of a 20-foot width of LLC’s railroad
ROW for a trail under state law:

(1)  would constitute an impermissible collateral attack on the Board’s prior
determination that upon acquisition by LLC, the ROW would not be subject to
trail use;

2 would unduly burden interstate commerce by impinging on LLC’s right to
exclusive use of the full width of its ROW; and

3) would be federally preempted under 49 U.S.C. § 10501(b) as state regulation of

rail transportation.
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On any one of those grounds, or on all of them, the Board should decline to issue the

declaratory order sought by the City.

Date Filed: December 29, 2003

Respectfully submitted,

LINCOLN LUMBER COMPANY
P.O. Box 30373

Station A

Lincoln, NE 68503
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Moo  Nic C(;v\,p,,aw%cg

THOMAS F. McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSalle Street, Suite 1890
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Pipes, Wires, and Bicycles: Rails-to-
Trails, Utility Licenses, and the
Shifting Scope of Railroad Easements
from the Nineteenth to the Twenty-
First Centuries

Danaya C. Wright and Jeffrey M. Hester

This Article responds to a series of class action suits filed
against railroads. telecommunication companies. and the federai
govemment claiming that once railroads abandon their corridors.
all property rights shift to adjacent landowners. This Article
reviews the state law on this marter and offers a theory of how

courts should handle these cases. After discussing the hisiory of

nineteenth-century railroad land acquisition practices. we analyze
the scope of the easement limited for railroad purposes. We then
discuss the role abandonment plays in affecting the rights of third-
party users of these corridors as well as successor trail owners.
We conclude with a theory of railroad easements that interprets
the railroad’'s powers based on the pubilic participation that helped
create and establish these corridors and the tenuous claims of

adjacent landowners.
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an easement wou]d be recognized because of s(dMor drant
limitations on the- property interests the r1xlraad:, could acquire
by condemnation or ?’cant w7 L

In any event. the modern trend- 15 to call a “right-of-way” an
“easement.” and to const(:ue railroad property rights as
easements whenever there are\hmxtatxons on the grant or
purposes to which the” land may beé- put Even though the courts
call the “right-of-Wway” an “easement.” however. they reccgnize
that it is a special easement. unique to hmr\zutoad context.

which gives exclusive use and possession to the raitread.
B. Exclusivity

In outlining the scope. burden. uses. duration. and general
parameters of the railroad easement, the most important feature
seems to be its exclusive character. Unlike all other private
easements and most commercial easements. the railroad
€asement is exclusive as against the fee owner. In non-railroad
cases, the fee owner can use the easement located on her land:
she may drive on the driveway or have a picnic under the power
line poles of a utility easement. The only restraint on the fee
owner's use of her own fee is non-interference with the easement
owner's use rights in the encumbered land. But this is not the
case with a railroad easement or certain other easements in
gross for commercial purposes.'® Exclusivity. one court
explained. “refers to the exclusion of the owner and possessor of
the servient tenement from participation in the rights granted.
not to the number of different easements in and over the same
land.""™® Thus. an exclusive railroad easement allows for
exclusion of the fee owner, though the easement owner may
permit multiple uses on the land so long as those uses do not
exceed the reasonable limitations on scope or burden of the use.

For the federal railroad grants. the easements are deemed to
be “a right in perpetuity to exclusive use and possession.”'®® The
reasons for the exclusivity of the railroad easement are many. As
the Eighth Circuit explained:

The railroad. charged with the performance of public duties
which it cannot evade. and with liabilities which it cannot
limit, should. for its own protection as well as in the interest

187. Davis, 606 So. 2d at 738.

188. See Henley v. Continental Cablevision, Inc.. 692 S.W.2d 825 (Mo. Ct. App.
19835).

189. Davis. 606 So. 2d at 828.

190. Wvoming v. Udall. 379 F.2d 635. 640 (10th Cir. 1967).
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of the public. be accorded the free use of its right of way.
undisturbed by the claims of adjoining owners to a partial
occupancy or use. ... An easement granted to a railway is
essentially dilferent trom any other. The nature of railway
service requires exclusive occupancy. A railroad company is
held to the highest degree of care. and the exercise of this
care necessarily requires that it should have complete
dominion over its right of way. It is bound to prevent
obstructions from being placed on its tracks. and is required
to keep them fenced in. and free from rubbish or other
combustible materials. The duties of a railway company are
due to the public as well as to individuals. and these duties it
must perform at its peril. The rules which apply to the use of
streets or highways fail. when applied to railroads. because
the necessities of their use are different. The railroad must
have the exclusive possession and control of the land within
the lines of its location. and the right to remove everything
placed or growing thereon, which it may deem necessary to
remove to insure the safe management of its road.'?!

To give security to their passengers and workmen and to
discharge their duties as public carriers. railroads are held to the
highest accountability in the performance of their duties and
therefore require unquestioned exclusivity with regard to
physical control over the corridor.'®* Consequently. a railroad
company may bring an action in ejectment. which is unique
among easement holders.'®® Moreover, because the easement is
exclusive, servient landowners who desire private grade
crossings must seek approval from the railroad even though they
own the underlying fee.'™ Even unauthorized use of the grade
crossing over a period of time will not entitle the servient
landowner to prescriptive rights; the railroad does not own the
fee, and it is only the fee owner against whom adverse
possession can be acquired.'%® So long as the railroad continues
to maintain the road. the owner of the servient estate has no
right to use or occupy the surface of the land burdened by the

easement without the railroad company’s consent.

191. Midland Valley R.R. Co. v. Sutter, 28 F.2d 163. 166 (8th Cir. 1928) (citatlons

omitted).

192. See C. CLARKE, REAL COVENANTS AND OTHER INTERESTS WHICH *RUN WITH LAND'
INCLUDING LICENSES. EASEMENTS, PROFITS. EQUITABLE RESTRICTIONS AND RENTS 83-84
(2d ed. 1947).

193. See Comment. Railroad Right of Way— Nature of the Interest— Easements—
Ejectrnent. 30 OR. L. REV. 380. 380-84 (1951): see also BRUCE & ELY. supra note 126.

§ 1.06(3].
194. See Puett v. Western Pac. R.R. Co.. 752 P.2d 213. 217 (Nev. 1988).

195. Seeid. at 215.
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It follows that. if the servient estate owner has no right to
use or occupy the railroad’s easement, she may not authorize a
third party to do so. Exclusivity is equally strict as against the
servient owmer as against assignees. licensees. lessees. or
secondary easement holders. Ironically. while the courts are
consistent in stating that a railroad easement is exclusive as
against the servient estate owner, a small handful of states have
allowed very limited landowner use of unused portions of a
railroad easement. a doctrine we call the “landowner-use rule.”'®
But even in these states, landowners are not permitted to
construct permanent structures in the unused pertions of the
easement,'¥” drill for oil or gas in the easement, ' or even enclose
pasture land by a fence in a way that might give rise to a claim
against the railroad for adverse possession.'" Furthermore. in
the states applying the landowner-use rule. landowners were
permitted to use or occupy portions of railroad corridors onlv
when the railroads had abandoned those portions under state
law,* when the railroads had essentially waived their rights to
complain about trespasses by allowing continuing iniringement
by others.”®' when the railroads had maintained private drade
crossings and therefore would be liable for injury caused
thereon.”* or when the deeds to the railroads reserved for
landowners certain uses on the easement.”® Hence, even in the
states that purport to follow the landowner-use rule. the uses are
usually limited to agricultural uses or uses that do not interfere
with the railroads.*®* Moreover, later cases diminish the strength

196. These states— North Carolina. South Carolina. Kansas. and Tennessee—
olten recite a rule that sounds relatively broad. but the cases do not bear out the ful]
extent of the rule. The rule is often articulated as “the owner of the fee in a railroad
right of way has the right 1o use so much thereof as is not in the actual use and
occupancy of the railroad company. provided the use be not inconsistent with the
claim of nght of way for the railroad purposes.™ Atlanta & Charlotte AirLine Ry. Co. v.
Limestone-Globe Land Co.. 96 S.E. 188, 190 (S.C. 1918): sec also. e.g.. Midland
Valley R.R. Co. v. Corn. 21 F.2d 96 (D. Kan. 1927); Harvey v. Missouri Pac. R.R. Co..
207 P. 761 (Kan. 1992): Atlantic Coast Line R.R. v. Bunting. §4 S.E. 1009 (N.C.
1915): Mobile & Ohio R.R. Co. v. Donovan. 58 S.W. 309. 312 (Tenn. 1900).

197. Southem Ry. Co. v. Vannet. 216 S.\WW. 727 (Tenn. 1919).

198. See Kansas City So. Ry. Co. v. Marietta Oil Corp.. 102 F.2d 603 (5th Cir.
1939); Midland Valley R.R. Co. v. Jarvis, 29 F.2d 539. 541 (8th Cir. 1928):
Consumers Gas Trust Co. v. American Plate Glass Co.. 68 N.E. 1020 (Ind. 1903).

199. See Southern Ry. v. Beaudrot, 41 S.E. 299. 299 (S.C. 1902).

200. See Midland Valley R.R. Co. v. Corn. 21 F.2d 96 (D. Kan. 1927).

201. See Atlantic Coast Line R.R. v. Bunting, 84 S.E. 1009 (N.C. 1915).

202. Sce Miller v. Seaboard Airline Ry.. 77 S.E. 748, 748-49 (S.C. 1913).

203. See Mobile & Ohio R.R. Co. v. Donovan, 58 S.W. 309. 313 {Tenn. 1900).

204. Even where agricultural uses were allowed in the easement. the railroad was
not held liable for damages to crops within the easement caused by spraying of weed
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of the landowner-use rule. and even those states that had

adhered to it at the beginning of the century had shilted to the

strict exclusivity rule by mid-century.*® Under the strict

control chemicals by the railroad. See Bivins v. Southern Railway Co.. 102 S.E.2d
128, 133 (N.C. 1958).

205. See Bivins v. Southern Ry. Co.. 102 S.E.2d 128 (N.C. 1958). The only recent
cases that purport to follow the landowner-use rule are two questionable decisions
from the late 1970s regarding the rights of servient estate owners (o authonze
location of coal slurry pipelines across railroad easements. See Energy Transp. Sys..
Inc. v. Union Pac. R.R. Co.. 606 F.2d 934 (10th Cir. 1979) (ETSI XI: Eneryy Trans.
Sys.. Inc. v. Union Pac. R.R. Co.. 619 F.2d 696 (8th Cir. 1980) (ETSI VD). Althouch
the courts allowed the servient landowners to authorize use by the coal company
against the railroad's wishes, the discussion focused not on the issue ol exclusivity
but entirely on surface versus subsurface rights in a railroad easement and
ownership of the minerals underlying the easement. an issue nof particularly
contentious. The fee owner is always held to have retained the mineral rnights under
railroad easements. See. e.g.. United States v. Union Pac. R.R. Co.. 353 U.S. 112, 120
(1957). It was primarily the mineral rights issue that caused the federal courts Lo
adjust their interpretation of federally granted rights-of-way as limited fees or
easements. For a thorough analysis of the law governing federally granted rights-of-
way, see generally ROOT. supra note 57.

In the ETSI cases. it seems important that the pipeline’s interference with the
railroad easement would be minimal, as it merely transversed the easement and did
not lie parallel to it. One motivation for the deciston may be that Union Pacific had
routinely allowed other pipelines to cross the corridor and rherely objected to this one
because it directly competed with Union Pacific.

Notably. the courts did not engage the question of how the surface owmer
might be able to restrict access to the subsurface until abandonment. even though it
could not authorize removal of minerals itself. That issue was extensively discussed
by the Supreme Court of [ndiana in Consumers Gas Trust Co. v. American Plate Glass
Co.. 68 N.E. 1020 ({Ind. 1903). In Consumers Gas Trust Co.. the court acknowledyed
that even though the railroad did not own the mineral estate, it could prevent a
lessee of the servient owner from tapping into it by virtue of its exclusive control over
the surface. See id. at 1021: see also Midland Valley R.R. v. Sutter, 28 F.2d 163 (10th
Cir. 1928); Plattner & Johannson. Railroad. Grants. and Condemnation: Title and
Interest Acquired in Railroad Rights-of-Way. 37 N.D. L. REV. 266 (1961). The servient
owner would simply have to wait to extract the minerals until the railroad abandoned
or gave a license to allow the access.

Because the ETSI cases are of questionable logic and authority. and because
they rely on the 1875 Act railroad grants rather than private grants. they have not
been followed in any later cases. Moreover. the vitality of these cases is questioned in
the Tenth Circuit decision in Missouri-Kansas-Texas R.R. Co. v. Early. 641 F.2d 856
(10th Cir. 1981), in which the court held that Union Pacific had acquired a fee
interest in the land, therefore including the mineral rights. In a situation
indistinguishable from the grants in ETS! VIl and ETSI X. The only deviation from the
rule announced in Consumers Gas Trust. that the mineral estate holder must wait
until abandonment if the surface easement holder denles access., was in Missouri-
Kansas-Texas R.R. Co. v. Freer, 321 S.W.2d 731 (Mo. Ct. App. 1958). In which the
grantor had reserved in the deed the right to mine on the railroad’s easement.

Arguably, this is what happened in the ETSI cases. The landowner-use
language was a readily available rule which the court used to justify punishing the
railroad for its anti-competitive and discriminatory behavior. The court turmned to a
short-hand rule of very limited application which concetvably was not Intended to
apply to such a case rather than decide against the railroad on the grounds that its
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exclustvity rule. even growing crops or permitting livestock to
graze along the easement is strictly forbidden.*®
It is unclear whether the landowner-use rule still has anyv
itality in light of the 1928 Eighth Circuit decision in Midland
Valley R.R. Co. v. Sutter.*® That decision was one in a lengthy
series of disputes between the railroad, which had leased certain
portions of its easement to a company that was drilling for gas
and had placed a gas pipeline along the railroad corridor. and
the servient landowner, who had granted mineral rights to
another gas company who sought to drill on the railroad
easement as well. In deciding the issue. the Eighth Circuit went
through a lengthy discussion of the landowner-use rule. noting
that the
decisions of the national courts and of a majority of the state
jurisdictions . . . are to the effect thart the railroad company is
entitled to the exclusive use and possession of its right of
way. and that the owner of the servient estate has no right to
occupy the surface of the land conveyed for right of way. in
any mode. or for any purpose, without the railroad company’s
consent.?™
Besides being the majority view. and more in line with the nature
of the railroad easement in light of its public carrier duties. the
court in Sutter effectively nullified the minority rule with regard
0 interstate carriers. at least. under a theory of federal

preemption.*®

denial of permission to cross its track was because the coal slury pipeline directly
competed with the railroad and was not based on legitimate reasons. since it ailowed
other pipelines to traverse its tracks. See Randall Napier, Coal Slurry Pipelines and
Railroad Crossings: Court Decisions Favor the Pipeline Sponsors. 18 Hous. L. REV.
1075 (1981).

206. See Chicago Great Western R.R. Co. v. Zahner, 177 N.W. 350. 351-52 (Minn.
1920): Wilmot v. Yazoo & Miss. Valley R.R. Co., 24 So. 701. 702 (Miss. 1899).

207. 28 F.2d 163 (8th Cir. 1928).

208. Id. at 163 (citing cases that follow the strict exclusivity rule from Minnesota.
Mississippi. Vermont. Pennsylvania. [ndiana. New York. Connecticut. lllinois. and
Alabamal.

209. As the court noted:

We are inclined to the view that the question is one of general
Jjunisprudence. and that we are not bound to follow the Kansas decisions. An
interstate commerce railway system adequate to the countr\’s needs is
today recognized to be a national necessity. . .. In order to provide such a
svstem, recognized safety measures must be followed in the maintenance of
the roadbed and right of way. The railroad company is engaged in interstate
commerce. It serves, not only residents of Kansas. but people generally
throughout the country. It is enjoined to exercise a high degree of care by
general law. In addition to this. it is subject to certain regulations and
requirenients by the Interstate Commerce Commission with reference (o
safewy in the maintenance of its right of way and the operation of its trains.

i o A
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The landowner-use cases are not only in the minority
because they contravene the exclusivity rule. but also because
they have virtually disappeared through the preemption ot Sutter
and general disuse. The few cases that allowed the servient
landowner some limited access to the surface of the easement
arose in special circumstances such as waiver. reservation of the
right in the grantor. or limited agricultural uses.*"” But although
most courts have seen clearly that the issue is one of exclusivity.
and that possession of the mineral estate. for example. simply
has to wait until the railroad use ceases. a few recent cases
articulated the issue in terms of ownership of certain
quantitative physical dimensions of the land rather than the

qualitative rights to engage in particular uses.?!! This view of a

railroad easement is unsatisfactory. Railroad easement use
simply cannot be viably limited by physical dimension. and
very

simplistic legal analysis muddies the area further.*"* At the
least. however. the courts are unanimous that a railroad
easement. even though it is the weakest property interest
available to the railroads. entails exclusive control over the
surface of the easement. and extends to include possible future
use even when the railroad is using only a portion of the

easement.?"

The basic reason for the majority rule is that exclusive possession is
necessary to enable the railroad company to safely conduct its business and
meet the duty of exercising that high degree of care which the general law
and administrative rules enjoin upon it. In the pertormance of those duties.
imposed by general law and a national administrative tribunal tor the public
welfare. it should not be hampered by interference throuch the use of its
right of way by the owners of the servient estate. although such use micht
be justified under the principles announced in local decisions. . . . It follows,
therefore. that the principles of general law rather than local decision
should determine the character of the rights of way granted in the instant
case. Regard for the welfare of the public, the patrons. and the employees of
the railroad company. in our opinion. compels such a conclusion.
Id. at 167-68. This case effectively reversed the earlier decision in Midland Valley R.R.
Co. v. Com. 21 F.2d 96 (D. Kan. 1927}. That same year, in another case involving the
same set of players. the Eighth Circuit followed Sutter without a lengthy repetition of
the necessity for the strict exclusivity rule. See Midland Valley R.R. Co. v. Jarvis. 29
F.2d 539 (8th Cir. 1928).

210. See Atlantic Coast Line R.R. v. Bunting. 84 S.E. 1009 (N.C. 1915] {waiver):
Mobile & O.R. Co. v. Donovan. 58 S.W. 309 (Tenn. 1900) (reservation in deed):
Atlanta & C.A.L. Ry. Co. v. Limestone-Globe Land Co.. 96 S.E. 188 (S.C. 1918}
(agricultural uses).

211. See. e.g.. ETSI VIl 619 F.2d 696 (8th Cir. 1980): ESTI X. 606 F.2d 934 (10th
Clr. 1979): Missouri-Kansas-Texas R.R. Co. v. Freer. 321 S.W.2d 731 (Mo. Ct. App.

1958).

212. See supra note 205.
213. This rule extends so far that a servient landowner could not endade in
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ORDER

Co Jamuary S, 2001, the Plainef, Rivarview Trenton Railroad Compsay (“RTRR™),* Sled

2 motion [ whicll it asked the Court to prevent the Defeadanr, Wayne Counry, from embaridag
upon a ccuree of canduct under the Uniform Copdemnnazion Preesdures Act, Mick. Camp, Laws
3§ 213.51-213.73 (UCPA™) that, in its judgment, would result in zn Megel seizure of 2 pases of
really. Howsver, Wayne County challenses this argument, conteading that the RTRR dees not

bave, and camat provide, the Court with any fices or law whick wenld suppor its requast fr

igjunctive refies. i
Forthie reazcns that have besx set fonth belaw, the Court will grant the RTRR'S request for
Injumctive reficf
L
On January §, 2.501, the RTRR. fled 3 Complaint with the Courr, assersing that it gwas a

seveaty-six (76) acre parcel of land i Waynez County, Michigas which bas bezn used historically

.. ! During all times thar are relevant to this aczios, the RTRR was 2 whelly-owaed
subsidiary of Crown Enterprises, Inc, (“Crowm™).

. -———
T — - —
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.for il ransportation -and other related rail acgvides. The RTRR purchased this property co

February 11, 2000 tc build a rail terminal and o establish “cargo wansfer operations alcng the
existing rzil fine.™ (PL's Mem. Supp. Pre. Laj. ar 4.)

However, prior to the RTRR’s acquisiioa of this lapd, the Michigan cites of Trearon and
Riverview, along with Wayne County, had expressed an interest in purchasing the Jacd from Crown
because if ostensitly provided the region with “sxtracrdinary development opparunities given the
lecadion of this Property and its riverfranz [sic] cxposure.” (Def.'s Mem. Resp. a02) /4 ar 2
Narwithstanding thie expressed intsrest, their overmres were rejected by Crown. Thereafier, Wayae
County began to explore the possibilizy of “rakicg”™ the property by vtlizing its autheriry of ercinen
domain under the UCPA. /4 &t 4, '

Ou November 28, 2000, Wayne County imformed the RTRR iu 2 lerer of 2 “poteatial
exigent domain proceeding” that could apply to the sevenry-six (76) acre parcel Jd at 8. In the
view of the RTRR, this lefter represemed the initial step by Wayne County to commence 2
condemnation actfon under the UCPA .

This lawsuit followed. On Jaouary §, 2000, the RTRR filed a mation, in which it asked the
Courtto preﬁmmaﬂy enjoin Wayne County from proceeding with its condemaation efforts. It was,
and consimies to be, the position of the RTRR that the UCPA is preempied by the Intecitate
Commerce Commission Terminazion Act, 49 U.5.C. §§ 10101-10601 which, by virnue of smnitory
provisions i 4% U.S.C. § 10501(b), gramed exchusive jurisdicion to the Surface Transportztion
Board (“STB™) over all-rail ogerazions, properties and facilities. Against these assertions, Wayae
County submits that the Natice of Exemption, which bad been filed with the STB by the RTRR,
i3 Mtentionally misleading and potentially veidabic beeause it failed to “disciose the pencing

2



eminanr domain acavities." (Def's Mem Resp. at9.) Mareover, Wayne County submits s the
STB vl in all likelthood, override the Neice of Exemption beczuse theRTRR's propesed ail
Specations are inconsisient with public convedjence and necessity.
o

In deciding whether to issue 2 prefimipary injfunction, 2 Sourt wust consider: {1) the
plainsi®’ s licalihc od af saccess on the merits; (2) whather the granting of the injunczion wiil pravent
irrerarable injury; (3) whetber the issuanca of the injugeton will harm others; and, (4) whether the
public inrerest will be sarved by the issuance of the Imjuncion.  Defrod Medical Center v, GEAC
Compater Systems, Toc., 163 F. Supp.24 1015, 1022 (ED. Mich. 2000). Nezx of the four facters
Is an absolure preraquisize 1o the granting of a praliminary mjunction. Rather, the Court zwst
balancs thess four ficrors when making its deramminagon as to whether an injarction should be
issued. Jd Fipally, in zr acsion involving preemptior, such as is currsaty before the Court, 2
Boding of success on the meris implictly carries with It 2 derermination that the other thres
requirements have besn satisted. See, Greykoweines, Inc. v. Cityaf New Orlecns, 29 F Supp.2d
339,341 (ED. 1z 1998); Sec, also, Trans WorlZ dirines, Inc. v. Matte=, 897 F.24 773, 783 (S
- Cir. 15503,

I |

Article V1 of the Coastitution provides thar the “Laws of the United Statss...shafl be the
Supreme Law of the Laad; ..any Thing in the Canstirution or Laws of any state (o e Comrary
votwithsranding ™ Ast. M1, <l 2 Thus, it is a well settled principle that a stare Jaw is withous any
legal effect if it condlicts with a federal law. Mamyland w Lonisiana, 451 U.S. 725, 746 (1981). Qo

the other hand, the efficacy of 3 state law will net be superceded by a federal law unless it is the




tlear and mavifest purpase of Coosress. See, Rice v. Sant Fe Elevater Carp., 331 U8, 218, 220

(1547). The intent of Congrass regardiog preemgtion may be explicitly stated in the language of

the statgte or implicitly contained in its structure aad purpose. Jomes v. Ratk Paciing Cu., 430 U.S. :

519, 525 (1977). I£a stature contins an express preemption dause, the focus ofthe Cowrt should
¥

be on the plain lanpuazse of the clanse, Tme Warner Cabie, Inc. v. Dovle, &6 F.2d 867, 875 (7

R -

€rr. 1993).
In the case at bax, the RTRR contsnds thar it ig lik=ly t0 sucseed on the merits harguse the

cendemmation effore by Wayne County under the UCPA is expressly precmpeed by the language ia

secticn 10501 (k) of the Interstate Commerce Commission Termination Acz, 49 U.S.C. §§ 10101-

16101, which reads in relevast part as follows:
The junisdiction of the Surface Trausportadan Baard Gver—

(1) transpartatien by rad carriers, a=d the remedies provided in this part with
respect to ratss, classificatiops, mle (acludiag car service, imerchange, and
other operaricg rules), practices, routes, servicss, and ficilites of such
garriers; and

(2) the censtruction, acquisttion, operation, abandozment, or discontinnance
of 3pur, industrial, team, switching, or side tracks, or facilities, even If the
mracks are located, or intended to be locared, endrely in onie Stata,

is exclusive. Except as otherwise provided in this part, the r=medies provided under

this part with respect o regulation of rail tansportation are exclusive and preempe
the remerfies provided under Federal or Stata law.

49 U.s.C § 10501(b).2

49 U.S.C. § 10102(5) defines “rail canier” for purposes of the statate as “a person
Pproviding commun varmier railroad ragsponadon for eompensation, but does not include stre=t,
suburban, or interurban electric railwayz Dot operated 2s pare of the generat system of rail
transporation 49 U.S.C. § 10102(5). The tamm “tanspontation” is defined hroadly by the stotate
o include: (A) a locomorive, cir, vehicle, vesssl, warchouse, whart, pier, dock, yaid, property,
facility, fasrrumencality, or equipmens of any kénd related to the movement of passengers of

4
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In support ofits positics on this issue, tie RYRR clajms that it acquired the sutject parcel
for the “express purpose of providing additicnal imermodal termynal and carge transfr cagaciry for
Ceamraranspartation subsidiaries and azher canriers operating in intarstate commerce in the Dezoir
area” (Bl’s Mem, Supp. Prefim Inj. at 6). According w the RTRR, these activites will also
Incinde “interchaner berween motar carmier and rail carriers and wanspormation to ports throughcur
the United Seates...[and] a nearby desp-water marina for the interchangs of containers betwesn
deep-water ships and rail earriers.” Jd at 6-7. As such, the RTRR contends that these business
activities fall wirkin the jurisdicdion af the STB.  Wayne Coumty disagress, asserting that the
RTRR caxpot sustain irs borden of proof oa the preemptivn claim because it has failed to
detnonstrate that a “re] federal interest exiss” in regularing rail tr=ffic on the propenty. This
arzument £alls shorz, Ta 2 case cired by Wayne County (namely, Longsharemen v. Davis, 476 U.S.
320 (1986)), he Supreme Court, whil= discussiog the doctrine of preemptioa as it pertaios to the
Natiooal Tabor Relations Act ("NLRA®), declared thar a “{plarty assertiug preemption owst
advance an imerpreration of the Act thar is 1ot plaiely contrary ta its language and has pot been
authoritatively rejeczed by the courts or the Board.™ J&. at 394-395.

In the instant action, the RTRR has filly sarisfied this low thresticld of pecof. Tt was, a=d
continues g be, the elear intent of Congress to restrict the power of states 1o regulate rail cammerce

in favor of 2 more uniform set of federe! rules and reguladons? Significantly, Wayne‘ Ceurry has

property, or both, by rall, regardless of gwrership or an agreement copcerning use,; and, (B)
services ralated to that movemeat, including rec<ipt, defvery, elevation, oransfer in tansit,
refrigeratiog, iding, ventilatap, storage, handing and imsrchagge of passengers and propesty. 45
U.S.C. § 10102(9}.

.7 TheRTRR bas proffered a variety of examples in which courts have fourd preemption
in iostances that are sioxiler to the case at bar. Moraover, these cases illustrate the support that

5
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nar challenged the types of activiries that the RTRR intends 1o condnet. Hence, it is clear to the
Court that these projected activities by the RTRR fall squarely within the jurisdictiar of the STB,
and are preempied, Thus, the Court is satisfed that the RTRR does have 3 liellhood of suecess
on the merits in the case ar bar. Finally, becanse such 2 finding implicidy carries with it 2
Gesarmination thar the ather three requirements (ta Wir, irreparable injury, harm to others and,
public interest) have beaq satisfied, the Court need not specifically address the remaining factors. |
Trans World dirlines, Inc., 897 F.2d at 783. :
Aczordingly, the Courz will grant the RTRR's motion to preliminarily enjoin Wayne Caunty

from proceeding under the Uniform Condemnation Procedure Act becnuse it is pre=mpted by the

lorersmre Commerce Commission Termination Act

IT IS SO ORDERED.
DATED: APR 1 0 znnr
Deuolr, Michigan

other courts have affordad this interpreration of the laterstate Commeres Commission
Tenmination Act. (See PL"s Mem. Supp. Prelim. Inj. at 11-17). In Wisconsin Central, Lid v. The
Clty of Mardhfizld, No. 95-0636-5, U.S. Dist LEXIS 10570 (W.D. Wis, 2000), the district court,
Giting the “clear and broad” naturs of Congress” intent 10 preemps state regufatory authority over
tallroad operarions, held that the provisions of the TCCTA preempted the attempt by the City of
MarshSeld 1o exercise eminent domain in 2 condemnatios action pursuant o stare Jaw, In (s
Rolding, the Marshfielt court emphasized thar “condemnation iz reguladon” and that “{i]n using
stace law to canderm the track defradan is exercising control.__over rail wansportation as it ia
defined i section 10102(9). See Wisconsin Certral, Lid., No. 99-0636-8, 2000 U.S. Dist. i

LEXIS 10570 at *9. ;

T
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Finance Docket No. 34425

YERIFIED STATEMENT OF THOMAS F. McFARLAND

My name is Thomas F. McFarland. Iam an attorney. I have an office located at 208
South LaSalle Street, Suite 1890, Chicago, IL 60604. I have represented clients before the
Surface Transportation Board (Board) and its predecessor, the Interstate Commerce Commission,
for over 38 years.

In this proceeding, I represent Lincoln Lumber Company (LLC). LLC is a Class III
common carrier by rail subject to the jurisdiction of the Board. In November, 2000, LLC
acquired a rail line between 19™ and 24™ Streets in Lincoln, Nebraska from Union Pacific
Railroad Company. That acquisition was pursuant to the Board’s approval of an offer of
financial assistance (OFA) by LL.C under 49 U.S.C. § 10904.

In a verified statement filed as Appendix E to the City of Lincoln’s Petition for
Declaratory Order in this proceeding Assistant City Attorney Joel D. Pedersen stated (at 2):

A later conversation with Mr. Hamill’s attorney made it clear the LLC’s

interest in pursuing the OFA in the first place involved a deliberate attempt to

block any trail use in the corridor regardless of any actual impact to the business.

Mr. Pedersen’s reference to “Mr. Hamill’s attorney” is to me. I did not make the
statement that Mr. Pedersen there attributed to me. Having represented LLC in the OFA
proceeding, I have personal knowledge that LLC acquired the rail line in good faith to continue
rail service to its place of business, not to block a trail.

In the conversation to which Mr. Pedersen referred, he asked me whether LLC’s

acquisition of the rail line would have the legal effect of blocking trail use. I replied that it




- m—m——___L-- e

Finance Docket No. 34425
VS - Thomas F. McFarland
Page 2
would, which I understand to be an accurate statement of the law. However, that does not mean,
and I did not state, that LLC’s purpose in filing the OFA was to preclude trail use.
I adhere to the opinion previously expressed to Mr. Pedersen that under federal law,
LLC’s acquisition of the rail line for continued rail use precludes trail use. It is also my opinion

that the City of Lincoln cannot successfully circumvent that federal law by resort to eminent

domain under state law.




VERIFICATION
STATE OF ILLINOIS )
) SS:
COUNTY OF COOK )

THOMAS F. McFARLAND, being duly sworn on oath, deposes and states that he has
read the foregoing statement, that he knows the contents thereof, and that the facts therein stated

are true and correct.

Tleowas F e CanLocd

THOMAS F. McFARLAND

"OFFICIAL SEAL

KATHLEEN LENIHAN

$ NOTARY PUBLIC, STATE OF ILLINOIS 3
3 MY COMMISSION EXPIRES:01/29/06 |

SUBSCRIBED AND SWORN to
before me this <474 day
of December, 2003.

\/(1/( L C/\,-‘(icc\/v QXM G

Notary Public

My Commission Expires: / /Z 9/; ool
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My name is Donald L., Hamill and I have been President and owner of

Lincoln Lumber Company, 932 N, 23rd St., Lincoln, Ne. 68503, for over 30
years., I have a lot-éf railroad experience.

With all of my %oldings, including LLC I was directly and indirectly
1nvolved in at least rn average of 50 carloads per month for most all of
:hose 30 years. | These included cars of sand, brick, drain tile, lumber,
shingles, and numerouF other items.

I feel I am quélif&ed and have famlly and staff qualified at LLC
operation to underst’ d, know, and actually operate this rallroad and all
of this railroad opaTati;ns parts, inciuding track inspections, track relay,
spurs, mainline, switches, planning for now, plamning for the future, short-
term planning and 10I termvplanning for thls successful railroad operation.
I figure out this ra 1road.operq$ion'so it works efficiently, so present
swiltching is not difficult, bug ;asy and safe and future switching is not
difficult, but easy and safe,

I have this operation not be difficult to move the rail cars around
and get the rail cars unloaded quickly. LLC's average unload time is well
under 4 hours., We ﬁave not paid any demurrage to OL&B (not one dollar)
since they have bee# delivering cars to LLC. We are timely with our
unloading, OL&B will tell the STB that we are efficlent and on time with

the management and ?ecisions and general executiom of our Railroad

transactions, l

L5:6  £00Z 9g 298¢ BYLEVLPZOY 1xE
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BACKGROUND AND HISTORY OF LLC RAILROAD

Union Pacific Rallroad filed for sbandonment 1n 1997. In November
of 2000, Lincoln Lumber comleted the purchase of the abandoned UPRR., It
had been agread during negotistions that upon completion of the sale, the
railroad deliveries would no longer be handled by UP, OL&B agraed to
take possession of any caré coming to lincoln Lumber from Burlington SF RR.

The first ordar of business was to make rapairs to the track which héd
bean neglected for a number of years. Our first project was to have the

l west end from'the point whare it came off the curve repaired, Atlas
Company of Lincoln Railroad antractors madethe ‘repairs from the
curve to a point where the existing railroad was in good enough shape to
handle incoming fraeight.

This repair was followed in late 2001 by Friesan Excavating putting
in culverts from 24th to 23rd Stfeets to raplace “.the open ditches. The
City had done extensive rdtaingge work which funnelled large gquantities
of rainwater thru the open ditches and badly damaged sewer lines. LLC
installéd the culverts, did the dirt work to complate the job with
fhe City's petrmission but at our expense.

In 2002, OL&B replacaed some tles and repaired and relald track
between 22nd and 23rd Streets, We raplaced the spur on the south side
of the main line between 22nd & 23rd Streets.

The area betwesen 22nd and 23rd is our terminal area. We unload
both boxcars and center beam cars in this area. Up to this point we
have been able to bring only one car at a time from OL&BR's yard. We
try to gat them unloaded as quickly as possible so we can return the
cars. In order to do this, we stack some of the matarial on the railroad
right-of-way untll we can get 1t shipped. Obviously we cannot unload a
car and ship out material to the jobsites, or to other locations within
our yard area all in one day. We are the largest family owned contractor

lumber yard in Lincoln. In addition to the rail cars we bring in material

2




by truck.on a daily basis. We have been averaging one car ger week and

from 1 to 4 trucks daily.

Qur business is a contractor yard., We sell mostly to

home builders, |apartment houses, etc. While it may seem to

the casual observer that we are storing inventory on a permanent

i Mr.
basis, this is|simply not true. Inventory in photo #4 by

ot there as of 12/15/03. Partly sold or rotated

Schuchmann is ¢

so as of 12/19/03 there was no inventory on the RR spur.

Lincolg Lumber is an old yard. In the begioning it furnished coal
and sand to its cq%tomers. we still have the sand tower although it is mo
longer uged.‘ Whenvwe purchased Lincoln Lumber in 1967, some of the old coal
bins were still ingplace. They have.since been zremoved and new storage
and shipping facilities put in their place.

RATLROAD USEAGE

In 1967, Linfoln Lumber vag,?ecéiving rail shipments of sand and coal
and continued to ;Lceive rail shipmants although the products changed to
include lumber, sh%ngles, plywoods, etc.

When UP file? for abandonment, waiwers greatly concerned and filed
a protest, The figal result was that UP abandonad the line, but Lincoln
Lumber was able toipurchasg the trackage and right-of-way, and with the
blessing of the Su%facé Transportatiqn‘Board, LiC:became the owner of our
railroad,and to th#s dayis still receiving rail shipments. Now we are
receiving an avaraée of 50 cars annually. This is fewer cars than several
years ago, but theicars ar; larger;. Our records indicata.'we are purchasing
and ghipping close ko the same amout of material over the last 10 years.
Cars 10 years ago azveraged 40' in length. We‘ are now receiving ﬁany 73" cars.
LEASES

Cushman, Inc. a division of Texiron, owned the land directly west of

Lincoln Lumber Co. Like Lincoln Lumber they owned land onm both sides of

tha track. They expresged an interest in putchasing the sbandoned RR or

3



i ——— Fax:4024743749

Dec 26 2003 10:24 P.03

falling that, leasing from Lincoln Lumber Campan&. We did agree to
lease to Cushman and Commonwealth Electric., Cushmen's has since moved

out and wkcare negotiating a release if we can agree on a buyout figure.
If we cannot come to terms, the lease will expire in 2015.and we will not

be renawing the lease, nor leazing it to someons else, nor selling any

part of the right-of-wa§. LLC will continue to keep the entize right-of-way
and uge it to»coptiuue and expand our operations. At the time that we are
gble to galn full control of the entire property, we will put into place

our plapa to add spur lines and repair or rgplace the existing 1ines thru
the entire area which is from 139th St. to Z%th St

BAPS & SURVEYS
Mr, Walter Schuchmann, in his statement, says that the map shows

110" of width on the right-of-way. Pleasajnote the éttached map which
ig the official map of the City of Lincoln; This the same map that the
surveyors - ' used on Friday, Dec. 19, 2063 when they did their survey
for the City, T vieitad with the lead s:urveyor with Olsson Assoc.
ahd we discussed the surveyors findings as they compared with LLC's
findings when we staked out the trail bas%d on the print enclosed with the
City's Petition. The survayors agreed th%t the correct width was 100' and
Mr. Schuchmann was incorrect, He glso ag}eed with our findéngs that at the
22nd St. location, where the trail goas éround the red brick buillding, there
is only 7.5' of clearapce between the bike trall and the north edge of
the railroad track. At the east end at éSrd St., there iz a clearance of
only 28', This iz not enough space to u&ioad center beam cars, See the
pictures showing the I-Joists which sho#s the quantity we ship in by rail
of thasematerials, Our I'Jolsts are frém 24' to 44' long (see purchase
invoice from Roberts & Dybdshl., We naaﬁ the entira 50' width to unload
thies material from center beam cars.

The purpose of LLC ataking out the bike trail was to check Mr.
Schuchmann'’s contention that we could éliminate 20’ from the right-of-way

and still have room to unload cars. After we had this bike trail marked
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we brought our forklifg down, picked up a Tejoist, backed up from an
point wherse the rail car would set, and detefmiﬁed how much space it
took to maneuver the I-jolst and set it on the rack., We determined that
the TGejoist would be aetting on the forkliftgac 12" in tﬁe alr, and at some
point in this operation, the I-joist would b; over the bike path, This is
an extremely dangerous situation for peopléion the bike path.

Mr. Schuchman makes the assumptiocn th#t the rail cars would be going
straight down the track, with no allowance %or unloading. This assumption
is false, l

SAFETY .
Lincoln Lumber feela that this bike trail on the edge of our railroad

iz a very dangerous situation. We are concerned both_for the safety of
the people on the path, and for the liability in case there i= an ¥njury,
The City of Lincoln does not address the liability policy of this bike
path situation, Even though I requeétad i1t, the City was anable or
unwilling to come up with a lisbility policy for the surveyors while they
were on our land, How can LLC has any faith'that either‘:he City qfifhé

bike organlzatlon will pick up the 1iability? Do they expect LLC to

carry liability even though this bike trail is being forced on us,
OFFER TO NEGOTIATE

When we were finally allowad to see the path proposed for the biké

trail, LLC offared to allow the bikers 22' requested from 22nd to 18th' St.

In return we wanted the blkers to agree to take an alternata toute and go

by City sidewalk for the one block between 23rd & 22nd St, The City’ wouxd,‘

make no =zuch compromise. - Therefore LLC is w;thdrawing their offer of compr'
'and asking. the S@rface Tranapor:atian Bn#gg_fo

'1g‘6n“thgygutir¢ 1gng;

between 19th and 24th,




Spur track starting east at 22pd ‘St., porth side of mainline, soutn ur tus ieu
brick building:
Look at picture 9B. The Rails Company, Bob Mitchell, owner, and myself
Don Hamill on 12/17/03 went up and down the LLC railroad line to inspect and-flan
the track from 24th St. to 19th St. The Rails Co. was asked after several hours
of review to design an operational rallroad spur per 2 page exhibit so marked.
(a) in 9B picture there is existing track shown on Page 2 that was not
taken for relay. It was assessed to be OK, The design shows connecting
on to this track with rail material he has in stock and relaying his rail,
his spikes, his switch and connecting this spur to our LLE mainline as
shown on page 2. :
(b) 1LLC feels this to be needed to —aid in unloading of center beam cars.
If neaded we could move box cars on to this spur, for exsmple, and hold them
for unloading or for temporary holding of empty box cars. :
(¢) our Lincoln Lumber railroad division presently has our own equipment to
move cars on various tracks and OL&B railroad carrier is very obliging and
helpful in regards to our full railroad cars or our empty cars, Their service
and help to our railroad operation has been tremendous.

Our railroad division and our railroad staff consisting of the railroad
people that do the communicating with OL&E railroad have an excellent relatiomnship
and cooperativeness. The two railroad parties get along and the results are
railroad efficiencies, railroad profitability, mo railroad demurrage., OL&E brings
down LLC rail cars of all kinds to our unloading railroad areas. There is easy
timely communication between OL&AB. and LLC.desipunated people to specifically handle
our reilroad operation. For the most part we use the same railroad people LLC
has used for the last 15 to 25 years. They are experienced at handling railroad
cars, moving and unloading railroad cars,>and reloading railroad cars if needed.
They are experienced rallroad people.

We have current training sessions regarding railroad cars related to snow,&
ice in our country and the unloading safety and efficiency in snow and ice. We have
railroad reviews on how to unload zail cars in rainy weather. The rain causes the
materials packages to be slick and they have been known to slide off of a forklift.

This brings up safety. We emphasize safety foreevery rail car, and the north
and south sides  of a center beam rail car. We have everyone realize that when we
11ft up above a center beam car, we are lifting the package right at 12 feet high,
and this needs a lot of sttention, needs a lot of care alot of thought and a lot
of planning and thinking about how high you are. You are reminded to get the
package down as soon as we can after backing up., It is important to back up and
not back over someone, while this high in the ailr while unloading a center beam
rall car with long lengths as shown in pictures P7, P9, Pll & P14, The I-joists
shown are 40'0" x 9 1/2 x LPI 82 and also 44'0" long. These pictures were taken
by Don Hamill on Friday, 12/19/03. These movements and positions are necessary
to unload a 40' and 44' package. See invoice #94826 from Roberts & Dybdahl to
prove we do get this material by rail. We save approx. $2500-°0 by rail car
delivery vs. a truck, This savings is per car, so at 50 cars per year
this is a significant amount."

All forklift pictures show unloading a ratliroad car are in the terminal
area directly facing Whittier St., and show all the necessary stages of
height clearance, back up, turn around, forward, drop down with fork
loaded packages. 28' area doesn't have enough room to bring the forks
down without hitting the edge of the railcar which might cause the load
to go sliding, probably very fast toward the trail.
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LOCATION: BETWEEN 22nd end 23rd, north of the main line

Pictures from 1-B thru 24-B were taken 12/18/03. As I recall
we got snow in our neighborhood on Tuesday, Dec. 16, 2003. I was
studying: the supporting documents, Appendix A. - aerial maps. I
was looking at the "Overview of Routes for trail and storm sewer
and I decided this map is a noticeable misrepresentation after one
studies it. See that fine black line and a green marking coler
traced over it? That picture, in my opinion, is false, shows
deceit, illustrates deliberate misrepresentation. So then I took
this map out to Dale Waldron who has been reading blueprints at
LLC everyday for over 20 years, smart college graduate and told
him to look at the green trail line. He said, s&ll I see i§ a green
line. I, Don Hamill (who also have read a lot of blueprints for
over 20 years) said, see. the fine black line that has to be hi-lited
by the green color. Conclusion, I said this map is not properly
dravn in my opinion. There are the words "proposed hiker/biker trail
(green) and an arrow that points to the green. Nothing calls out
names, or points to the fine black line. The fine black line, in
my opinion is really the trail. 1In my opinion they have deliberately
mislead all parties involved.

I am now deciding we are going to lay out the proposed trail
of 20' wide between 22nd & 23rd Streets. We laid out this trail on
Wednesday, Dec. 17. These 24 colored pictures confirm and .
illustrate that, in my opinion,.the trail on the north gide of our
property between 23rd and 19th ‘is incorrect. The ratio and scale
are misleading. So we spent Thursday starting to prove my ‘
agssesament above per the pictures After working all day in bad
weather LLC was convinced that the City's maps and some other City
information was not accurate and correct.

We then spent another day laying out a much more .sccurate and
reliable proposed trail on the actual ground where the proposed trail
will actually go. We had very lictle time as the City was gsending
ou¥ surveyors at 9:00 a.m, on Friday morning. We were then able to
get some pictures to illustrate how our unloading operation would
fit over the proposed bike trail. The pictures show that there
is a big problem trying to unload rail cars in too small an area
with the added problem of the general public walking thru the ares.

Terry Genrich, P3, paragraph E states that "appears to be 110'
wide in the relevant location". He is describing the railroad ROW
‘between 23rd & 22nd St. On Friday, Olsson & Assoc. told me that
the total width for the ROW is 100', not 110%. 100' is alsc the
measurement shown on the City maps. This 110' was also reported
by Walter Schuchmann. Apparently someone made 8 mistake and no one
‘bothered to verify the information. '

Except for a short distance west of 23rd Street i
does not run along the north edge of the property, batt::nEZ::l
around over the entire right-pf-way. Unless LLC is given the right
to use the trail for its people and equipment, the trail landlocks
the entire ROV unless we go directly on top of the track. When UP
abandoned the track, STB saw fit to allow LLC to purchase it. If

they allow eminent domain the i i
) . N y might es well have given it to th
City at that time. The result is the same, & : £he
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Mr. Schuchmann notes that there are numerous obstructions
in the ROW. It appears on the map that his solution is to go
around the obstacles., A large building just west of 21st St, has
several ramps toc loading on the ROW. So while they say the trail
is staying on the north edge of the ROW, it goes around these
obstacles taking the trail closer to the mainline. If the trail
can go around ramps, etc. that are in the ROW, why cannot they
go around LLC. These ramps have no easements, etc. giving them
permission to be there, yet the bike people accomodatre them. What
are the guidelines for deciding who gets moved and who is not
bothered? .

The ROW contains a number of power poles, origimally put in to
service Cushman. The agreement UP made with Lincoln Electric System
which calls for lease payments, has not been enforced and Lincoln
Electric System is in arrears by a2 number of years. Cushman is gone,
but the poles are still there and are not being paid for. Where
ig the equity in that situation : '

LLC is expected to move over, and in effect, give up their
railroad, while others, City and otherwise, are squatting on our
land and paying nothing. Apd when I say "give up our railroad"
it may very well come to that., The risk of running a bike trail
thru a commercial enterprise that is operating heavy machinery may
pose too great a risk. I have go idea of what the insurance
companies will charge for this kind of risk, and the City has not
volunteered to carry the insurance.

The photos and Olsson's measurements show that the bike trail
will run over the top of an existing spur line. It is -true that
. the spur is not currently operational, but this does not eliminate
the possibility of repair and extension of this spur line to
better serve LLC railroad needs. See drawing proposed by Rails Co.
and Bob Mitchell, President. E :

In photos B-1 thru B-24 we have laid out on the site of the
trail, just where the bike path would go, and what obstacles

woule be in the way. Thege pictures show clearly what we are all
dealing with. What do you intend to do with the poles. The City
is not paying for them now. How can we& expect them to pay. for
moving the poles. Or are the bikers expected to go around them.

Mr. Arman Nielsen, Seécretary of OL&B (our carrier) and Mr.
Robert Miller, CFO and VP of OL&B told me they thought and would
recommend an alternate route for the bike trail. There are, in
addition to their suggestion, at least 2 other alternates that
would be much better. Mr. Nielsen also told me that Mr. Miller
call the Lincoln City Attorney, Joel Pedersen, and told Joel
Pedersen that he thought the south route made more sense.The
south route involves going 1 block south along City sidewalks,
going west thru land already owned by the University. So far
the only reason we have heard for going thru LLC is that the
bikers want a straight line. Apparently turning 2 right-hand
corners is too much for the biking public.
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LLC is presenting two additional alternatives, as Alternate
Trail #1, and Alternate Trail #2.

Mr. Terry Genrich, in his document dated 10/27/03, says
"From 22nd St. .to 19th St. the trail would be located on the
south side of the track adjacent to University of Nebraska
property. I attach as Exhibit B, drawings showing the currently
plenned location for the Husker Link Trail in the 24th to 1Bth S8t.
area" He does not put Exhibit B on any of his maps. I couiit
10 maps and he left titles off all of them. So I will have to
guess to what he is referring. I note the following: We have
attached letters to the maps so ease in discussing them.

(A) TG-WW the width varies from an 8' trail, 10' trail,
and 12' trail. And below that he refers to an 8' trail and 12' trail.
It doesn't show or tell us anything about needing 8' for snow
removal. He makes no reference to a 20' trail at all.
See letter dated October 2, 2002 to Lynn Johnson, Director, ¥rom
Larry Potratz in which he speaks of a trail 8' to 16' wide.

(B) TG-REM quotes "Because a sidewalk already exists on the
north side between 21st Street and 22nd Street, our curreat design
calls for the trail to be located at the location of the sidewalk
in order to minimize disruption of any leaseholder". LLC has
leased use and storage to a unit of Textron, reserving 12' of the
corridor centered on the center line of the track. The map shows
removal of the asphalt surface and removal of the sidewalk between
21st and 22nd Streets on the north side. These are contradictory
statements. Further on P4, pdragraph e, He says Y From 22nd St.
to 19th St., the trail would be located on the south side of the
track adjacent to University of Nebraska Property".

(C) TG- No. 6. (see enclosed and hi-lited) On 23rd St.there
is an entrance-exit driveway for approx. 50 cars. This is the )
parking lot for Lincoln Housing Authority. It is on the south
side of the building and has 2 rows of cars going east and west.

I have suggested to several different City people who came to
Lincoln Lumber ‘'and parked their car close to the driveway that
they take out one row of cars and run the bike path thru the

edge of the parking lot and onto the vacant land just west of the
housing complex. This vacant land which has an "available"'sign
on it could be made into a nice park. The City would be able to
do this because they have the power of appointment. The mayor
appoints the board who then runs the housing authority.

In the Petition for Declaratory Order signed by Charles H.
Montange, he says on Pl "Ostensibly for continued rail use, LLC
purchased the acquired land from 24th to 19th for the unconditional
use as a railroad operation." He is correct. We did purchase it
for use as a railroad. I have had a number of conversations with
trail people and everyone alwdys understood that we intended to
use this purchase as a railroad to replace the one we lost when
UP abandoned their line. We needed the railroad for one main
reason - to be able to bring in product at a price competitive
enough to compete the the boxes that were coming to Lincoln.
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To be able to compete, we had to be able to take advantage of the
freight savings rail offered over trucks. And we needed to bring
in enough volume to get volume discounts. We operated this way
when UP owned the railroad, and with our RR purchase we have gontinued
to operate this way. It has worked for us for over 30 years

and it has worked successfully for us. We would like to continue

to do business this way.

For several years, ] have had discussions with the City about
putting & storm sewer in thru the rail corridor. The sewer line
that has been there for years is in bad shape and needs to be
replaced. While the storm sewer will cost us money and business
interuption, I have never opposed the storm sewer. I believe this
is the best location, and perhaps the -only logical location for
the storm sewer. However, I cannot say this isthe best location
for the bike trail., The City decided to tie these two separate
projects together even though they knew we opposed the trail at
this location. Obviously they were using this as a method of getting
the bike trail thru our yard. See right of eantry document. o

There is .an immense difference between the sewer project and
the bike trail. The sewer project will cause disruption and impose
some restriction,obce it is finigshed we can continue to operate our
railroad in an efficient manner. Nobody is likely to be injured or
- killed because o: sewer project. The trail, on the other, hand
will create a permanent disruption, restrict the number and kinds
of rail cars we can bring in, and’present a safety hazard.

Can the City take our land in its entirity, or parts and parcels
for a trail by eminent domain. We weretold when we bought this land
that Federal railroad law was superior to state and city law and
ve could rely on the Surface Transportation Board to protect our
railroad from any type of city eminent domain. We relied on this
information and wrote out a large check to acquire the ground. We
spent additional money repair a railroad badly in need of repair
go we could bring rail service to Lincoln Lumber. '

Lincoln Lumber did not and would never invest this kind 'of
money, operate, improve and maintain & railroad just to stop a
bike trail or sewer line. Mopac and UPused’ this railrcad and
brought LLC hundredsof rail cars. And I honestly believed. that
our purchase was safe from eminent doman. I really believed and
still do that if we operate an honest and good faith railroad
business like we are trying to dé, the .Surface Transportation
Board would not allow our railroad land to be taken away and

~used for 8 trail.

I am perscnally proud of this Tailroad division, our whole
railroad operation, the railroad staff helping me and OL&B and
all its people. All of this put together gives us a railroad
operation that LLC cares about and that is very important to
LLC. We bought a 100' width of rundown railroad trackage that
was abandoned. We have been a responsible railroad owner. We
haye shipped and received as many cars as we can by way of our
railroad. I feel we have improved our railroad. 1Its in much
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better condition now than when we purchased it. We have replaced
a lot of ties between 24th and 19th St. I am certain we will have
all our ties replaced and a couple of spur tracks in place

this time next year. We want to change the layout of our yard

and this will help improve our railroad operation in the future.
We have plans to spend the necessary monies to improve our .
railroad operation, not just in 2004 but to continue to upgrade
our railroad throughout the next 25 years or more. We are in the
reilroad business permanently with no plans for getting out. Our
family and our employees knew before the purchase was made that the
full intent was to operate this railroad.permanently and long term.

Neither LLC nor this railroad operation will ever be sold. We
are not buyers, sellers, or traders of property so the ownership
will remain in the Hamill family. I am hopeful we will get this
railroad operation between 24th and 19th Streets past this eminent
domain manuver and I have faith all of this ground will remain to
be used for LLC railroad operation. :

There are other alternatives for the trail except going thru
LLC. Weé have presented 2 good altermnatives. I am appreciative to
the OL&B people for figuring out a good alternative to help save
our railroad operations. They are smart, knowledgeable, experienced
railroad pecple at the OL&B. They krnow and understand that 100'
wvidth of ROW is really not enough total width for our railroad
operation., From the center off%rack to our north property linme is
only 50' and they know we can't subtract off 20' between 23rd &
22nd St. and also between 22nd & 19th St. We need all the land to
efficiently operate this railroad operation. The bottom line is
the trail people have alternatives and we have no alternatives.

I want to report that there was another alternative for the
trail brought up shortly after LLC acquired the ROW. We had a
meeting with city officials and a large number of bike people in
an office building in Belmont. The city and trail people invited.
me to come and I went, I told them that a number of lawyers told
me that the Surface Traneportation Board would protect all of the
railroad land being used for our railroad operation and they would
not preempt our Federal railroad authority away and allow the
City to eminent domain our LLC ground away. I told them this was
like changing one public service for another public service. LLC
thiru their purchase of Mopac and UP railrocad should have precedence,
I told them all the things I have told you and when I left I thought
there was an agreement to an alternate route.Apparently someone
with more influence that I have, got them to change their mind.

The trail group and the City are using our lease with Cushman
& Commonwealth to prove that we don't need the space they want.
LLC wants to repond with out side of the story, :

(1) We did not lease our terminal and unloading to anyone.
The area from 24th to 22nd St. was held for LLC use. The only.
exception was an area south of the tracks which had an old spur
and Cushman needed it for rail protection as a result of disposing
of the property and contingent rail spur trackage need. Pedersen said-:

in the abandonment material that Cushman wanted the rail left

[

Li*d 956  £00Z 9g 298¢ BYLEVLPZOY 1%E



LLC is concerned about the trail safety in relation to our’
present lines and trackage and we will be equally concerned for
railroad safety in the 22nd to 19th area LLC is very concerned,
cautious and worried about the liability issues of our railroad
between 24th & 19th Streets. We have asked our liability iamsurance
carrier to help us in| full with our safety issues.

The trail proposial shows crossing at 21st St. I am sure this
is because LLC has Lspent money on 21st and RR junction..LLC is
opposed to starting out from 22nd and going west. LLC will have-

a lot of cross over at that point and LLC regards it as unsafe and
dangerous, ‘ E ' :
Between 22nd aud!thh, LLC needs the full 100' width for our
future railroad operation. The north side of the mainline will be
emphasized like that hetween 22nd and 24th. There will be spurs on
tha north side near Zgnd on the east side and one on the north side
near 24th, We had alﬁays planned to put a railroad storage bldg.
between 22nd & 19th, We have it  in our plans to build this RR
building whenever we terminate the lease prior to 2015. Textron was
uncertain about what wds going to happen & they wanted rail
protection related tﬁ spur track and this was agreeable because of

aur futyre plans. \ %

- It should be noted a decision between LLC and its attorneys
to withdraw the trail option "LLC had offered to the City was made
because the City would not compromise. They had to have 20' off
the north side between 22nd and 23rd. All or nothing they were
telling LLC. LLC thought we had been very fair and compromising
for several years. . |

MISCELLANEOUS:

|
L. Neither project will interfere with the continued rail
use of this line. LLC objects. There will be interference by

both and it is excessive interference. :

2, P-2. Overviev routes for routes for trail. LLC ojbects.
In my opinion their trail picture is self-serving and misleading.

3. P4 (a) The property is obviously surplus to actual trail
needs and City's acquisition will. have no effect om rail service.
LLC objects, disagrees and differs because LLC using the full 100’
ROW from 24th to '19th at different time is being over used, over-
crowded at times. There are no excesses and surplus of land from
our railroad useage view point, There are times we have delayed
rail car shipments because of lack of rail car unloading space,
moving space, weather impacting ourrail servicing. This very
noticeable when our 100' ROVW is at capacity serving our railroad
operations daily, weekly, monthly. We do not have any other
alternatives. However the trails does have an altermative. LLC
has presented a real good trail alternative and OL&B railroad has
presented an alternative. Three of these alternatives takes them
away from our much needed railroad operations and away from our
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overloaded terminal area at 23rd and the center of our main line,
Its a dangerous decision ty bring a treil into this overloaded mix
with school busses, emergency police and fire, 100 cars per day,
LLC trucks in and trucks out and safety and liability and workers
comp concerns. Source: City of Lincoln

(b) ,Mr. Montanges statement the the City's acquisition will
have no effect on rail service.

Its clear the City's acquisition attempt by eminent

domain is because of the trail interference and trail
disruption to our railroad operation, its not because

of the storm sewer issue. The trail will cramp,

squeeze, restrict, make unsafe, sky rocket our liability
concerns. It will effect our railroad cperation in ;
lots, in many ways, see evidence pictures, etc. ;
I believe the STB will learn that LLC is cooperative, ]
helpful, considerate, understanding and concerned ‘
about :the trail snd storm sewer and our much needed

parts such as full 50' (this is not excegsive for our
railroad operation-not at all). for handling,

. temporarily storing, all the moving around of rail

cars on te spurs, off of spurs, onm to main line, off

of main line. The STB knows we worked hard and long

and spent a lot oftime and money to acquire the rail i
road land and they already kanow,they are very familiar

and have lots of files full of LLC railrgad oporation

over the last several years. I think the board is fully:
informed that we are very cooperative, very attentive,
very interested, and very, very appreciative of our
railroad operation and our railroad land. If they

didn't think we were worthy and deserved it, the board
would never let us have it to start with. This is
railroad right-of-way and we :need the 100' wide with

good railroad mainline down the center of this 100'

wide trackage and one spur at present apd written
guarantees we have future spurs that will be laid

and become railroad operational. so with these plans

these intents, short term and long term, why would we

sell these RTO the STB was kind and considerste

to feel LLC deserves. We work at it hard and long

enough dlways ' when we have an issue they will give

LLC full consideration on this matter. (see Bob

Mitchell exhibit). My, Montange, you are trying to

tell the board LLC and me personally are not

cooperating. We are both cooperating and are happy

and interested in cooperating now and in the future.

P-9. I, Don Hamill have not refused to allow the .aewer pro
to move forward unless the the City abandons, the gtailuprojeﬁt;

‘th P-9 Criticism of the LLC and Cushman leases——The.Tease addresses
t_e.storm sever. but does not address the trail. The . lease is
dasmgnggkgo~take care of the needs'of LLC railroad, Cushman employees
LLQ gmglcyees,, Cughman, LLC and railroad needs then and now. I have
already stated no guarantees, but lease may end., Started talking

and communicating to i
Tete pamynd: g terminate lease. See Te*tron letter signed by

s
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This would hold true for Commonwealth lease subject to the right
conditions, LLC would terminate the Commonwealth lease also at

any time. Note this - the whole Cushmen and Commonwealth l?ases
address one object mare than any other which is our LLC railroad.
This is because without the interest in.the railroad and the ground

on both sides of the mainline there never would have been a purchase
and thus no lease. These leases have no security agreements attached
to them, The only thing LLC is looking to is to terminate these
leases for the sake of our railroad operatioen.

Lincoln Lumber is presently the only shipper on this railroad
but we have expanded and grow operations before and LLC is confident
this railroad operation will expand and grow in the next 15 years.

Mr. Schuchmann contends that the area between 19th & 24th
ig used mainly for storage. The storage use between 19th and
24th experiences daily in and out and inventory movement. LLC
needs the railroad land. The trail has other alternatives.

LLC believes the storm sewer will interfere with LLClsLkeid
operation. There will be disruption and permanent future plans
will be altered due to the storm sewer. In No. 1 thru 3 below
I -will comment on Mr, Schuchmann's allegations.

P-7. No. 1. LLC is making use of the propertieés which the
City of Lincoln seeks. I have personally owned several companies
over my business career. All of them except one usé, railroads
similar to our railroad operatiam at LLC. I am what you call a
hands-on manager. I know by review 3 to 4 times per day about our
railroad division, goals, transactions, ete. I really believe
these assets you mention work hard and do LLC some real benefit.

. P-7. No. 2 LLC differs with Mr. Schuchman on this permanent
impact. I would like for you to ask our competition who don't have
a railroad and no hopes of getting a railroad and you compare your
assessments of LLC railroad operations with how they think we are
doing. I know they tell me 4 or 5 times a year that they feel our
rallroad operation is giving LLC the edge over their trucks. I know
LLC has proven railroad results for a long time and successfully.

We need all of our present land to continue into the future. We
will get it done if STB will trust us and protect our railroad from
eminent domain.

"P-7, No. 3. Thé proposed trail and storm sewer will interfere
with the OL&B rail service. We can't unload from the side of a
rail car with only 28' behind the forklift, 28' to turn around,

28' to be sure we don't run over the trail or anyone on it. We
try to honor all safety practices, but some situations are just
impossible. The trail people are 96% - 972 unreasonable in their
expectations of what we can do with our inventory, our railroad
lines, our railroad spurs, forklifts, moving railroad cars, moving
our inventory in the short time frames demanded.

Mr. Montange, with all due respect you assess our railrscad
operations and your suggested non~transportation uses of portions
of the right-of-way. How many times have you and Mr. Schuchmann
seen LLC operations? How many days have you spent observing how
LLC runs its railroad? How many rail cars have you watched us

unlcad? How much inventory have you watched LLE put i
3 in temporar
storage? How many days have you watched ue load grucks frog thig

(d
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temporary storage and haul it to the jobsite? It seems to me you

are making a lot of assumptions with very litcle fact. You look
gtacks of lumber and assume these stacks will be here 10 years

at

from now. You come past the LLC operation on a day we don't. have

a rail car and assume we never have rail cars. You have never
watched LLC unload cars so you assume that it takes very little

room to unload a car. If you, or anyone had watched I-Joists being
unloaded, you would be appaulled at the idea of exposing the public
to such danger. It is obvious that you and the people you represent

know nothing about rail operations.

On the other hand, LLC has operated a rail line from purchasé

to repair to unloading, to loading, and mostly to solving the problems

that go with operating a rail line. And even before the purchase,

LLC has brought in material, unloaded it, and handled it safely.

It takes time, experience, and mostly good common sense, And I feel

the City is sadly lacking in common sense. ‘A1l they are interested
in is the politics and giving the powerful groups what they want.
You might be interested to know that only one person came to see us
after being asked to write a letter of support for the City. That
.. person told us as they left that they would gppose the location of-
the bike trail. Where are the rest of the supporters? Driving by
on a weekend and seeing no activity? Saying, based on this, this

would be a good trail location? Where was Mayor Seng?

P 13, LLC differs*wiﬁh Mr. Schuchmann when he says LLC would
be the same after construction-of a storm sewer or trail. This is
not true. Lincoln Lumber had 'planned to build a building approx.

between 21 and 20th Streets.into which we could unload inventory
directly, eliminating handling costs. With the storm sewer, ve
cannot do that because codes will not allow a building on top of

a storm sewer, Will our railroad handling operations be affected?

 Most certainly "YES". Will our south spur be like it was after

they tear out the spur, bury a sewer line, aand £fi1l the dirt back
in? I hope so. OL&B put in a high quality spur that is gquite long.
See the invoices for putting in this spur. The trail will cut our

turn around time down, our back up area down, have long lengths

hanging over the trail, increase our danger, increase our liability,

and affect our safety,

P 14. Interference will be more than negligible. It will be

substantial. Yes, only one customer is served by th.’ rail line,

Lincoln Lumber, but we are important to Lincoln Builders, customers
and employees. OL&B tells me the trail thru LLC will interfere with

rail operations. Mr. Robert Miller, CF0-OL&B called Mr. Joel
Pedersen andtold him the trail should go around Lincoln Lumber.

Mr, Pedersen said he supported the trail at this location beca=se
another location would cause the bikers to have to make right turns

How is that for a reason to interfere with a business and expose

people to danger. Or perhaps Mr. Pedersen was just doing as he was

~told and he really had no reason.

12

SiL°d 65:6  £00Z 3¢ %8¢ EYLEPLPLOR xRy



Mr. Genrich - see earlier evidence - you have not prepared
a design that will not interfere with LLC rail use. If the design
fails, it is of no value. It impacts all present and future
railroad operations and plans extensively. Add up your false
information and misrepresentations and misleading information
that affects LLC railroad operation. Information and facts need
to be reliable and dependable, nctreckless.

The trail should have been designed by at least one.qf:three
routes that have been proposed. And I believe there are more then
- three routes that would bypass LLC and should be considered.

P 15, Mr, Montange states that this location is not being
used for rail purposes, but to stack lumber. This is not true.
"LLC is using all of the 100' for rail purposes. When a railroad
car is unloaded, it is logical to set the material om the back of
the property. LLC would not leave an unused void on the north
property line, LLC is critisized for stacking large piles of lumber. .
Big piles vs. lots of little piles is called good planning. And
the piles are neat.and organized. Photo #3 to which he refers, was
e one day situation, not an every day occurance which Mr. Schuchmann
implies. " Ag shown in photo #4, this was a temporary inventory
placement. Our inventory tu¥mns, It is sold, shipped, moved, or
a combination of all 3.Exemple to increase sales LLC new wholesale
company (see letterhead) starting 2004.

Mr. Montange states that the trail follows existing sidewalks
or other roadways designated for 24 hour pedestrian access. This
igs only true in part. There i% no designated sidewalks or roadways
between 22nd & 24th. There is a paved roadway designed to carry
‘motor vehicles bgtween Cushman buildings and it is on leased land
which is not open to the public without specific permission.

P 15, #23, This lease does not constitute an admission that
the proposed trail is compatible with rail service. Cushman did
not receive rail service. The trein ran thru Cushman?s area, but
it did not stop, did not unload materials, did not employ forklifts
or other equipment to move material. All this was done in the
terminal area which is between 23 & 22nd. This terminal area was
never leased to anyone.The major difference between the terminal
area and the corridor thru the Cushman lease is the unloading
process. Carrying freight from point A to point B is what rail
service is all about, If the cars were never loaded nor unloaded,
there would be little point in rail service. Yet this is an
assumption Mr. Montange makes.

Bike trails are not compatible with rail service, except in
very limited circumstances. One of these circumstances might be
the absence of any type of freight handling or absense of any plans
by the carrier to expand their terminal area to additional land
owned by it. The Cushman or Commonwealth leases contain no reference
to putting a bike trail on the property.

Useage of whatever amount of ROW is not what eliminates landlord
liability. A load of material, high in the area (see pictures)
being ever so carefully swung around by LLC operators creates great
uncertainty and a rish of injury and loss of human life.
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| LINCOLN LUMEER COMBANY
==, ..  WWHOLESALE

Lincaln, Nebraska 68503

EXHIBIT ° 1letterhead of new company starting business in 2004.

v
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P 16, -24. Mr. Pedersen seems - dedlcated to distortlng the
facts, LLC did not link the storm sewer to keeping the bike trail
off his property. The City made that link ( see call report from
Brian Kramer.) As Mr. Kramer said, Mr. Hamill would have signed the
sewer permission form if it were not linked to the trail.

Included in LLC opposition statement, the verified statement
of Tom McFerland makes it ¢lear that he did not .make the comment
to Mr. Pederson regarding the reason for refusal of entry, that Mr.
Pedersen said. The reason for the refusal was that a trail was not
agreed to and we didn't want to mislead the people involved.

The proposed restrictions that emlnent demain of the north 20"

of LLC right-of-way will bring, will create & serious challenge

to LLC railroad operation. It may drive LLC railroad operation
out of business. I will absolutely assure STB that it will
eliminate entirely the flat .center beam car railroad deliveries.
The risk to our employees and the general public is just too great.

I seriously question how easy it will be for this railroad operatiocn
to get liability and workman's comp insurance without purchasing
high.cost, insurance. For the past 4 or 5 years, insurance was

not easy to purchase, aside from the high cost. This will be a
much higher risk from liability and safety standpoint, I am
attaching as Exhibit A 1nforma;10n on 11ab111ty and how it relates
.to trails. .

Mr. Pedersen states that there will be little or no disruption to
the rail operation. This is not true. Having heavy const. machinery
ir the reil corridor for several weeks will be disruptive. There
will be noticeable construction with the storm sewer, including
taking up and relaying a spur line so the sewer line can be laid
under the track.

Ve agreed to give notice to all the parties in the area that
we are going to be doing const. and give them the starting date.
These include City, STB, UNL, Commonsealth, and OL&B. This is
unlike the City who held & public hearing (that I only found out
abolit when I read the eminent domain documents). Even though it
was published as the law requires, common courtesy says that since
they were discussing my land, a letter would have been nice.

Prior to buying the UP property, Bill Austin (who was then the
City Attorney ) and I discussed the bike trail, Bill said he did
not foresee the City using eminent domain. But later the possibility
was mentioned in the newspaper. See Exhibit H. I was assurred
by my attorney that as long as I operated a railroad, I would be
in no danger of losing my railroad.

I knew about the pending const. of the storm sewer line and .
I made a number of phone calls to people in the City trying to
determine where the sewer was going and when. Douglas Stevenson

from Holdrege, surveyer, told me the s
in January 2063 ’ e sewer work was complete approx. ﬂ
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List of phone calls and meetings to City personnel re: sewer,
List of phone calls and meetings

8/30/00 phone calls to Al Imig & Mike Michaelson
12/26/01 Phone calls to Al Imig and Larry McNeil
12/27/01 Phone to Lee Gustafson with E.A. Engr.
1/22/02 Phone call to Larry McNeil
2/6/02 Phone call from Rick Wilson
4/12/02 Phone call to Matt Lindburg
6/13/02 Phone call to Matt Lindburg
7/3/02 Received map from Olsson & Co.
11/19/02 Phone call from Matt Lindberg
11/21/02 Phone call to Matt Lindberg
1/10/03 Meeting with Clint Thomas
1/14/03 Set up meeting

alked to Dou las Et venson — surveyers
2/18/03 . Meeting With T edersen, attorne
2/18/03 Phone call to Dava Skirodas

6/20/03 Meeting with Matt Lindborg & Brian Kramer

On 1/10/03, at a meeting with Clint Thomas, he presented me
‘with a Right of Entry Agreement, which gives the City authority
to enter my land to construct the storm sewer and bike trail. This
is the document that ties the 2 projects together. See exhibit
F. I refused to sign this agreement as I was upposed to the trail
going thru Lincoln Lumber property. ‘

Pedersen, in his verified statements makes several statementa
that I would like to refute. #4 he refers to the "current plan"
which means that the current plan could change, so anything said
this week, might be different by next week. Further, Mr. Pedersen
says there would be no disruption. It is not possible to install
a sewer and bike trail with no interference in the rail operations.

Further he says the trail would be in the north part of the ROW,
and further reading says that means anywhere in the north half.
The trail does indeed start slong the north property line, but it
doesn't say there for long, only to Whittier Street. After that
it wanders around in the north 1/2 of the ROW, making this land
virtually wasted. This would mean crossing the trail just to get
from one side of our land to the other, and I see no provision made
for this, Would we have the right to wander back and forth across
the bike path (they have the right to wander all over our land)
with our mechinery aand to continue to do business. Or is the City
seeking an easement over the entire north 1/2 ofthe corridor?

No. 5 deals with the meeting with Clint Thomas. You will note
on Exhibit F, a large circle which was drawn by Mr. Thomas to show
that both projects were tied together.

] #6 Pedersen said that a letter was sent to LLC demanding entry
which wg'refused to allow. I find it interesting that he should
send this letter, but not bother to send a letter notifying us of

a public hearing. It seems to me that a project of this hould
notify the owner of the property. Proj size shou

iq
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#8, This entire paragraph is false. Mr. Hamill d%d not state
the trail was not important, or that he opposed_the trail, only that
he opposed the location. The prints and surveying for the storm
sever were done as reported to Mr. Hamill by the surveyors themselves.
And indeed when the surveyors gained entry, it was to survey for
only the trail, The surveyors spent a few days setting pins omn the
north property line.

Pedersen says Mr. Hamill would not agree to any amount of
compensation, This is false. Money was never discussed. Pederéen
also says this refusal was a deliberate attempt to blogk the trail.
Thigs is false. I am in favor of trails except they should not go

thru businesses.

#9. My refusal to cooperate is denied. I have never sent a letter
to the City criticising anyone. All my of jetters to the City have
been in appreciation of some service rendered. '

12d. The lease negotiation was not bitter and contentious. Mr.
Pedersen was not a party to the negotiations, and there was no
barring of passage at all. The rent went up because the cost to.
LLC had gone up. The City and Cushmans both expressed interest in
.the property which drove the price up. The amount we finally settled
on was comparable to other similar land in the area. The other
provisions have no bearing on this case. One important provision
LLC and Cushman had in common and was of vital importance to both
was the ability of both to move ¥freely around theé property. This
ability to move over the entire property allowed our rail system
to work. '

INTERFERENCE

Here I want to address specifically some of the items of .
interference that Mr. Pedersen says we won't have. Assuming the
we start at the east end, the first item to be disprupted is 23rd
St. The City has closed 25th and 26th Streets, and with this
sewer project they are closing 23rd St. for a time. This is right
beside our office area which is our sales area. Customers won't
be sble to come in from the north, So every customer who wishes
to pick up material must come in from the south., Our customer
parking will be covered up with construction, So the only place
they have to park is on a vacant lot, which we own, to the south
that the City says we can't park on. Assuming the City relents on
this, this lot will be covered up with contractors trucks, equipment,
materials for const. Or these contractor items will be blocking
the street. :

~~ So since customers cannot get in, we have to figure out a way
to make more deliveries. The customers solution to net getting
getting in, will be to call for us to deliver. Some of our inventory
will be on one side of the ditch and some on the other. I will
have to hire additional peoplé just to get trucks loaded. Where

we are now sending out approx., 75-100 loads per day. we will have
to get out 200 or more. ? 7

_ All of our employees will have to work around construction
equipment, being careful to not get injured. most of our loading
and unloading is done with forklifts which are backing around,
going forward while looking over the top of a load.

40
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Then we have to figure out how to get material shipped in.
Trucks cannot use 23rd Street, We cannot get rail cars in because
we have no place to unload with all this construction. We will
have to try to plam ahead and stock up on inventory. Where are
we going to put this extra inventory. We can't put it on ROW even
temporarily because there is no room after the contractors put
théir gtuff there.

I am sure there will be continuing every day problems that we
have not thought of that will need working out which will take my
time away from running LLC. And if we heve a wet fall,(and we are
about due for one since it has been dry for so long) the project
could be delayed. The City makes it sound like everthing will go

"1like clockwork, but it won't. It never does.

Then the City wants to put in a bike path. They give no time
table for this, but the same type of interference will occur. WE
will need to take as many locads as possible out 22nd st. But with
the bhike trail coming within 7.5"' of the track, we can't get a truck
thru there without driving on top of the main line track., Over a
period of time this will damage the track and cause great expense.
If the City has figured out how to move our traffic with all this
interference, I have not heard about it.

FUTURE PLANS

¢ Included is this informatiorm is a map showing & diagram of the
railroad track from 24th to 19th, You will note on this map that I
have marked out a 2nd terminal area betwéen 2lst and 20th Streets.

It is my plan to put in additiomal spurs so that we can bring in cars,
set them off on spurs and unload from the spurs so as not to block
our msin line which we will need to get cars down to the spur at
Whittier St.

We are incréasing our sales annually from 10~15%. And now

most of our material is coming in by truck. We are making plamns
to shift much of this truck freight to rail. We will be doing
block buying because we can buy in blocks more economically. To
do this we will need enough spur track to set the cars onr until
we can get them unloaded. Block buying involves purchasing 10 or more
cars at one time. The mills don't have space either so they will
ship the cars at their convenience and we need to have places to
put them. And we may continue to add spurs over time as our

. needs increase. Also block buying allows us to purchase the cars
when the prices are lowest. The price of lumber is very volatile
and we ship a lot of lumber. Prices change daily and buying at
the lowest price can save a lot of money. :

‘ Our terminal at 2lst St. would involve figuring out how to move
this inventory to a place where we can ship it. The logical route
is to cross the track at 21lst Street because the track here is
al;eady set up for vehicle traffic. The trail also wants to use
this crossing. And we have determined that UNL is also using this
crossing as theilr rear gate: opens onto it, These are 3 different
operations competing for the same crossing space. I believe we can
work with UNL et this crossing as their use is limited. But the
trail is another matter DANGEROQUS!!!
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This railroad will develop slowly over the years with about
a 10% rate. There must be much construction of rail lines, leveling
of the ares for unloading, temporary storage space made available
and other items that develop as we go along. At the same time we
have to keep LLC selling and shipping. We cannot neglect our
business if we expect to expand at the rate we are forecasting.
I anticipate that by 2015 when the lease expires (&f we canmnot ‘
negotiate a buyout, we will have the project complete and useable, .
We will, however, be using as much of this second terminal as we ‘
can as we go along.
An example of new kinds of materials we can bring into this
new termirnal is shingles, We currently bring in over 100 truck
loads of shingles in January and February. The City is always
complaining about the shingle trucks bloeking the street. Some
mornings we have 4-5 trucks setting along 23rd St. when LLC employees
arrive and start unloading. Bringing these shingles in by rail
will solve that problem. We have shipped a few shingles by rail
and it works well. This is the time:ghizzia prices are lowest and

and we also need go gear up for the shingle season, Flét materials
such as plywoods, OSB board, lumber, are ell materials that we can
bring in by rail, Every house has lumber, flat materials and shingles
so we sell a lot of them. Transferring these from truck to rail will
make us more competitive. And we need to be very competitive if we
are to compete with Menards and Home Depot who each have 2 stores

in Lincoln. Lowes is in Omaha and we anticipate them moving to

Lincoln soon. We are not the oaly lumber yard in Lincoln that
has a railroad. 1In order to be competitive we need to have our
railroad to maintain our profitability. -As our.profitab;lity gTOWS
so will our company which creates additional need for rail service.

I am optimistic that in a few years we will be shipping out
to large job such as apartment complexes, commercial buildinge,
low cost housing, etc. throughout our state and the surrounding
area. See Lincoln Lumber Company Wholesale letterhead exhibit.

I have been talking to W&lls Fargo, our banker, about my
plans. See the letter of support from Jim Bishop of Wells Fargo.
In it he says that we plan to ship a minimum of 300 cars iato
LLC by 2019. I have a history of growing small businesses into
large ones. In 1967 when we purchased Johnson Supply & Cosl,now LLC,it
was a small yard handling just coal, sand, and shingles. We have
grown into the largest contractor, privately~owned yard in Lincoln
and with the help of the Surface Transportation Board protecting
our rail rightg I see no reason why we cannot.continue to grow.

Wells Fargo is convinced we can do it, and so am I.

LIABILITIES

s EOR e e, - L -

As we grow, our potential liabilities increase, .we try to
keep them at 8 minimum. I am listing some of our potentisl
liabilities connected with the storm sewer and railroad and bike
trail, €ll wanting to use this same corridor.

PR
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1. We must keep RR Crossing signs at all intersections and
from time to time, these signs disappear.

2. We had to get permission to take out the crossing lites
at 21st St. We did this. We have to be very careful to fpllow
regulations such as this.

3. UP had a number of licenses, and other documents that they
acquired when various public projects were buried or installed on
their ROW. Among them are a natural gas line supplying power to
' Cushman, fiber optics, plumbing and sewer lines, When any ‘
construction is done, we must be very carsful not to hit a gas line
or fiber optics lime, etc. '

4. Ve have a number of employees and this number will continue
to grow if we are allowed to expand. These employees must be
protected.

5, I have spent a large part of this statement talking about
the liability we are exposed to with the trail. This is perhaps
our biggest liability and the one we have the least control over.
We try to control this by keeping the general public away from the
jobsite and from our heavy equipment, but the City is determined
to expose the gemeral public to this danger. I believe that if
the STB allows the bike trail here, there should be a provision that
the city carry enough liability ingurance to protect the general
public and LLC. etc. :

6.Photo #4, of Mr, Schuchmann's statement shows electric
poles on the ROW. I have been told by an employee of Lincoln
Electric System that these poles are coming down, but so far
they are still there. As Mr. Schuchmann states, there are a
number of obstacles in the ROW, We will be working with various
business owners who have encroached on our land to get these
obstacles removed. '

7. With. the increased traffic when the increased volume of
business, we will be putting in place safety measures to prevent
accidents. We have never had a traffic accident at ocur hub of
operations, and we don't plan to start now. By shipping more
material in by rail, we will be getting trucks off the street and
this should help the traffic situation. :

I received a phone call yesterday, Dec. 24 from Arman Nielsen
with OL&B. He said he would like to set up a time when he and Mr.
Robert Miller, CFO could walk around the area with me. We agreed -

I would phone him Friday morning and we would set a time to meet,
probably around 8:00 a.m. that day. I really appreciate the phone
call and their interest in this situation, Given the time constraints
I am working under, I will do my best to get you a report onm this
meeting. I have enjoyed working with OL&B over the years and hope

to continue to do so for many years., I will show them the staked
out area and pictures. .

”

'
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Enclosed with this statement is a map of the bike trails
in Lincaln. I have marked on this map the location of the 2 campuses
of UNL. Commuting between these two campuses is the reason the
City is pushing the trail at this location. I call your attention
to a couple of facts., (1) The East campus is not on the trail now.
It is 5 blocks north of the "X" Street corridor or also known as
the MoPac line. So any communters have to exit the trail and travel
at least 5 blocks to .the Campus by City Street. (2)¢ Going around
LLC by City streets for a lesser distance seems to be a major
problem. See the alternate route #1. "Y" Street is not a heavily
travelled street, but there is a little more traffic than 'VW'
street which is one block south. This is an alternete route suggested
by OL&B. Apd there are other available alternate routes,

Evidence of trail tie to storm sewer by the City. PeriMatt
Lindburg, engineer with EA, (see his card) the designated route
for the storm sewer was decided approx. 2 weeks prior to when I
talked to him on 11/19/03. Matt Lindberg said Terry @enrich had
a meeting regarding piggy-backing the trail on top of the storm
séewer approx. 1 week after the designation was made.  Note the
circle and arrow on the Right Of Entry document.from Clint Thomas.

;

N Terry Genrich :
Lynn Johnson P " NATURAL RESOURCES MANAGER 2
_ DIRECTOR ) b ; !
" Lincoln Parks & Recreation Dep | l Lincoln Parks & Recreation Dept. ;
2740 A Sireet . 2740 A Sireet i
Lincoln, Nebraska 68502 Linveln, Nebraska 63502 '

402 441-7847 / fax 407 441-8706 402 4?1‘7“3? / fax 402 441-8706

fjohnson@ci lincolnne.us tganrich@cilincoln.ne,us
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1, théé”dn“s;otm:séWer project. Map part of Brian Kramer
Exhibit for City. Pages 4, 5, 6 & 7 of 11.

Misc, storm sewer facts including illustratioms of liability,
uncertainty, disruption and future cost of LLC.

Site sufvey conducted by Tagge Engineering Consultants of
Holdrege, Ne in December 2001.

2. Sheet 4 of 11 (between 19th & 22nd)

A. Build 2 manholes

B. Reconstruct 6" water main (angle line approx. 160' long
across storm sewer. ’

C. Remove 113' feet of something?

D. Plug and abandon approx 96' something?

E. Look how close they come to:the mainline trackage with
const manhole. ‘ '

F. Remove & replace parking surfaces in 2 places,

The proposal is swing the trail to the north (too close as shown on
Routes Qverview map) to the north. Summary a lot of disruption,
liability and then we design a trail to be compatible with this.

It ig not. This is partly where future railroad terminal operation
will go. ‘

3, Page 5-11 (21st to 22nd St, including 22nd St.

A. Reconstruct 2 water mains near 21st

B. South of 21st construct approx. 60' water mains, separate
in 2 places. ' o

C. Remove and replace surface and construct grade inlet

B. Connect roof drainage to new pipe

E. Remove 454' 777 :

F. Remove manholé and make new manholes (two of them)

" G. Remove and replace curb and gutter :
H. Reconstruct 12" water main

Summary: a lot of disruption to work around and be able to service
after complete and we propose a trail also. Not feasible for a
trail. Our business and railroad cgn't stand a storm sewer easily
without LLC expense and disruption. Can't tdélerate a trail im
addition,

4. Page 6 of 11 (north of Whittier & Short Street between 22nd & 23,

A. Remove and replace surfaces

B. Construct concrete collar

C. Build station and storm sewer manhole (huge per drawing.
This is south of our present terminal unloading area. City shows
doing nothing to ditches., This is unsafe (see photos). Whittier
is lower elevation than our main line, LLC was forced to wait
on this area of what was going to be decided and finally agreed on?

D. Remove approx, 193' of CMP, It points to the very center
of RR mainline.

E. Build 2nd manhole.

F. Remove & replace approx. 85-86 tone crushed rock near
Short Street.

G. Plug and abandon 21.5' pipe??

H. Short street build a storm sewer station

I, North of Short St. map shows going under LLC south RR spur.
Specifically very disruptive to LLC and potentially very costly.
Note: I suggest no one can estimate -and project these costs of .

'
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disruptidn, éhanges and over-all interference.. So the map shows
LLC spur and & replace. And there is risk it won't be like it
was. OL&B did a terrific job on installing this south spur and

time has proven it to be so.
J. Have to deal with 2 radius curves on RR spur and storm

sewer, They are also opposite curves. See map of crossover impacts.
It is not possible to take out 20' opposite all of this for a trail.

K. How is this going to be handled on LLC property (50' south
of center of main line toward Whittier St. going south?? This map
shows expensive to someone at this junction point. Is the City

. going to bear all of this cost and leave it useable for railespy
unloading when finished? I don't see map referencing on' this. If
ground is not level a forklift will be subject to tipping over and
falling on Whittier St. Summary is that the items listed above
are risky, disruptive, and have a lot of liability.

5. Page 7 of 11, This is at 23rd to 24th St.
A Plug and abandon 106.5'. Let someone else worry about it?

B. Get to overloaded 23rd St. hub and RR main line area. The
map shows 6 major projects to be constructed at this intersection.
This consists of manholes, inlets, removal of existing manholes,
replacement of new manholes, remove and replace curb and gutter,
asphalt and concrete paving and piping to work.

C. 50' of 4" water main under the top of the main RR track
on E. 23 St. property line.

D. Remove approx. 244' pige.

E. Install grate e '

F. Removal of misc. concrete and asphalt and replace.

G. Install earthen bumper at end of main line track. This
was not planned for by LLC at this time.

In my opinion, this is going to take much longer than the city
has represented. LLC railroad will be tore up a long time.

g1
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I have written the ahove as though I were under oath. I
always lean forward everyday with natural desires to be truthful,
honest in all ways, be guided by integrity, be reliable, and-
be dependable. I go to work almost every day. I have been
fortunate and blessed that I haven't missed work very often.
Occasionally I work long, long days. I have a couch in my
office and if I need to work 24 hours or more, I'll lay down
and take a couple hours nap, then get up and back to matters
that need my time. I try to be fair. I will admit I feel I
understand income statements and balance sheets. I am a
businessman. .

Upon purchase of the railroad, we were guided 100% by the
help the railroad could continue to give our Lincoln Lumber Co.
I felt 100% secure that federal lgws administered by STB would
give LLC protection against City of Lincoln eminent domain.

I still feel secure with the federal laws as administered by STB.

I am submitting my facts and information for your review.
Lincoln Lumber Company asks for your favorable consideration
of our protest in response to the Petition for Declaratory
Order.

Thank you
2 .
' Don Hamill ‘
Pregident & owner
Lincoln Lumber Company
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Dec-18-2003 12:28pm

From-T MCFARLAND

312 201 8685 T-010 P 002/002 F-720

VERIFICATION

STATE OF NEBRASKA )

) SS:
COUNTY OF LANCASTER )

DONALD L. HAMILL, being duly sworn on oath, deposes and states that he has read the

foregoing statement, that he knows the contents thereof, and that the facts therein stated are true

and correct.
ey
DONALD L. HAMILL
SUBSCRIBED AND SWORN to
before me this /E day

of December, 2003.

-State of Nelfraska
MARK A. KINZIE
2 My Comm, Exp. Jan. 30, 2004

My Commission Exprres;
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EXPLANATION OF EXHIBITS

Legislation, Liability and Insurance
Letter from Jeff Dailey regarding buyOout of lease

Map of proposed bike trail from 1Oth to 33rd St. showing
that the bike trail west around two businesses at 33rd
instead of going thru the middle of them.

Copy of parts of the annual report of Lincoln Housing
Authority, illstrating that the City, thru appointment
controls this property and could, if they chose, use
part of this land for an alternate trail.

Copy of invoice, shipping ticket, and check that paid that
invoice which shows that Lincoln Lumber does receive long
lenths of I-Joists in rail cars.

Copy of the City of Lincoln, Nebraska Right of Entry
Agreement. This is the Agreement presented to me by

Mr. Thomas with the City. It ties the Storm Sewer Project
and the Husker Link Project together.

Copy of letter to all City departments dated 2/12/02
which outlines LLC plans for our railroad at that point.
We have since had to change plans because a building on
top of a sewer line is not allowed.

Copy of a newspaper clipping from 12/30/97 which discusses
possibilities for completing the Husker Link Trail (Mopac

trail).
Copy of a recommendation for improving LLC terminal area
from a qualified railroad contractor.

Letters of support from people within or with knowledge
the railroad industry and the serious problems we have.

City map of Lincoln with alternate bike routes marked.

Letter to Armon Nielsen regarding our railrcad concerns.

Map of City of Lincoln showing 100' width markings in yellow.

Map of railroad line from 23rd to 1/2 block West of
20th St.

Alternative bike trails, description and map showing each.

Invoices and checks for rail shipments for Cascade Empire
These shipments contain long lengths of 2x4's,



EXPLANATION OF EXHIBITS

Q Map of trails showing University campuses not directly
linked by trail

R Newspaper article, 5-31-03, UNL to Invest in Cushman Plant

S Materials relating to Lincoln Housing Authority as part of
an alternate route for a trail

T Report of meeting between Lincoln Lumber Company and
Omaha, Lincoln & Beatrice Railway Company, 12-26-03

U Drawing showing full width of right-of-way required for

unloading 48-foot material
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EXHIBIT A

SECTION IV:

Legislation, Liability, and
Insurance

Liability is an extremely important area of concern in virtually all RWT projects. In the
context of RWT, liability refers to the obligation of a trail manager or railroad to pay or
otherwise compensate # person who is harmed through some fault of the trail manager or
railroad. The filing of a personal injury or tort daim against the presumed responsible
party typically enforces responsibility. However, because there are relatively few RWTs,
the coutts rarely have analyzed the relative responsibilities of railroads and trail man-
agers toward an injured trail user. Additionally, cases often are settled before they reacha
court trial, leaving no legal precedents from which ta draw. Thus, there are no clear legal
guidelines as to how the courts will view RWT liability issues. Also, some liability ques-
tions relating to RWTs are resolved by State law, which varies from State to State, and the
applicability of which depends on the specific facts of each case. Nevertheless, some con-
clusions, with certain ceferences to minarity positions, can be made as ta how liability is-
sues arising in the context of RWTs are likely to be resolved. This section’ discusses the
principles governing liability in the context of RWTS, including both statutory protections
and common law standards.* This section does not address RWT disputes related 1o land

ownership and acquisition.

Overview of Recommendations

. Trail development agencies interested in pursuing a RWT should conduct initial legal
research as early into the process as possible. Imporrant information includes: owner-
ship, easement, and license agreements in the railroad corridor; legal protections
available at the Stare level (e.g. indemnification, applicable State statutes, and strength
of local trespassing ordinances); local or State property rights ordinances and infor-
mation; and trail management organization insurance protection.

. Trail development agencics should acquire railroad property for public ownership
whencver feasible in the context of RWTs.

—

N

¢ Karl Morell, Balt Junilc, LLR, who has p g railroads, and Andrea Rerster, Eoq. who represcnts il and
land conservation proponcnts and scrves s counsel (o the Rail-to-Trails Conservancy, analyzed cails- with-trads issucs for

us sectlon,
! “Comman law” standards ace those develaped by judges thraugh caac-by-case litigation and set farth in published judi-
cial decicions that are considered precedent in factually similar contests.
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3. Trail managers should adhere to design recommendations identified in this report
and in desigp standards and guidelines (¢.g., the AASHTO Guide for the Development
of Bicycle Facilities and Manual on Uniform Traffic Control Devices.) (See Appendix A
for explanation of these documents.) In particular, signs should be provided ac en-
trances (0 warn users to stay off the railroad tracks and that trespassing is a crime.

Bath trail managers and railroad companies should review State statutes to ensuze
the validity of indemnification agreements, and the scope or applicability of fencing
laws. (See Appendix B, Marrix of Statutes and Laws.) To the extent there is any ambi-
guity as to the applicability of the statute, trail proponents should lead an effort 1o
strengthen their State’s [aws to increase railroad liability protection, as States such as
Arizona have done,
. Trail management organizations should absolve railroad companies of liability respon-
sibility for injuries related to trail activities, to the extent practicable and reasonable.
- Trail management organizations should purchase or provide comprehensive liability
insurance in an amount sufficient to cover foreseeable liability costs and pay the costs
for railroad company insurance for defense of claims,

&

w

o

Overview of Concerns

Railroads have a number of liability concerns about the intentional location of a trail near

or on an active railroad corridor:

* Trail users may not be considered trespassers if a railroad intentionally invites and

pecmits trail use within a portion of their right-of-way, and that the railroad would

therefore owe a higher duty of care to trail users than they would otherwise owe to
persons trespassing on their carridor.

Incidents of trespassing and injuries to trespassers will occur with greater frequency

due to the proximity of a trail.

« Trail users may be injured by railroad activities, such as an object falling or protrud-
ing from a train, hazardous materials, or by a derailment.

« Injured trail users might suc railroad companies even if the injury is unrelated to
railroad operations, incurring expensive legal costs. Railroads have in the past borne
the burden of litigation for many incidents on their property, even for crashes with at-
fault automobile drivers wha have blatantly ignored obvious warning systems.

The level of railroad company concern is dependent in part on the class of railroad and the
type of aperations they perform. Privately-owned Class I railroads {see Appendix A: Def-
initions) tend to be reluctant to grant non-rail usage of their rights-of-way because loss of
right-of-way width at any given location could reduce the ability of the railroad to add
main track and sidings necessary to provide increased capaciry and serve customers. In
addition, their perceived deep financial pockets make them a frequent target of lawsuits.
Transit and (ourist train operators may support RWT projects because they often are
quasi-governmental entities, with a mission of attracting people to their service. Finally,
locally-based short-linc operators have less reason to be concerned abaut future track ex-
pansion, and may be inclined toward the potential financial rewards of permittinga RWT

40

Rails-with-Trails: L.essons Learned - Final Report August 1, 2002

ncr;b
rg‘\_x(‘,’lz/r/

()



312 201 8685 T-023 P 1047018 F-738

Dac-22-2003 08:40am  From-T MCFARLAND

LEGISLATION, LIABILITY, AND INSURANCE

project along their rights-of-way. For all RWTs propesed for railroad property, the railroad
must weigh the safety and lisbility risks against potential financial and other gains. Thus,
minimization of risk is a key ingredient to a feasible RWT,

Definitions and Laws

As the owners and occupiers of their rights-of-way, railroads have legal duties and re-
sponsibilities to persons both on and off their premises. Railroads have a duty to exercise
reasonable care on their premises to avoid an unreasonable risk of harm to others who
may be off the railroad premises. For example, railroads may be found liable if the use of
their right-of-way creates an unreasonable risk to persons on an adjacent “public high-
way” such as through derailments or objects falling off the trains.

In most States, the duty of care owed 10 persons who enter another's property depends
on whether the injured person is considered a trespasser, a licensee, or an invitee, Tres-
passers are due the least duty of care, while invitees are due the most.* (See Figure 4.1.)

As a general rule, railroads owe no special duty of care to persons trespassing on railway
premises, other than to refrain from intentional, harmful, or reckless acts. There are, how-

ever, four exceptions to this general rule:

“ FORESEEABLE TRESPASS: Whenever the railroad is aware, or should be aware, that tres-
passers are frequently entering on a small area of the right-of-way, most courts will
find that the railroad has a duty 10 exercise reasonable care to look out for the tres-
passers. Where a known and apparent pathway is located along a railroad track, most
courts will hold a railroad liable for not anticipating the presence of persans near the
tracks and exercising ordinary care to prevent injury to them, such as by keeping a
reasonable look-out.

- 0ANGEROUS conpucT: A few States have placed an obligation on railroads to use rea-
sonable care whenever a trespasser can be anticipated and the railroad’s activity in
that area involves 2 high degree of danger.

- oiscovered TrReseass: Under the ‘last clear chance’ doctrine, a majority of States im-
pose a duty on railroads to use reasonable care whenever the engineer of a train be-
comes aware of 3 trespasser on the right-of-way. In these jurisdictions, the railroad
has a duty to use ordinary care to avoid injury to a discovered trespasser.’

* YounG cHiLoren: Under the ‘antractive nuisance’ doctrine, a vast roajoriry of States
hold railroads to a dury of exercising reasonable care for young children of whose
presence the railroad has actual or constructive knowledge.

In deciding whether to allow a RWT on its right-of-way or determining the indemnity
and insurance coverage appropriate for a given RWT, a railroad needs to weigh and bal-
ance three factors: (1) the extent, i any, to which the RWT will elevate the railroad’s duty

' A number of Staics have udopied a cule that a land s lisbllity depends on the fe bility of the injury rather than
the statua of the injured person as invitee, licenace or trespasset. Sec Gulbia, Vitatus, “Madcrn Stotus of Rules Conditioning
Landowncrs' Ligbility Upon Status of Injured Party aa Invitee, Licensce, of Trespasicr,’ 22 ALR 4th 294, 6 3n.

* In somc Statcs, 8 raidrosd's tolerunce of frequent trespaasers has led courts to clevate the status of an injured intruder to

licensec.
* A railroad has a dufy to Lake aKirmative actiont to aid or protect a trespasser where the espasser’s peril is couscd by active
force under control of the railroad, such as where a miember of a traln crew obscrves 3 trespasser 1 danger on a uestle.
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TRESPASSER: “a persan who enters or re-
mains upon land In the passession of an-
other without a privilege to do so. created
by the possessar's consent or otherwise.™
Trespassars are due the Jeast duty of care
and Lherefore pose the lowest fevel of liabik
ity nsk. The landowner generally is not re-
sponsible for unsafe conditlons. The
landowner only can be held liable for actions
that are either intended to cause harm to
lrespassers or are taken with reckless dis-
regard for the consequences.

L TABLLETY  INCREASE

LICENSEE: a person on land with the
ownar's tacit’ or express permissian but
only for the visitor's benefit.’ A licensee 1s
owed a greater duty of care than a tres-
passer.’ Whila the landowner is nat respon-
sible for discovering unsafe conditions, the
landowner must exercise reasanable care to
provide warning of known unsafe conditions.
The major distinction between a trespasser
and licansee on a railroad right-of-way is that
the railraad may be required to look out for
licensees before their actual presence Is

INVITEE: & person an the owner's fand with
the owner's permissian, expressly or implied,
for the owner's benefit, such as a paying cus-
tomer. This is the highest level of responsk
bility and therafare carries the highest lavel
of duty of care. The owner has a duty to (1)
inspect the property and facllities to discover
hidden dangers; (2) remove the hidden dan-
gers or warn the user of ther presence; (3)
keep the praperty and facilities in reasonably
safe repair, and (4) anticipate foreseeable
activities by users and take precautions to

discovered. protect users from foreseeable dangers.

*Sevond Restatement of Torts, § 329

'[n most Statew, a railroad's Wlcration of trespasscrs ia not considered mar consent i prevention er providing warning i3 considered (utile,
*Licensees ace often individuals taking short cuts over the praperty of others.

“The vast majority of States currenuly hold raitroads 10 a duty of crercising reasonable care (o protect licensees.

*Particularly in the context of radlroad rights-of-way, there are greatsimilarities between a liccnace and a foreseeable treapasser.

FIGURE 4.1 Liability definitions

of care to any particular individual; (2) the potential increased scope of the railroad’s li-
ability; and (3) the incceased or decreased likelihood of an injury cccusring as a result of
the RWT.* Bach RWT project will necessarily have unique characteristics affecting the ex-
tent, if any, to which a railroad’s liabiliry is potentially enlarged. Some general abserva-

tions, however, can be made.

By selling or leasing a longitudinal strip of its right-of-way for a RWT, the railroad will be
permitting the creation of a public way immediately adjacent to its tracks. For rights-of-
way not already adjacent to public highways and for those having low incidents of trespass,
a RWT would likely enhance the railroad’s dury of care under common law principles and
increase the scope of its potential liability for those on the trail. In such situations, an
individual traversing the longitudinal strip would generally be deemed a trespasser pre-
RWT, to whom no duty of care is owed, but would be considered either a licensee or invi-
tee on the trail post-RWT. Asalicensee or invitee on the adjacent trail, the railroad would
owe the trail user a dury to exercise reasonable care, The scope of liability is likely to
increase by virtue of the RWT increasing the public usage of the longitudinal strip. A well-
designed RWT, however, may mitigate these potential increases in off-property liability
by decreasing the likelthaod of injury.’

ple, by having 3 current Lespasser, to whom

* The devation of the duty of care owed to an individual ean occur, for
the railroad gencrally awes ng duty of care, devated ta a licensec, (0 whom the railroad owes a duty of reasonable care.

“Scape of libility” means the potential number of individuals that may be injured.
"In g 2 railroads p ial aff-praperty liability, 2 number of factors nced to be considered, including the width of
the right-of-way, trail setback distonce, condition of track, speed of the rains, and nature of the barrier between the

track and tradl.
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In the above situation, a trail user who departs from the trail and unlawfully enters the
railroad's remaining right-of-way would most likely be deemed a trespasser in most States
as long as the incidents of trespass remain infrequent. Thus, the railroad’s duty of care
likely would not be enhanced for individuals leaving the trail and intruding on the right-of-
way. In several cases involying track-side paths, such as a surfaced walkway, courts bave
found the person injured while walking near the tracks but off the pathway to be contrib-
utorily negligent thereby absolving the railroad from responsibility for the injury.' By in-
hibiting trail users from accessing the right-of-way, a well-designed RWT also could prevent
an increase in the scope of the railroad’s on-property liability and the likelihoad of injury.

For rights-of-way already adjacent to public highways and these with high incidents of
trespass, a RWT likely would not enhance a railroad's duty of care to individuals on the
wrail. Railroads already have a duty to exercise reasonable care to those lawfully occupy-
ing adjacent property. Most States impose that same duty on railroads whenever tres-
passers frequently enter discrete areas of their rights-of-way. Most likely, the scope of the
off-property liability will increase, since in only rare, if any, instances should the frequency
of current trespass exceed the projected use of the trail. A well-designed RWT, however,
could offset the increased scope of the off-property liabiliry by channeling current tees-
passers away from the right-of-way, decreasing the likelihood of injury.

In this latter siruation, a well-designed trail could reduce a railroad’s current liability exposure
by reducing the number of individuals to whom the railroad owes a duty of care, limiting the
scope of the potential liabiliry and decreasing the likelihood of injury. If appropriate bacri-
ecs are erected on the right-of-way between the trail and the tracks so as to reduce the inci-
dents of trespass onto the tracks, the courts may view the remaining isolated trespassers as
no longer foreseeable. Thus, at least in those States that recognize the “foresceable trespass”
exception, the railroad may no longer owe a dury of care to adult trespassers as a result of the
RWT. By reducing the number of trespassers, the barriers also should serve to limit the scope
of the potential on-property liability and the likelihood of injury on the right-of-way.

The railroad’s concern is that a RWT will bring a large and increasing number of individ-
uals near the tracks, This, they claim, will inevitably increase the incidents of trespass
and number of locations where the railroad will have to anticipate trespassers. Fora RWT
without barriers, or with improperly constructed or maintained barriers, these concerns
are valid. Without appropriate separation between track and trail, the incidence of tres-
pass is likely to increase and most States likely would hold the railroad to a standard of
reasonable care in anticipating a trail user crogsing or longitudinally traversing the tracks
along the entire RWT corridor. In these circumstances, both the railroad’s duty of care
and scope of liability are likely to increase. A trail with well-constructed and properly
maintained barriers, however, could serve to reduce, rather than increase, the frequency of
trespass onto the tracks. As indicated in Secrion I, a well-designed RWT can reduce tres-
passing by “channelizing” pedestrian crossings to safe locations or by providing separation
or security. In these circumstances, the incidents of trespass and the railroad's corre-
sponding duty of care may decrease or stay the same.

* Some States use comparative ncgligenc instcad of contributary negligence, thereby allowing juries ta asscas some
portion of responaibality to the railroad.

Rails-with-Trails: Lessons Learned - Final Report August 1, 2002
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Available Legal Protections

Potentially offsetting some or all of a railroad’s increased liability attributable to 2 RWT are
the State-enacted Recrearional Use Statutes (RUS) and Rails-to-Trails Statutes. Landowners
receive special protection from liability by the RUS. All 50 States have Recreational Use
Statutes, which provide protection to landowners wha allow the public to use their land for
recreational purposes. Under an RUS, an injured person must prove the landowner delib-
erately intended to harm him or her. States created these statutes 10 encourage landowners
to make their land available for public recreation by limiting their Kability provided they do

not charge a fee.

Table 4.1 shows the available legal protections that reduce risk for adjacent property own-
ers on RWT projects, with sample language (rom relevant legal documnents. A compilation
of the laws of the 50 Startes and the District of Colurnbia relating to the liability issues as-
sociated with RWTS is shown in Appendix B, providing a listing of the RUSs and Gavern-
mental Tort Claims Acts for each State. In addition, Appendix B also lists Recreationa)
Trail and Rails-to-Trails Statutes for the States that have enacted them. These are laws
specifically enacted to clarify, and in some cases, linit, adjacent landowner liability. Over
half of the States have enacted a recreational trail statute that directly addresses the issue
of liabillity, This can range from protecting adjacent landowners from liability to malding
the RUS for the State specifically applicable to a Rails-to-Trails program.

Trail managers {ace similar common law duties of care for - and off-property injuries and
damages. Recreational Use Statutes and Governmental Tort Claims Acts, however, can sig-
nificanty limit a manager’s liability. These Statutes and Acts vary greatly from State to State.

Recreational Use Statutes typically protect managing agencies from being held liable for in-
jury to trail users, unless trail managers intentionally or recklessly injure or create danger to
users. Virtually all RUSs essentially treat trail users as trespassers on the trail property for
purposes of deternining the dury owed by the manager of the property to the trail users.
Most RUSs, however, are not applicable where a fee is charged for entry or use of the trail.!
In most States, the RUS grants immunity for the recreational use of any land, whether de-
veloped or undeveloped, rural or urban, so long as the plaintiff used it for recreation.”

Nor all States’ RUS cover trail managers. The courts in California, Pennsylvania, and New
York have held that the State RUSs do not cover public agencies, but instead are only
applicable to private landowners." Under those circumstances, the public agencies would

be liable to the extent specified by the State’s tort claim statutes.

* Many RUS Statutes, however, specifically provide that anty consideration reccived by the privatc owner for leasing land to
2 Stale or State agency shall ot be decmed a charge for purposes of rendcring inspplicable the RUS. See Del. Code
6 5906; Ga. Code § 51-3-25,

" The possible exccpuons are Alaska and Okiahoma. Alaska’s RUS is only applicsbic to certain specified undeveicped
lands. While the definition of "unimproved land" includes a “trail." it is unclear whether developed trails would fall under
that Statute. Sec AK Stat. Ann. § 09.65.200. Oklahomas RUS appeurs to be limited to land “primarily used for farming
and ranching activitics.” Soc OK Stat. Ann. Tide 76 § 10

* See, ¢.g., Defta Farms Reclamatlon Dist. Na. 2028 v. Superlor Court of San Joaquin County, 660 P.2d 1168 (Cal.). cert.
denicd 464 US. 915 (1983), Leonakis v State, 511 NYS2d 119 {NY App. Div, 2d Dept.. 1987, Watterson v. Commonwealth

18P D, & C.3d 276 (1980.)
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TABLE 4.1 Liability exposure reduction options

Measure Sample Language

Recreational Use Statute “Ag owner of land who eitber directy or indirectly invites or permits, without charge. any person to use such

property for recreationad purposes docs not thereby:

(a) Extend any assurance that the premuses are safe for any purpose:

{b) Confer upon such person the legal status of an invilce or liceasee to whoma dury of carc is owed;

(c) Assume respansibility or lncur Liabdity for any injury to person ar property or for the death of any person

caused by an act or omission of such persen.”™

Trespassing legislation Whaever, without lawful authority or the railroad carricr's conscnt, knowlngly eaters or remains upon nilraad
praperty, by an act induding, but not Limited to—

“(1) standing, sitng, resung, walking, jogging. running, driving, or operaling 4 recreational or son-fecreational
vehidle ncluding, but nct linuted to, a bicydle, motorcycle, snowmobile, cas, ar truck: or

“(2) cngaging in recreational activity, including, but not Lizuted w, bicycling, hiking, fishing, camping, cross-
country skuing, or hunung—except for the purpose of crossing such property at a public highway or other
authorized crossing, shall be guilty of a misdemeanar. Upon canviction of such act, the person shall be fined

not more than §100. imprisoncd for not more than 30 days, ar both.”

Troil or roil-with-trail “No adjolusng property owner is liable to any actions of any type rcsulting (rom, or czused by, trail uscrs
trespassiag on adjoining property, and no adjoining property owner is liable for any actions of any type stasted

State statute
on, or taking place within, the boundaries of the trail arising out of the sctivities of other partics™

“The County hereby relcascs and will protect, defend. demnify and save harmless Coaral from and agsinstall
claims, liabilities, demands. actions at law and cquity (including without limitation claims asd actions under
the Federsl Employer’s Liability Act), judgments, settiements, losses, damages, and expenses of every character
whatsoever (hereinufler collectlvely referred ta as “claims”} for injury to or death of any person or persons
whomsaever which results from the unauthorized usc of motorized vehicles, such as but aot limuted to, motor-
cyeles, minibikes, snd snowmobilcs within the easement area, and for damage to or loss or destruction of prop-
erty of any kind by whomsoever owzed, caused by, resulting from or arising out of the exccise of this Ease-
ment granted hereby, except to the extent that such claims arise from Conrail’s negligence.™

“Permittee shall assumc complete Liability for any and all daims resulting frem the construction, reconstruction,
matntenance, operation, use, 1nd cxistence of the Fucilily located on, under, or over the Site. ...however, (the)
Permiltee shall not be required by this permit to indemnify any person against lisbility for dammages ansing out
of bodily injury or property damage causcd by or resulting from the sole negligence of such person or such per-

Basement/lcasc sgreaments
that lirit fiability

son's agents or cmployees.”

*...the City assumes all risk of loss or destruction or damage (o the Walkway, to property brought thercon by
the City or by sny other person with the knowledge or conscat of the City. and 1o all ather property, wcludiog
property of the Railroad, nad ail risk of injury or death of sl persoas wl ver, includiag employees of the
Railroad, where such loss, damage devtruction, Injury or death would not have accurred but for the presence of

the walkway on the Dridge.™

E tlease ugr s with
full indemaification

Insurance See Appendix C, p. 149
The language limiting liability or granting indemnification on behalf of the railroad should be e same or sim-
ilar Lo casement agreements.

' Colorada Recreational Use Statute: TITLE 33: WILDLIFE AND PARKS AND OUTDOOR RECREATION, ARTICLE 41; OWNERS OF RECREATIONAL AREAS - LIABILITY. Cther
/ trail Alabilicy_chart.heml

Transfer of ownership

examplea available on-linc at hitp://wvw.imba.
! Federal Railraod Adminiateation, Office of Safcry, Model State Legislation for Railroad Trespass aud Railcasd Vandalism, availble at
herp:/iwww fra dot.gov/safety/states/statel.him
* Californla Recreational Truils Act, Scctian 5075.4, availebic at http:/iwww.leginflo.ca.govicalaw.htmi

* Schuylkill River Trail Indemnificacion agreement
* Coustal Bike Trail Permic b Muniapality of Ancharage and the Alaaka Roilroad Corporation, August 1987: p.5,

* Lease and Operating Agreement between City of Portand and the Union Pacific Railroad, January, 2000: p.9. Agrecment provided 1 full in Appendix C
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On the other hand, the Wisconsin RUS expressly covers the owner of the land, any gov-
ernmental entity chat leases the land, and any nonprofit organization that has a recre-
ational agreement with the owner. (W1 Stat. Ann. § 895.52(1.))

Even if a public agency is not covered by a State RUS, its tort claims [aw may grant im-
munity. For example, California absolves governmental entities of liability for injuries
caused by a condition of certain paved and unpaved trails. (Cal, Civ. Code, § 831.4; Minn.
Stat. § 3.736.3(h); S. Dakota Comp. Laws Ann,, § 20-9-12 to 18; Isham, 1989.) Pennsyl-
vania has enacted a comprehensive rails-to-tzails law that expressly extends the State RUS
to “any person, public agency or corporation owning an interest in fand utilized for recre-
ational trail purposes.” (Peon. Consolid. Stat. Annot., Title 32, § 5621.) By contrast,
Wyoming law specifically provides that the government is liable for damages resulting
from negligent operation of maintenance of any “recreation area or public park.”

(Wyorning Stat. § 1-39-106.)

A trall along a right-of-way may be considered a linear park, the aperation of which in
some Stares is considered a “discrationary” or “proprietary” funcrion and immune from
liability.” For example, most States accord highway agencies with immunity from charges
of defective highway design (called “design immunity”) if the highway was designed in ac-
cordance with accepted engineering practices and standards. (NCHRP, 1981,)

The railroad’s increased op- and off-property liability for RWT may also be limited, in
whole or in part, pursuant to the various State RUS." Although there is little case law
specifically interpreting the impact of the RUS on RWT, two Federal courts have given a
very expansive interpretation to the scope of the recreational use and the reach of the im-
munity granted by the various RUSs. In both cases, the courts held that railroad rights-of-
way are suitable for recreational use and that the railroads are immune from liability for
negligence under the respective State RUS where the plaintiffs used the rights-of-way for
recreational purposes even though no developed trai) had been established on the rights-
of-way." Virtually all RUSs provide that the owner of the property owes no duty of care to
arecreational user as long as the use of the property and the properry itself qualify under
the RUS. The theory behind these statutes is that if landowners are protected from liabil-
ity they would be more likély to open up their land for public recreational use and that, in
turn, would reduce State expenditures to provide such areas, Consequently, the RUSs can

" Sce Mayor and Clty Council of Baltimare v, Ahrens, 179 A. 169, 171-73 (Md Ap. 1935)(10 bold governments liable for in-
juries in parks “would be against public policy, because it would retard the expansion and devclopment of parking sy
tems, in and Jround growing citics, and sufle a gratuitous goverminental activity vitally necessary to the health, content-
ment, and happiness of thrir inhobitants™)

* For example, Asizona’s RUS i expressly extended to “railraad lands . . . which are available t0 a recreational or cduca-
tional user, including, but not limited 10, paved ar unpaved multi-use irails .. " Ariz. Rev. Stat., Annot., § 33-1551.

“ In Lavell v. Chesapeake & Ohia R.R., 457 F.2d 1005 {6th Clr. 1972), 2 Boy Scout leader was killed when he tricd to rescuea
Scout from an oncoming trains. The cgurt found that the Boy Scauts had gonc onto the railrosd tracks for hiking, which
was a ional purpoac. Conscquendy, the court held that the Michigan RUS "deprives his widow of a cusc of action
absent proof of gross negligence of wanton or willful misconduct on the part of the railroad.* Id. at 101 1. See aiso Powell
v Unjon Pac. R.Co.,655 £.2d 1380 (9¢h Cir 1981) (The Washington State RUS was interpretec ay potentially immunizing
the rairoad [rom liability where o tecnager was killed when she used the right-ol-way 10 access the beuch, if, on cetrial,
the railroad was found to have allowed the use of the right-of-way for recreational purposes.)
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be reasonably interpreted as overriding the common law duty
railroads would otherwise owe to recreational users on their

rights-of-way."

Presumably as an added incentive to encourage private
landowners to allow use of their property for recreational pur-
poses, the California RUS allows the landowner 10 recover rea-
sonable attorney’s fees in defending against any unmeritorious
daim for injury or damages on the property. (Cal. Civ. Code §
846.1.(a.)) The Colorade RUS, in addition to limiting liability
to willful and malicious conduct, limits the amount of damages
owed by a private landowner for injury to a recreational user
on his or her property as long as the owner does not share in
any fees paid by the injured person. (CO Rev. Stat. § 33-41-
103(2.)) Similarly, the Maine RUS permits courts to award legal
costs, including reasonable attorneys’ fees, to an owner or man-
ager of a trail who is unsuccessfully sued for injury or damages.
(Me. Code § 159-A.6.)

Apparently the mast sweeping protection for Jandowners who
enter into an agreement with a governmental entity for recre-
ational use of their property is offered by Virginia. The Virginia
RUS expressly mandates that any governmental entity entering
into such an agreement must “hold (the owner] harmless from
all liability and be responsible for providing, or paying the cost
of, all reasonable legal services required by (the owner] as a result
of a claim or suit attempting to impose liability”  See Va Code §
29.1-509.E.) The Statute further provides that any arrempt to
waive this governmenral indemnification is invalid. The Virginia
Statute, thus, appears to provide total indemnification for a rail-
road entering into an agreement with a Virginia governmental
entity for trail use along the railroad’s right-of-way.

Crash Trends
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FIGURE 4.3 Highway-ail incident breakdown, 2000

Almost 3,500 highway-rail incidents occurred in 2000, a dramatic decrease from the 5,715
reported in 1990. (See Figure 4.2.) In almost three-quarters of the cases, a train strikes
amotorist. However, the motorist is almost always at fault, having ignored warning signs,
bells, lights, even gates. Automobile, van, and cuck crashes make up 83 percent of railroad
collisions, Pedestrian crashes only account for about two percent. (See Figure 4.3.) These
incidents reveal the dangers of trains interacting with people, whether in a car or on foat.
Since 1975, the number of trespass fatalities has risen and fellen. Over the past seven

d. under faw,

 As previously di

ilronds have 8 duty W exercise reasonable cace (o prevent harm to anyonc

lawfully occupying adjaccnt property and thosc tacitly or expreasly permitted (0 enter the rulroad's property. Under vir-
twally all of the RUSs, however, railroads would only be liablc to recreational uscrs on the right-of-way for intentional ar
reckless conduct Also, most RUSs define the recrestional users in a manner that would include minors. Sce ¢.5,.. Mass.
Code § 17C(a.) The Texas RUS, however, docs not limit liability for “sttractive nuisances” excepe for inyurcd trespassers

aver the age of 16 an agricultural land, Sec TX Cadc § 75.003.(b.}
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SECTION IV

years. the nurnber of trespass fatalities has remained approximately 500 per year, a num-
ber that now exceeds deaths at highway-cai] crossings. As a result, trespasser fatalities rep-
resent the greatest loss of life assaciated with railroad operations.

Researchers queried trail managers, railroad officials, and official railroad industry
records for historical trends and information about at-grade RWT-track crossings. The
available official documentation yielded no crash information. None of the trail man-
agers or railroad officials reported any crashes along the RWTs studied for dhis report.
The Reading and Northern Railroad official (or the Lehigh River Gorge Trail, however, did

report frequent close calls.

The Rails-to-Trails Conservancy’s (RTC) 2000 report, “Design, Management, and Charac-
teristics of 61 Trails along Active Rail Lines,” identified one crash that occurred at an at-
grade road crassing on the [llinois Prairie Path. The bicydist ignored the warning bells
and flashing lights, rode around a lowered crossing gate, and collided with the train. Tech-
nically, this incident did not occur on the trail corridor but at an adjacent, pre-existiog
highway-rail crossing.

RTC found another incident involving a boy in Alaska who used the Tony Knowles Coastal
Trail to approach the tracks. The boy dimbed under a damaged fence then attertpted to
hop onto a passing freight train, with tragic results. The City of Anchorage, which man-
ages the trail and assumed liability, settled the case with the plaintiff for $500,000. The
railroad was held harmless from any liability for this accident by the terms of its indem-
nification agreement with the City. Subsequently, the Alaska Railroad Corporation took
out a $10 million per incident insuracce policy with a $100,000 deductible at a cost of
$15,000 per year.

Although these are the only known RWT inddens, it is important to recognize the potendal
dangers of human interaction with moving trains. In surnmary, almost no reported @ashes
appear 10 have occurred where RWTS cross active rail tracks at grade.

Many RWT agreements specify design features that are intended to reduce liability po-
tencial, such as fencing, landscaping, crossing design, and maintenance. None of the rail-
road officials interviewed reported an increase in liability costs since the adjacent trail
was developed, nor had they had their indemnification agreements challenged in court.

Property Control

The type of property control dicrates both the ease of the project and the liability burden,
There are three types of property arrangements: purchase, easement, and license. Sampie
agreements are contained in Appendix C.

Acquisition

To accommodate the concerns of rail operators with respect to the location of a trail in
an active right-of-way, a public agency might look to own the active rail corridor itself.
This internalizes the liability and coordination efforts. Governments under civil law are
treated differently froro those of private landowners due to their unique status as sovereign
entities, [n some jurisdictions,immunity available to governmental agencies depends on
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the particular function performed, ranging from highway design and maintenance to em-
ployment. Many States have recently enacted statutes that limit the amounts or kinds of
damages recoverable against governments, (Isham, 1995.)

Two cxamples of public owaership indude the City of Seattle, WA, which acquired a right-of-
way for use by its Waterfront Streetcar and a RWT lacated next ta the track. Portland, OR’s
regional government, Metro, purchased property under the Oregon Pacific Railroad wracks
from a local utility so it could have control of the proposed Springwater Corridor Extension
RWT. (See Section II: Case Studies, for more information regarding these projects.)

However, most examples of public acquisition of ra{l lines involve developroent of traasit
facilities or of new facilities providing access to intermodal hubs, such as the 16 km (10mi)
Alameda freight corridor in Los Angeles. The Dallas (TX) Area Rapid Transit agency has
acquired title to short lines for eventual development as extensions of the existing Dallas
light rail system. In California, acquisirion of former Class I lines by Caltrain in the Bay
Area, the purchase by North County Transit District (NCTD) and the Orange County
Transportation Authority (OCTA} of the old Santa Fe mainline into San Diego, and the ac-
quisition of surplus Southern Pacific and Santa Fe lines in the Los Angeles area by the Los
Angeles County Metropolitan Transportation Authority (LAMTA) are other examples.
These acquisitions have translated into hundreds of miltions of dollars for railroads, while
ceraining use of the lines for their continued private enterprise.

On lighty-used branch lines, a railroad may prefer simply to sell the entire right-of-way
rather than encumber it with easements or sub-parcels, Where a railroad corridor trav-
erses suburban or urban areas with high property values, a prime consideration from the
railraad’s perspective is whether a trail constitutes the highest and best use for an interim

ar permanent use.

Class I railroads, however, consider their property to be a very important tangible re-
source. They commonly reserve corridor property for future potential capacity expan-
sion and, for the mast part, remain firm in their intent to retain full ownership and con-
rro] of their infrastructure, Aay public agency considering studying the feasibility of a
RWT first must start with the assumption that railroads are profit-making enterprises
with a strong fiduciary responsibility to their shareholders. Since large railroads are pub-
licly-held corporations, their shareholder base includes millions of Americans with in-
vestments in mutual funds and reticement programs. While on occasion they may ‘donate’
items 10 the public, for the most part they do not expect to part with their assets for free.

Railroad corridors are being sold to public transit agencies around the world for tens of
millions of dollars, with the railroad still maintaining the ability 1 provide freight service.
While a public ageacy may believe that their trail does not impact existing rail service,
Class I railroads see no incentive to giving an agency a free easement but do see the
potential problems. While there are documented benefits from RWTs, they are unlikely to
convince a railroad that it is beneficial to lose control of part of their right-of-way for pub-
lic recreadion. This is particularly true for heavily-used freight railroad routes, on which
there are few existing RWTS today.
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The Steel Bridge Riverwalk in
Portland, OR is on property
owned by the Union Pacific
Railroad (UPRR) via a license
agreement. Opened in May
2001, the shared use path 1s
cantilevered off the south side
of the bridge. Previously, the
bridge was kept in the raised
position until a train came
across {(about 60 per day at
less than 32 km/h (20 mi/h.)
This was to prevent tres-
passing and to reduce the
maintenance cost of raising
the structure for each
watercraft.

The license agreement speci-
fies that the UPRR is to incur
no additional liability risk as a
result of the trail, thus the City
of Portland indemnifies the
railroad against any and all in-
cidents, mcluding derailments.
The City also is required to
carry S10 million private insur-
ance at a cost of approxi-
mately $S40,000 annually, pay
the railroad for the additional
maintenance costs it has as a
result of the trail, pay for
safety improvements as
needed, and provide a detailed
management plan. The River-
walk sees over a thousand
daily users.

Public agencies considering RWTs should be prepared to identify financial incentives for
a railroad to consider. This may be in the form of Jand transfers, tax breaks from donated
land, cash payments, zoning bonuses on other railroad non-operating property, taking
over maintenance of the right-of-way and structures, and measurably reducing the
liability a railroad experiences. The agency should employ an experienced land appraiser
and attorney. A public agency may submit an offer to a railroad and then negotiate 2 pur-
chase price for an easement. Once settled, the casement becomes a permanent feature on

the land title regardless if it is sold in the future.

Other key considerations for a railroad include future needs for additional tracks and sid-
ings, which a RWT may predude. On a lightly-used corcidor that may be abandoned in the
future, the benefits of a short-term sale may outweigh the costs of waiting for along-term
sale. Other questions may include: What is the likelihaod of the entire corridor being rail-
banked and purchased for transit or a linear park? What is the likelihood of the corrider
being developed, and could a local agency exert control on rype of development? What is
the likelihood of the cocridor being sold to adjacent property cwners? The real estate de-
partment will want to analyze these options to determine which is best from an economic

standpaint for the railroad.

Easements and License Agreements

In most instances, fee-simple (i.c., full ownership) acquisition is not necessary for trail
develapment, and, in many cases, is not really an opticn, Easements, which come in magy
forms, typically are acquired when the Jandowner is willing to forego use of the property
and development riglus for an extended period. The landowner retains title to the land
while relinquishing maost of the liability and the day-to-day management of the property.
The trail manager gets a lower price than a fee-interest acquisition and sufficieat control
for trail purposes. The easement is attached to the property title, so the easement sur-
vives property transfer. Figure 4.4 provides a listing of the preferred contents of an ease-
ment agreement from both the railroad and trail manager perspective.

Alicense is usually a fixed-term agreement that provides limited rights to the licensee for
use of the property. Typically, these are employed in situations when the property cannot
be sold (e.g., a publicly-owned, active electrical utility corridor), or the owner wants to re-
tain use of and everyday control over the property. The trail management authority avoids
alarge ouday of cash, yet obtains permission to build and operate a trail. Butit will have lit-
tle control over the property, and may be subject to some stringent requirements that com-
plicate trai] development and operation. Figure 4.5 provides a listing of the preferred con-
tents of a license agreement from both the railroad and trail manager perspective.

Design

Visible signage and good design are prudent liability protection strategies, as will be ex-
plained in Secrion V: Design. Trail users should be warned at the trailhead and at any other
entrances 10 stay off the railroad tracks, particularly where there is no fencing or physical
separation between the trail and the rail corridor. If the RWT is clearly designed to indi-
cate that the railroad corridor is separate from the trail, trail users should be considered

trespassers to which no special duty of care is owed.
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F ;"":;"" wall manager's perspective, » model agr From a rallroad’s perspective, a model easement agreement should:
showld:

1. Include a revocable dause, including removal, if the wail becomes 3

1. Guarantee exclusive use. safery or linbulily problem.
2. Indemnifly the railroads against Lrail-refated trespasser activitics.

2.Be graated i perpetuity.
3. Pravide a specific definition of ‘negligence’ in the indemnification ex-
ception section as it relates o the railroad’s liability exposure, or paten-
tially indemnily the railroad aguinsc alf incidents induding such cvents
s derulments.
4. Place responsibility for ensuring adequate railroad sccess to the
erty of granicc. tracks, at any time, for any reasas, and placc sesponsibility for needed
6. Limit geantor indemnification to trail-reloted activies anly, trail repaurs or improvements in the hands of the public agency.

S. Reflcrence a detailed trail gement plan and feasiblity study

which Includes design review, feasibiliry analysis, and maintenance and
management procedures and responsibuiues.

3. Include air rights if there is any possible need for a stcucture.
4.Broadly define purposc of the casement and identify all conccivable
activitics, uscs, wvilees. and vehicular types allowed to avord any need
to rencgotiate with fee intercst owner in futuce.

5. State thac all struceures and fixtures installed as part of trail ase prop-

6. Retain approval rights for any improvenent or use on the eascment.

FIGURE 4.4 Preferred easement agreement contents

Fram tha trail managerk perspectivo, a model license agresment From a rallroad’s parspectivo, a model licance agreement should:

shouid:

. 1. Allow for temporary tradl closurcs for radroad maintenance activitics.
1. Provide an acceptablc term leagth with an option to renew. ; i

. i o 2. Include a revocable dause, induding removal, if the trail becomes a
2.[dentify all conccivable activities, uses, invitces, and vebicular types. safety or lisbility problem.

3. Allow for railroads (o review and approve the plan within 1 time limit. 3. Indemnify the railroads sgainst trail-reisted trespasscr actvities.

4. Provide a specific definition of ‘negligence’in the indemgification ex-

ception scction as it relates to the railroad's lability exposure, ar poten-

6. Limit grantor indemaification (o trail-related activitics only, uu.:lly 1::;mmfy the railroad against l incidensincluding such eveats
as deralments.

4. Providc clarity o maintenance respongibifities.

5. Narrow patential environmental lisbility for pre-existing coaditions.

7-Specilyhnits ow other usesof ecase property. 5. Place responsibuiity for ensuring adequatc railroad access ta (be
tracks, st any Lime, for any reason, and place responsibility for needcd
trail repairs or improvements in the hands of the public agency.
6. Reference a detailed trail manag t plan and feasibdity study
which includes a dcsign review. feasibility analysis, and maintcnance
and management procedurcs and responsibilitzes.

FIGURE 4.5 Preferred license agreement contents

Several court cases have held that the availability of a safer path or route, such as a sur-
faced walkway between two lines or railroad tracks was a factor in determining that a per-
son injured walking near a railroad track was contributorily negligent, and absolved the
railroad from responsibility." As the case studies in Seczion Il summarize, a well-designed
RWT can actually reduce trespassing by channelizing pedestrian crossings to safe loca-
tions or by providing separation or security. A well-designed RWT trail should have the
effect of reducing both trespassing, as well as risk of being held responsible for injuries
sustained by trespassers.

* See Missouri, K. & T AR Co. V. Wall, 116 5 W. 1140 (Tex. 1909); Chicago, & Q AR Co. v Flint, 22 1. App. 502 (1887.)
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Trespassing can lead to
potentially deadly consequences.
Lake State Railroad tracks.
Gaylord, Mi

The Canadian government
sees the development of
RWTs as a trespassing
reduction strategy. “The
proper design and effective
use of space can lead to a
reduction in the incidence
of pedestrian conflicts with
railway operations and
improve overall safety and
quality of life in the
neighboring community.”

CONSTASLE WILLIAM LAW,
CANADIAN PACIFIC RAILWAY

Risk Reduction: Trespassing

For this study, researchers counted trespassers on the tracks adjacent to the case study
trails for two hours during the time of day/week the trail manager, railroad official, or law
enforcement agent suggested they would be most Likely to absesve trespassing activity.
Researchers observed few trespassers on tracks near existing trails, and rypically only oo

tracks not separated by fencing.

In corridors with planned RWTs but no focmal trail factlity, researchers observed more
trespassing, with the most serious conditions along the proposed Coastal Rail-Trail in
California near Del Mar and Encinitas. There, researchers observed 155 trespassers over
the course of two haurs. Most trespassers were crassing the track to access water (ocean
ot river) for surfing, fishing, and other recrearional activity. (See Figure 2.2 on page 10.)
The remainder were walking alongside the tracks with very few actually on the tracks.
Researchers observed that at least one-thicd of the activity occurred in areas planned to
become the trail, while 44 percent seemed to be in areas that would not be accommodated
by the planned trail. (See Figure 2.3 on page 10.)

REsPASSING REDUCTIon Most U.S. railroad companies rely on local and State trespassing
ordinances to bolster their enforcement attempts and on local police departments to en-
force trespassing and vandalism problems. However, most police departments respond“as
needed” rather than having regular patrols. Additional information on varicus eaforce-

ment practices is contained in Section VL.

Railroad and trail officials on several of the existing trails studied reported some relief
from trespassing. Several others reported no change (some with recurring problems), al-
thaugh at least ane reported what they felt (o be an increase in trespassing. The key t0
trespassing relief appears to be good design, particularly separation.

On the Lehigh River Gorge Trail (PA), much of the trail is relatively close to the tracks (less
than 4.6 m (15 ft) from the track centerline), and is not separated by fencing. Railroad of-

ficials report trespassing is indeed a frequent problem. In contrast, as a condition of the
sale of the praperty, CSX required the Three Rivers Heritage Trail {PA) to build a chain
link fence the entire length with no opening or fence breaks allowed. Trespassing relief is

expected.

However, fencing alone does not always solve the problem. On a RWT section of the Out-
remont Spur in Montreal, Canada, Canadian Pacific Railway officials noted 23 locations
where the (ence had holes. They also observed numerous locations where gates were not
locked or secured properly. These incidents serve as evidence of significant continued

trespassing and detecmined vandalism.

Risk Reduction: Vandalism

Railroad officials report the most comman types of vandalism incidents on RWTs are
fence curting and graffiti. Several trails, including the ATSF (CA) and Burlington Warer-
front Bikeway (VT), report continuing problems. Others, such as the Platte River Trail
(€0) and Schuylkill River Trail (PA), report decreased problems. Few report increased
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problems. Some trail agencies have installed innovative features to solve both trespassing
and vandalism problems simultaneously, such as the “living fence” — tall and thick veg-
ctation separating the trail from tracks — on the Burlington Waterfront Trail (VT.)

Review and Strengthen State Statutes

Trail managers should work 1o strengthen protections afforded by State statutes. (See
Appendix B.) For example, RUSs should cover both recreational and transportation trail
use. A number of States have enacted laws that require railroads to fence their rights-of-
way under certain circumstances, and impose liability on the railroad for livestock that are
injuced on unfenced railroad corridors.” In general, such laws are enacted for the benefic
of adjacent landowners along the corridor and not for the benefit of the public at large.
(Barbee v. Southern Pacific Co., 99 P. 541 (Cal. App. 1908.)) In the absence of a statute, 2
railroad company does not have a duty to build fences to prevent trespassers fram coming
onta its praperty," though fencing appears to offer significant tcespassing relief. How-
ever, fencing is not a practical or cost-effective option for many railroads, particularly for
lengthy corridors in rural areas, Thirty States have passed laws relating to trespassing on
railroad praperty, and the Federal Railroad Administration has developed a model State
trespassing law that imposes misdemeanor penalties for entering or remaining on a rail-
road right-of-way. (See Table 4.1 on page 45.)

Nationwide At-grade
Crossings (2000}):

Crossings

The consolidation and closure of highway-rail at-grade crossings remains a key element
in the U.S. DOT's action plan to improve grade crossing safety. As part of this continuing
national effort to improve rail safety and reduce costs associated with highway rail cross-

ings, many Class I railroads, as well as the FRA and many State Departments of Trans-  Public-owned 154,084
portation, ate working to close existing at-grade rail crossings (FRA, 1994) inordertore-  Privately-owned 98,430
duce liability exposure and incidents. For example, from 1991 to 1999, they closed 33,599
public and privare at-grade crossings, an 11.5 percent decrease,

Typical criteria for closure of public at-grade crossings is:

* Redundant or unnecessary to meet motorist needs
* Usually requires hearings, a public forum, and/or City Council approval.

Iypical criteria for closure of private at-grade crossings is:

* Unlicensed, non-permitted, illegal, redundant, or alternate access exists

- Decision between the railroad and the user

* These fencing laws are identified and summarized In Appendix B. In eddition, fencing obligatians can be imposcd by
municipal otdinance. See Heiting v. Chicago, R.1. & PR Co.,96 N E. (1. 1981) (Railroad's violation of Cily ordinance re-
quinng fence was proximate cause of injury w child who entered right-of-way at location where fence had previously ex-
ised and was corn down..)

"*See Nixon v.Montana, W & SW.R., 145 P.8 (Montano. 1914); Nolley v.Chicaga, M., St B.& P.R., 153 F.2d 566, 569-70 (8th
cir. 1950); Scatbarough v. Lewis, 518 A.2d 563 (Pa. 1986.)
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A RWT feasibility study must include a detailed assessment of crossings and should seek
to close existing at-grade crossings, if possible, or redesign the crossings to accommodate
the RWT safely, It should be noted that closing existing at-grade crossings can have a
detrimental impact on pedestrian access.

A railroad’s liability may depend on whether the railroad has adequately maintained the
crossing or complied with State statutes controlling the signals and warnings that are re-
quired. (Kuhlman, 1986.) The railroad may minimize its liability by requiring trad man-
agers to indemnify the railroad for liabdity in the evenc of an injury to trai] users, to the ex-
tent permitted by State Jaw, and by requiring insurance coverage of this risk.

Indemnification

To the extent practicable and reasonable, trail management organizalions should enter
into indemnification agreements that absolve railroad companies of liability responsibil-
ity for injuries related to trail activities. Less than half the case study trail agreements re-
quire the government entity to indemaify the railroad against claims. (See Figure 4.6.)
For RWTs like the Mission City Trail (CA) and Schuylkill River Trail (PA), the City or

County assumes all liability.

The extent to which government agencies possess the authority to enter into reasonable
indemnification agreements depends on the law in that State. Public agencies may be
more limited in their ability to enter into indemnification agreements
than private trail managers. For example, a governmental entity may be
barred by its State constitution from imprudendy assuming the liability
of another entity.” Other States have, by statute, specifically granted
agencies indemnification authority.”

In the event of a derailment, the issue would be whether or not the derail-
ment was caused by the railroad’s negligence; if so, the railroad likely
would be held responsible for injury to any persons lawfully using a trail
alongside the railroad right-of-way. However, the railroad's liability would
; be no different from its liability to persons injured on any other adjacent
public highway, sidewalk, or crossing. The question [rom the railroad’s perspective is

" whether the trail is bringing people into close contact with the rail line who would otherwise

not be there. The railroad will seek to be indemnified for all potential incidents including
derailments.

Insurance

Railroads may be concerned that trail users might sue them regardless of whether the in-
juries were related to railroad operations or the proximity of the trail. These concerns are
best addressed through insurance and, to the extent permissible under State law, through

" See, e.., Chicago & N.W. Transp. Co. V. Hurst Excavating. Inc., 498 E Supp. 1.4 (N.D. Towa 1980) (rclying on Sectlon | of
Article VIl of the lows Constitution)

* For cxample, Orcgan faw provides authority for Lhe parks department to indemaify “an owner of private land adjacent to
an Oregon recreation trail ... for damage clearly ciused to the land of the owncer, and property thetein, by users of wuch
trail.. " Oregon Kev. Star. § 390.99680.
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FIGURE 4.6 Requirement for indemnity, by percentage
of RWTs of RWTs

indemnification agreements with trail managers. Because of the many jurisdictions that
have some involvement in a RWT—including the awner of the right-of-way, the operator
of the railroad, and the trail manager(s)-—one important funcrion of a license agreement
is 10 identify liability issues and responsible persons through indemnification and as-
sumption of liability provisions. In most instances, the railcoad will seck an agreement by
which the trail manager agrees (0 purchase comprehensive liability insurance in an
amount sufficient to cover foreseeable liability costs. The railroad also may ask the trail
manager to assume liability, as well as responsibility for the legal defense, in the event of
damage or injury sustained by virtue of the trail use of the property.”

The relevant government agencies’ umbrella policies insure 95 percent of the existing
RWT against liability. Many government agencies are self-insured. (See Figure 4.7.)
Insurance has been invoked very few times from injuries related to RWT activities. (RTC,
2000.) Railroad companies interviewed for this report declined 1o provide information
about claims, citing privacy concerns.

In very few cases,a private or nonprofit organization such as the snowmobile club for the
Railroad Trail (MI), carries a supplemental insurance policy for the trail. However, the
Lake State Railroad company official expressed doubt that the additional $2 million pol-
icy would be sufficient in the case of a serious claim. For the planoed Kennebec River
Rail-Trail, the City of Augusta (ME) will pay sn additional $2,000 annually to add rail-
road indemnification to their insurance.

As mentioned ealier, the City of Portland (OR) carries a $10 million 2nnual insurance
policy on the Steel Bridge Riverwalk. Class I railroads often require $5 million to $10 mil-
lion insurance policies for other activities permitted on their rights-of-way.

To the extent practical and reasonable, trail management organizations should purchase
or provide liability insurance in an amount sufficient to cover foreseeable liability costs
and pay the costs for railroad company insurance for defense of claims.

" Indeed, in Alaska, any Stare or municipality using railraad lands far a public crail or walkway is required to indemmfy
and hold the railcoad hareless for liability and claims arising rom such use. Alaska Stat. § 42.40.420 (Michie 2000.)

Prvate Insurance  Ng lasuranca
32%  16%

Source: ks io-Traas Consarvancy, 2000

FIGURE 4.7 Source of liability insurance, by percentags
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A Textron Company

Mr. Donald L. Hamill, President
Lincoln Lumber Company

932 North 23" Street

Lincoln, NE 68503

Dear Mr. Hamill,

I am writing as a follow up to our conversation of a few weeks ago in which I expressed an
interest in negotiating a buy out of the lease dated March 13, 2003, a copy of which is attached

hereto.

The payments remaining on the lease total $413,500.00, consisting of eight payments of
$27,000.00 and five payments of $39,500.00. [ am prepared to offer you an immediate lump
sum payment of $315,000.00 as compensation for full termination of the lease and release of
Textron and it’s affiliates of any and all further obligations under the lease. If you were to
invest this $315,000.00 at an annual percentage rate of 4% for the same 13 years that remained
on the lease, you would have approximately $524,498.00 at the end of the time period. I believe
this to be a very fair offer and solicit your acceptance at your earliest convenience.

I may be reached at 704-504-6612 or by mail at 3800 Arco Corporate Drive, Charlotte, NC
28273.

Sincerely,

Jefirey Dailey, CPA
Vice President Finance
Jacobsen division of Textron



\Q?¥€m¥iwhw®
.d\I.M.\ni&\W_ JNN.S%J\VQ\NA -~ J&&«\\u“ﬂw\ Jdnm \512..\:\ 4 LR rrs\_u\m\w\u\b

Te3le pPayoATrd 0N “OT11 ‘II I911093wey PuUBR ‘o) I3qunry

*soxg pueiky
punoie 08 03 9UIT prROITTEI DYl Wo1J Keme poAowW SeM TTeRI13l 9)Iq @

Yl eyl aioy

1S 1IEE "N O)

S UWOL 'N| 1%
37 Youeig ...

R

R E

uapueqy o)
lesodoid dn

g
e oy )

PRy
s wautnni ey

Alsjewe)
nAm

L

{ e Jr
_ (sndwej Ayg)
DYSRIGEN
jo
Ausienun !

.ﬂ.
i
!

N

S0 A o o
G PRy
wkepesy
RS
[RAULD)
IR OTRIAH | | e

Ny
S3S] PUET

1 anenannidimnns

N
%

eyseIqoN
jo
Aysienlun

(sndwe) ise3)

A

spunois Jje4
elm1g

19 LRV N

by |

wi
i n

35

/

®is

DY
K o

(]
4

m
nx

”

/____,

R
i

L 1

s e |
4

0y \...~ oyl
’ Shoe Al

|
!
i
|
|
i

{

\

A

B

[ SRR R

|

~
\\
,\\

e

.







Deart Friends:
r of Lin¢

Ag May©
for anoth

Authority

2 Autho
£ hama!

Al the st

nQ.ﬁBEﬁ

Gincerelys

coln Housing

o the Lin

ations U
nity.

o:EB:_
e cotmny

ice 10 h
n the

pital City-
through its

s ué._;Z.o
all times

in the C2

y the Lincoln Housing
s avaiable 10

housing

s been a_:._nsna b
ing Auth

o making quatity
1n Hous

the Linc0




©ne Bl

Note: The full
audit report for
the Fiscal Year
ended March 31,
2003 s available
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to the Lincoln
Housing Authority.
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OPERATING REVENUE

Rental Income -

HUD Section 8 no::&:n_o:m

LHA Subsidy, Payments

Management: Income:

Program Income .

Other Income ™" - :
TOTAL Ovmzh_._zo wm<mZCmm :

OPERATING mx_.Mmem . L
Administrative - Fere o
Tenant Services
8]
Ordinary _sm_sﬁm:m:nm & ovmazo:_
General Expense 7 .

Housing Assistance Payments =
Non-Federal Assistance w&Bmza
Depreciation -7 i
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HUD Capital Grants®: "7
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Interest income ;

Interest Expense
Downpayment Repayments
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50LD TO: T,INCOLN LUMBER
932 N 23RD STREET
PO BOX 30373 STA A
LINCOLN NE 68503-0373

SHIP TO:  T,INCOLN LUMBER
932 N 23RD STREET
PO BOX 30373 STA A
LINCOLN NE 68503-0373
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[ : PERMS
‘his agreement is expressly limited (fications to the
ny terms or conditions in addition to or different from those contained herein are hereby objected to and shall be of no effect. Any modifications

erms, conditions or specifications contained herein can be effected only by a writing signed by an authorized representative of Roberts & Dybdahl ;"zés
ENTY_(20%) PER CENT PER ANNUM or the maximum lawful rate. whichever is less. will be added to all past due accounts,
25 LA e ————— e —— i

CARRYING CHARGE in the amount of TW

UNT| I-JOIST (MSR_FLANGE)2-1/2X11-7/8" ‘
99% 33428 33 99 /8D 'W .
334 3940 33 PR ad ) :

ALL FREIGHT RATE INCREASES AND
SURCHARGES TO CUSTOMERS ACCOUNT

NOTIFICATION OF SHIPMENT MUST BE
GIVEN TO ROBERTS & DYBDAHL INC

IMMEDIATELY UPON SHIPMENT.

ORDER DATE ORDER NO. CUSTOMER ORDER NO. SHIP DATE ROUTE
11/25/02 JHO1125 -24589 |CAR-DALE W/0O 12/09/02 RAIL
F.O.B. FREIGHT RATE CUSTOMER TERMS MILL TERMS BUYER SELLER‘
1% ADF JHQ L
QUANTITY U.0.M. DESCRIPTION SELL PRIC:
CALL MARY KAYE 1-515-283-7142 _ ad , 2
WHEN READY FOR SHIPMENT 74 f‘/:/ 1%
23 ¢
73' RAIL CAR },M?ﬂ/ ‘
i =7 o
UP DELIVERY o
17 UNT{ I-JOISTAMSR FLANGE)2-1/2"X9-1/2" |, ¢ the/ .9t
99 132(28) 66/3D 99438  ad lo 44 Lomg
99 66/G647 * °
11 UNT| I-JOIST(SS FLANGE)2-1/2X11-7/8" o L“t/),,md“ -9¢
99424/ 66/28) 33() 66.@ 2
33 66
13 1.06

o and made conditional upon the terms and conditions set forth herein. (both on the face and rev

v—— - - - : F.
AND COMDITIONS BET FORTH ON BOTH THE FACE AND THE REVERSE SIDE HEREOF:

ANY GOVERNMENT TAX OR ADVANCE IN FREIGHT WILL BE FOR BUYER'S ACCOUNT
SALE SUBJECT TO WARNING ON REVERSE SIDE.
CUSTOMER COPY
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CITY OF LINCOLN, NEBRASKA
RIGHT OF ENTRY AGREEMENT

This agreement, entered into this day of , 20___ by and between
the CITY OF LINCOLN, NEBRASKA, a municipal corporation, hereinafter called the "City”, and
LINCOLN LUMBER COMPANY, hereinafter called the "Owner", whether one or more.

WITNESSETH:

1. In consideration of the payment set out below, the Owner hereby grants unto the City
the right to enter upon the following described real estate located in Lincoln, Lancaster County,
Nebraska:

All that part of the Missouri Pacific Railroad Company, predecessor to Union Pacific
Railroad Company main line track known as the Lincoln Branch situate in
Section 24, Township 10 North, Range 6 East of the 6™ P.M., Lincoln, Lancaster
County, Nebraska, lying between the west line of 24™ Street and a line lying
84.0 feet easterly of the westerly line of Lots 6 and 7 in the Antelope Addition to the
City of Lincoln according to the official recorded plat thereof and as referred to in
the Deed recorded March 30, 1886 in Book 27 Page 559 and Deed recorded
July 23, 1886 in Book 30 Page 99 Official Records Lancaster County, Nebraska,
said westerly line of said Lots 6 and 7 also being the easterly line of 18" Street.

Together with that portion of Lot 6 in the Antelope Addition to the City of Lincoln
according to the official recorded plat thereof described as follows:

Commencing at the point of intersection of the southwest corner of Lot & in said
Antelope Addition and the east line of 18" Street as shown on said plat; thence
easterly along the south line of said Lot 5 a distance of 64 feet more or less to point
being 15.0 feet southwesterly as measured concentric to the center line of track of

an existing spur track, said point being the Point of Beginning. Thence continuing

along the south line of said Lot 5 a distance of 20.0 feet more or less to a point

84.0 feet east of said east line of 18™ Street; thence southerly parallel to as
measured at right angles and 84.0 feet east of said east line of 18" Street a

distance of 11.17 feet more or less to a point being 15.0 feet southwesterly as /
measured concentric to the center line of track of an existing spur track; thence .
northwesterly atong aline. bemg 15.0 feet southwesterly a
~ the centerline of track of an exnstxnw €-Pointof Be mnlng contalnlng
an area of 5§.59 acres, more or les

said right of entry to permit surveying and other non-invasive examinations for Husker Link Trail
(Project #409375) and Storm Sewer (Project #701321) the plans of which are incorporat
herein as though fully set out. —— .

2. The Owner agrees to permit the City and its contractors to go upon the déscribed
i d, to complete asurvey of the property and other non- mvaswe examimations that do
not involve any digging; i

3. The right of entry herein granted shall be in force and effect from and after its execution
gntil the same is terminated by the City for a period not to exceed ninety days and all without any
liability whatsoever to the City except as provided herein.



4. The City as an incentive to sign and not as compensation agrees to pay to the Owner
for the said right of entry the sum of TEN DOLLARS AND OTHER VALUABLE CONSIDERATION
($10.00 & OVC), to be paid within thirty (30) days from execution of this agreement by the Owner.

5. Itis further understood that no claim for damages for wrongful entry or for trespass shall
be made by the Owner against the City.

IN WITNESS WHEREOF, we have hereunto set our hands this day of
,20__.

Lincoin Lumber Company

By:
Title:
STATE OF )
) ss:
COUNTY OF )
On , 20___, before me, the undersigned, a Notary Public duly
commissioned for and qualified in said County, personally came ,
known to me to be the of Lincoln Lumber Company, and identical

person who signed the foregoing instrument and acknowledged the execution thereof to be his/her
voluntary act and deed as such officer and the voluntary act and deed of said corporation and that
its corporate seal was thereto affixed by its authority.

Witness my hand and notarial seal the day and year last above written.

(SEAL)

Notary Public
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LINCOLN LUMBER COMPANY

Lumber Division P.O. Box 30373 Millwork Division
932 No. 23rd Street Station A 2201 Dudley
402/474-4488 Lincoln, Nebraska 68503 402/435-5073

February 12, 2002

Roger Figard Dennis Bartels Byron Blum
Mike Merwick Larry Worth Larry McNeil
Brian Will Ray Hill

Jim Visger
Tom Cajka Marc Wullschleger

Gentlemen:

Lincoln Lumber as a whole is very concerned about meeting the needs requested of our
company by our City over the long-term future of 25 to 30 years., We want to take care
of Lincoln's needs the best we can. We have invested our time and our money to a

noticeable extent.

Our Lincoln Lumber world really started to turn when UP filed for the abandonment

of its track from 18th to 24th St. Next, we have invested our time and money

into trying to improve this ground and to make long term plans related to this ground.
We have been making plans related to this ground for some time. I verbally told

the planning dept., building and safety dept. and public works that our long-term
plans were to move the RR tracks to the south side of the land and then build several
buildings on this land to house building material. All three departments told me

that a sewer easement would not let Lincoln Lumber construct buildings over the top.

of this storm sewer.easement,

The storm sewer project will prevent the above and be very costly to Lincoln Lumber
as we won't be able to use the ground as planned. Further, Lincoln Lumber is very

concerned about disruption to our daily business and the cost of this interference
and disruptions.

Lincoln Lumber also wants to be out-front and tell all the departments about our

future plans. We plan to apply to:
Rezone lot 4, Block 1 Vine Street Addn.; rezone Lots 5,6 & 7 in Tresters Addn.

from R-6 to I-1.

Vacate the 23rd St. that abuts Lincoln Lumber property between the north edge
of the RR right-of-way and the south edge of lot 4, Block 1 Vine Street Addn.
Vacate the alley between 23rd & 24th St. in Block 5 of Tresters Addn.

To rezone the R-6 zoning that is on railroad land south of A.K, Griffiths Addn.

A4 a result of meetings with codes dept., public works, planning and transportation,
Lincoln Lumber is becoming prepared to file in the near future.

I realize as of this date the storm sewer route has not been determined. Maybe the
above facts will help this determination. The decision is not up to Lincoln Lumber,
but if it was the decision would be to route it some other than over Lincoln Lumber

railroad land.

Firstin Quality—Firstin Service



LINCOLN LUMBER COMPANY

Lumber Division P.0. Box 30373 Millwork Division
932 No. 23rd Street Station A 2201 Dudley
402/474-4488 Lincoln, Nebraska 68503 402/435-5073

February 12, 2002

Lincoln Lumber will want a total and complete release of liability for anything
related to this storm sewer construction responsibility and any long-term
responsibility. There is a lot of stuff buried in this RR ground.and on the

surface of this ground.

We plan to ask Mark Hunzeker to help Lincoln Lumber with this complicated over-
lapping situation as Mark will understand all of this far better than we
understand this whole matter. We will do our best to be timely with all of this.

We will continue to be outfront as we have expressed above.

The people in all the departments have been very nice, helpful, cooperative,
reasonable and just plain decent in every way regarding the zoning, wacations,

the starm sewer and just everything. We appreciate very much your being this way.
If you have any questions, or if anything comes up that Lincoln Lumber should be

informed of, please let us know.

Sincerely

Don' Hamil

President & owner

Firstin Quality—Firstin Service
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TO WHOM IT MAY CONCERN Dec. 19, 2003

My name is Gerald Ogren and I live in Lincoln, Ne. I anm

now retired, but prior to my retirement, I was General
Manager of Cushman, a division of Textron. This is a large
company on the NY stock exchanae. 1In this capacity I managed
6-700 employees. I had a number of dealings with the bike
trail people over the years. I have experience and personal
quality knowledge of this situation. I feel I am qualified
to give you this recommendation. I recommend that you don't
allow this trail to be pushed thru the rail corridor. Tt will
hurt LLC railroad operation and cause danger to people using
the trail.

Cushman, a division of Textron, was always opposed to the
bike trail running thru their plant. Cushman had buildings
on both sides of the track and the proposed bike trail would

run thru the middle of their plant.

One of the things we did to try to solve the problem was

to try to convince the bike people to go down 'Y' St.

instead of thru the middle of businesses. For, example,

I had a meeting with Bill Wittmer of ABC Electric and we
agreed that when we put in new sidewalks along 'Y', we would
make them double wide so they could be used for a bike path.
And, both ABC and Cushman's followed thru with this agreement
and several walks were installed double wide.

Cushman had forklifts goiﬁg'across the railroad right-of-way.
We always wanted to do the safest thing. It was our company
policy to do everything we could to avoid any accidents. There
were several situations in the area that we felt made a bike
trail ‘inadvisable.

There is no lighting in this area. ’
seems to be a hangout for transients. They camp out 1n
this area. There is also no traffic in this area. If a
young girl, for example, got in trouble, there would be.no
one around to either help out or deter any sort of criminal

activity.

The area around 19th St.

On the other hand, 'Y' Street is well lit, There is normal

traffic plus a number of residences, all of which provides
protection for either a biker or pedestrian.

Another concern is the speed of the traffic on 22nd St. There
are a number of businesses on 22nd St. and the traffic moves
fast. Also there is a hump in the middle of 22nd St. where
the UP railroad installed a crossing some time ago and left

a significant rise here. I have seen cars flying over the
track. And City busses cannot travel this street because
they will hit bottom. And these cars cannot see bikers until
the very last minute because of the buildings set so close to
the street. And likewise the bikers cannot see oncoming cars.

The bikers will need to use the crossing at 27th St. because
this is where the light is. Crossing 27th without a light

is very difficult: The crossing is at 27th & 'Y'. It seems
to me that once they are on 'Y', it would be prudent to stay

’ on lYl'

Zxhib:t ¥



Over the years and months, I have talked to a number of

our employees. These are people who work at all leveIS_

and many of them have occasion to see our outside operations.
They all feel that this situation is too dangerou§ for both
users of the trail and any employees who are outside near the
bike path. One example given to me is that with a huge load
on a forklift, the operator can't see at all going forward
and therefore they have to back up. This is hard enough

to do safely without outside interference.

It my opinion, putting the bike trail thru the middle of
Lincoln Lumber, thru the old Cushman plant and on west is
asking for trouble. I recommend staying on sidewalks that
parallel city streets such as 'Y' St.

I am not opposed to bike trails, nor are the other businessmen
I have met with. However, they are opposed to trails going
thru the middle of any business. It is extremely dangerous

to any trail user to go thru an area where heavy machinery
operates. And it is disruptive to the business involved.

In summary, it is my opinion that putting the proposed bike

path thru Lincoln Lumber will destroy their railroad operation

and ultimately destroy their business. The railroad LLC owns

and operates keeps them competitive. Trucking will not keep

them competitive with Lowes, Home Depot and other large competitors

SiJce;eZﬁi:
17
(//_C/, C%tx_/
Gerald Ogrén

General Manager
Cushmans 1985 to 1996

Sworn and Subscribed to before me this /u; day of December,

2003. . - A
PEGGY SORENSEN { .~ . )
MY COMMSSION EXPIRES Uy s e (O ) )

December 11, 2007 Notary Public 7




700 SE Dalbey Drive

P.O. Box 1343 } Y7 YIX7

Sioux City, lowa 51102 Ay owa 50021

PH (712) 277-4001 (515) -7777
' B FX (515) 964-7789

FX (712) 277-3316 _Distribution, Inc.

December 19, 2003
To Whom It May Concern:

| have been asked to draw on my years of knowledge and experience related to railroads of a realistically safe and
operational railroad system and apply it to Lincoln Lumber Company. LLC is currently operating mainline and a spur track
to the north of the mainline between 22™ and 23" Streets. The City of Lincoln and the trails people wish to subtract 20’ off
by way of eminent domain from the north side of LLC's right of way between 22™ and 23",

In my opinion, after being at LLC very recently and reviewing the facts of the situation and knowing my own railroad
operation, cutting to the quick is wrong. | recommend you do not release your Federal authority and let the City of Lincoln
use its authority to eminent domain 20’ from LLC. it will impair and impede their railroad operations and create a very
dangerous situation for the traii users.

| wish each of you could look at this railroad operation like | have and it would be so clear, so plain, and so obvious that
there should be no bike trail at this location. LLC needs all the unloading, moving cars, moving away from rail cars and for
temporary storage of inventory.

| reviewed their inventory which comes in by rail. They had lumber and beams that are from 8' to 48 long. There is 50
from the center of the main line to the north property line. On center beam cars for example, unloading a rail car from the
north side you need to subtract approximately &' for the forklift to approach the rail cars then lift the package higher than
the rail car, swing it around maybe halfway between the railroad car and property line and then go east or west with the
forklift loaded. | assure you this load will be going over the top of the bike trail. Then let's address snow, ice and rain and
these packages can slip and slide and perhaps just drop off the forklift onto the trail. This same situation can happen with
uneven ground, rocks, etc. which causes the load to shift. In spite of all precautions taken, accidents happen. Someone
could be hurt or even killed by having a beam dropped on them.

| understand they do have an alternate route to either the north or south of this track by going around this 1 block area.
Even though LLC doesn't get a railcar in every day, they are running forklifts every single day in this area.

The map that | have been shown shows the proposed trail looping down at approximately Whittier St. and getting far too
close to the mainline. They also propose the trail to go right over the top of the railroad spur north of the mainline. LLC
does not under any circumstances allow the public near their material handling operations.

| believe | can be fair in this situation. Yes, our company supplies building material to Lincoln Lumber. | don't live in Lincoln
and | can look at this matter objectively. Please do not allow the City to take this land and run a bike trail thru this very
dangerous situation

Thanks for reading my concems and Merry Christmas to you all.

Wilém/ Engelel %

President
Hawkeye Distribution, Inc.

Narnonau
Buowe
MareaiaL
DistAinurnAs
Acsociaron
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RoserTs & DyBDAHL INC.

December 16, 2003

Mr. Don Hamill

Lincoln Lumber Co.

932 No. 23" St.
Lincoln, Nebraska 68503

Dear Don,

Both Ron Hein and I enjoyed visiting with you on 12/16/2003. As requested, I have set
forth below my opinion regarding your safety concerns as to a bike trail skirting along the
north side of your rail spur. My opinion is based on what you showed us during our visit,
my personal experience in building materials handling and my knowledge of your
operations derived from the long term business relationship that my employer has had
with your company.

First of all Don, as you know, my employer, Roberts & Dybdahl Inc., also unloads both
flat cars and box cars at our distribution centers throughout the Midwest just as you do at
Lincoln Lumber. We know how important it is to minimize pedestrian traffic around this
type of operation due to the heavy equipment and materials involved. We also realize
how critical it is to have enough space to operate a forklift, either loaded or unloaded, in a
safe manner. There is 50 feet between the center of your unloading track and your current
property line, which in my opinion is an already tight area due to the type of products
you currently handle.

If we are all to be good corporate citizens, it is my opinion that the safety of employees
and the public must always come before anything else. Don, you told me that the city
wants to use 20 feet of your property where you unload flat cars to build a bike trail. In
my opinion, this could be a recipe for disaster as it would put the public, who uses this
trail not only for biking but also walking, roller skating and so on, literally right under the
longer materials which your forklifts must unload from the flat cars. As pointed out
above, your site currently has approximately 50 feet in which to move materials from the
rail cars to a storage area away from the cars. If you are handling long materials such as
I- Joists or long length lumber which can be up to 48 feet in length, the loss of 20 feet
from your unloading area would mean that 18-20 feet of this material would have to be

1109 S. 19TH ST. * OmAHA, NeEBRASKA 68108 * (402) 341-3246 * www.robertsdybdahl.com



RoBerTs & DYBDAHL INC.

elevated over a fence and carried above the heads of the public who may be using the
bike trail at that time. This also puts your forklift operators at a greater risk of a tip over
accident since the center of gravity of the forklift is so high it causes the forklift to
become unstable under this type of operating condition. I do forklift operator training as
a part of my job, and one of the most basic things we teach our operators is to travel with
the forks loaded or unloaded no more that 12 inches off the ground in order to maintain
stability and stay away from tip over situations. Tip overs can occur if a forklift is
operated with the forks elevated, especially if the terrain is not perfectly level such as is
the case with your graveled unloading area.

You also mentioned that you were considering purchasing the old Desmond Lumber
building to the west of your unloading area in order to increase your business. You said
you would install another switch on your rail spur in order to reactivate an existing spur
which runs next to the building that you’re considering purchasing. It is my opinion that
if the city takes 20 feet of your existing property, there would not be adequate space to
hook your existing spur to this spur due to the fact that the bike trail actually swings
further south at about the point of the future track extension. I will send you the name of
the track design people I used for our new track construction in Omaha.

I have worked at R&D for 30 plus years both in operations and in management with the
last 10 years spent as Director of Compliance handling our safety program and laying out
new distribution centers. In my opinion, if there is another route for the bike trail, I
would hope that the City would use it instead of pushing more pedestrians towards your
already busy area. I say this first of all from a safety standpoint, and secondly from an
operations standpoint. Heavy, noisy, limited vision equipment and pedestrians don’t mix
well, especially today when everyone is in such a hurry to get things done and to get
somewhere. I am all for providing safe areas for people using other transportation than
cars to travel, however, I believe that this bike trail along your property would be a
mistake, and that at some point and time, there could be a devastating accident.

Sincerely,

Michael D. Hecker

1109 S. 197H St. * OMAHA, NEBRASKA 68108 * (402) 341-3246 * www.robertsdybdahi.com



808 P~ Street = Lincoin, NE 68501
Office: (402) 4775434

Fax {402) 441-0606
giims@radiks.net

209 Haymarket Square / PO. Box 80226 a & l. - 1 l IIW

ing Services, Inc.

THOMAS H. “TOMMY" TAYLOR, JR.
Agent

December 20,2003

To whom it may concern:

The use of eminent domain serves best only when it seeks to achieve its intended
objective by preserving rather then jeopardizing the livelihood, life enhancement and

safety if its citizenry

Livelihood: as a citizen, business owner and consumer of goods and services in our great
city Lincoln, I, among many, have witnessed the resulting impact of competition from
Big Box national corporations and severe economic down turns that have eliminated or
severely crippled businesses like the Lincoln Lumber company. In the face of ruthless
competition and hard economic times the Lincoln Lumber company, under the leadership
of Don and Bev Hamill continues to thrive. If, brutal competition and hard times could
not put Don and Bev out of business it is incredible to believe that this great city would
follow through on a plan of eminent domain that could close for ever the doors Lincoln
Lumber without carefully considering alternate plans that could achieve the intended
objective and at the same time allow Lincoln Lumber to remain in business.

Life enhancement: as a member of the Great Plain Trails Network I really appreciate and
support the increase of trails. Non motorized transportation reduces air pollution,
promotes good health through exercise, increases safety, reduced transportation cost. Life
enhancing activities should do just that, not cause a reduction in livelihood.

Safety: Ihave taken care of the Lincoln Lumber co. insurance for over ten years.
Therefore, I am very familiar with the employees and the ownership. I have always
known Don & Bev Hamill to be extremely concerned about the safety and welfare of all
people. They think, talk, plan and execute safety. Their concern for safety extends to all
of the empleyees and also to the general public. They are especially concerned for the
safety of the adults as well a children that walk on 23"street between Y and W. I have
been told that there have been no injuries or fatalities at the junction of 23"street and the
railroad tracks a fact that Lincoln Lumber is proud of. Lincoln Lumber is careful to watch
for children and adults. Any change in the Lincoln Lumber area would not only serve to
interrupt their ability to do business but would unnecessarily hazard the safety of the
public and Lincoln Lumber employees. Safety is the issue.

All things considered, I strongly encourage the trail be moved to an alternate route. The
portion of the trail that goes through the heart of Lincoln Lumber should be move out of
the right of way.

GIMS - Group - Personat Insurance for Disability. Health and Life



There are several advantages to moving the trail off the railroad right of way. First,
increase safety of trail users and lumber employees. Second, limit the liability for the City
and for Lincoln Lumber Co.
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Business Banking
MAC N8032-035
1248"0" Street
Lincoln, NE 68508

Weils Fargo Bank Nehraska, N.A

December 23, 2003

To: Vernon A. Williams, Secretary
The Surface Transportation Board
Case Control Unit, Suite 713
1925 K St. NW
Washington, D.C. 20423-0001

RE: Finance Docket # 34425
City of Lincoln
Petition for Declaratory Order

I have been asked to write a letter regarding Don and Bev Hamill personally and Lincoln
Lumber Company, a Corporation they own.

Don and Bev Hamill do not have any personal debt and haven’t borrowed for many
years. Lincoln Lumber Company doesn’t have any bank debt with us and there are not
any bank security agreements or mortgages on real estate. All assets are free & clear.
They have had excellent liquidity and cash in the past and have excellent liquidity and
cash now.

It was mentioned that you might like verification that they have $250,000 or more in cash
available. Yes, they do and I would project they will continue to have more than
$250,000 in cash available in the future.

I understand that Don and Bev Hamill and Lincoln Lumber Company have shared with
you their plans to expand the current railroad operation. They want to do the following:

(1) 24™ & 19" — Continue & complete all reparis to main line. Total new relay
where needed.

(2) Next they would like to put in a spur East of 22™, south red brick blding. Go
eastward with it to main line. This is between 22™ & 23" Street.

(3) Will put a spur in West of 22™ and on South side of main line.

(4) Put a spur line to west of approx. 20" .

Purpose is to take care of the aggressive growth patterns with Lincoln Lumber
Company’s railroad operation. They project to more than double their railroad car
shipments in the next 4 years. They want to get their rail car shipments up to 275 rail
cars minimum per year by the year 2019. They are planning a big railroad celebration
in year 2020 when they ship in a minimum of 300 cars.



Lincoln Lumber Company is very interested in their railroad operation and want to
expand it for the future. Given what I know about the Hamills and Lincoln Lumber
Company, I am confident they will make it happen. They have always managed their
business well in the past and continue to do so.

In summary, the Hamills and Lincoln Lumber Company are serious about their long term
growth for the next 20 to 25 years. They have the liquidity and capacity to fund the
railroad expansion plans they are talking about and their expansion plans are not subject
to any loan approval.

If you would like to visit further about this letter or have any additonal questions, please
do not hesitate to contact me at 402-434-6111.

Sincerely, .

A

James D. Bishop
Senior Vice President
Wells Fargo Bank, N.A.

N S\ ReO 633 i

GENERAL NOTARY - smLteE ;f rﬂebraska ' ‘i_p['\_’
JACKIE
: My Comm. Exp. Nov. 9, 2005 QA
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FRANKE.LANDIS

State of Nebraska
Hublic Servire Commission

300 THE ATRIUM, 1200 N STREET

LINCOLN 68508

COMMISSIONER December 24, 2003

Mr. Vermnon Williams
Secretary

Surface Transportation Board
1925 K Street

Washington D.C. 20423-001

Dear Mr. Williams:
RE: Finance Docket Number 34425

I want to express my full support of Lincoln Lumber Company’s opposition to City of
Lincoln’s request that the Surface Transportation Board relinquish authority over railroad
land owned by the Lincoln Lumber Company between 24" Street and 19" Street in
Lincoln, Nebraska.

I respectfully request that the SBT not, under any conditions, allow the City of Lincoln,
Nebraska, to use eminent domain powers to acquire 20 feet or any portion of this land.
The 100-foot wide strip of right-of-way between 24" Street to 19" Street must remain
under your Board’s control.

A number of good reliable alternatives for trail paths exist. There is no reason to use land
now actively used by the Lincoln Lumber Company.

The Lincoln Lumber Company has been an excellent corporate citizen in the City of
Lincoln for many years. It will continue to benefit the City in the future — unless the
business is jeopardized by the hostile takeover of the property it owns. I would
appreciate any assistance you are able to provide in protecting land that is vital to Lincoln
Lumber Company’s future.

Sincerely,
Jal. Joeeoles

rank Landis
Commissioner, First District

PHONE
(402)471-310!
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Mr. Vernon Williams

Surface Transportation Board
1925 K Street

Washington, D.C. 20423

Re: Finance Docket #34425

1 want to give my full support for our insured Lincoln Lumber Company in there
efforts to stop a bicycle trail from rumning along there lumber yard property
between 19th & 24th streets in Lincoln, Nebraska.

From a liability standpoint we are concerned about the heavy traffic that we
encounter on a day to day basis with the loading and unloading of trucks with
building materials. Our concern is that someone will be injured by possibly one
of our employees during the loading process and we will become liable for these
type of actions.

I would assume that the people wanting to put in the trail would have other
alternatives for a new trail and we would hope they would explore those options
so we can avoid possible liabilty concerns.

Sincerely,

{:'zomw' F%&KZﬂ\N\J

Dean Pohlman
Agency Manager

398 Broadway Tecumseh, Nebraska 68450 402.335 2898 Fax 402.335 2806 www ilmic com



1012 north 25th street
p.o. box 82466

lincoln, nebraska 68501
telephone (402) 435-3514
fax (402) 435-6091

December 24, 2003

-

Mr. Vernon Williams, Secretary
Surface Transportation Board
Case Control Unit, Suite 713
1925 K Street NW

Washington, D.C. 20423-0001

RE: Finance Docket #34425 - City of Lincoln, Petition for
Declaratory Order

Dear Mr. Williams

ABC Electric would like to go on record as supporting Lincoln
Lumber in their opposition to the declaratory order. I

am very familiar with Lincoln Lumber and I know how very
extensively they use their railroad.

I have visited with Mr. Hamill and know he has plans to
enlarge the railroad area so that they can bring in more
cars at a time. To do this, he will need and plans to add
extensive spur trackage.

I have watched Lincoln Lumber unload the cars and I am amazed
at how efficiently they use the limited space they have. I
cannot imagine them losing 20' off of their right-of-way area
and still being able to mnake efficient use of their railroad.
Some of the lumber is so long that moving from rail car to
Lemporary storage stretches their limits.

I understand there are alternate paths for the bike trail which do
not add any great distance to the commute and would certainly
be safer than trying to move thru a busy railroad terminal area.

Thank you for your consideration of this matter, and I urge

you to decide in Lincoln Lumber's favor.
Sw” L@Lﬁ&kﬁ\

President

Subscribed and sworn to before me this 24th day of December, 2003

m GENERAL NOTARY-State of Nebraska \W ési %“*ﬁ
MARK A. KINZIE “

== My Comm. Exp. Jan, 30, 2004 Notfary Publicl 0
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Option #1

From 24th & RR, go north to alley. Go west thru the alley
to 23rd St. On the east side of 23rd St., go to the cormner
of 23rd & 'Y'., Go west on "y'.

Option #2

From 24th & RR, go north to the alley. Go wesat thru the

alley to 23rd St, On 23rd St., go south to the edge of Lincoln
Housing property. Go west thru the parking lot of Lincoln Housing
and thru the vacant lot west of the hoysing . and go to 'Y' St,

d %Ll E00Z 92 93¢ 6BLEVLYZOL 1xey
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FIRCOLR LUMBER COMPARY

i
Millwork Division

TR Lumber Division P.0. Box 30373 e ;
932 No. Z3rd Stront Station A ,“f;l'.?ua i)n
402, 474-4438 Linsoln, Nebraska 68503 4027435-5073

December 12, 2003

Mr. Armon Nielsen
Secretary OL&B Railroad
1815 "Y" St.

Lincoln, Ne. 68503

Dear Armon

Please find enclosed a railroad map illustrating the
spur that is north*of LLC mainline between 22nd & 23rd

Streets

Per our most/purrént sources from the center of LLC
mainline to thé; ‘fibYth edge of LLC property line is
exactly 50! .,pFop ; number of years it has been LLC
intent} ito. have & ifigch needed operational spur track
that is, ava11ab1 for actual LLC railroad useage as
soon as posslble irectly north of the LLC mainline
betwée?ﬂ?quﬁAnd 3rd Streets.
300t Pl

With only 50!, and he LLC spur track between the mainline
and the north’ prbpgrty line the railroad useage will be
maxed put - completé%y. Specifically we unload material

lengths from 60! €8 8'. The ‘contingent liability.and

unknown’ 51;u§tion for our carrier, OL&B, LLC employees,

and thg general" ‘blic safety concern me immensely.
e=~the quantity of

We%ﬁigmgﬁing~ta try,real'F%rd to- 1ncrea§ )
3 '3rd Streets. We

__-@Lumber.

#:“gﬁlgh liability
rerypone safe and
at I don't
pu ecision to subtract
A andNcut an already’ txght 50' down to 30'
Then we must consider all the factors. This area has to
accomodate additional railroad cars going over the mainline

an§ both the north spur and south 'spur tracks with
railroad car use between 22nd and 23rd Streets.

Summary: perhaps we can picture a forklift at north side of
a rail car on mainline and at north side of rail car on north
spur track, the 1ift up, back up, and turn around area is

going to be tight, real tight.

Firstin Quality—First in Service
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LARCOLN LU

Millwork Division

Lumber Division P.O. Box 30373 -

932 No. 23rd Street Station A ftPEPPtFY

402/474-4488 Lincoln, Nebraska 68503 402/435-5G73
Page 2

December 12, 2003

I personally have a number of times over a number

of years unloaded railroad cars from the mainline on

the north side and from the spur on the north side of

the mainline. From actual experience I know we are
dealing with a very tight clearance and it is not easy

to ¢o now. Subtracting 20' off the north side is like
subtracting 20' from the east side of Tom Osborne
football field.. .

Armond, I appreciate your calling me on 12/9/03 and
telling me that you and Robert Miller, CFO of OL&B, had
been thoroughly,rqyiewiag the neighborhood and trying

to help with ‘the location of the bike trail consideration
to be located in LLC right-of-way. I appreciate your
efforts and recomgéndation to run the trail down lightly
used 24th St. to 1ightly used 'W' and then west to 22nd
St. From 23rd & !W' street westward all the land on the
south side is‘ownéﬂ by UNL. From 22nd St. the trail can
g0 back to the RR%right-of~way and then west as we have
already agreed. We have already agreed to trail over some
approx. 4 to 4% blocks of LLC property.

I want. to come down in a few days for 5 to 6 minutes and
get acquainted ’ Miller. I really would also like

to get;'to know’

I wish

- on Hamill

Ty

I B
SieuiEsenaPresident & owner

-

e
cc Tom McFar

Firstin Quality—Firstin Service
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Lease Area Shown
(RR)R/W OQutlined . . . . ___ __ _ _

NOTE: BEFORE YOU BEGIN ANY WORK, SEE
AGREEMENT FOR FIBER OPTIC PROVISION.

EXHIBIT "A"
MISSOURI PACIFIC RAILROAD COMPANY
Lincoln, Lancaster County, Nebraska
M.P. 495.1 - Weeping Water Branch

Lease to LINCOLN LUMBER.COMPANY
SCALE: 1" = 100"_?
OFFICE OF CONTRACTS & REAL ESTATE
OMAHA, NE Date: September 26, 1955
Folder: 1126-28
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Option #1

From 24th & RR go north on east side of street to alley

Go west down the alley to 23rd St.

3. Go north on east side of street to "Y" St. At 23 & "Y"
there is a stop sign protecting "Y" St. There are no openings
(driveways) to this point.

4. Go west on south side of street to 22nd St. There are 5
openings between 23rd & 22nd on the south side. On the SW
corner is a Lincoln Housing Complex.

5. On west side of 22nd St. go south to RR and continue west
along RR.

6. There is a stop sign on 22nd & Y, protecting "Y" St. Since

all stop signs are protecting "Y", the bikers would not be
required to stop on this route. We feel this is the best option.

1.
2.

Option # 2

1. From 24th & RR go north on the east side of the street to the
alley. Go west down the alley to the west side of 23rd St.

2. Go south to the south edge of the Housing Complex property.
3. Go west across the south edge of the Housing Property to

the point where the line angles south across RR property.

4. This would involve moving parking for the Complex to vacant
land to the west of the Complex. This would also involve a lease

along the south edge of land belonging to B&J Partnership.

E?X hebi + lcj“
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Attn: Accounts Payable: PLEASE PAY FROM THIS FAXED DOLL \IE\ 4§

{ .
—_—— N T s
ORIGINAL E"ease uenﬂ}a ‘ -.,
C INVOICE e wh N,
ascade Emplre INVOICE DATE | OUR ORDER NO. \\;
P.O.Box 2770 Portland, Oregon 97208 FAXED| 6/05/03 66955 Y
1-800-767-8371 532770 999999
i T
? LINCOLN LUMBER COMPANY T CASCADE EMPIRE CORP
¢ P O BOX 30373 P LINCOLN NE
. LINCOLN NE 68503-0373 g
°L L
ROUTING CARNO. YOUR NO.
AOK 21531 1654

TERMS
1% 5 DAYS AAC ADF NET 6TH DAY

THEREAFTER INTEREST WILL BE BILLED AT THE CURRENT RATE.

SHIPPED 5/29/03

PLEASE ADVISE CASCADE EMPIRE OF TALLY DISCREPANCIES PROMPTLY

S-DRY SPF - WESTERN #2 & BTR
S4S~-ALS DET EE G/S

2 X 4 - 1764/8 1764/10 _2058/12 2058/14 112,112
3822/16 882/1 20 ai/mw,m

%k e 3k ok e e sk Sk TOTAL FOOE‘AGE
aﬂr 7

. .
' b /9 e S0 ,me‘//-

2! ’4)

LESS DISCOUNT IF PAID WITHIN TERMS

************************************************************

* PLEASE REMIT TO: CASCADE

* PO BOX 847260
* DALLAS, TX

******************************t**************************t**

THANK YOU. .16~RODEN/SAND*

NATIONWIDE DISTRIBUTORS OF FOREST PRODUCTS

271.00 30,382.35
)ou
112,112
INVOICE TOTAL 30,382.35
245.82
30,136.53 p”f//
*

*
*
*

75284-7260
2

O

e B Al

.—‘~‘~“——u-
VE‘JDUR(’ C‘}WQ !
oz, D05

DATE pys=
ACCT. 125
G/L AcoT

/\}

/S

PLEASE verify all frelght deductions with original receipted frelght bnlls
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A Accounts Payable: PLEASE PAY FROM THIS FAXED DOCUM\_

ORIGINAL E N
INVOICE =m '
‘Cascade Empire
P.O. Box 2770 Portiand, Oregon 97208 FAXED | 3/25/03 65435
1-800-767-8371 532770 999999
él" N
Q LINCOLN LUMBER COMPANY " LINCOLN LUMBER
g P O BOX 30373 P LINCOLN NE
, LINCOLN NE 68503-0373 g
°L_ -
ROUTING CAA NO YOUR NO.
SRY 873061 1645
TERMS
1% 5 DAYS AAC ADF NET 6TH DAY THEREAFTER INTEREST WILL BE BILLED AT THE CURRENT RATE

SHIPPED 3/25/03

PLEASE ADVISE CASCADE EMPIRE OF TALLY DISCREPANCIES PROMPTLY
S-DRY SPF - WESTERN #2 & BTR

S4S EE DET G/S

2 X 4 - 1470/8 1764/10 2058/12 2646/14 112,896 ' 286.00 32,288.26
3528/16 882/18/294/20 D 22°

*kk#kk** TOTAL FOOTAGE 112,896
, .
A Ao <o MWRW Atd'ar __g' /o’l;l 4’ (b ‘»w.-jd,é(vzz’y
INVOICE TOTAL 32,288.26
© 2 oad szvf X
LESS DISCOUNT IF PAID WITHIN TERMS 258.53
32,029.73

Je ok ok ok vk kK Kk k Kk sk K %k ok Kk sk sk ok gk ok ok K sk ok kK kK ok ke sk ok ok K e ke ok ok ke ok ok ok ok sk ok ke ok ok ok ok Rk ok

* PLEASE REMIT TO: CASCADE *
* PO BOX 847260 *
* DALLAS, TX 75284-7260 *

% e ok ok ok ke sk ke ok 3k sk sk ok sk ke 3k ok ok ke 3k 3k dk ok sk ok ok ok T ke ok sk ok ok e ke ok ke ok ok ok sk ok Sk ok ok e e ok ok ok ke ke ok ke ke ok ok ok kK

\p e

THANK YOU..16- RODEN/SAND:_““_M__“h___ —— 3/25/03 -,0\,1\/\'
Ve ‘\C—»Zg’kb
1y _ «@Oo
. 5D
po JZDABW
[ ERRAS Y/

NATIONWIDE DISTRIBUTORS OF FOREST PRODUCTS
WP—L—E‘P:SE"\;;E/ all freight deductions with original receipted freight bills.
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COPY

Fax:4024743749 Dec 26 2003

Commissioners: [} ] e Executive Divectar
William D. Blue, Vice Chair
nhangcm Blythe ] rl
eni C Thampson .
Orvlle Jones, 11 " P.0. Box 5327 « 5700 R Streel « Lincaln, NE 68505 EXHi18iT 5

October 2, 2002 l
f

Mr. Lynn Johnson, Director

Parks and Recrealion Depanment

City of Lincaln i
2740 A" Street !
Lincoln, Nebraska 68502

Re: Husker Recreational Trail

Dear Mr. Johnson;

Terry Genrich of your staff has contacted us about the City of Lincoln's dasire to acquire
 right-of-way along the southern boundary of our Northwood Terrace Apartment complex,
located at North 23" and “Y" Slreets, for a city recreational trail. We are very supportive
. of a recreation trail which would be a wonderful amenity for our t:}‘;nts hawever, we are

not in a position to dedicate any land along our south property line for a trail right-of-way.
|

Land along the Northwood Terrace south property line Is used ’or tenant parking; the W
parking lot consists of two rows of 30 spaces each and a center aisle. Our staff architect -
' that f the minimum. MW

has examined the site plans for Northwood Terrace and detarmin
clty requirements for parking lot design are met, there is an excess of only roughly four fe

along the south property line. (We have not confirmed this number with an 697‘ sxte W
survey.) il is our understanding that you are seeking a right-of-way of 8 to 16Teet.
cannot afford to give up an entire row of 30 parking spaces which represents one-third of
the spaces available at our Northwood Terrace Apartments. Parking is at a premium at Z wftf”
Northwood Terrace. Cutrently, the complex has 78 apartments plug a daycare facilily, and ?9' .
only 96 parking spaces. If Northwood Terrace were being built today, the City of Lincoln

would require us to build 1.75 parking spaces per apartment or 136.5 spaces plus .
additional parking for the’daycare. Northwood is already far short of the ideal nurnber of &W‘

spaces.

Mr. Genrich suggested that we explore the possibility of either leasing or purchasing the
Textron/Cushman parking lot ta the west of Narthwood Terrace, which was recently put up
for sale, as replacement parking for the 30 spaces we would lose if we granted the city a

(TDD) Telecommunieation Device for the Deat  (402) 4673454
Telephone: (402) 467-2371 ) Fax: (402) 467;5900
Email: Info@L-Housing.com ‘ é
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\

Mr. Lynn Johnson
October 2, 2002

Page 2
trail right-of-way. We have long been interested in that property for supplemental parking
and have contacted the listing agent. However, it appears that the asking price of
$250,000 greatly exceeds what lhe Housing Autharity can reasonably afford to pay for a(
surface parking lot. An additionalissue isthat the parking spaces on the Textron/Cushman
property would be very inconvenient to most of our tenants, gntrances to the far west
=7 building adjacent to the Textron/Cushman property are on the east side of the building;
tenants would be forced to walk around the bullding to get to the barking lot, Thecenter
and far east buildings are even farther away (see enclosed site plan). Although we plan
to continue to seek polential parking from the Textron/Cushman properly, we would
consider that parking to be supplemenial parking only and will not be an acceptable
substitute for the loss of 30 spaces along our south parking lot.
L 0
We regret that we are unable to be of grealer assistance in assembling the trall right-of-
way for this very worthwhile project. Please feel free lo contact Beverly Fleming of our staff
.3t 434-2610 if you have any questions or wish o further discuss the Issue.

) rj ﬁ(d ¢ Sinirelv' ! /ﬂ——fu/»ifq/
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Fax:4024743749 Dec 26 2003  9:41 P. 08

LINCOLN LUMBER COMPANY

Lumber Diviglon P.O. Box 30373 Millwork Division
932 No. 23rd Street Station A 2201 Dudlay
402/474-4488 Lincoln, Nebraska 88503 402/435-5073

Sept. 17, 2002

er to my letter, I would like the following:

nclude the property to the west which is now
d correctly for a parking lot for this housing

or the age breakdown of the residents of the

handicapped people, I sea the activity over
ooks to me like the people are basgically

e no trouble walking an extra 60 feet.or so.

3. If they wish in
feasible znd convenle:
building soiwd can diigcu

ring a sat of blueprints for the very wast
this option,

Sincerely

Firstin Quality—First in Service

. te the west, one can be made that 18 affordable,
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LINCOLN LUMBER COMPANY

Lumber Division P.O. Box 30373 Millwork Divislon
932 No. 23rd Street Station A 2201 Dudley
402/474-4488 Lincoln, Nebraska 68503 402/435-5073

September 17, 2002

Terry Gearich’
Parks & Re t

the ifeeting on Wednesday, Sept. 25, would you
lan#f the L city: housing ar 23rd & Y. I would
ude measurements of the entire area, the building
t sets on this let and the parking lot

the housing and have you talked to him about

Sincerely

Don Hamill
President & owner

Firstin Quality—Firstin Service
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November 15, 2000

Mr. Don Hamill
Lincoln Lumber
932 No. 23
Lincoln, NE 63503

Dear Don:

You had requested a list of individuals that walked the railroad corridor yesterday.
They were the Mayor, his assistant — Ann Harrell, Elaine Hammer with the Trails
and GPTN, Nancy Loftus and Gale Breed with GPTN, John Benson and Eileen
Bergt with the University, Tom Price, Wynn Hjermstad - Urban Development,
Lynn Johnson — Director of Parks and Recreation and myself.

I’ll be calling you soon to set up a time when Lynn Johnson and I can come to your
office and talk with you about Husker Link. I do hope to have some answers
regarding the drainage issues at that time as well.

Thanks!
Terry Genrich
441-7939

Parks and Recreation Department / Lynn Joinson, Director

2740 A Streat / Lincoln, Nebraska 68502 / Phone; 402-441-7847 / Fax: 4024418706 / Weabslte: www.cllincoln.0o.us
Malino Vinenin 2 hatéar alana 4o Dol
' TOTAL P.@1
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September 17, 2002

Don Hamill

Lincoln Lumber Company
P. 0. Box 30373

Lincoln, NE 68503

Dear Don:

[ will bring with me next week, a site plan of the Lincoln Housing Authority property at 23™ and
Y. The director is Beverly Fleming. I talked with her early on in this process about the location
of the trail and moving her parking lot to the west of the complex. That is when she stated that
there is no entrance into their buildings from the west and as a result, didn’t want to move their
parking lot. We can talk about it more next weck.

. i

{
Terry Genrich
Natural Resources 4nd Greenways Manager

Parks and Recreation Department / Lynn Johnson, Director
2740 A Street / Lincoln, Nebraska 68502 / Phene: 402-441-7847 / Fax- 402.441-8706 / Web: www ci Jinculn ne.us
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Sinclair
Hille
Architects

program
consultants

for

Nebrasia

Departmont
of Roads

Enhancement
Program

Program Consultanis’
Mailing Address:

700 Q Street
Lincoln, Nebraska
88508

Program Consultants’
Telephone Numbers:

Sinclair Hitle
Architents
402/476-7331
Fax: 478-8341

Oisson Associales
402/474-6311
Fax; 474-5180

Greathouss Associales
402/475-T712
Fax: 475-7714

Fax:4024743749

MEMORANDUM

Don Hamill
John Williams
8/17/01
Business Card

pg. 2 Bad ekl el

Dec 26 2003 9:39
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OLSSON ASSOCIATES
CONSULTING ENGINEERS

Aaron Buettner, E.I.T,

1111 Lincoln Mall » P.O. Box 84508 « Lincoln, Nebraska 68301-48C8
(402) 474-5311, Ext, 294 ¢ FAX (402) 474-51€0 * E-Mail: abueliner @oacznsuling.com

Attached is my business card per your request. I was with Terry Genrich on
August 16, 2001 reviewing the City’s application for a trail project.
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LINCOLN LUMBER COMPANY

Millwark Division

Lumber Division P.C. Box 30373
932 No. 23rd Strest Station A 2201 Dudley
402/474-4488 " Lincoln, Nebraska 68503 402/435-5073

December 26, 2003

Mr, Vernon Wi‘ﬂi;ﬁ;:jﬁui Btary

Surface Trans ’ItJFLDnJ@J§4
1925 K Street lNW.l !/

Washington, D%@J fﬁ

m[\l,i,u i

RE: Fiance Dodk et #34425,

for Decla ﬂtui?,oyﬁ“'ui

SN A

Dear Mr. W111 mé\Jié? ¢ iy

In my reponse;l ot

Robert Miller G Qi
of OL&B todayu

1T wag having a meeting with Mr.
and"Mr. Arman Nielsen, Secretaryt
45 today, Dec..26, 2003.

Ln the 3 of us was that the City had

It vas the coﬁdéqéu
2 places., They 'liked Tour option

‘pleaty of groun
of going thru
adding the pa
west of the buf! j
did not think {t ?“y
City owned praopprtyf!i|

A0
The :other opti gp y%

o i H¥

;ing/ they ! l#st to the bike trail to: the ground
o'/ ffalked around this ground, and they

Piistance was that great. This is

yuth at 24th St. fo 'W', west on

'W' Street, riom' /¥ e | Mgf 24th and ‘W, .81l of the land

on the s°§§&wl§‘ wnad by "the~C1t¥~6¥Tthg“H&Lw “hi coln Housing
has an apatEme v T Ing; =g Z4L R EGR 2§¥&;&§Tﬁqyiﬁirom 223rd &
T A 2 ; L4t

W' going ﬁ"tfmtﬁﬁiigﬁﬁsz;ﬁgi%iaxgg =
‘Fom- £ AT rad

spacious Wit

None of tf_
front of LIR

Decision and conclusion by all 3 people. The City should use
another alternate rqutes that are really, available.

? Sincerely

™
Dén Hamill

Firstin Quality—Firstin Service

10°d 85:01L €00¢ 3¢ 23¢ BRLEPLIPZOY xR
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LINCOLN LUMBER COMPANY

Lumber Division

P.O. Box 30373 Millwork Division
=os—8 932 No. 23rd Street Station A 2201 Dudley
4 402/474-4488 Lincoln, Nebraska 68503 402/435-5073
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P1-20

B1-24
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Al-16

July 1997

Repair on main line and spur track between 22nd and 23rd.
Temporary storage of I-joists and other materials
Railroad tracks in winter of 1997

Railroad tracks 1998 showing ditches along side of tracks
with open ditches, water standing. This is how the area
looked before LLC purchased it.

Lincoln lumber after LLC purchase showing improvement
in railroad track area. Open ditches are gone.

Streets and paths around LLC showing suitable bike path
alternatives.

Photos following alternate route #1 which goes around
the blocks between 24th to 22nd. See detail of this
route.

Egamples of how bike paths are handled in other parts of
the City.

Area of proposed bike trail with the path outlined on the
ground. Fork?ift demonstrating unloading of I-Joists

and how they fit into the proposed bike path. You can
see that the material overhangs the bike path, making for
a very risky situation.

Shows the bike trail laid out on the ground following
prints from Terry Genrich.

Shows the terminal area along ROW between 22nd & 23rd.

View of buildings and inventory at the 23rd St. and
millwork locations

Lincoln Lumber By pass. Pictures of the activity

at the 23rd St. location in 1997. Apparently someone
in 1997 also thought a trail thru the yard was a

bad idea.




This picture shows the south spur track, south of the mainline
between 22nd & 23rd Streets. This is before relaying of the
track started




This is between 22nd and 23rd St

-s Spur south of mainline.
Const is in progress.

This is where we unload our box cars.

¢ 3

This is south spur, south off of mainline between 22nd & 23rd.




Mainline after construction between 22nd and 23rd St. This is
where we unload long center beam cars. This is in the area of
the north end of Whittier St.

cC9

Before repair on the south spur south of mainline between 22nd
and 23rd St.




mainline between 22nd & 23rd and north

This is

of Whittier & Short Streets. Machinery is on
south side of the tracks. Long ties were

put in.

Between 22nd and 23rd after
Just east of Whittier/

The next step after picture c_é..
new ties installed and rails applied.







After repair, the final results of the new relay of track in
terminal area between 22nd & 23rd, north of the area between
Short Street & Whittier. This is the mainline. The proposed bike
trail starts to curve south at Whittier. The proposed 20' to be
taken out with the trail will absolutely distroy this railroad
terminal area. We will not be able to unlocad on north side of
main line.,

This is the start of repair before construction. The switch is
between 22nd & 23rd St. on the west end of the south spur.




Tbese are ties piled during construction between 22nd & 23rd St.
Ties are to repair mainline and south spur between 22nd & 23rd
Street in 2002.

After relaying new ties and rails, new spikes and new bolts were
put in. This was done by OL&B in 2002 between 22nd & 23rd. This
is the south spur off mainline.




This picture is after relay work was almost done. This is north
of Whittier and Short Street.

The mainline before new relay was begun between 22nd & 23rd. This
is the area north of Whittier and Short Street




Pictures show small section of results after work is complete
with ties replaced, new bolts and spikes replaced. Area is north
of Whittier and Short Streets.

¢ U




Starting to be almost done. North end of Whittier & Short Streets.
OL&B Railroad did the work. This is typical of the mainline and
south spur. This is what we expect to do on the north spur between

22nd & 23rd. - -
E\et

South spur track after job is complete. OL&B Railroad did the
work and it was a good job.




¢30

ol

ainline. The
Both pictures north of Whittier and Short Streets gztgre 12 S iver
top picture is before repair started, the bottom p
completed.




View of I-Joists west of 23rd St.
use to handle this material.

setting in north yard

I-Joists and other material
23rd St.

Note the forklift we

»

Se-L

Q
NG
-
pSY
N
>

/

(R

.

,Lt{{ !f -

The.




v

L
ER™

H ..\,\,'\

¥ ...\.. g
2aal y Lo ’
j K\?‘wwml\w&\ L
. oo \\t,l\k
u\\ W gy
7 .
VARV
5
92}
~
=
(28]
(]
H
[o]
[}
o
4
1]
)
w
Q
=
[=]
o
(]
1]
=
o
=
o
~
©
=
=
o
©
g
U
o
=
]
-
-
o]
\

YR TIPS h Y g
i h.\!\. L

oS Perarsy
1 PRI ——— .
\ : \.\:\. P m&gﬁ\q i
32, RIS B P N *
‘. D eS Vo

de of 23rd St.

i

ice on east s

f off

View o




- - f:Qj
- = RN
c CS
f N
s d
R
' N
n‘v-\ * o
I Si
e~ V3
LRy d _
PN
oy S
e '\‘ Ki’*‘n
=N Y
RN
y L 3
o o.X
TX X
Xy S~ W

This rack is east of 23rd St.

Rack holding LP I-Joists.

See insert showing

in on.

Rail car that our I-Joists come
close up view of I-Joists




Rack of I-Joist setting west of 23rd St. Note low shed for
storage. Proposed bike trail is where low shed is and in
4
k;@ front of low shed.

View of I-Joists west of 23rd St. They are waiting delivery
to jobsite.
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View of dimension lumber wrapped and stacked in north yard.
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west side of street

View of 23rd St
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Views of sliding doors showing ramp for unloading building
material inside the warehouse. \
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Parking lot of housing north of railroad right-of-way.

to right-of-way.

Note number of cars the closeness to

end of main

f railroad track looking west from

View o

about 1/2 block west of 23rd St

warehouse,




# View of the railroads tracks looking West from 22nd Street




* View of 23rd Street looking North from the railroad tracks




ast from 23rd Street

g View of the railroad tracks looking e

ﬁ View of the railroad tracks looking West from 23rd Street




Facing west from 22nd St.
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North side between 24th & 25th, Note the

Drainage ditch at 25th St.
brush which has not been cut ’

Drainage ditch at 25th St. . Drainage ditch at 26th mmwwmn iz -
- S PR 5 = vt { antlecos Gtfrie. Lo I
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PRI - i R m\m.m\m.\v.k. AEC AT 0 o gt A e s Ja i e e I-De 2N ¢




Drainage ditch between 23 & 24 Drainage ditch between 26 & 27
o

1\". ZV\\. »\H ,

) \«.n...,@.\f\\\m SR

-

\\.\«A\.\T._::. v, \..:?

Between 27 & 26th Between 24 & 25th. Note brush, weeds, etc.




Washout at mwonn Street. Note undercut South side of track, east of 23rd St. where
under rail line drainage enters culvert under 23rd St.

. o~ i

£ . =
Railroad switch between 24th & 25th
showing water.

Entrance to culvert at 26th




Drain grates — one on each side of Rail crossing sign rotted off &
23rd St., draining water from 23rd ) propped against pole
into drainage system

bevin e

Drainage ditch east of 24th looking Drainage ditch between 23 & 24th
toward 25th looking east from 23rd




Culvert at Whittier which drains
gurters & Whittier St. and surrounding
area into drainage ditch

Culvert at Whittier St. Note side
drainage culvert entering ditch

N ITR D _—

di Wﬁ mmn as a result
MWOMWWMW WMQMMMMM r Flooding at 24th Streer




Drainage dicrch at 25th looking west

Drain tile entering ditch at 24th. This )
is example of several instances of drainage Washout at Short Street

from alleys, streets, roofs and gutters, etc.




Broken & blocked sewer runs under these Between 25th & 26th. Ditch is 6' wide and
cracks 3" deep

Between 23 & 24 Between Short St. & Whittier




There is a covered sewer line along the Fence at edge of ditch has running water. r/

tracks. in area of broken line. =i Brush is along the edge of ditch

Between Short St. & Whittier St

Running water between 27th & 26th St.




A view of the old right-of-way east of 23rd St. showing
the area after the culverts were installed.

A view of the sput on the west side of 23rd St. on
the south side of the mainline. Note doors which open
onto an interior ramp for unloading cars inside warehouse.




ﬁiéh Street looking west down th
shows the right-of-way after we
in what were open ditches used

over the storm sewer at 23rd St
the right-of-way. )

e old UP line.
installed culverts
for storm sewer drainage.
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27th & 'Y' Streets where the bike path will use the
traffic to cross. This picture is looking east
from west side of intersection.

'Y' street looking east from 22nd st. The buildings
are the housing complex run by Lincoln Housing Authority.




'Y' Street looking west from 22nd St. The building
is part of Cushmans.

'Y' Street looking west from 24th. The red brick
building is a church and the only building on the
south side of 'Y' St. in that block




'Y' Street looking west from 26th, showing the
alternate bike trail proposed by Lincoln Lumber.

'Y' Street looking west from 25th Street
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Pictures 1-F thru 6-F show the bike trail area at 33rd &
Huntington. The bike trail here goes down sidewalks that are
marked with signs specifying that this is a bike trail. The
trail does not go thru any businesses.
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Pictures 7~F thru 10-F show a bike trail that crosses 01d Cheney at

30th St. Olc Cheney is a busy street <and 30th is not protected

by stop lights., Posts in the middle of the walk warn bikers to

stop byfore crossing. The top picture shows the bracket imbedded

in the walk onto which the posts are mounted. This trail goes thru
the middle of a commons area in a housing develéopment. No
rail road anywhere around.




e




liFts (€
This path is oyt in the country. It could be an old
railroad right—of—way, but since it has been finished,
it is hard to tell. No houses or businessesg anywhere
around,
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The red mark on the top picture (under the drain spout) is
the pin marker, per Olsson & Assoc. There is another such
marker at the east end of the red brick building. The bottom

picture shows the red line of the bike trail. The green line
shows the middle of the bike trail. Note that the power pole
is inside the bike path. On Friday, Dec. 19, 2003 I visited
with the representative from Olsson & Assoc. By that time ou
trail markers, as LLC had staked them out, were in place. The
agreed with the measurements that Olsson & Assoc. had come up
with. At its widest point the bike trail is 28' from the no
rail, and at its narrowest point is 7' from the north rail.
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This shows the bike trail going west along the south "side of
the red brick building. Note the wood markers with the spur

in the niddle of the trail. Again, it shows how close it comes
to- the building.

This is a close up view of the path beside the red brick

building. Note the spur track between the edges of the bike
trail.




Looking west from about Whittier St. along RR right-of-way
past the red brick building. Note the short wood pieces
that mark the outside line of the bike trail. On the north

side of the bike trail, they are very close to the building.

This picture is looking east from 22nd St. along the railroad
right-of-way. The green line is the center of the bike trail.
On each side there is a red line that marks the outside edges
of the trail. Note the bike path goes over the top of a spur
track which we had planned to use.




These pictures show a 40' I-Joist, one view with the I-joist on

the ground and one view with the same I-joist at the level we ﬁS

carry it at when unloading the rail car. In both pictures you

can see the railroad track. The red line with yellow flags %

along it show the outside line of the trail path. In both pictures

the I-joist overhangs the bike path. What happens if this I-joist ™

is dropped? 8
A




In these pictures LLC is showing the position of the forklife
and the I-joist during the unloading procedure.




to unload building material. In this case the material is
dimension lumber.

P

In these pictures, we are again showing the forklift manuvers §
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Pictures of the wrapped I-joists setting on the ground. Note
the sizes ( 9 1/2" x 40' and 9 1/2" x 44')., The LP stands for
Louisana Pacific who manufacturers these I-joists.
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These pictures show the low shed for temporary storage of
materials that need to be inside such as pine boards. The

long I-Joist racks back up to this shed. The shed is low enough
to swing the I-Joist which is being carried by the forklift over
the top of the shed and position the I-Joist to set on the rack.
The wrapped packages at the end of the shed are dimension lumber
which is brought in by rail and stacked until we can get it
shipped. This area is located on the west side of 23rd St. and
on the north edge of the railroad right-of-way.
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This picture shows a 44' I joist laying across the mainline

at Whittier St. The purpose of the board is to show how

much the ground slopes down. The board is level as determined
by use of a carpenters level. At one end the board is direcly
on top of the package. At the closest end, it takes several
boards to level out the package. The ground slopes downward
away from the mainline by that much which makes operating a
forklift more difficult and makes it more likely that the load
will slide off.
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New Trail / Rail Plan:

Lincoln Lumber Bypass

July 1997




Benefits of Retaining Rail Line and Re-routing Trail

Promotes safety for trail users and Lincoln Lumber employees.
No additional bridges or overpasses or underpasses along alternate trail route.

d
Allows removal of railroad track from University campus and from 24" Street to 33 Street,
eliminating busy 27" Street and 33 Street crossings and allows other proposed crossing

closings to be accomplished.

Provides a right-angle crossing of active railroad track in an open area with ample sight
distance in both directions.

Protects trail users from forkiifts, trucks, and vehicles of building contractors loading and
unloading in lumber storage areas.

Provides extension of MoPac trail to UNL campus.

Economic Benefits

Lincoln Lumber could continue a profitable operation and stabilize employment.

Lincoln Lumber could proceed with possible expansion into the areas of selling sand and
manufacturing and selling roofing shingles—which would increase the number of employees
and help the Lincoln economy through increased revenue.

Lincoin Lumber could remain competitive because it continues to rec;eive materials directly
by rail at a lower cost. Replacing rail with truck transportation would increase yearly costs by
more than $63,000.




Lincoln
Lumber

at Work

The proposed trail would cut right through this 23" street crossing area. Looking west,
we see a rail car ready to unioad, a flatbed Lincoin Lumber truck being loaded with
material and a forklift moving lumber along the track. A serious safety problem would be
presented if the trail followed along the track in this area.

-

The forklift continues to work in this area and a small Lincoln Lumber truck is being
driven westward along the track.



Looking north on 23" street,, we see a Lincoln Lumber truck being loaded with
lumber and the forklift bringing a load of lumber from the east side of 23" street
toward the west along the railroad track.

LT ) ‘.‘,;.i" e . .
As the truck on the west side of 23 Street continues to be loaded, a forklift
crosses the track from the north yard to work the south yard.




e Ll g 1

Lincoln Lumber's North Yard is north of the track and east of the 23" Street crossing.
The track to be saved will stub end near the large trees to the right of the photo and will
not cross 24" Street. At 24™ Street, the trail will move to pass along the north side of the
right of way.

MultiQIJéé Intersection at 23™ Street shows a yellow freight truck, the University Place
StarTran bus and a Lincoin Lumber flatbed truck being loaded for job site delivery.




Trail

Riders

Looking west from 23 Street, we see a forklift head eastward along the railroad
track with a load of lumber, while a smaller Lincoln Lumber truck with a load of
lumber is crossing toward the north to load in the north yard.

Traffic jams as a Lincoln Lumber employee (red hard hat) signals the driver when
it’s safe as southbound cars wait their turn to move through the area. Lincoln
Lumber red trucks are stopped on both sides of the street.




Private

Crossing

This private crossing at 21 Street has flashing light signals to warn Cushman scooter
operators of the approach of a train. 21 ¢ Street is blocked south of the crossing by a
Cushman building.

‘ The 22™ Street crossing is not protected by flashing lights. The street runs through to
the south to a connection with Vine Street.
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