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REPLY OF THE U.S. DEPARTMENT OF ENERGY

AND THE U.S. DEPARTMENT OF DEFENSE

TO THE COMMENTS OF CSX TRANSPORTATION, INC
AND NORFOLK SOUTHERN RAILWAY CO.

The U.S. Department of Energy and the U.S. Department of Defense (“DOE/DOD” or
the “Government”) submit this Reply to the Comments of CSX Transportation, Inc. (“CSX”) and
the separate Comments of Norfolk Southern Railway Co. (“NS”) on the Joint Motion of the U.S.
Department of Energy, U.S Department of Defense, and Union Pacific Railroad Company
(“UP”) for Approval of Settlement Agreement and Prescription of Rate Methodology. Neither
CSX nor NS, the only two parties offering comments, objects to the Settlement Agreement.
They have expressed concerns only with respect to 1) the precedential effect of the Settlement
Agreement in the future, and 2) the Government’s request made outside the Settlement
Agreement for ground rules regarding potential proceedings against non-settling carriers. The
Government requests the Board to find and conclude their concerns have no merit.

The Board should at once note that no Western carrier or any Eastern carrier other than

CSX and NS has filed any comments. The Government submits that it is reasonable to infer that
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the Settlement Agreement as well as the supplemental ground rules appear acceptable to all
carriers who have not filed any comments. It is equally important to note, as discussed in full
below, that the two carriers that have objected to the Government’s request for the establishment
of procedural ground rules addressing the Government’s burden of proof against any non-settling
carriers are, by virtue of being Eastern carriers, in no position to take issue with the ground rules
requested. Finally, it is important for the Board to note that although the ground rules have not
been proposed as a condition of the Settlement Agreement, they will promote efficient
administrative handling of the proceeding in the future and promote further settlements in this
long pending proceeding.

1. The CSX and NS Concerns Regarding the

Future Effect of the Settlement Agreement
Present No Obstacle To Its Approval

CSX and NS have raised no specific issue nor requested any specific relief regarding the
future effect of the Settlement Agreement. Instead, CSX and NS seem to want the Board to
promise them that the terms of the Settlement Agreement will never be cited against their
interests. As we have already set forth in the original filings at the Board, the Agreement
submitted for Board approval directly affects only UP and the Government. The other defendant
carriers are not subject to the terms of the settlement.

CSX worries that if the Board approves the Settlement Agreement, a “rule-making” may
result under the Administrative Procedure Act, 5 U.S.C. §551 et seq. Such a result is not
surprising since the A.P.A. specifically defines a “rule” to include the prescription for the future

of rates and of cost, accounting or practices bearing on rates (5 U.S.C. §551(4)). However,
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ratemaking does not rise to the level of res judicata or stare decisis." 1f CSX or NS become non-
settling carriers, they will have ample opportunity to explain in an appropriate proceeding how
their circumstances differ from those of UP, or why their common carrier services do not or
cannot measure up to the common carrier services of UP under the Settlement Agreement.

The details of the common carrier services to be provided by UP under the Settlement
Agreement were carefully considered by the parties to the Agreement. Unlike UP, CSX and NS
are subject to the Eastern Rate prescription2 that establishes the maximum lawful rate basis on the
commodities in issue moving on their systems. Certainly one of the subjects to be discussed with
CSX and NS in future settlement negotiations will be the relevance of that prescription to the
current and future needs of the Government for both common carrier and extra rail transportation
services.

Neither CSX nor NS takes issue with the terms of the Settlement Agreement, which by its
very terms does not directly affect their interests. The concerns that they have raised about future
impact of the Settlement rest only on hypothetical and speculative assumptions that should not
stand in the way of approval of the Agreement that, for all the reasons discussed in the Joint

Motion and the parties’ separate Memoranda, is in the best interests of all parties and the public.

! Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 445 (1930) (opinion by Mr.
Justice Brandeis).

? Trainload Rates on Radioactive Materials, Eastern Railroads, 362 ICC 756 (1980), 364
ICC 981 (1981), aff’d sub nom. Consolidated Rail Corp. v. L.C.C., 646 F.2d 642 (D.C.Cir. 1981),
cert. denied, 459 U.S. 1047 (1981).




2. The Government’s Request for Ground Rules
Should be Granted

CSX and NS object to the Government’s request for ground rules that would allow it in
the future to show the unlawfulness of only a non-settling carrier’s charges without showing the
unlawfulness of the entire through rate composed of the sum of the non-settling carrier’s charges
and the UP charges.

In its objections to the Government’s request for the establishment of ground rules for
future proceedings against remaining defendants, CSX has miscast the need for these ground rules
as “merely for the convenience of the Government” and intended “to simplify implementation of
the Settlement Agreement”. See CSX Comments, page 11. Although the concept of shippers’
convenience is not entirely foreign to the proper standards for railroad service,? the requested
ground rules do not at all rely on convenience insofar as CSX and NS are concerned; the ground
rules apply to CSX and NS as a matter of law.

Both CSX and NS cite Sullivan® for the broad proposition that a complaining shipper must
in all cases challenge the through rate as unreasonable and may never challenge the separate
factors making up that rate. Quite simply, however, the Sullivan rule is not as broad as requiring
a challenge to a through rate in every instance. The fact that both CSX and NS are subject to the

Eastern Rate prescription on the involved commodities removes the applicability of Sullivan as to

them. The rationale for Sullivan is that the entire through rate must be considered in a

reasonableness determination because the excess of one factor may be offset by a reduced factor

3 See, e.g., Practices of Carriers Affecting Operating Revenues or Expenses, 270 ICC 359,
367-68 (1943).




of a connecting line.” Such an offset is not possible where carriers like CSX and NS that violate a
rate prescription must make refund of the excess over the prescribed rate. They cannot as a matter
of law attempt to offset that illegal excess by pointing to any part of any rate factors of connecting
carriers.

A corollary to the foregoing limitation on the reach of Sullivan is that a prescribed rate

factor that is part of a combination rate thereafter relaxes the focus of the agency on the through
rate and emphasizes the reasonableness of the separate factors of the combination rate. As the ICC
held some time ago,’

Unreasonableness is established by the showing...that one of the factors of the

combination rates exceeded the maximum of reasonableness and that the other

factors were prescribed reasonable maximum rates.

The reference to “prescribed reasonable maximum rates” is germane here because both
CSX and NS, as noted above, are subject to the Eastern Rate’ prescription. Once the Settlement
Agreement is approved, there will be no occasion for the Board to discuss the UP factor on
through moves involving either CSX or NS. Any finding regarding the unreasonableness of the
UP factor would have to be discarded, since under paragraph 23.B. of the Agreement the
Government is foreclosed from collecting any reparations for transportation that occurred on the
UP. Hence in future proceedings, if any involve CSX or NS, the Government’s burden will be to

show only that their charges exceed the prescribed rate basis.

CSX and NS have been under an order since 1981 from the ICC, and now the Board, not

* Great Northern Ry.Co. v. Sullivan, 294 U.S. 458 (1933).

> Sullivan, 294 U.S. at 461-62; Salt River Project v. Atchison, T.& S.F.Ry.Co., 356 ICC
26, 34 (1977); Sterling Colo. Beef Co. v. Atchison T.& S.F.Ry.Co., 357 ICC 446, 454 (1977).

¢ Armour & Co. v. Cincinnati N.O. & T.P. Ry. Co., 293 ICC 283, 285 (1954).
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to charge the Government rates that yield more than 200.6 percent of variable costs. See
Trainload Rates, 364 ICC at 984. The Government would seek to show in future proceedings, if
either NS or CSX were non-settling carriers, that their past and in some cases their current rates
exceed the prescribed basis,® and that the Government is entitled to reparations.”

When the present proceeding was transferred from the ICC to this agency,m the former
Interstate Commerce Act, 49 USC 10704(a)(1), provided that when a rate is prescribed, “the
affected carrier may not publish, charge, or collect a different rate.” The ICC Termination Act

expressly continues this provision in effect. CSX has for years collected rates, including

7 Trainload Rates case, see footnote 2, supra.

8 Should the Government and CSX and NS ever reach the point of litigating the dispute, it
is likely the carriers would argue that the Eastern Rate prescription no longer provides adequate
revenue. In this vein, it would seem, the carriers have already raised the need for heightened
security in the wake of 9/11. Cf. NS Comments p 4, CSX Comments p. 10. However, it should
be noted that the record leading to the Eastern Rate was compiled in a climate of heightened alert
to security threats. The Government did not wait for a terrorist attack to adopt detailed security
measures. As a result of the naval shipping of spent fuel for over the past 50 years (a program that
for decades has also jointly involved DOE or its predecessors), spent fuel shipments are regularly
escorted by Government personnel, undergo numerous car inspections, and benefit from a
national emergency alert system already in place. Rather than being outmoded by 9/11, the
Eastern Rate basis has been confirmed and reinforced by the events of 9/11. The safety and
security standards put in place long ago as part of the national defense effort for moving spent
fuel by rail support the view that the Settlement Agreement has merely begun to remove an
element of excess profit from the Western rate factor.

? Of course, safety and security concerns cut across all bulk hazardous material
shipments, and ought to be reflected in the cost data reported to the STB, and at most ought to
apply to spent fuel shipment in the same manner and extent as all other bulk hazardous material
shipments. Considering the ruggedness of the shipping container and the measures taken
independently by the Government to ensure the safety of spent fuel shipments, an argument could
be made that spent fuel shipments have been and continue to be safer than bulk shipments of other
hazardous materials. In addition, the Government provides the railroads hundreds of millions of
dollars of free indemnity in the Price-Anderson Act; and, indeed the Eastern Rate basis was
constructed expressly to include a premium to cover unresolved security issues (see 362 ICC at
775).

' Under Section 204(b)(1) of the ICC Termination Act, the law in effect at the time of the
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mandatory dedicated or special train charges, from the Government, albeit under protest, that
render its charges far in excess of the prescribed Eastern Rate basis for common carrier service.""
Under the rule in Armour & Co., the Government need only show the carriers exceeded the
prescription; the entire through rate need not be addressed.

An exception to the Sullivan rule is not merely a “convenience” to the Government, as

CSX and NS allege, but rather is required for all the remaining parties in the circumstances of the
present proceeding as a matter of common sense. The Sullivan rule espoused by CSX and NS
would impose a needless burden on the Board. In its Memorandum in Support of the Settlement

Agreement, the Government showed that an exception to the Sullivan rule is clearly warranted

here for the Board to avoid the administrative morass of having to develop the unlawfulness of a
through rate, then having to back out the UP portion. From an administrative standpoint it makes
no sense for the Government to perform the totally unnecessary task of proving the through rate
unreasonable.

An exception to the Sullivan rule is also required here as a matter of equity. Alleging
antitrust concerns,'? the carriers have insisted on negotiating their rates on a carrier-by-carrier
basis. There was no agreement by the railroads, therefore, to seek limited immunity under 49

U.S.C. §10706 to discuss settlement on an industry wide basis like the railroads obtained for their

transfer of functions from the ICC to this agency governs.

"' The ICC held in a number of cases that mandatory dedicated or special train charges
constitute an unreasonable practice and wasteful transportation in violation of the just and
reasonable standard. Radioactive Materials, Special Train Service. Nationwide, 359 ICC 70, 92-
95 (1978); Trainload Rates case, supra, 362 ICC at 773, 364 ICC at 984; U.S. Department of
Energy v. Baltimore & O.Ry. Co., 364 ICC 951, 955 et seq., petition for review dismissed sub
nom. Consolidated Rail Corp. v. ICC, 685 F.2d 687 (D.C. Cir. 1982).

12 Briefly mentioned in the Joint Motion of UP and the Government at pages 7-8.
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own convenience in Association of Am.Railroads — Agreement, 3 STB 673, 3 STB 910 (1998). It

would be highly inequitable if the Government were required to show the through rates were
unreasonable when no opportunity was afforded the Government to negotiate through rates but
only the separate rate factors of the participating carriers.

Thus, there are sound policy reasons for permitting a direct attack on the rate factors of the
remaining defendants.

CSX and the NS are complaining about ground rules that will apply in any event to them;
those who would be affected by the Board’s adopting similar rules as to them have shown no

concern whatsoever. The Board should follow the holding of the ICC that Sullivan does not

apply to a separately established factor of a combination rate."?
CONCLUSION
The Board should approve the Settlement Agreement, prescribe the agreed rate
methodology, and provide the parties to this proceeding the requested guidelines that will govern
future proceedings involving non-settling carriers.
This the 14" day of January, 2005.

Respegtfully submitted,

Stepiten C. Skubel
Jane P. Schlaifer

U.S. Department of Energy

13 And see Metropolitan Edison case, noting that although a shipper may not rely on
divisions as a standard of reasonableness, it may “challenge any separately published rate and
obtain reparations.” The ICC added that a shipper may also obtain a future prescription of the
separate rate upon a showing that the rate is unreasonable, but that will not be necessary here.
The rate in question is already a prescribed rate basis. Metropolitan Edison Co. v. Conrail, 5
ICC2d 385, 408 (1989).




1000 Independence Avenue, SW
Washington, D.C. 20585
Tel. (202) 586-5579

.S. Department of Energy

Robert N. Kittel

Chief, Regulatory Law &
Intellectual Property Division

U.S. Army Legal Services Division

901 N. Stuart Street, Suit 713

Arlington, VA 22203-1837

Tel. (703) 696-1640

Counsel for U.S. Department of Defense




CERTIFICATE OF SERVICE

I, Stephen C. Skubel, hereby certify that on this 14th day of January, 2005, I

served a copy of the foregoing document by prepaid first-class mail on the following:

Aberdeen & Rockfish R.R. Co.
P.O. Box 917
Aberdeen, NC 28315

Buffalo & Pittsburgh Railroad
c/o Genesse & Wyoming, Inc.
66 Field Point Road
Greenwich, CT 06830

Montana Rail Link, Inc.
101 International Way
Missoula, MT 59808

James R. Paschall

Mark D. Perreault

Norfolk Southern Railway Company
Three Commercial Place

Norfolk, VA 23510

Richard A. Porach
G.E. Neunschwander
Pittsburgh & Lake Erie
49 Pius Street
Pittsburgh, PA 15203

Richard E. Weicher

Michael E. Roper

The Burlington Northern and Santa Fe
Railway Company

2500 Lou Menk Drive, 3rd Floor

Fort Worth, TX 76131

Paul Hitchcock

Associate General Counsel
CSX Transportation, Inc.
500 Water Street - J150
Jacksonville, FL 32202

Theodore K. Kalick

Canadian National Railway Company
601 Pennsylvania Avenue, N.W.
Suite 500 North Building
Washington, D.C. 20004

Chris Guzzi
Deborah Sedaris

75 Hammon Street
Worcester, MA 01610

Providence & Worcester Railroad Co.

Robert G. Culliford, Esq.
Guilford Transportation System
Iron Horse Park

North Billerica, MA 01862

Richard D. Robey, President
North Shore Railroad Company
356 Priestly Avenue
Northumberland, PA 17857

Tom Arnst, Esq.

RailTex

4040 Broadway

Suite 200

San Antonio, Texas 78209

John R. Nadolny
14 Aviation Avenue
Portsmouth, NH 03801

Ronald E. Fittrow
500 Water Street
Jacksonville, FL 32202




D.J. Lewis

Director of Marketing

Tuscola & Saginaw Bay Railway
Company

308 West Main Street

Matthews Building, Suite 303

Owosso, MI 48867

Paul Guthrie

Canadian Pacific Railway Company
401 9th Avenue, S.W.

Gulf Canada Square, Suite 500
Calgary, Alberta T2P 4 Z4 Canada

Samuel M. Sipe, Jr.

Carolyn D. Clayton

Steptoe & Johnson LLP

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

Robert H. Wheeler

General Counsel

Wisconsin Chicago Link Ltd.
17641 Ashland Avenue
Homewood, IL 60430

Terence M. Hynes

Sidley Austin Brown & Wood, LLP
1501 K Street, N.W.

Washington, D.C. 20005

Francis P. Dicello

1301 K Street, N.-W.
Suite 1100 — East Tower
Washington, D.C. 20005

Elizabeth D. Jacobi

526 Second Avenue, S.E.
P.O. Box 2457

Cedar Rapids, IA 52406

Charles H. White, Jr.

Galland, Karasch & Garfinkle, P.C.
1054 Thirty-First Street, N.W.
Washington, DC 20007

Thomas J. Litwiler
Fletcher & Sipple LLC
29 North Wacker Drive
Suite 920

Chicago, IL 60606

Edward J. Krug

Lynch, Dallas & Smith
P.O. Box 2457

Cedar Rapids, IA 52406

Michael F. McBride

Leboeuf Lamb Greene & Macreae
1875 Connecticut Avenue, N.W.
Suite 1200

Washington, D.C. 20009

George H. Kleinberger
P.O. Box 8002
Clifton Park, NY 12065

Charles L. Smith

#3 FI/RR Sup Svc
151 Ellis Street, N.E.
Atlanta, GA 30303

Robert H. Stahlheber
210 N 13th Street
Room 2000

St. Louis, MO 63103




Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, D.C. 20004-2401

J. Michael Hemmer

Louise A. Rinn

Union Pacific Railroad Company
1400 Douglas Road, Stop 1580
Omaha, NE 68179

W/

Stephen C. Skubel



Department of Energy
Washington, DC 20585

January 14, 2005

BY HAND

ENTERE

Office of ProceDedings
Honorable Vernon A. Williams JAN L 2004
Secretary
i P

Surface Transportation Board Publiacrﬁggo
1925 K Street, NW {
Washington, D.C. 20423 N3°

Re: STB Docket Nos. 383028, 383765 A| 3 © 1

Dear Secretary Williams:

Enclosed for filing in the above-captioned dockets are the original and ten copies
of the Reply of the U.S. Department of Energy and the U.S. Department of Defense to the
Comments of CSX Transportation, Inc. and Norfolk Southern Railway Co.

I am also forwarding an additional copy to be date-stamped and returned to our
messenger for our files.

Thank you for your attention to this matter.

Sincerely,

Mo il

Stephen C. Skubel

cc: Parties Listed on Certificate of Service

@ Printed with soy ink on recycled paper
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