LAw OFFICES

LAWRENCE W. BIERLEIN MCCARTHY, SWEENEY & HARKAWAY, P.C. FACSIMILE
DOUGLAS M. CANTER SUITE 600 (202) 775-5574
PHILIP L. CHABOT, JR.
JOHN M. CUTLER, Jr. 2175 K STREET, N.W. E-MAIL
ANDREW P. GOLDSTEIN WASHINGTON, D.C. 20037 MSH@MSHPC.COM
STEVEN J. KALISH (202) 775-5560

WEBSITE

RICHARD D. LIEBERMAN
CHANNING D. STROTHER, Jr.

HTTP://WWW.MSHPC.COM

KAREN R. O'BRIEN, OF COUNSEL
WARREN S. FELDMAN, STAFF ATTORNEY* Aprll 8. 2005
)

*Admitted in CA & NY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, DC 20423

Re:  Docket No. 42060 (Sub-No. 1)
North America Freight Car Association, et al. v. BNSF Railway Company

Dear Secretary Williams:

On April 1, 2005, BNSF Railway Company ("BNSF") filed a letter with the
Board purporting to be a reply to a "motion” filed by North America Freight Car Associa-
tion, et al. ("NAFCA" or "Complainants") on March 14, 2005. In plain fact, NAFCA
filed no "motion™ with the Board. On March 14, NAFCA filed with the Board an
Amended Complaint which, under 49 C.F.R. 1111.2, can be tendered as of right and
without prior leave of the Board, accompanied by a letter of the same date explaining the
reasons for the complaint amendment.

A tendered amended complaint arguably is subject to objection. BNSF's April 1
"reply” to the Board is, in fact, BNSF's affirmative effort to convince the Board to "deny"
Complainants the right to amend the Complaint. The moving party before the Board
therefore is BNSF, and Complainants are entitled to make this reply by the provisions of
Rule 1104.13(a).

BNSF has taken great pains to obscure the purpose of the Amended Complaint.
The Amended Complaint adds “subsidiaries and affiliates” to the named complainants
and was filed because BNSF took the position during discovery exchanges that each of
the individual companies named as Complainants could not be defined to include their
affiliates and subsidiaries despite the fact that BNSF, as explained in more detail below,
was on notice through commercial relationships with the named Complainants that they
represented their affiliates and subsidiaries. BNSF stated, during the course of discovery
exchanges, that, although it expected subsidiaries and affiliates of named Complainants
to respond to BNSF's discovery requests if the named Complainants expected to intro-



duce any evidence pertaining to their subsidiaries and affiliates, BNSF would resist the
recovery of monetary damages by any entity other than a named Complainant.

From the moment BNSF first objected to an inclusive definition of a named Com-
plainant to include subsidiaries and affiliates, BNSF has offered inconsistent explanations
for its position. As noted in Complainants' March 14 letter to the Board, on March 2,
2005, counsel for BNSF stated that "[a]dding corporate affiliates, parents, and subsidiar-
ies of the named Complainants to the Complaint at this late date, even if you stipulated
that they would not seek damages, could substantially enlarge not only your discovery
burden but also BNSF's." After Complainants pointed out to BNSF that it had taken the
position that it nevertheless expected subsidiaries and affiliates of named Complainants
to respond to BNSF's discovery, on March 10 BNSF changed its position, stating in a
memorandum to Complainants’ counsel: "Where you have asked for relevant information
about BNSF's storage charge program, we have not objected on the grounds that you are
only entitled to information concerning BNSF's dealings with the named complainants.
We have been willing to provide, and have been working hard to gather, information
about BNSF's dealings with the entire shipping community...."

At a conference held with members of the Board's staff to resolve discovery "im-
passes"” on March 28, 2005, BNSF agreed with Complainants that the Amended Com-
plaint would have no practical impact on discovery inasmuch as Complainants had al-
ways taken the position that their discovery obligations were inclusive of subsidiaries and
affiliates, including discovery related to monetary damages. But in its April 1 filing,
BNSF attempts to contradict these earlier positions by asserting that an inclusive defini-
tion of the named Complainants "will expand — exponentially — the scope of this case."
This vacuous assertion is unsubstantiated and is contrary to BNSF's earlier acknowl-
edgements that its discovery requests are broad enough in scope to require Complainants
to set forth all of their damage claims, including those on behalf of subsidiaries and affili-
ates.! In truth, treating the named Complainants as inclusive of their subsidiaries and af-
filiates will not expand, exponentially or otherwise, the scope of this case, and BNSF cer-
tainly has not shown that any such expansion would occur.

The BNSF April 1 filing takes great pains to obfuscate the very plain purposes of
the amended complaint and its accompanying March 14 letter. Those purposes are:

1. Case law makes clear that an agent has
standing to recover damages on behalf of a principal, and
that one member of a corporate family has standing to re-
cover damages on behalf of another. The facts in each in-

! BNSF claims in its April 1 filing that it "had no notice of the potential claims of the Complainants'

affiliates and subsidiaries [until] Complainants broached the subject with BNSF during discovery," even
though BNSF does not deny that it had been dealing with Complainants' corporate families on an integrated
basis for years. April 1 filing, p. 4. BNSF cites paragraph 1, n. 1 of the Complaint as evidence that
"NAFCA explicitly disclaimed that it was representing any entity other than those parties listed in Appen-
dix A to the Complaint." However, all that Appendix A to the complaint contains is a list of the named
complainants. Footnote 1 to paragraph 1 of the Complaint is not a disclaimer of an inclusive definition of
the named Complainants, but simply a statement that those NAFCA members not named in the complaint
did not elect to join in the Complaint. Subsidiaries and affiliates of NAFCA members are not separately
listed in the NAFCA membership list.



stance will determine if these principles apply. Those
Complainants whose subsidiaries and affiliates intend to
seek monetary damages will introduce relevant facts as part
of their proof in this case. Where the facts show that these
subsidiaries and affiliates of a named Complainant have
standing to recover monetary damages, the standing of sub-
sidiaries and affiliates would be no different than that of a
named Complainant. However, it is not necessary for the
Board to resolve these issues at this time.

2. Amendment of the Complaint was necessi-
tated by BNSF’s disagreement with Complainants’ view of
standing issues with respect to damage claims. As indi-
cated, if the Board resolves the question of whether any
damage claims of the named complainants’ subsidiaries
and affiliates can be entertained under the original com-
plaint, issues involving the Amended Complaint may be
mooted. In any event, the Amended Complaint is entirely
proper, contrary to BNSF’s arguments which rest upon a
misinterpretation of 49 C.F.R. 1111.2 and a tortured view
of case law. If the Amended Complaint becomes a relevant
issue later in this case, the Board can then determine the pe-
riod of time for which monetary damages are available to
the “amended in” Complainants.

Barely any part of BNSF’s April 1 letter addresses the first of the above issues;
and, to the extent BNSF does so, its argument discloses agreement with Complainants
that the question of whether an agent can assert damage claims on behalf of the principal,
or a parent on behalf of a corporate subsidiary or affiliate, is a question of fact. See fn. 3
to the BNSF filing, acknowledging that an agency relationship suffices to allow damage
claims to be asserted on behalf of a principal, but alleging that “NAFCA has presented no
evidence that such an agency relationship exists here.” Indeed, NAFCA has presented no
evidence whatsoever, since the evidentiary phase of this case has not yet been reached.
When it is reached, those individual Complainants seeking recovery of damages on be-
half of subsidiaries or affiliates will address that issue.

Nor is there any merit to BSNF’s claims that it had no notice whatsoever that al-
legations in the Complaint made by the named Complainants applied to any of their af-
filiates or subsidiaries. In the first place, that assertion is contradicted by BNSF’s own
actions.? This is not a case which will turn on proof of individual shipments, but one
which challenges the reasonableness and lawfulness of an ongoing tariff provision.
BNSF has taken steps to defend not only against challenges to those tariff provisions, but
also against claims for damages asserted by the named Complainants and their corporate

2 See NAFCA’s letter of March 14, 2005, pointing out that BNSF made a demand against Archer Daniels
Midland Company (“ADM”), a named Complainant, for payment of empty private car storage charges al-
leged to have become accrued and owing by ADM’s subsidiaries and affiliates, and pointing out that Car-
gill Incorporated (“Cargill”), another named Complainant, routinely pays private car storage and demurrage
to BNSF on behalf of Cargill’s subsidiaries and affiliates.



family members by posing broad discovery requests that, by BNSF’s own admission,
were aimed at any entity intending to offer evidence, including evidence of monetary
damages. No specific demonstration has been made by BNSF of how it has been harmed
by “lack of notice,” and it is glaringly apparent that it has not been harmed due to the
breadth of its discovery and Complainants’ agreements to substantiate all damage claims.

BNSF attempts to resist amendment to the Complaint on the grounds that 49
C.F.R. 1111.2 “does not permit a complaint to be amended to add additional parties.”
April 1 letter at 2. Rule 1111.2 states: “[A]n amended ... complaint may be tendered for
filing by a complainant against a defendant or defendants in the original complaint, stat-
ing a cause of action alleged to have accrued within the statutory period immediately pre-
ceding the date of such tender, in favor of complainant and against the defendant or de-
fendants.” BNSF would read this rule to mean that the phrase “named in the original
complaint” applies to “a complainant” rather than modifying the phrase “defendant or
defendants” that immediately precedes “named in the original complaint.” This construc-
tion would rewrite the rule to in effect read: “An amended ... complaint may be tendered
for filing by a complainant named in the original complaint against a defendant or defen-
dants named in the original complaint ....” But that is not how the rule reads.

Nor is BNSF's position consistent with practices regarding amendment of com-
plaints under federal court case law, including the very cases cited by BNSF. For exam-
ple, in Fleck v. Cablevision VII, Inc., 799 F. Supp 187 (D.D.C. 1992) and Leachman v.
Beech Aircraft Corp. 694 F.2d 1301 (DC Cir. 1983), additional plaintiffs were added by
amendment. As BNSF notes, the “touchtone ... is whether the defendant knew or should
have known of the existence and involvement of the new plaintiff.” Leachman, 694 F.2d
at 1309. BNSF has not denied that it knew or should have known that corporate subsidi-
aries and affiliates of named Complainants, including Archer Daniels Midland Company
and Cargill Incorporated, were incurring, were being billed by BNSF, and were either
refusing to pay or paying, the charges at issue in this case; nor does BNSF deny that it
treated these corporate affiliates on a unified basis. BNSF has no valid claim of surprise
arising from the inclusion of subsidiaries and affiliates.

The violations of law set forth in the Amended Complaint are alleged to have
commenced on July 1, 2001 and to have continued since then, meeting the requirement of
Rule 1111.2 that an amended complaint state a “cause of action alleged to have accrued
within the statutory period immediately preceding the date” on which the amended com-
plaint is tendered. The only genuine question that may arise in connection with the
amended complaint (assuming, arguendo, that the initial complaint does not encompass
claims of the subsidiaries and affiliates), is whether the amendment relates back to the
filing of the initial complaint or relates back only for two years prior to the Amended
Complaint. BNSF asserts that NAFCA is trying an “end run” to evade a prohibition
against complaint amendment that relate back to the original complaint. But there is no
such blanket prohibition; the facts determine how far back a complaint amendment re-
lates. See, e.g., Williams v. the United States, 405 F.2d 234 (5th Cir. 1968) and other
cases cited by BNSF. This, too, is a matter to be resolved through evidence at an appro-
priate time. It is not, however, a question which requires resolution at this point.




The Board should not grant BNSF’s motion to deny the amendments to the Com-
plaint.

Respectfully submitted,

Andrew P. Goldstein
Attorney for Complainants

cc: All Parties



